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SPEAKERS
Katherine E. Finnell
Bluegrass Elderlaw, PLLC
120 North Mill Street, Suite 201
Lexington, KY 40503
(859) 281-0048
katie@bgelderlaw.com
Katie Finnell joined Bluegrass Elderlaw, PLLC in January, 2017, as an associate. She
graduated from the University of Kentucky and earned her J.D. from Northern Kentucky
University Chase College of Law. She earned her LL.M. in Estate Planning and Elder
Law from Western New England University in 2016. Ms. Finnell has experience in
estate planning, elder law, and corporate law. She is a frequent presenter on elder law
topics and serves on several local boards including the Plantory and a Citizens Foster
Care Review Board. She is a member of the Kentucky and Fayette County Bar
Associations.

Scott Collins
Elder Law Guidance, PLLC
291 South Second Street
Richmond, KY 40475
(859) 554-3462
scott@elderlawguidance.com
Scott Collins is the owner of Elder Law Guidance, PLLC in Richmond, where he focuses
his practice on Medicaid crisis planning, Veterans' benefits, estate planning, and
probate. He has enjoyed a multifaceted career that began in the U.S. Army as an air
traffic controller in Hawaii and Alabama. After his military service, he trained for church
ministry obtaining his B.A., M.S., and M.Div. in theological studies. He went on to serve
churches in Louisiana, Texas, Michigan, New Hampshire, and Tennessee where he
helped families and became involved in the joys, struggles, and turmoil of aging, end of
life care, and estate planning issues. After his graduation from Salmon P. Chase School
of Law at Northern Kentucky University, Mr. Collins launched his own law firm for
longevity planning, elder law, special needs planning, estate planning, wills and trusts.
He is a member of the National Academy of Elder Law Attorneys, ElderCounsel, the
Fayette County Bar Association and is currently serving as Vice-Chair of the Kentucky
Bar Association Elder Law Section. Mr. Collins is also very active in many local
organizations including the Kentucky Trust for Historic Preservation and the Madison
County Estate Planning Board.
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Whitney M. Wilson
Elder Law of Louisville
4500 Bowling Boulevard, Suite 150
Louisville, Kentucky 40207
(502) 410-5080
wwilson@elderlawoflouisville.com
Whitney Wilson is a partner at Elder Law of Louisville, where her practice is focused
solely on elder law, including wills, powers of attorney, advanced directives, trusts and
trust administration, Medicaid planning, VA benefits planning, special needs,
guardianship and probate. Ms. Wilson is admitted to practice in Kentucky and is
accredited by the VA to assist veterans and their families with claims for benefits. She
received her B.S. from the University of Louisville and her J.D. from the University of
Louisville Brandeis School of Law. Ms. Wilson is a "Best of Louisville" attorney and has
had the honor of being nominated for the Kentucky Bar Association's Distinguished
Lawyer Award and for Louisville Business First's Forty Under 40. She is a former Chair
of the Kentucky Bar Association's Elder Law Section and currently serves as Chair of its
CLE Committee. She is also a member of the National Academy of Elder Law
Attorneys, Academy of Special Needs Planners, ElderCounsel, the Estate Planning
Council of Metro Louisville, and the Louisville Bar Association. Ms. Wilson is a
contributing author of Kentucky Elder Law, a treatise published by Thomson Reuters as
part of its Kentucky Practice Series. She co-authored the article "Paying for Long Term
Care without Medicaid," which has been published by several organizations, including
the American Bar Association. She is a recurring faculty member of ElderCounsel and
has guest lectured for Stetson University's Elder Law LL.M. program and at the
University of Louisville.
Shari Polur
Polur ElderLaw, PLLC
Post Office Box 7966
Louisville, KY 40257
(502) 442-2666
sharipolur@gmail.com
Shari Polur maintains a private law firm in Louisville and concentrates her practice
exclusively in the areas of elder law and special needs law. She received her
undergraduate degree from the University of Pennsylvania and her J.D. from Boston
University School of Law, where she was a Paul Liacos Scholar and Public Interest
Project fellow. Ms. Polur is admitted to practice before the United States Supreme Court
and has also been admitted to practice law in Kentucky, Massachusetts, Florida, and
Washington, D.C. She is active in the National Academy of Elder Law Attorneys and in
the Kentucky Bar Association's Elder Law Section, both on the executive committee and
as its past Chair. Ms. Polur was appointed by former Governor Steve Beshear to the
Statewide Independent Living Council, and by Governor Bevin to serve on the Kentucky
Assistive Technology Loan Corporation's Board of Directors, presently serving as its
Chair. In addition, Ms. Polur is accredited by the Department of Veterans Affairs to
serve as an attorney in assisting veterans and their families. She is also a member of
the Kentucky Guardian Association and the Board of Trustees of Louisville's JCL.
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Matthew T. McClintock, JD, TEP
Evergreen Legacy Planning, LLP
32065 Castle Court, Suite 250-C
Evergreen, CO 80439
(877) 757-8120
mtm@evergreenlegacyplanning.com
Matthew McClintock is a founding partner of Evergreen Legacy Planning, LLP, a national
law firm with offices in Evergreen, Colorado and Newport Beach, California. He works
with individuals and families to discover their legacy beyond their financial wealth, and
then design, implement, and help sustain the legal strategies to help them pass that
legacy on to the people and causes that matter the most to them. Mr. McClintock is also
a leading innovator in the role of trust protectors in long-term trusts. Through Bespoke
Protector Company, he serves as a trust protector, a directed trustee, and a trustee's
advisor to help the legal structures families implement keep up with changes in the law,
changes in their beneficiaries' needs, and new opportunities that arise in unexpected
ways. A twenty-year veteran of the estate planning and trust administration industry, Mr.
McClintock focuses on the areas of estate planning and long-term trust design and
implementation, asset protection, and business planning and succession. He is a
member of the Colorado Bar Association, the Wyoming Bar Association, the American
Bar Association – Real Property, Trust & Estate Law Section, and the Society of Trust &
Estate Practitioners (STEP-Wyoming chapter), and he speaks and writes frequently on a
wide range of estate planning-related topics. Mr. McClintock holds a B.A. from the
University of Central Oklahoma and a J.D. from the University of Oklahoma College of
Law. His professional background includes public affairs, public policy, taxation, trust &
estate law, business planning, and estate administration.
Christine R. Emison
Pitt & Emison, PLLC
10525 Timberwood Circle, Suite 201
Louisville, KY 40223
(502) 721-7139
cemison@pittemison.com
Christine R. Emison (Chris) is an attorney practicing law with Pitt & Emison Estate
Planning Group. Her primary focus includes estate planning, elder law, probate, and
Veterans' benefits. She received her undergraduate degree from Indiana University and
worked for eight years as an oil and gas landman negotiating mineral leases and running
real estate titles in eight different states. She then obtained her law degree from the
University of Kentucky College of Law, where she was a Notes Editor for the University
of Kentucky Journal of Mineral Law and Policy. Since obtaining her law degree, Ms.
Emison has worked as an associate attorney for Wyatt, Tarrant & Combs in the
Frankfort office; worked at Vencor, now known as Kindred Healthcare, as a Retirement
and Executive Benefits Manager; taught Teen Court to Jefferson County high school
students for six years; and has been working with Pitt & Emison Estate Planning Group,
PSC since 2011. Ms. Emison has served as a member of the School Board and
Executive Committee of DeSales High School in Louisville, and was also secretary and
treasurer of that Board. She currently serves as the secretary of the Kentucky Bar
Association Elder Law Section. She is a member of Wealth Counsel, ElderCounsel, and
the Kentucky and Louisville Bar Associations.
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Mary Ellis Patton
Bluegrass Elderlaw, PLLC
120 North Mill Street, Suite 201
Lexington, KY 40507
(859) 281-0048
mary@bgelderlaw.com
Mary Ellis Patton joined Bluegrass ElderLaw, PLLC as an associate in 2014. She enjoys
getting to know her clients on a personal level and understanding their family dynamics.
These conversations help to construct strategies enabling clients to achieve their
financial, legal, and health care goals. She began her practice of law as the Staff
Attorney at Montgomery County Probate Court in Dayton, Ohio. There she handled a
variety of matters including estate probate matters, will contests, guardianship, adoption,
and trusts. She practiced privately for a time before returning to Lexington. Ms. Patton
received her B.A., magna cum laude, from the University of Kentucky and her J.D. from
the University of Dayton School of Law. She is licensed to practice law in Kentucky and
Ohio. Ms. Patton has authored multiple continuing legal education articles and is the
author of Chapter 13, Age Discrimination, of the Kentucky Practice Series, Elder Law
volume. She is a member of the Kentucky Bar Association (Elder Law and Probate
Sections), Fayette County Bar Association (Women's Law Association, Treasurer), and
the National Academy of Elder Law Attorneys. She is also a member of the Leadership
Lexington class of 2016 and the Leadership Lexington Alumni Steering Committee.

Melissa Rodden Mays
Law Office of Melissa Rodden Mays
1939 Goldsmith Lane, Suite 152
Louisville, KY 40218
(502) 805-1133
melissamays23@gmail.com
Melissa Rodden Mays maintains a private law firm in Louisville, where her practice
focuses on elder law, probate and guardianship. She received her B.A. from Berea
College and her J.D. from the University of Kentucky College of Law. Ms. Mays is a
member of the National Academy of Elder Law Attorneys, the Kentucky Guardianship
Association, Kentucky Division of Protection and Advocacy PAIMI Advisory Board, and
the Kentucky and Indiana Bar Associations. She is also a member of the KBA Elder
Law and Probate & Trust Law Sections.
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Louis W. Pierro, Esq.
Pierro, Connor & Associates, LLC
43 British American Boulevard
Latham, NY 12110
(518) 459-2100
lpierro@pierrolaw.com
Louis W. Pierro is the founding partner of Pierro, Connor & Associates, LLC, and
concentrates his law practice in the areas of estate planning, estate and trust
administration, business succession planning, elder law and special needs planning.
Mr. Pierro has been selected to the Best Lawyers in America, The Best Lawyers in New
York, Super Lawyers of the Hudson Valley, Top 25 Lawyers in Upstate New York, NY
Times Top Attorneys in NY, and he has maintained an AV preeminent rating from
Martindale-Hubbell since 2001. In addition, Mr. Pierro is Best Lawyers 2018 Lawyer of
the Year in Elder Law for the Capital Region. He was also selected by his peers for
inclusion in the 24th Edition of The Best Lawyers in America.
Mr. Pierro is Founder and Principal of ElderCounsel, a national organization of Elder
Law and Special Needs law firms, which provides proprietary document drafting
software and education to over 950-member firms in all 50 states. He is also the
Founder of EverHome Care Advisors, a business that integrates home care
coordination, legal planning and connected health technology for families and
caregivers. In addition, Pierro is President & CEO of Advocates Planning Group LLC, an
attorney membership organization dedicated to providing a range of support services to
attorneys who prepare and maintain sophisticated trust plans for clients, with a focus on
Delaware law.
Mr. Pierro has served as chair of the Estate Planning Committee, and Committee on
Taxation of the Trusts & Estates Section, and the Elder Law Section, of the NYS Bar
Association, and he is currently a member of the Elder Law Section Executive
Committee. Pierro is currently a member of the National Academy of Elder Law
Attorneys; the American Bar Association, Probate and Trust Section; the NYS Bar
Association Trusts and Estates and Elder Law Sections; and the Albany County Bar
Association.
A graduate of Lehigh University and Albany Law School, Mr. Pierro was admitted to the
New York State Bar in January of 1984, and is licensed to practice in all New York State
Courts, the US Supreme Court and the Second Circuit Court of Appeals.
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John L. Dotson
Kentucky ElderLaw, PLLC
920 Dupont Road, Suite 200
Louisville, KY 40207
(502) 581-1111
john@kyelderlaw.com
John Dotson is a partner in the law firm of Kentucky ElderLaw, PLLC, with offices in
Louisville and Bowling Green. He assists older clients, their children, and other family
members with Veterans' pension benefits, nursing home admittance and stays, Medicaid
planning and submission, asset preservation, asset distribution, mental capacity issues,
probate, guardianship and other matters, both financial and non-financial. Mr. Dotson
currently serves as Chair of the Kentucky Bar Association Elder Law Section and on the
Boards of Directors of the Kentucky and Southern Indiana Stroke Association and of
Prodigal Ministries, Inc. He is a member of the Kentucky, Louisville, and Bowling-Green
Warren County Bar Associations. Mr. Dotson is also a member of the National Academy
of Elder Law Attorneys and ElderCounsel, and is an accredited attorney by the
Department of Veterans Affairs. In March 2016, he was nominated and selected as one
of 20 People to Know in Aging Care by Louisville Business First. Mr. Dotson received
his B.B.A. from the University of Kentucky and his J.D. from the University of Kentucky
College of Law.

viii

BUILDING YOUR PRACTICE: IDENTIFYING & TRAINING REFERRAL SOURCES;
EFFECTIVE INTAKE METHODS; DESIGNING A CONSULTATION
THAT GETS YOU HIRED
Katherine E. Finnell

I.

IDENTIFYING REFERRAL SOURCES
A.

Networking Groups
What group is best for you?
1.

Time/day/place.

2.

Other members – Do they fit in well based on personality,
clientele, business model, professionalism, etc.?

3.

Potential conflicts:

4.

a.

Is there someone else who does what you do?

b.

Did a competitor recently leave the group and why?
i.

Reach out to them and find out why.

ii.

Reach out to other attorneys in similar groups

Expectations.
Ex: Attendance requirements, training requirements,
commitment, number of referrals/dollars given.

B.

time

Other Attorneys and Their Support Staff
1.

Attorneys in other areas of practice don’t generally want to take on
complex cases in a new area or would like to co-counsel.

2.

Same areas of practice: in case of a conflict.
Ex: They represent husband but are sending wife as a referral.

3.

Support staff are on the front lines.
They field the majority of random phone calls and can pass along
your information if it’s a situation they do not typically handle.

C.

Other Professions with Similar Clientele
1.

Swapping clients.
1

Ex: You have a client with a trust and refer them to a CPA; the
CPA has a client with Special Needs and they refer them to you to
draft a trust. Win-win for everyone.
*Referral agreements with compensation are prohibited but finding
other professionals where the relationship is beneficial for both
parties is ideal.
2.

Having questions and knowing who to ask.
The "I know a guy" appeal. Ex: Client asks a complicated tax
question that would take a lot of research. A referral or a quick
phone call to the CPA may be a better option.

D.

Volunteer Opportunities
1.

Pro bono legal services.
Meeting other attorneys and community members while helping
others.

2.

Non-profits and their boards.
Meeting other people with similar interests while helping others
and boosting your resume.

3.

Churches/schools.
Meeting others in a setting and getting to know them on a more
personal level.

E.

F.

Speaking Engagements
1.

Large groups: get your face and business out there.

2.

Small groups allow you to be more specific on your presentation
and engage more people on a one-to-one basis.

Current Clients
1.

Additional needs.
a.

Future services/planning. Constant contact through
marketing. Ex: Blog, newsletters, email blasts, snail mail,
holiday cards, etc.

b.

Explaining to clients when they should call you for a
review.
"If you would call your mom/spouse/BFF" situations. Ex:
Marriage, divorce, death, baby, new house, etc.
2

c.

General periodic reviews.
Potential to update documents with new changes to the
law and find out if there is anything new the clients haven’t
thought to mention.

2.

Family and friends.
Networking contacts: "Birds of a Feather." Ex: Older people tend
to have older friends.

G.

Potential Clients
1.

How you can help.
a.

Benefits of planning.

b.

Pitfalls of not going forward.

2.

Future time frames.

3.

Barriers to representation.

4.

a.

Ability to pay.

b.

Procrastination: requires follow up contact.

c.

Disability of client.
i.

Ex: They have a hard time getting around or are
very ill. Consider discussing over the phone or
meeting them in person.

ii.

Ex: Dementia: Is there a Power of Attorney? Is
there a Guardianship? Is it early on and they still
have decisional capacity?

Keeping in touch.
a.

Add them to the email list.

b.

Encourage them to follow your blog or Facebook page.

c.

Schedule a follow-up phone call.

d.

Send a note in the mail.
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II.

TRAINING REFERRAL SOURCES
A.

B.

Creating a Tag Line
1.

Clear and easy to remember intros.

2.

Your very own commercial. Ex: the Heavy Hitter and the Tiger.

The Basics
1.

Geography of your practice. How far will you go and for what
price?

2.

Practice area.

3.

a.

What areas of law do you handle most frequently?

b.

Outlying/related areas.

Process.
a.

How a new client is handled start to finish.
i.

Initial phone call.

ii.

Explaining to client what to bring with them to the
appointment.

iii.

Discuss fees.

b.

Average costs and billing. Do you bill by the hour or flat
fees?

c.

General time frame of how soon appointments are
available. Busy is good. Too busy is not.

4.

Your background. Help them help you find common ground with
potential new clients to break the ice.

5.

What sets you apart: Communicating your value and uniqueness.

6.

Who is a good client/referral for you? Defining the unicorn client.

7.

Who is and what makes a bad client/referral?

8.

Who would you like to meet and why?
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C.

D.

Story Telling
1.

The good. Ex: We were able to save the client a lot of money.

2.

…The bad. Ex: If they had come to us sooner we would have
been able to save them more money.

3.

……..The ugly…. The heartbreaker stories.

Show and Tell
1.

Share your goals.
Letting people know your goals allows them a better idea of how
to assist you and shows your tenacity.

2.

Ask for advice.
Ex: If marketing is not your strong suit, run your ideas past a few
trusted individuals.

3.
E.

III.

Bounce ideas off those in the know.

Share Your Gratitude and Successes
1.

Sharing the stage and thanking those who helped you along the
way in strengthening your relationship and promoting them as
well.

2.

Ex: My goal was to meet five new financial advisors this month. I
am so thankful to Steve who invited me to a free training class he
was teaching for financial advisors, and I was able to meet more
than five in one afternoon. I was able to stay for Steve’s
presentation and his in depth knowledge on the subject is
remarkable.

EFFECTIVE INTAKE METHODS
A.

Initial Phone Call
1.

Training the receptionist – VERY IMPORTANT.
a.

The basic script they say every time the phone rings.

b.

Who gets past the receptionist and is allowed to speak to a
paralegal or an attorney.

c.

Conflicts check.
i.

Have procedures in place as to when and how
conflicts checks are done.
5

2.

B.

ii.

Be sure the staff understands the meaning of a
conflict.

iii.

Review the rules frequently for your own knowledge
and with your staff. *See Attachment A.

d.

Collecting information: Name, address, situation,
questions, etc.

e.

What to expect: ease their minds.

f.

What to bring with you.

g.

Who to bring with you (and who NOT to bring with you).

h.

Setting expectations.

Training yourself/other attorneys on phone calls.
a.

How much detail to get into.

b.

When to say no… who’s in charge here?

c.

Selling a potential client without wasting time.

Initial Appointment
1.

New client paperwork.
a.

Data collection: "fact finding."

b.

The actual client isn’t always who you think it’s going to be.
Ex: Child comes in to talk about aging parent.

c.
2.

3.

Finding common ground.

Engagement letter/contract for services.
a.

Includes: Names of parties, scope of representation,
responsibilities and expectations, fee agreement, etc.

b.

*See Attachment B for example.

Conflict waiver/joint representation.


4.

Most frequently missed is spouses

Effective note taking for a complete file.
a.

Planning strategies.
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C.

IV.

Referral source.

c.

To do list for both the attorney and client to make sure
everyone is on the same page about what needs to be
done and who is going to do it.

Game Plan/Follow up
1.

Planning future contact: scheduling another appointment while
they are sitting in front of you.

2.

Deadlines for collecting additional information: give each other
deadlines as to when things need to be collected or finished so it
can be wrapped up in a timely and efficient manner.

3.

Determining the end of representation. Presenting the phone calls
with unrelated questions down the road.

CONSULTATION
A.

B.

V.

b.

Information Collection
1.

Pre-filled forms: Do you send them to be filled out ahead of time?
Pros/cons.

2.

Additional documents: driver’s license, court documents, financial
information, etc.

3.

Listening skills.
a.

Do they know what they want and is that the best course of
action?

b.

Ask questions to clarify and prevent misunderstandings

Clear Explanations
1.

Why you need to know specific information and aren’t just being
nosey.

2.

The devil is in the details: why small things may be important.
Things that would have been nice to know BEFORE you came up
with a plan/solution.

DATE COLLECTION: WHAT’S WORTHWHILE?
A.

Are You Making Money!? Establish Strong Accounting Procedures
1.

Where are the leads coming from?
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B.

2.

Conversion rate of leads to actual paying clients.

3.

Average sale price of each new client.

4.

Types of leads/clients from each referral source.

5.

Any complaints?

Checking out the Competition
1.

2.

3.

4.

5.

Marketing strategy.
a.

Why kind of marketing do they pay for?

b.

Have they done it for a while?

c.

What events do they attend?

d.

How is their office set up?

Their "pitch."
a.

How do they sell themselves?

b.

Does it seem effective?

Pricing.
a.

Are you competitive?

b.

Do you have added value that allows you to charge more?
How do they sell services – packages vs. menu?

Services.
a.

Do they offer something you do not?

b.

Have they recently eliminated a particular service?

Out and about.


6.

What groups are they a part of and should you be too?

Could you work together?
a.

Do you work well together? Would they answer questions?

b.

Co-counsel on more difficult/complex situations?

c.

Conflict in representation and could refer you.
8

C.

Goal Setting
Types of goals:
1.

Financial.

2.

Number of new clients.

3.

Number of referrals.

4.

New services to offer.

5.

New commitments/opportunities for networking.

6.

Time management.

7.

Vacation time.

8.

Office equipment/additional staff "wish list."

9
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ATTACHMENT A

Rules of the Supreme Court of Kentucky:
SCR 3.130(1.7) Conflict of interest: current clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.
(b) Notwithstanding paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing. The
consultation shall include an explanation of the implications of the common
representation and the advantages and risks involved.
SCR 3.130(1.10) Imputation of conflicts of interest: general rule
(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by Rules
1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer
and does not present a significant risk of materially limiting the representation of the
client by the remaining lawyers in the firm.
(b) When a lawyer has terminated an association with a firm, the firm is not prohibited
from thereafter representing a person with interests materially adverse to those of a
client represented by the formerly associated lawyer and not currently represented by
the firm, unless:
(1) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and
(2) any lawyer remaining in the firm has information protected by Rules 1.6 and
1.9(c) that is material to the matter.
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(c) A disqualification prescribed by this rule may be waived by the affected client under
the conditions stated in Rule 1.7.
(d) A firm is not disqualified from representation of a client if the only basis for
disqualification is representation of a former client by a lawyer presently associated with
the firm, sufficient to cause that lawyer to be disqualified pursuant to Rule 1.9 and:
(1) the disqualified lawyer is screened from any participation in the matter and is
apportioned no specific part of the fee therefrom; and
(2) written notice is given to the former client.
(e) The disqualification of lawyers associated in a firm with former or current government
lawyers is governed by Rule 1.11.
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ATTACHMENT B
https://www.americanbar.org/newsletter/publications/gp_solo_magazine_home/gp_solo_
magazine_index/sampleengageletters.html#letter-1
ENGAGEMENT LETTER AND FEE ARRANGEMENT
Dear (Name):
Pursuant to my conference of (date), I have agreed to represent you in connection with
(type of matter) [or] [in which we discussed (type of problem)], and we agreed to (insert
appropriate details).
At this time, I want to thank you for selecting my law firm to represent you in this matter. I
also wish to set forth our agreement as to payment of my fees. My fees for legal services
are $(fee rate), plus any expenses that may be incurred, such as filing fees, deposition
charges, copying costs, postage, and related expenses. My office will bill you
approximately monthly depending upon the amount of work that was done on your file
during that period of time. At this point in the case, it is difficult to estimate the amount of
time and expense that will be necessary to adequately represent you in this case.
However, as we discussed, I estimate the fee will be approximately $(dollar amount). I
will also advise you before undertaking any procedures that will substantially increase
the amount of fees. Please remember this is an estimate and may be subject to change.
You have deposited $(dollar amount) with my firm for fees and costs. My firm will hold
your funds in my Lawyers’ Trust Account. I will provide you with a monthly statement of
fees, costs, and expenses. After my office mails you the monthly statement, my staff will
apply the funds to the fees earned, costs, and expenses incurred. You are also
responsible for paying fees, costs, and expenses in excess of the funds that we hold.
Should we exceed the retainer, we may bill you monthly for additional fees and
expenses. Payment must be made within 30 days. We reserve the right to withdraw
should these bills not be paid. Further, we may ask that additional sums be deposited in
our trust account should it appear necessary to cover additional fees and expenses.
I may send you pleadings, documents, correspondence, and other information
throughout the case. These copies will be your file copies. Please retain them. I will also
keep the information in a file in my office, which will be my file. Please bring your copy of
the file to all of our meetings so that we both have all the necessary information in front
of us. When I have completed all the legal work necessary for your case, I will close my
file and return original documents to you. I will then store the file for approximately
(number of years) years. I will destroy the file after that period of time unless you instruct
me in writing now to keep your file longer.
I have included a copy of this letter for your review, signature, and return to me in the
postage-paid envelope. If any of the information in this letter is not consistent with your
understanding of our agreement, please contact me before signing the letter. Otherwise,
please sign the enclosed copy of this letter and return it to me.
On behalf of the firm, we are happy to represent you in this matter. If you have any
questions, please contact me at your convenience.
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Very truly yours,

______________________
(Your name)

I have read this letter and consent to it. Furthermore, I grant and give my informed
consent after (your name) has proposed the course of conduct, has communicated
adequate information, and has explained all material risks of and reasonable available
alternatives to the proposed course of conduct.

__________________________________
(Client name) Date
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MEDICAID PROBLEMS AND PITFALLS
Scott Collins

I.

INTRODUCTION
After becoming initiated into the intricacies of Medicaid and Veteran’s
Administration Benefits Planning, a new world opens to the legal practitioner. We
spend hours reading codes, regulations, and Operation Manuals. We create and
edit mountains of documents. We help our clients plan for their healthcare needs.
This is our primary role: Effective Planning.
Then comes our secondary role: Correcting our clients’ poor planning. Often the
most studious of clients create the most mistakes. Client errors are common in
Medicaid planning, and these are just the beginning of the many Medicaid Pitfalls
that we encounter and must correct. There are some that our clients create. But
we all know that there are some that Medicaid creates and occasionally there
may even be some that we (or some other attorney) create. Ultimately, however,
we get to be the ones that solve them.

II.

PROBLEMS THE CLIENT CREATES
A.

Gifts to the Children
REASONABLE GIFTS. Gifts to the children can be a big problem for your
clients. Most clients assume that gifts to their children are reasonable acts
of kindness.
1.

The Gift Tax Exemption – The 2018 Gift Tax Exclusion increases
from $14,000 to $15,000, with a lifetime amount of $5,600,000 per
person, or $11.2 million for a married couple.
"We were told by our accountant that it is okay to gift up to
$14,000 every year to each of our three kids! Now you’re telling us
that these gifts over the past five years will cause a Medicaid
transfer penalty? How can that be a penalty?!!"1

2.

Gifting property.
a.

Vehicles.
"Dad just put the truck in my name, and now you want me
to move it back and pay the taxes again? I’m not paying
another $650.00!"
"Dad just helped my brother buy a truck. He doesn’t have
good credit."

1

See https://www.irs.gov/businesses/small-businesses-self-employed/whats-new-estate-and-gifttax.
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b.

Real estate.
"Mom put the house in my name last March."

3.

Gifts of cash.
"Two years ago Mom gave my daughter $6,000 to go to Europe
as her graduation gift. Doesn’t that get excluded? She always
gives the grandkids gifts when they graduate."
a.

Lots of cash transactions that cannot be substantiated.

b.

Graduation gifts.

c.

Tuition.

d.

Paying for a family member’s healthcare need.
"No, there haven’t been any gifts or uncompensated
transfers over the last four years. But Mom did help my
sister with her amputation surgery. Oh, and Lasik surgery.
She put that on her CareCredit."

e.

Tithing.
"Mom just gave $3,000 to the church to make up for the
times she skipped when she was taking care of Dad."

f.

Loans.
"Mom gave me a little money to help me with a little
business I started a few years ago. But it wasn’t all at
once. I think it was $14,000, $6,000 and $10,000 over
three years."

4.

5.

Medicaid rules.
a.

Medicaid considers gifts to anyone an uncompensated
transfer subject to a penalty.

b.

All transfers must be for compensation at Fair Market
Value (FMV).

Solving gifting problems.
Reversing a gift is not always possible. But, even when it is, many
clients will resent the fact that they have to do so.
However, the penalty of the uncompensated transfer must be
weighed against the cost of returning the gift and engaging in
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effective planning. Tax on a transfer will often be less than the
penalty assessed, based on the FMV.
a.

b.

c.

Create a joint ownership.
i.

Adding a name to a Deed to Real Estate is
considered an uncompensated transfer, and is
penalized. Adding a name to a deed without
specifying a percentage of ownership is deemed to
be a 50 percent ownership transfer of half the value
of the home/real estate.

ii.

Adding a co-owner to a vehicle, however, is not
considered an uncompensated transfer. This would
solve the problem in many cases and allow the
vehicle to be excluded so long as it is available for
transportation to the Medicaid recipient’s needs
such as being transported to healthcare appointments.

Wait out the penalty.
i.

This is a particularly painful option. Sensitivity to the
frustrations of your clients is key. The fact that they
took action which is now costing them money does
prove the value of your expertise, but the pain is
nonetheless very real.

ii.

When family members have already spent the
money and remaining assets are limited, there may
be little else that can be done.

Giving the money back.
i.

ii.

Half-a-loaf gift return reduces the penalty by onehalf.
a)

Apply immediately in order to start the
penalty period, and then initiate a half gift
return.

b)

If the asset was something other than cash,
consider options for the return by way of
adding the name back to the Title of a
vehicle or Deed for Real Estate.

Reallocate the money in an excluded transfer or
allowable expense.
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EXAMPLE: $15,000 gifted to a child under the Gift
Tax Exclusion, returned to the Parent, then apply to
vehicle upgrade.
B.

Caregivers and Personal Care Contracts
CORRECTLY DONE CARE GIVING CONTRACTS. Paying children as
caregivers can be a very helpful planning tool. But when families have
applied this method on their own, without technical assistance in
developing the Caregiving Contract or have failed to keep accurate work
logs, the result can be a nightmare.
1.

Years of payments with no contract.
a.

That insightful client that realizes the common sense that
the services they are providing are worthy of
compensation, even when provided to their mother or
father.

b.

Payments may have occurred over a number of years.
Now the total amount of gifted monies can be
considerable.
"I just moved Mom in with us to save the rent money. She
used to pay $850 for rent, so I just thought that I can have
her pay me $1,000 a month since I cook for her too."

2.

3.

Medicaid VA interplay.
a.

Since VA will not (under current rules) penalize any past
transfers, there is no concern regarding VA New Pension
Eligibility when a personal caregiving agreement is not
used. However, if a Caregiving Agreement is being used
for the calculations of Unreimbursed Medical Expenses
(UMEs), it is essential that a validly drafted, signed
Caregiving Agreement and work logs are in place.

b.

Even if there is no need for a Caregiver Agreement in VA
Planning (for instance if a lump sum transfer or an annuity
was used), having one in place in anticipation of a
Medicaid application is a good idea.

c.

Medicaid will treat the payments to children or outside
caregivers as an uncompensated transfer, unless specific
terms are met.

Requirements of the care agreement.
a.

A Caregiving Contract must have been in place at the time
payments for care began.
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4.

b.

The Contract must be signed and notarized by the
Recipient (or her agent) and the Care provider.

c.

The Agreement must stipulate the type of care provided,
the frequency, and the duration of the contract.

d.

The agreement must stipulate the rate of pay for services.

e.

The Caregiver must keep a log of services rendered
(include date, time, and type of service).

f.

Care provided should be for Activities of Daily Living
(ADLs).

Paying the nanny tax.
Failure to withhold the taxes can be a big problem in the use of a
caregiver agreement.

III.

a.

Caregivers are considered household employees. IRS
Pub. 926 covers all of the questions relating to Caregivers.

b.

The Recipient of Care is responsible for withholding taxes
for the Caregiver. These taxes include Social Security
withholding, unemployment, and FICA. If the caregiver is
not a family member, workers’ compensation must also be
paid.

c.

Caregivers must report monies received as income, which
can be an obstacle for some of our clients.

d.

Many elder law attorneys find it easier to use a payroll
company to assist in this process.

e.

If there is little liquidity in the plan, it can be difficult to
correctly operate a caregiving agreement.

PROBLEMS MEDICAID CREATES
A.

Qualifying Income Trust (QIT)
The Kentucky Medicaid Program allows for the establishing of a
Qualifying Income Trust (QIT), also known as a Miller Trust, for those
individuals whose income is over the special income standard.
Income placed in a QIT is excluded from determination of Medicaid (MA)
eligibility, but is considered in the calculation of the patient liability.
1.

The Department for Medicaid Services (DMS) requires that a QIT
meet the following criteria:
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a.

The QIT must be irrevocable.

b.

Income must be put into the QIT to bring the individual
below the special income standard ($2,250 monthly for
2018). Once funds are placed in the QIT they are no
longer counted against the recipient as income.

c.

No resources may be put into the QIT. For example: Any
money in a savings account cannot be put into the QIT.
Any transfer into the QIT other than income renders the
QIT invalid.

d.

A separate account must be established. The individual
cannot use an existing bank account for the QIT or comingle QIT funds with funds from another account.

e.

Upon the death of the individual, DMS receives all monies
remaining in the QIT up to an amount equal to the total
medical assistance paid on behalf of the individual by MA.
Any funds remaining after MA is reimbursed will be the
property of the individual’s estate.

2.

The trustee must consult with MA on payments from the QIT
before they are made in order to insure that those payments are
allowable under federal and state laws.

3.

When must the QIT be funded? (initial creation & funding)
The QIT must be created (and funded) within ten days of the
Medicaid Application.2
While the Uniform Trust Code does not contain a provision that a
valid trust must be funded, common law does. Therefore, the QIT
is not valid until funded.
The initial funding of the QIT will occur as a bank account is
established for the QIT. Each particular banking institution will
have its own requirements for the minimum deposit necessary to
establish the account.

4.

Rules for funds entering and leaving the QIT are as follows:
a.

All of the individual’s countable income over the special
income standard must go into the QIT. More may be
placed into the QIT, but not less.

b.

Monies placed in the QIT may be disbursed for:
i.

2

The personal needs allowance (PNA);

http://manuals.chfs.ky.gov/dcbs_manuals/DFS/VOLIVA/OMVOLIVA.pdf. See §MS 3505 (C)(3).
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c.

ii.

Community spouse/family support;3

iii.

The cost of other health insurance; or

iv.

Patient liability paid to the nursing facility.

DMS must approve all other expenditures (e.g.
eyeglasses, dentures, hearing aids, attendant care and
other expenses not covered by MA or other health
insurance of the individual).
Send a written request for the expenditure to the Medical
Support and Benefits Branch (MSBB) through your
Program Specialist. The request must include:

d.

B.

i.

A physician’s statement as to why the expenditure
is needed;

ii.

A copy or estimate of the bill;

iii.

The date the expense was incurred; and

iv.

Verification of the balance owed.

Payments from the QIT shall be made:
i.

Every month; or

ii.

By the end of the month following the month funds
were placed in the QIT.

QITs after Discharge from the Facility
If an individual with a QIT is discharged from LTC or is no longer eligible
to receive MA, the QIT will remain in place until the death of the
individual, but the individual will no longer be required to place income in
the QIT.

C.

QITs after the Death of the Recipient
DMS is not reimbursed from the QIT until the individual dies. The amount
returned to DMS shall be all of the contents of the QIT up to the amount
of assistance DMS provided the recipient through Medicaid.

3

According to Kentucky’s Medicaid Operations Manual IVA (OMVOLIVA) §3505 B 2 b; 907 KAR
20.030E(3)(5)(d)(2).
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IV.

PREPAYING FUNERALS
Prepaying a funeral is an excellent way to preserve and exclude resources. If
done correctly the amount spent on a pre-arranged funeral is completely
excluded from Medicaid’s asset calculation.
A.

Prearranged funeral contracts are contractual agreements between the
recipient and the funeral home.

B.

A Prearranged Funeral Contract may be funded in one of three ways:

C.

1.

By assignment of ownership/beneficiary status of a life insurance
policy to the funeral home.

2.

By paying cash for funeral services.

3.

A combination of both.

Funding the Funeral Contract with Cash
1.

All prearranged funeral contracts, whether funded by cash or with
assignment of a life insurance policy, must include an itemization
of goods and services selected for the individual and signed by
both the funeral home and the client.

2.

The signature can be from the client, the spouse, power of
attorney (POA), or the legal guardian.

3.

The required statement must list each item separately with its
value, and cannot be a total package value. Without an itemization
of goods and services, only the $1,500 Burial Reserve exclusion
will be allowed.

4.

An Irrevocable Funeral Trust Agreement from the funeral home
must be signed within thirty days of the Medicaid application.
Typically, funeral homes are amenable to providing a new, freshly
signed agreement for assistance with the Medicaid process.

5.

There can be no clauses in the contract which indicate that any
excess funds, after arrangements are paid, may be returned to a
designated individual, such as the beneficiary. If an excess
remains after all funeral expenses have been paid, the excess
must be designated to the estate of the deceased.

6.

DMS has conceded that out-of-state funeral homes may not be
compelled to follow Kentucky policy. While these may be granted
exclusion, there may be delays for review.
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D.

Funding by Irrevocably Assigning a Life Insurance Policy
1.

Provides exclusion of the asset, but may be a lengthy process.
The insurance company may not provide documentation that the
process of irrevocable assignment has begun. The application for
the process will be enough for Medicaid to be pending during the
process of waiting on the insurance company. The funeral home
may provide a letter that the process has been initiated for
Medicaid.

2.

Insurance policies that have a greater value than the cost of the
funeral services may be assigned as well. However, the value in
excess of the funeral cost will be available for estate recovery.
Clients must weigh whether the loss of value between the death
benefit and the cash value is greater than the amount lost to
estate recovery.

3.

Requirements:
a.

Before eligibility is granted Medicaid will require
confirmation from the life insurance company that there
has been irrevocable assignment of the policy.

b.

Verification from the insurance company that the policy has
been irrevocably assigned to the funeral home.

c.

Detailed itemization of goods and services provided under
the contract.

d.

Contract must be signed by both the funeral home and the
client.

e.

The signature can be from the client, the spouse, power of
attorney (POA), or the legal guardian.

EXAMPLE:
Your client has a life insurance policy with MassMutual for $10,000. The
client may irrevocably assign the insurance policy over to the Funeral
Home as a $10,000 funeral contract. Provide Medicaid with verification
from the insurance company that the policy has been irrevocably
assigned to the funeral home. An itemized statement of goods and
services was provided, signed by both the Funeral Home and the Client.
The entire $10,000 is excluded.
V.

SELLING THE HOUSE
The home is a primary consideration in Medicaid planning regardless of whether
the client is single or married. Although the marital exclusion for the community
spouse is immediately helpful, it is only a temporary solution. Eventually the
23

community spouse will be in need of long-term care as well and the home will be
an obstacle to Medicaid eligibility.
A.

B.

C.

The Homestead Exemption
1.

Homestead property is the individual’s principle place of
residence, whether occupied or unoccupied.

2.

A homestead can be a dwelling and the land it is built on, a
dwelling only (such as a mobile home located on a rental lot), or
land only (such as a vacant lot).

3.

Any adjoining land can be considered part of the homestead
provided there is no other house built on that property.

Homestead property is a countable resource for individuals
institutionalized in a Nursing Facility (NF) or other Long Term Care (LTC)
facility unless:
1.

A community spouse or other dependent family member resides in
the home, regardless of the equity value (current equity value cap
is $572,000).

2.

A dependent family member is a child, stepchild, parent,
stepparent, brother, sister, stepbrother, stepsister, half-brother, or
half-sister.

3.

The following information is needed to exclude the homestead for
a dependent family member:
a.

Must have been living with the institutionalized individual
prior to admission to a LTC facility and continue to live in
the home;

b.

Must have received more than one-half of their annual
financial support from the institutionalized individual; and

c.

Must be claimed as a tax dependent of the institutionalized
individual.

Homestead property is excluded the first six months of institutionalization,
if there are no other exclusions.
1.

A Medicaid recipient is considered permanently institutionalized
after six consecutive months in a SNF facility or other LTC facility.

2.

After the sixth month, homestead property can no longer be
considered the individual’s home and is treated as non-home
property.
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D.

a.

The six month count starts with the month of admission to
the facility, not the month of application.

b.

If a recipient is discharged from the facility for more than
thirty days, an exclusion is allowed for the first six months
of the new institutionalization period.

An individual’s homestead property may be excluded after the first six
months of institutionalization if one of the following applies:
1.

The individual states an intention to return home. In order to
qualify for Intent to Return Home exemption:
a.

The individual must provide a written statement indicating
the intent to return home and the expected date of return.
The statement must be signed by the recipient or their
Power of Attorney (POA), legal guardian, or authorized
representative (AR).
AND

b.

A statement from their physician that the client will have
the ability to return.

OR
2.

E.

If the homestead property is out of state, and the individual
declares intent to return home, the individual does not meet
residency requirements.

The home may be sold. Caution must be exercised that the sale is for
Fair Market Value or greater. If the home is sold for less than FMV, the
client will be penalized the difference between the FMV and the amount
of the sale.
1.

Establishing the FMV.
There are three methods of establishing Fair Market Value. The
newly revised Kentucky Revised Statute states:4
KRS 205.591 "Fair market value" of applicant's
property if used to determine eligibility.
If the Department for Medicaid Services considers
the fair market value of an applicant's property for
purposes of determining eligibility, "fair market
value" means:

4

On June 29, 2017, a new Kentucky Revised Statute became effective (205.591). Previously, the
FMV of a property was established by either of two means (the most recent certified PVA office
valuation/tax bill or the assessment of an independent, licensed appraiser).
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(1) An estimate of the value of an asset if sold at
the prevailing price at the time it was actually
transferred, based on:
(a) The most recent certified assessed
value of the property as listed by the local
property valuation administrator; or
(b) The professional opinion of
independent, licensed appraiser; or

an

(2) The price brought on the property at a public
auction conducted by a licensed auctioneer.
NOTE: This raises a planning concern. If the property brings a
price at auction that is higher than the PVA listing, the FMV has
increased. This is likely to occur given that the PVA listing is
usually less than the market will bring. Planning must occur prior
to the sale at auction in order to avoid the increased assessment
of the client’s asset. This may be a malpractice concern because
the increase in value has done harm to your client.
2.

Reducing the FMV.
a.

When there is a verified continuing effort to sell: The nonhome property may be excluded for an additional six
months if there is a verified continuing effort to sell it at
FMV.

b.

A reasonable effort to sell the property shall consist of:

c.

i.

Listing the property with a real estate agent. Client
must have a sales agreement or contract.

ii.

A "For Sale" sign has been placed on the property
which is clearly visible from the nearest public road;
and

iii.

The property is advertised in the local newspaper,
on local television or radio stations, or the internet.

If the individual is trying to sell the property privately, a
combination of at least two of the following actions must
occur:
i.

Advertising the property in the local newspaper, on
television or radio stations, or the internet;

ii.

Placing a "For Sale" sign on the property which is
clearly visible from the nearest public road;
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d.

F.

VI.

iii.

Distributing fliers advertising the property for sale;

iv.

Posting notices regarding availability of the property
on community bulletin boards; or

v.

Showing the property to interested parties on a
continuing basis, documented on a log with dates.

Reasonable efforts to sell may reduce the FMV. If the goal
is to exclude the home from the asset calculation, when
the home does not sell this goal is accomplished
temporarily. However, if the need for liquid cash from the
sale is important to the client, then a request to the PVA
office may result in a reduction of the FMV on the PVA
listing.

Shared Ownership and Refusal to Sale
1.

Once there is no longer the intent to return home, the property is
no longer a homestead, and is then considered a non-home
property.

2.

If non-home property is jointly owned, the Medicaid applicant’s
ownership share is determined by dividing the equity value by the
number of owners, unless the deed specifies percentage of
ownership.

3.

Exclude the property from resource consideration if the other
owner(s) refuse to sell. The other owner(s) must verify in writing
an unwillingness to sell his/her interest in the property. This does
not apply to Community Spouses. The joint owner’s refusal to sell
must be verified at each application and recertification.

4.

A transfer of a non-home property of 1 percent stated in the Deed
will result in a 1 percent of the home value as a penalty. The new
1 percent owner can refuse to sell and the home is then
considered an excluded resource.

PENALTIES BETWEEN SPOUSES
A.

Allocating Medicaid penalties among both spouses can bring unexpected
and significant consequences. It is essential to have a working knowledge
of how Medicaid will assign penalties when both spouses are in a Skilled
Nursing Facility and also how Medicaid will assess penalties when a
Community Spouse becomes an Institutionalized Spouse.

B.

Transfer of resource penalties can apply to the Institutionalized Spouse
when the Community Spouse transfers resources for less than FMV
during the look back period.
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1.

If the Community Spouse transfers assets that result in a penalty
period for the Institutionalized Spouse and the Community Spouse
later becomes institutionalized, divide any remaining penalty
period between the spouses, if the former Community Spouse is
MA and vendor payment eligible.

2.

If one spouse is no longer subject to the penalty, such as the
spouse no longer receives NF services or dies, the balance of the
penalty period applicable to both spouses must be served by the
remaining spouse.

28

DECISIONS, DECISIONS: INTERACTION BETWEEN MEDICAID &
VA AID & ATTENDANCE
Whitney Wilson

I.

II.

AGENDA
A.

Deciding which Benefit to Pursue

B.

Converting VA to Medicaid

C.

Applying for Medicaid while Receiving VA

D.

Applying for VA while Receiving Medicaid

DECIDING WHICH BENEFIT TO PURSUE

A.

B.



VA Only



Medicaid Only



Both
Questions to Ask
1.

Where does the client want to be (that meets his/her level of care?)

2.

Does the senior meet the requisite level of care for the particular
facility?

3.

What asset planning is needed, and how does that planning impact
eligibility?

VA over Medicaid
1.

2.

Medicaid waiver programs not an option.
a.

Wait list; funding issues.

b.

Financial eligibility issues.

Don’t meet Medicaid ABD level of care requirement.
a.

Client does not require skilled nursing care.

b.

Client wants to and can safely remain at home.
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C.

D.

Medicaid over VA
1.

Requires skilled nursing care.

2.

Medicaid benefit provides more financial assistance than VA
benefit.

Apply for Both
1.

Single person can receive additional $90.

2.

Community spouse has medical care expenses that VA benefit can
help cover.

3.

There is a Medicaid penalty period that needs to start, and VA can
help pay during penalty period.


III.

Apply for VA first, then within a couple weeks apply for Medicaid

CONVERTING VA TO MEDICAID
A.

Client initially sought VA benefit, but now Medicaid is desired and five-year
lookback not met.

B.

What changes need to occur or steps need to be taken?

C.

Analysis

D.

1.

Single or married?

2.

Work through the options:
a.

Apply as-is and deal with penalty.

b.

Wait out remainder of five-year lookback.

c.

Undo VA plan and enter Medicaid crisis plan.

Example #1 – Single
1.

Three years ago, John transferred $200,000 house and $250,000
brokerage account to VAPT. He retained $30,000 in checking
account.

2.

John applied for A&A and currently receives $1,830, making total
income $4,500. ALF cost $5,500/month, leaving a -$1,000/month
shortfall.

3.

John now needs SNF care at $8,500/month.

4.

Option One: $318,000 remains in VAPT.
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5.

6.

7.

E.

a.

First thirty-six months: $36,000 spent.

b.

Last twenty-four months: spend an additional $96,000.

Option Two: $250,000 remains in VAPT.
a.

Report $414,000 gift ($450,000 - $36,000) = sixty-eight
month initial penalty.

b.

Spend about $164,000 curing over forty-one months at
$4,000/month.

Option One: pay for two years.
a.

Pros: easy to understand, less work, and (in this case) the
least expensive option.

b.

Cons: None (in this case).

Option Two: apply & deal with penalty.
a.

Pros: None (in this case).

b.

Cons: more expensive option, more work, Medicaid
application tricky because reporting trust.

Example #2 – Single
1.

Two years ago, John transferred $150,000 home and $350,000
brokerage account to VAPT, annuitized $90,000 IRA using MCA,
and retained $30,000 checking.

2.

Applied for A&A and currently receives $1,830 benefit, bringing
total income to $3,250. Memory care costs $6,750/month.

3.

Now needs SNF care at $9,000/month.

4.

Option One: $209,000 remains in VAPT.

5.

a.

First twenty-four months: $84,000 spent.

b.

Last thirty-six months: $207,000 spent.

Option Two: $214,750 remains in VAPT.
a.

Report $416,000 gift ($500,000 – $84,000) = 68.5 month
initial penalty.

b.

Spend about $201,250 curing over thirty-five months at
$5,750/month.
31

6.

7.

F.

Option One: pay through lookback.
a.

Pros: easier.

b.

Cons: less saved.

Option Two: apply & deal with penalty.
a.

Pros: $5,750 more saved than option one.

b.

Cons: a lot of work to save $5,750.

Example #3 – Married
1.

Two years ago, John & Jane transferred $200,000 house and
$350,000 brokerage account to VAPT. They retained $30,000 in
checking account.

2.

John applied for A&A and currently receives $2,169, making total
income $5,500. Jane’s ALF cost $5,500/month, but John’s cost of
living is $2,000/month, leaving a -$2,000 shortfall.

3.

Jane now needs SNF care at $8,500/month.

4.

Option One: $252,000 remains in VAPT.

5.

6.

a.

Report $502,000 gift ($550,000 - $48,000) = approx.
ninety-one month penalty.

b.

Spend about $250,000 curing at $5000/month for about fifty
months.

What if return house? $362,000 remains.
a.

Report $302,000 gift ($550,000 - $48,000 - $200,000) =
approx. fifty month penalty.

b.

Spend about $140,000 curing at $5,000/month for about
twenty-eight months.

Option Two: $322,000 remains in VAPT.
a.

First twenty-four months: $48,000 spent.

b.

Last thirty-six months: Spend $180,000 (36 months x
$5,000/month).

32

7.

8.

9.

10.

IV.

Option Three: convert to married crisis planning.
a.

Return assets: $380,000 countable; $200,000 exempt.

b.

RA: John keeps house and $120,900; Jane keeps $2,000;
$257,100 excess.

c.

Plan: John annuitizes/loans $257,100.

d.

Potential for John to keep $578,000, but loses his five-year
clock; hard to restart clock with annuity/note.

Option One: apply & deal w/penalty.
a.

Pros: John’s clock intact, unless return house.

b.

Cons: most expensive option, if house not returned.

Option Two: pay through lookback.
a.

Pros: easy, John’s clock intact.

b.

Cons: expensive, but not the most expensive.

Option Three: convert & apply.
a.

Pros: potential to save the most money.

b.

Cons: a lot of work just two years later; messes up John’s
clock; risks if John dies/needs Medicaid, taxes?

APPLYING FOR MEDICAID WHILE RECEIVING VA
A.

B.

Why?
1.

Medicaid will provide larger financial benefit.

2.

Need a Medicaid penalty period to begin.

Issues to Address
1.

Reporting current VA benefit to Medicaid.

2.

How is VA benefit impacted when Medicaid benefits begin?

3.

Additional reporting:
a.

To VA.

b.

To Medicaid if VA benefit changes once Medicaid approved.
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C.

Reporting Current VA Benefit
Questions to Ask:

D.

1.

Who receives the benefit?

2.

Which benefit is received?

3.

How does Medicaid treat VA benefits?

Who is Receiving the Benefit?
1.

IS/Applicant:


2.

Community Spouse:


E.

F.

Report to Medicaid in order to determine whether it is countable
or exempt; patient responsibility, QIT

Report to Medicaid in order to calculate Community Spouse
Income Allowance

Which Benefit is Received?
1.

Base Pension.

2.

Housebound.

3.

Aid & Attendance.

Medicaid Regulations
1.

2.

3.

IS/Applicant:
a.

$90 of portion that is base pension is exempt; remainder is
countable.

b.

Portion that is A&A is exempt.

c.

Personal Needs Allowance: retained.

CS:
a.

Entire benefit is retained by CS.

b.

Included in CSIA calculation.

Example #1.
a.

John, unmarried, receives $1,830 A&A. He is applying for
Medicaid. $1,097 is base pension, remaining $733 is A&A.
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b.

4.

5.

G.

RESULT:
i.

$1,007 is countable.

ii.

$823 is exempt ($90 from base & $733 of A&A).

iii.

What to do with exempt $$?

iv.

What happens to VA benefit once Medicaid pays?

Example #2.
a.

John is married to Jane. John receives $1,436 base
pension. Jane is applying for Medicaid.

b.

RESULT:
i.

All $1,436 is John’s income (CS).

ii.

What happens to VA benefit once Medicaid pays for
Jane’s care?

Example #3.
a.

John and Jane are married. John receives $2,169/month
A&A benefit. John is applying for Medicaid. $1,436 is base
pension, remaining $733 is A&A.

b.

RESULT:
i.

$1,346 is countable.

ii.

$823 is exempt ($90 from base & $733 of A&A).

iii.

What to do with exempt $$?

iv.

What happens to VA benefit when Medicaid pays?

How is VA Benefit Impacted when Medicaid Benefits Begin?
1.

Single person: VA reduced to $90.

2.

Married person: VA may or may not be reduced, depending on
whether or not VA eligibility retained.
a.

What assets did CS retain in his/her name?

b.

What is new IVAP?


Does CS have own Medicaid expenses to offset
retained income?
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3.

Example #1.
a.

John receives $2,169 VA benefit and obtains Medicaid
benefits. Patient responsibility is $2,500. Jane is healthy
and at home, pays only health insurance premiums. Her
income, plus CSIA and shelter expenses provide her with
$2,400/month of income. Thanks to early planning, she
retained assets of $20,000 and John retained assets of
$1,500. Impact of Medicaid on John’s VA eligibility?

b.

IVAP too high & VA eligibility lost.

c.

Report change in circumstance to VA.

d.

When VA benefit stopped, report income reduction to
Medicaid.


4.

Example #2.
a.

John receives $1,436 VA benefit. Jane goes on Medicaid.
John is healthy and at home, pays only health insurance
premiums. Jane’s patient responsibility is $950. John
retains all $3,500 of his income, including VA benefit. John
retains $20,000 of assets and Jane retains $1,500. Impact
of Medicaid on John’s VA eligibility?

b.

IVAP too high & VA eligibility lost.

c.

Report change in circumstance to VA.

d.

When VA benefit stopped, report income reduction to
Medicaid.


5.

Recalculate if QIT still required, CSIA if applicable, and
patient responsibility

Recalculate if QIT still needed, CSIA if applicable, and
patient responsibility

Example #3.
a.

John receives $2,169 VA benefit and obtains Medicaid.
$3,000 patient responsibility. Jane lives in ALF costing
$4,500/month. Jane’s income provides her $2,500 of
income each month. Jane retained $20,000 of assets and
John $1,500. Impact of Medicaid on John’s VA eligibility?
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b.

c.

H.

V.

VA eligibility maintained.
i.

Net worth: $21,500.

ii.

IVAP: below $0.00 due to ALF expenses.

Report change in circumstance to VA, but should continue
to receive full benefit.
i.

$1,346 continues to be included in John’s patient
responsibility.

ii.

$823 is exempt and can be used to cover Jane’s
ALF expenses, in addition to her CSIA.

Additional Reporting
1.

To VA: Medicaid eligibility must be reported to VA, even if Medicaid
eligibility does not result in a change to the VA benefit.

2.

To Medicaid: if the Medicaid eligibility resulted in a change in the
amount of VA benefit received, once the new VA benefit amount is
received, the new VA benefit must be reported to Medicaid to
recalculate CSIA and/or patient responsibility.

APPLYING FOR VA WHILE RECEIVING MEDICAID
A.

B.

C.

Why?
1.

To obtain the extra $90 per month.

2.

CS now has medical expenses that VA benefit will help cover.

Issues to Address
1.

Reporting Medicaid on VA application.

2.

How is Medicaid impacted when VA benefit approved?

3.

Reporting receipt of VA benefit to Medicaid.

Reporting Medicaid on VA App
1.

Veteran Application:
a.

21-527EZ, Application for Pension: does not ask about
Medicaid, but asks about UNREIMBURSED medical
expenses.

b.

21-0779, Request for Nursing Home Information: asks
about Medicaid.
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c.
2.

D.

Surviving Spouse Application:
a.

21-534EZ, Application for Death Pension: does not ask
about Medicaid.

b.

If SNF: 21-0779, Request for Nursing Home Information:
asks about Medicaid.

c.

If not in SNF: facility or caregiver affidavit should specify
cost of services & how much covered by Medicaid.

How Medicaid Impacted by VA
1.

E.

If not in SNF: facility or caregiver affidavit should specify
cost of services and how much is covered by Medicaid.

Recalculate income for eligibility purposes:
a.

Does the Medicaid recipient now have enough income to
pay SNF?

b.

Is QIT needed?

2.

Recalculate CSIA.

3.

Recalculate patient responsibility.

Reporting VA Benefit to Medicaid
Proof Required:
1.

Good ‘Ole Days: letter from VA breaking down benefit into base
pension and A&A amount.

2.

Nowadays: approval letter, copy of VA benefit rate table, and math
calculation.
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WILL THE REAL CLIENT PLEASE STAND UP?
(ETHICS IN THE CONTEXT OF ELDER LAW)
Shari Polur

I.

INTRODUCTION
Back in the mid-1950s, there was a television gameshow entitled "To Tell the
Truth." Its name derives from a Medieval English court oath wherein witnesses
swore to "tell the truth, the whole truth and nothing but the truth." On "To Tell the
Truth," a host read a sworn affidavit by one person and four panelists asked
questions of that person as well as two imposters, seeking to determine who
actually wrote the affidavit. The Affiant could only answer truthfully, while the
imposters could lie, as all three contestants tried to persuade the panelists that
that person was the true Affiant. After the questioning concluded, each panelist
would cast a vote for the most compelling contestant and the host would then
ask, "Will the Real [NAME OF AFFIANT] please stand up?"
Often, the practice of elder law has similar imposters. Unfortunately, not every
imposter wants to let the REAL client stand up – while they stand down.
What follows is a brief discussion of a most basic, and sometimes the most
complex, issue that elder law practitioners initially confront: who is the client?
This issue serves as the cornerstone for legal representation, and is critical to
understanding what duties are owed, and to whom. Once the client has been
properly identified, the attorney can determine how best to represent that client.
Frequently in the practice of elder and special needs law, counseling less-thanideal clients requires significant guidance and careful review of the attorney's
ethical obligations under the Kentucky Supreme Court Rules of Professional
Conduct. (See http://www.kybar.org/page/SCR3.) Attorneys are also governed by
Kentucky Bar Association Ethics Opinions on this topic, as well as other
guidance. This article will examine how to identify the client, when any additional
investigation is required, and how to comply with the attorney's ethical obligations
to clients and non-clients. These issues are examined in the context of various
factual scenarios, below.

II.

DUTIES OWED TO CLIENTS
Attorneys have various responsibilities to all their clients. Conveniently, those are
enumerated in Kentucky's Supreme Court Rules of Professional Conduct
("SCR"), along with Supreme Court Commentary ("Commentary"). Such duties
include: competency (SCR 3.310(1.1), confidentiality (SCR 3.310(1.6), diligence
(SCR 3.310(1.3), and avoidance of conflicts of interest (SCR 3.310(1.8) to list a
few. In order to comply with these rules and other guidance, counselors must first
determine who the client is. The first scenario, below, sets forth a common initial
contact rubric for elder law attorneys.
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III.

SCENARIO 1
Your acquaintance from the gym, Sonny, wants you to revise his parents'
(Martha and Daniel) legal documents. He explains that he is the only close family
member, so he is already handling his parents' assets and is involved in hiring
and overseeing their home care workers. Due to a recent surgery, Daniel cannot
travel to your office, and Martha does not wish to visit alone so, Sonny tells you,
he will be bringing over all their papers and explaining what documents they want
and how they are to be drafted.
Who is your client?
This is a fairly straightforward question, with an easy answer: If Martha and
Daniel need their documents drafted, they are the clients. It is incumbent upon
the attorney to explain to Sonny that Martha and Daniel, as clients, need to
explain what they want reflected in their documents – and which plans or
documents they want. The lawyer cannot take directives from Sonny. See SCR
3.130(1.2) (Scope of representation and allocation of authority between client
and lawyer) ("[A] lawyer shall abide by a client's decisions concerning the
objectives of representation and, as required by Rule 1.4, shall consult with the
client as to the means by which they are to be pursued.") Additional guidance is
given at 2009 Commentary, (4) ("In a case in which the client appears to be
suffering diminished capacity, the lawyer's duty to abide by the client's decisions
is to be guided by reference to Rule 1.14.")
Regardless of Sonny's depth or breadth of knowledge of his parents' information
or his ability to quickly share what Martha and Daniel want, he is not the client.
Any good attorney will have to explain early (and perhaps often) to Sonny that
the representation is of Martha and Daniel, and that clients must speak for
themselves.
As a practical matter, Martha and Daniel's attorney should clearly identify in an
engagement letter who the clients are, and have both sign a written agreement.
Suppose the circumstances are varied, as below.

IV.

SCENARIO 2
Sonny brings Martha and Daniel in to your office because, as he explains, they
want to update all their legal documents. As Sonny explains, Martha and Daniel
grew up during the Depression and are very careful with their money. For this
reason, Sonny intends to pay for their legal services.
Who is the client?
Again, Martha and Daniel are the clients. Then, is Sonny permitted to pay for
their legal services? Yes, an attorney can permit a third party to pay for a client's
legal services. However, it is important to explain to Sonny that he can only pay if
certain conditions are met. These are set forth in the Supreme Court Rules
addressing conflicts of interest.
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In the scenario above, the issue is not simply one of conflict of interest between
parties, but rather a potential for conflict with Sonny, the non-client. SCR
3.130(1.8) (conflict of interest), addresses third parties paying for a client's legal
services, stating:
(f) A lawyer shall not accept compensation for representing a
client from one other than the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer's independence
of professional judgment or with the client-lawyer
relationship; and
(3) information relating to representation of a client is
protected as required by Rule 1.6.
Id. at SCR 3.130(1.8)(f).
In clarifying the conflict of interest rule, note 11 of the 2009 Commentary states
that third parties can pay for a client's legal fees under certain conditions. If the
third party payer's interests differ from the client's, the lawyer can only represent
the client if the attorney's independent professional judgment is maintained and if
the client has granted informed consent. See also Rule 5.4(c) (prohibiting
interference with a lawyer's professional judgment by one who recommends,
employs or pays the lawyer to render legal services for another). Id. Additionally,
the attorney is bound by confidentiality rules. See SCR 3.130(1.6).
Finally, Rule 1.7(a) clarifies that there is a conflict of interest "if there is significant
risk that the lawyer's representation of the client will be materially limited by the
lawyer's own interest in the fee arrangement" or the attorney's duty to the third
party payer. See, generally, SCR 3.130(1.8) at Commentary (11), (12). See also,
SCR 3.130(1.7) (informed consent is required of each client in writing).
Thus, Sonny can pay if Martha and Daniel give informed consent, the attorney's
independence is not compromised or interfered with, and only if client
confidentiality is maintained. As a practical matter, the attorney should have
Martha and Daniel sign a written consent permitting Sonny to pay for legal
services. The attorney should explain verbally and in writing that Sonny cannot
interfere or dictate terms of the engagement. Additionally, the lawyer should have
a written agreement signed by Sonny accepting these terms and acknowledging
that he is not entitled to any client documents or client files and cannot instruct
the attorney by virtue of having paid the legal fees of his parents.
V.

SCENARIO 3
Daniel and Martha are in your office. Daniel is nearly deaf. Martha's hearing is
fine but she seems quite malleable. Both parents state they want Sonny in the
room. Nevertheless, you tell Sonny that he has to leave while you speak with
Martha and Daniel. Sonny grumbles, but you insist that you need to speak with
Martha and Daniel alone, and he walks out to the lobby. Once he has left the
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room, Martha and Daniel explain that their current Powers of Attorney name
Sonny as the Attorney-in-Fact for each of them, and that they want him to remain
as such.
Who is the client?
This scenario raises two issues: communication and competence.
First, the lawyer must identify who the client is, and must verify that the client is
fully capable of engaging in the attorney-client relationship. Having thus
established the relationship, the lawyer must determine how to communicate
effectively and appropriately with each client. The governing rule is found at SCR
3.130(1.4) (Communication) which states generally that a lawyer must
reasonably and promptly:
(1) inform the client of any decision or circumstance requiring
informed client consent . . .;
(2) consult with the client about the means to accomplish the
client's objectives;
(3) keep the client informed;
(4) comply with reasonable requests for information; and
(5) explain a matter as necessary to permit the client to make
informed decisions.
As the Comment to this rule elucidates, the client needs sufficient information "to
participate intelligently in decisions concerning the objectives of the
representation and the means by which they are to be pursued, to the extent the
client is willing and able to do so." SCR 3.130(1.4) at Comment (5). On this basis,
it is to the client and not to other family members, that the attorney owes the duty
of communication. See also, SCR 3.130(1.6) (maintaining confidentiality of client
information.) In this scenario, it is to Daniel and Martha, not Sonny, that the
lawyer owes the duty of communication and confidentiality.
The second issue raised here is competence. Suppose a client is not at the
onset, or during representation ceases to be, a "comprehending and responsible
adult"? Then, the attorney may be relieved of his duty to communicate with the
client, but may need to find another person to represent the client's interests. For
example, when the client suffers from diminished capacity, attorneys are directed
to SCR 3.130(1.14) governing diminished capacity. SCR 3.130(1.4) at Comment
(6). At such time, the attorney may appropriately reach out to others, including
family members. Thus, if the attorney determines that Martha, for example,
cannot understand possible legal strategies or engage in decision-making, the
attorney may contact Sonny, as her Attorney-in-Fact.
Assume that the attorney has determined that Martha has diminished capacity
and now communicates directly with Sonny or with Martha's physician. Can the
attorney share everything with Sonny, the physician or other family members?
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No. Even when acting to protect the client, client confidentiality must be
preserved if possible. See, SCR 3.130(1.14) and SCR 3.130(1.6) ("[W]hen taking
protective action . . . the lawyer is impliedly authorized under Rule 1.6(a) to
reveal information about the client, but only to the extent reasonably necessary to
protect the client's interests.")
How is the attorney to determine if Martha is not competent due to diminished
capacity? SCR 3.130(1.14) and a recent KBA ethics opinion give attorneys
guidance on dealing with clients who have diminished capacity, advising:
When a client's capacity to make adequately considered decisions
in connection with a representation is diminished, whether
because of minority, age, mental impairment or for some other
reason, the lawyer shall, as far as reasonably possible, maintain a
normal client-lawyer relationship with the client.
SCR 3.130(1.14)(a); see also, KBA E-440 (Nov. 18, 2016) (dealing with clients
with diminished capacity). This SCR further instructs an attorney evaluating the
diminution of a client's capacity to weigh whether and to what extent a client can
"articulate reasoning leading to a decision." SCR 3.130(1.14) at Comment (6).
The attorney must also evaluate the client's "variability of state of mind and ability
to appreciate consequences of a decision; the substantive fairness of a decision;
and the consistency of a decision . . ." Id. Thus, an attorney has ethical rules and
guidance in evaluating whether a client is capable of maintaining an appropriate
attorney-client relationship. See also, Kentucky Bar Association Formal Ethics
Opinion (KBA E-440) (issued Nov. 18, 2016) (defining diminished capacity and
its effect on assisting, representing, and withdrawing from representing clients).
In sum, the attorney must verify that Daniel and Martha are each independently
capable of maintaining an appropriate attorney-client relationship. In terms of
communication, this might require assistive technology for communicating with
Daniel, and repetition in communicating with Martha. If Martha is incapable of
maintaining the relationship, then her attorney can work with Sonny, in the role of
legal representative. In all cases, the attorney must be careful to assess Martha
and Daniel's competency. For this purpose, attorneys may make use of the
Capacity Worksheet for Lawyers (at p. 26 of the Assessment of Older Adults with
Diminished Capacity: A Handbook for Lawyers, by the ABA Commission on Law
and Aging and the American Psychological Association (2005)).
VI.

SCENARIO 4A
After Sonny has returned, he explains that both Martha and Daniel want to
disinherit Daughter, a family member that Sonny never mentioned previously.
You determine that Daniel is very angry with Daughter (due to her rudeness to
Martha) but that it seems that Martha is uncertain about disinheriting Daughter.
Must the attorney separate Martha and Daniel and speak with each alone?
Absolutely! In this instance, the lawyer has to determine whether there is or has
been an attempt at undue influence. Additionally, the attorney has to address a
possible conflict of interest: evaluate whether the joint estate plan is still
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appropriate for Martha and Daniel, and carefully consider whether their interests
might be in conflict.
The general rules governing conflicts of interest are located at SCR 3.130(1.7)
(Conflict of interest: current clients) which states generally that attorneys shall not
represent clients if "the representation involves a concurrent conflict of interest."
Id. at (a). Nevertheless, concurrent representation is permissible if:
(1) the lawyer reasonably believes that the lawyer will be able to
provide competent and diligent representation to each affected
client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by
one client against another client represented by the lawyer in the
same litigation or other proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in
writing. The consultation shall include an explanation of the
implications of the common representation and the advantages
and risks involved.
Id. at SCR 3.130(1.7)(b). The attorney needs to tease apart the issue, resolve the
conflict or potential conflict and get informed consent in writing from each party.
The Supreme Court Commentary on this matter is profound, and too lengthy to
address fully here, but worth reading. In the scenario above, the attorney should
evaluate carefully whether joint representation is still appropriate.
VII.

SCENARIO 4B
Same as above, but after separating Martha and Daniel, you learn that only
Daniel wants to disinherit Daughter; Martha does not. You learn from Martha that
Daughter is her child by a prior marriage, and that Daniel has never liked his
step-daughter.
Can the attorney share Martha's information with Daniel and vice versa? Should
the attorney? Assuming the attorney has resolved the conflict of interest matter
addressed above, another issue has now arisen: confidentiality. Even the
greenest attorneys understand that they cannot generally reveal client
confidences. SCR 3.130(1.6)(a). Kentucky ethics rules permit an attorney to
reveal necessary information to comply with a law, such as the mandatory elder
abuse reporting statute found at KRS 209.
SCR 3.130(1.6)(b)(4) sets forth ethical guidance on safeguarding confidentiality
of information of a client. It clarifies that an attorney "may reveal information
relating to the representation of a client to the extent the lawyer reasonably
believes necessary . . . to comply with other law or a court order." Id. This would
not appear to be such a reason in the scenario described above. See also, KBA
E-440 (Nov. 18, 2016) (dealign with clients with diminished capacity without
violating the duty of confidentiality under SCR 3.310(1.6).)
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Further Commentary to SCR 3.130 (1.6) at (2) advises that:
(2) A fundamental principle in the client-lawyer relationship is that,
in the absence of the client's informed consent, the lawyer must
not reveal information relating to the representation. See Rule
1.0(e) for the definition of informed consent. This contributes to
the trust that is the hallmark of the client-lawyer relationship. The
client is thereby encouraged to seek legal assistance and to
communicate fully and frankly with the lawyer even as to
embarrassing or legally damaging subject matter. The lawyer
needs this information to represent the client effectively and, if
necessary, to advise the client to refrain from wrongful conduct.
Almost without exception, clients come to lawyers in order to
determine their rights and what is, in the complex of laws and
regulations, deemed to be legal and correct.
Id. In scenario above, it would seem that Martha and Daniel's interests no longer
align and that the attorney would need to preserve the confidentiality of each
client, and perhaps terminate the joint representation.
What if Martha were actually in danger of losing her money, based on Sonny's
persuading her to gift him all her assets outright? In that instance, the attorney
would likely need additional guidance. When making discourse that would appear
to violate client's interests, or a duty owed to that client, the attorney might find
guidance in the extensive Supreme Court Commentary to SCR 3.130(1.7)
involving a disclosure adverse to client. For example, at note 10, commentary
advises on disclosing client information adverse to the client that is required
under another law. Paragraph (b)(6) permits the lawyer to make such
disclosures as are necessary to comply with the law, but only to "the extent
the lawyer reasonably believes the disclosure is necessary to accomplish one of
the purposes specified." Id. at note 12. Similarly, such an adverse disclosure
"should be no greater than the lawyer reasonably believes necessary to
accomplish the purpose." Id. at (12). Notably, while permitted, an attorney is
not required to make such a disclosure, and the "lawyer's decision not to disclose
as permitted by paragraph (b) does not violate this Rule." Id. at (13) (emphasis
added).
In brief: attorneys owe duties of loyalty, competence, communication,
confidentiality, and other duties to clients. In order to properly comply with these
ethical obligations, it is imperative that lawyers properly assess who the client is
or who clients are.
VIII.

QUERIES
What follows is a short list of questions to use in assessing who the client is or
might be:
A.

Who is present in the room?

B.

Who should be present?
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IX.

C.

Who else is required to provide or verify medical, financial or familial
information?

D.

How can you evaluate competency?

E.

Can the client/potential client respond to basic questions without help?
Or, does that person look consistently to a spouse, child, or other person
before responding?

F.

Who will pay legal fees?

G.

Who has legal authority?

RESPONSIBILITIES TO NON-CLIENTS
On a related note, attorneys in Kentucky have ethical obligations to persons
other than their clients. Interestingly, having determined who the client is, the
entire universe of non-clients is omnipresent. This large group comprises
stranger, unrelated third parties (who are not payers), spouses, children, friends
or others known to clients. Attorneys owe these individuals certain duties, as
well.
With respect to Sonny, for example, in his capacity as Attorney-in-Fact, he is
acting as a fiduciary for his parents. As to personal matters, though, he is a nonclient. There is Supreme Court guidance here, as well. SCR 3.130(4.3) (dealing
with unrepresented persons) states that:
In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer's role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give
legal advice to an unrepresented person. The lawyer may suggest
that the unrepresented person secure counsel.
At 2009 Commentary note (1), the Supreme Court opines:
An unrepresented person, particularly one not experienced in
dealing with legal matters, might assume that a lawyer is
disinterested in loyalties or is a disinterested authority on the law
even when the lawyer represents a client. In order to avoid a
misunderstanding, a lawyer will typically need to identify the
lawyer's client and, where necessary, explain that the client has
interests opposed to those of the unrepresented person. . . .
Unlike Rule 4.3 of the ABA Model Rules of Professional Conduct
(2003), this Rule provides that under no circumstances shall a
lawyer give legal advice to an unrepresented person.
Assume that Sonny wants some advice on the taxes to be paid if he sells his
home. This would appear to be unrelated (i.e., not in conflict) with Martha and
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Daniel's interests. However, should Sonny want advice on how quickly he can
sell Martha and Daniel's home and gift the money to himself, the attorney for
Martha and Daniel should clarify that any advice given on that topic will be solely
for the benefit of Martha and Daniel. It will only be given in the context of serving
the lawyer's clients – Martha and Daniel.
X.

PRACTICE TIPS:
While practicing law requires creative solutions, there are also checklists that
could make the practice more streamlined. The following is a checklist such as
might be used in an elder law practice.

XI.

1.

Identify verbally and in all engagement letters, exactly who the client is or
clients are. Have engagement letters signed by the client or clients and if
necessary by the legal representatives (attorney-in-fact, guardian, etc.)
under properly executed documents. Maintain copies of these documents
in your file.

2.

Clarify who is paying, and, if that person is someone other than the client,
state clearly that the payer has no right to dictate any terms or goals of
the legal engagement, and has no right to copies of any documents,
plans, or letters. Have the non-client payer sign this document.

3.

Clarify with the legal representative who the client is and whose interests
you represent even, or perhaps especially, when the legal
representative's and client's interests conflict. Repeat consistently
throughout the engagement as necessary.

4.

Obtain waivers from any clients for whom you are providing joint
representations. Include in the written waivers what steps you will take if a
conflict of interest arises.

5.

Obtain written client authorization to speak with non-clients including
family members, medical personnel, financial advisors, and any others
that will be necessary to provide appropriate representation.

6.

If a conflict or question arises as to whom you represent, review steps
one, two, three, four and five with the client and legal representative, as
appropriate.

7.

Supervise execution of all documents.

8.

When in doubt, kick them out. Non-clients should be removed from the
rooms in order to determine if the client has capacity, is not unduly
influenced, and the like.

CONCLUSION
Clients arrive in many states – competent and incompetent, single and married,
with and without children. Each arrives with his or her own story, own interests,
and own concerns. Attorneys, particularly elder law attorneys, benefit from
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understanding the family dynamics and history, and knowing which family
members can engage in planning, help with medical issues, or maintain financial
information. All these issues can help support a great legal strategy. First and
foremost, however, the attorney must identify the client. It would be so much
simpler if the REAL CLIENT would simply stand up, and the rest, the imposters,
would sit down.
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Introduction
The word "bespoke" is a British adjective describing something that is made to order. A
modern American equivalent might be "custom-tailored." Bespoke has come to
particularly connote something of high quality made to the demands of an exacting
customer. It is the antithesis of mass production, one-size-fits-all blandness.
An exacting customer who demands bespoke products has high expectations for the
finest materials and attention to detail. He wants something that is made for him and him
alone, tailored precisely to suit his needs. But if a customer is meticulous and
demanding of his haberdashery, how much more should he require of the attorney who
establishes the trusts that will someday pass his wealth down through generations yet to
come? Certainly the stakes are much higher!
As more attorneys appreciate the opportunity and protection that long term continuing
trusts can provide for a settlor’s beneficiaries, they often assist clients in establishing
trusts that last for multiple generations. Sophisticated document assembly systems allow
attorneys to create highly complex trusts and other estate planning strategies quickly,
efficiently, and consistently. This trend in the industry has had some interesting – and
often diametrically opposed – consequences.
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One of the outcomes of intuitive, complex drafting systems has been the
democratization of trust planning through online fee-for-document services. By
unleashing legal drafting solutions to the general public, technology companies have
driven a commoditization of certain functions historically reserved for licensed and
experienced attorneys. In fact, attorneys who see themselves primarily as scriveners
have struggled to keep pace as online will and trust providers undercut attorneys’ fees
and make it easy to get an "estate plan" or a trust "solution" while sitting in one’s
pajamas. The other side of the story behind document automation technology is that
many attorneys have upped their game. By allowing technology to manage the more
mundane aspects of trust design and documentation, savvy attorneys have reinvested
the time gained to increase their understanding of client desires, educate clients more
fully, and develop creative ways to preserve a client’s legacy for generations to come.
As attorneys have increased their knowledge and developed ways to add sophistication
to clients’ estate plans, long-term trusts – even trusts spanning generations under
modified or abandoned rules against perpetual trusts – have become common even for
clients with modest wealth. For clients who have estates large enough to worry about
federal or state transfer taxes, there are compelling financial reasons to keep property
held in trust in ways that escape estate and generation-skipping transfer taxes for as
long as possible. But for clients in any wealth strata, long-term trusts can maximize the
asset protection their descendants can enjoy, preserving even a modest inheritance for
many years. As attorneys have leveraged document drafting technology to increase
efficiency, they often use that gained time to custom tailor trust provisions to suit the
unique needs and desires of each client. And so the era of bespoke trust planning
began.
But trusts that last for many generations have a common weakness. They become very
difficult to adapt to changes in tax law or accommodate significant changes in the lives
and needs of the trust’s beneficiaries. Most states have a judicial or non-judicial form of
procedural modification to allow irrevocable trusts to be changed in some circumstances.
The scope of permissible change is limited and may not allow trustees or beneficiaries to
maximize the potential that a protective trust should provide. An increasing number of
states have enacted trust decanting statutes, allowing a trustee to establish a new trust
with more favorable terms, and then distribute assets from an outdated trust into the
new, more modern trust. State decanting laws vary widely, and even the most liberal
statutes may lack some of the flexibility to ensure that the trust can carry out the settlor’s
original intent in the face of substantially changed circumstances.
Intervention by trust protectors and advisors – the central focus of these materials – can
add great flexibility to irrevocable trusts to accommodate changed circumstances or new
opportunities that may not be available by other means. Originally found in offshore
asset protection trusts, trust advisors and protectors have aggressively washed ashore.
Creative attorneys increasingly seek to use these special power holders in ways that
other trust modification methods cannot accommodate. It’s worth noting that trust
advisors and protectors perform valuable functions well beyond their powers over trust
modification. As we will see, advisors and protectors serve as a sounding board for
fiduciaries and beneficiaries, help hold trustees accountable for their actions, manage
relationships among beneficiaries or between beneficiaries and trustees, guide
investment and distribution decisions… the list seems limited only by attorneys’
imaginations. But just as the opportunities for using trust advisors and protectors are
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varied, so are attorneys’ philosophies on what, precisely the trust protector or trust
advisor should be.
Central to the confusion is the extent to which a trust protector is a fiduciary. Some
scholars and attorneys go so far as to say that a protector is always a fiduciary,
regardless what the governing law or trust instrument says. Others say that the protector
is never a fiduciary, regardless of the type of power the protector holds. Some attorneys
use the term "trust advisor," thinking that it connotes that the role is merely "advisory"
and thus insulated from much scrutiny. Others eschew the term "trust protector,"
believing that the name infers that the protector is somehow bound to "protect" the trust.
These are uninformed assumptions. As we will see, aside from historical context there is
little significance in the name. The powers conferred and the duties imposed by law and
by the governing instrument have far greater significance.
And so we are faced with important questions. To what extent does terminology matter?
Is a trust "protector" different than a trust "advisor," or are we drawing a distinction
without a difference? And if the protector – or advisor – is a fiduciary, are all fiduciary
duties created equally? Is it possible to hold a power in a "fiduciary" capacity, but one
that is different than the type of fiduciary capacity that a trustee holds? As we will see,
the fiduciary question isn’t yes or no, black or white. The degree to which one is a
fiduciary occurs on a broad spectrum.
Beyond terminology and powers, what other factors must we consider when appointing
parties who hold special powers over trusts? What level of responsibility does a trust
protector assume? What are the consequences if the protector chooses to act? And
what if she fails or overtly refuses to act? How do we fill a vacancy if a trust protector is
needed but one is not named in the instrument? And how do we structure the other roles
inside the trust that must interface with the protector?
These are all important issues that need resolution. While the law is incomplete, it is not
silent. By examining the origins of trust advisors and protectors in international and
domestic law, we can see a framework emerge to begin to bring order to these issues.
We must proactively bring understanding, logic, and discipline to the use of trust
advisors and protectors. If we wait for a series of cases to turn on bad facts, we will likely
be unhappy and limited by the results. Creative and thoughtful attorneys and other trusts
& estates professionals must lead the way in defining and clarifying key elements of the
use of protectors and advisors, and this outline intends to help further that process.
Some of the essential questions that must be considered as the practice of using trust
protectors continues to develop include:


Is a trust protector the same thing as a trust advisor? If not, how are they
different? If so, why would we use one term instead of the other?



What powers should trust advisors and protectors hold? When do those powers
look like trustee powers? When do they look like powers a court might hold? Why
does it matter?



Does a trust advisor or trust protector owe a fiduciary duty? Is the answer to that
question fixed, or does it depend on other factors? And does "fiduciary duty"
mean one thing and one thing only, or might there be a spectrum of options?
51



If the advisor or protector does owe a duty, to whom is that duty owed? If not, are
there any ramifications if an action or failure to act causes harm?



Who should be a trust protector? Who shouldn’t be?



Who should have the power to remove and replace a trust advisor or protector?



How should a trust protector’s compensation be computed and paid?

While existing law may not fully illuminate all of these issues, it goes much farther than
most attorneys realize. Astute attorneys must understand the origins of the role of trust
advisors and protectors, look to domestic case law and statutes, develop consistency in
how the roles are treated, counsel clients thoroughly on the role and limits of these third
party power holders, and perhaps most importantly, draft with great clarity and discipline.
My greatest hope in preparing these materials is to provide a greater measure of clarity
and understanding, persuade the reader that a thoughtful, rational, and legally justifiable
framework indeed exists, and move the industry closer to the quality of drafting required
and administrative excellence to ensure that trust advisors and trust protectors are used
with greater consistency. If together we can achieve these goals, we will go a long way
to provide the power and flexibility clients need to ensure that the long-term trust
strategies they put in motion today will be able to carry out the settlor’s dreams for
generations to come, even in the face of significant unforeseen changes.
As your own questions and ideas emerge, or as you discover new materials that
challenge or expand on these materials, I would be interested in your thoughts. Please
feel free to contact me directly via email at MTM@BespokeProtector.com.
December 15, 2017

Matthew T. McClintock, JD, TEP
Founding Manager, Bespoke Protector Company, LLC
Founding Partner, Evergreen Legacy Planning, LLP
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I.

WHAT IS A TRUST PROTECTOR?
Refers to any third party granted discrete powers over trust, aside from the
settlor, a beneficiary, or the primary administrative trustee.
A.

B.

Traditional powers include:
1.

Powers to direct trust investments.

2.

Powers to vote closely-held stock owned by trust.

3.

Powers to direct sale or reinvestment of proceeds from trustowned property.

Expanded powers limited only by practitioner’s imagination, but…
1.

2.

Significant uncertainty remains regarding consequence of a held
or exercised power. What tax implications will arise by the
possession, exercise, or nonexercise of a power?
a.

For the trust?

b.

For the protector individually?

c.

Will a power give rise to individual tax liability for the
protector? How can we insulate the protector and design
powers in a way that prevents a power from constituting a
general power of appointment?1

d.

For the party who holds the power to remove & replace the
protector?2

Significant uncertainty about nature of third party’s role vis-à-vis
other trust parties.
a.

To what extent is the protector bound by a fiduciary duty?

b.

To the extent the protector has some fiduciary duty, to
whom is that duty owed?

1

I.R.C. §2041 provides that to the extent an individual holds a power that is exercisable in favor
of the power holder himself, in favor of his estate, in favor of his creditors, or in favor of the
creditors of his estate, the value of the property over which the power holder holds that power is
includable in the power holder’s gross estate for federal transfer tax purposes. To the extent a
party holds a general power, the property subject to that power is often also subject to the power
holder’s potential creditor claims.
2

As we will see in the discussion below, the uncertain nature of the trust protector’s role and the
determination of the protector as fiduciary, nonfiduciary, or a hybrid of sorts may have farreaching tax implications for the party who holds the power to remove and replace the protector.
Because of this uncertainty, I always recommend that the protector can only be removed and
replaced by a disinterested third party with no beneficial interest in the trust.
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II.

c.

How does the protector’s fiduciary duty differ from the duty
of a full-service trustee?

d.

What are the practical consequences of a protector’s
exercise or nonexercise of a power?

e.

To what degree should a trust protector be indemnified by
the trust?

f.

To what degree is a trustee or other third party released
from liability for acting in reliance of the trust protector’s
decision to exercise or refuse to exercise a power?

WHY USE A TRUST PROTECTOR?
A.

Facilitate modifications to irrevocable trusts.
1.

2.

More efficient, predictable,
modification/reformation.

comprehensive

than

judicial

a.

Does not require joinder of trustee, settlor, or beneficiaries.

b.

Does not require judicial oversight/approval.
i.

Avoids court docket, delays, expense.

ii.

Avoids problems
judiciary.

of

educating

inexperienced

More efficient/effective than trust decanting.
a.

b.

Decanting is statutory, common law, or enumerated trust
power held by trustee to exercise discretionary distribution
power over trust "…for the benefit of a beneficiary…" by:
i.

Creating new trust with more favorable trust terms
and then;

ii.

Appointing/distributing property from old/original
trust to new trust.

At the time of this writing, five states (Colorado,
Washington, New Mexico, Virginia, and North Carolina)
have enacted the Uniform Trust Decanting Act. The law
has been introduced (but not passed) in Illinois and
Nevada.3

3

Track NCCUSL UTDA information at http://www.uniformlaws.org/Act.aspx?title=Trust%20
Decanting.
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B.

c.

In total, twenty-four states have enacted decanting
statutes.4

d.

Massachusetts5 and a few other states have common law
decanting by case law (non-statutory).

e.

Decanting requires trustee who understands nature of
decanting power and is willing to exercise the power.
i.

Decanting powers provide greater flexibility than
judicial modification and avoid court costs, delays,
and unpredictability.

ii.

Decanting cannot add beneficiaries not otherwise
contemplated in original trust design.

iii.

Watch for notice requirements to beneficiaries
under various decanting laws. If beneficiary signs
"consent" to decanting, beware possible transfer
tax consequences. (e.g., release of beneficial
interest triggering a completed gift?)

iv.

Trustee may be overly conservative or unwilling to
effectively exercise power.

Take advantage of new/evolving laws.
1.

Changes in federal tax law.

2.

Changes in state tax, asset protection, or other laws in jurisdiction
of original trust situs.

3.

Changes (or emerging) opportunities in other jurisdictions that
provide greater trust administration, including:
a.

Lower/no income tax.
i.

Look for states that are either entirely income taxfree, or that at least do not tax nonresident trust
beneficiaries.

ii.

States that do not impose tax on capital gains for
sales of appreciated assets held in irrevocable
trust.

4

http://www.actec.org/assets/1/6/Culler-Decanting-Statutes-Passed-or-Proposed.pdf.

5

See Morse v. Kraft, 466 Mass. 92, 992 N.E.2d 1021 (2013).
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b.

Increased privacy or decreased notice requirements.
May be particularly useful for spendthrift beneficiaries or
beneficiaries with poor decision making skills, immature
beneficiaries, or beneficiaries with additions, etc.

c.
C.

Stronger spendthrift trust protections for beneficiaries.

Increase administrative efficiencies.
Removing administration issues from clogged/non-specialized judiciary.
1.

Resolving disputes among beneficiaries, among multiple trustees
(especially lay trustees, like children of the settlor), or between
beneficiaries and trustees.

2.

Correcting scrivener errors in trust instrument.

3.

Amending trust to continue to satisfy changed regulations
concerning benefits for disabled beneficiary.

4.

Provide backstop/professional sounding board/advisory resource
for lay trustee.

D.

Ensure settlor’s wishes/original intent is actually carried out as
circumstances change over time.

E.

Provide objective oversight for an interested trustee (e.g., one of settlor’s
children or other beneficiaries in the trust).
1.

Keeping guard for potential elder financial abuse.

2.

Insulating trustee from false claims of abuse of discretion or
breach of duty.

3.

Reviewing investments for return suitable for trust beneficiaries.

4.

Protecting child-trustee
beneficiary’s trust share.

from

creditor

attachment

against

For example, consider giving child or other interest trustee limited
authority, such as the power to direct trust investments, while
giving a third party all powers over discretionary distributions.
Consider also that beneficiary may hold powers over distributions
subject to an ascertainable standard (e.g., "HEMS") with a
potential cap to limit exposure above the cap, and give a third
party, disinterested and independent distribution trustee a nonascertainable, fully discretionary authority over trust distributions,
including ability for independent trustee to exceed the cap.
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This two-pronged trustee approach should limit the beneficiary’s
potential creditor exposure:

III.

a.

First, limiting any creditor claim to a showing that the claim
is tied to debtor-trustee’s authority over distributions under
the ascertainable standard;

b.

Further limiting access to the cap above which the debtortrustee may not make any distributions, regardless of the
ascertainable standard; and

c.

Further still by allowing debtor-trustee to resign (or better
yet, be involuntarily removed) in favor of independent
trustee with fully discretionary authority over distributions
(not limited to ascertainable standard).

UNDERSTANDING SETTLOR’S INTENT
To the extent the role of the trust protector is to carry out the original intent of the
settlor, it’s imperative to articulate what the settlor’s original intent actually is. The
farther removed the trust protector is – in relationship or in time – the more
important this issue becomes.
Consider including various purpose statements:
A.

Why did settlor choose to hold property in trust rather than distribute it
outright among beneficiaries?6
1.

Insulate assets from future potential creditors?

2.

Preserve value of capital contributed to trust?

3.

Preserve a piece of "legacy" property (family business, cabin,
etc.)?

4.

Help descendants mature into an inheritance?

5.

Provide for beneficiaries who are disabled, or who may become
disabled in the future?

6.

Minimize taxes? (And are all taxes of equal concern?)

6

There is extensive debate among practitioners about the legal effect of including purpose
statements in trust instruments. Generally, the debate centers around whether to include intent
statements within the body of the trust instrument, or as a separate "letter of wishes" outside of,
but accompanying, the trust instrument. In my experience, the more information the parties have
in administering a trust or carrying out the settlor’s intent, the more likely those parties will do their
jobs well. Be careful to be clear in stating whether the instructions in the statement of intent
should be considered binding on the trustee and/or trust protector, or whether the language is
instructive and precatory in nature, without binding effect. It is also imperative to understand the
application of governing state law and its impact on statements of intent.
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IV.

B.

Why did settlor contemplate appointment of a trust protector? What role is
the protector designed to serve?

C.

What is the purpose behind various powers given to the trust protector?
To the extent the settlor has tailored the protector’s powers and role,
include a statement explaining that the deviation from default provisions
of applicable law was intentional.

DOCUMENTING THE TRUST PROTECTOR’S ROLE
Although the law concerning trust protectors is developing, there is significant
inconsistency among the states concerning the role of the trust protector, the
powers a protector holds under state law, the fiduciary or non-fiduciary nature of
the protector’s role, how a trust protector is compensated, how a trustee or
beneficiary interacts with the trust protector, and many other essential issues. To
the extent state law lacks clarity, it becomes imperative that the drafting attorney
fill in the gaps.
A.

Start with preamble to the provisions in the trust concerning the trust
protector, indicating why the settlor included provisions for a trust
protector.7

B.

Be clear in enumerating trust protector’s powers.
1.

First, understand what state law allows in your chosen jurisdiction.
See discussion, supra.
Includes understanding whether powers are always granted in a
fiduciary capacity, or if some powers can or should be held in a
non-fiduciary capacity.

V.

2.

Provide specificity concerning any power given, the capacity with
which the trust protector holds the power, the object of any duty
owed in the exercise or non-exercise of the power, and
consequences of the protector’s exercise or non-exercise of the
power.

3.

To the extent the drafting deviates from default provisions of
applicable state law, include language expressing intent to
deviate.

WHAT THE LAW SAYS ABOUT TRUST PROTECTORS
A.

Early U.S. Cases
1.

7

Many cases recognize role of third parties with defined powers.

See sample statements of intent in Supplemental Materials, supra.
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Most powers center around investments, often referring to power
holder as "trust advisor" who operates as a "quasi-trustee." In
each case, these power holders are held to a trustee-like fiduciary
duty & standard of care.
2.

Lewis v. Hanson, 128 A.2d 819 (Del. 1957).8
a.

3.

4.

Certain powers held by the trustee were exercisable only
with joinder of third party trust advisor:
i.

Sale of trust assets.

ii.

Reinvestment of proceeds from sales of trust
assets.

iii.

Participation in merger or reorganization
corporations held as trust property.

of

b.

Requirement of joinder is comparable to appointing cotrustees over those functions.

c.

Relied on Gathright’s Trustee v. Gaut, 276 Ky. 562, 124
S.W. 2d 782 (Ky. App. 1939); Restatement of Trusts §185,
Cmt., C; and 2 Scott on Trusts, §185 to find that powers
held by advisor were fiduciary, trustee-like powers.

Harrison v. Bishop Trust Co., 43 Haw. 277 (Hawaii 1959).
a.

Appointed investment advisor to vote closely held stock
held by trust.

b.

Third party advisor was given trustee’s proxy to vote the
stock.

c.

Trust provision upheld as valid and not contrary to public
policy to give that power to someone other than custodial
trustee.

Crocker-Citizens National Bank v. Younger, 4 Cal.3d 202 (Cal.
1971).
a.

Trust provided for committee of advisors comprised of one
beneficiary, a disinterested family friend, and the corporate

8

Lewis v. Hanson stands for another proposition that is essential for trust attorneys to
understand: namely, the power of the settlor to select the governing law to apply to her trust. In
that case, a Florida settlor established a Delaware trust (with Wilmington Trust as trustee), and
provided that DE law would apply to trust administration. In upholding that provision the U.S.
Supreme Court held that the most important facts to apply to the construction of the trust are 1)
the intention of the creator of the trust; 2) the domicile of the trustee; and 3) the place in which the
trust is administered.
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trustee to specify which charities were entitled to receive
excess distributions from trust.

5.

b.

Committee could also trigger "distress clause" that would
increase non-charitable distributions to individual (adult
child) beneficiaries under trust.

c.

Non-charitable individual trust beneficiaries tried to pack
the committee to trigger the distress clause; corporate
(bank) trustee objected.

d.

Court held that trust advisors holding powers of direction
are considered to be fiduciaries. As such, individual
beneficiaries who tried to pack the committee were in
breach and their self-appointment was invalid.

Rob’t T. McLean Irrevocable Trust u/a/d/ March 31, 1999 ex rel.
McClean v. Ponder, 2013 WL 5761058 (Mo. App. Oct. 24, 2013).
a.

B.

Trust protector held three specific powers.
i.

Power to remove a trustee.

iii.

Power to appoint successor trustee.

iv.

Power to resign as trust protector.

b.

Fiduciary nature of trust protector’s role not in issue; trust
instrument specified that protector held powers in fiduciary
capacity.

c.

Trust patently stated that protector had no duty to
supervise trustee.

d.

Trustee dissipated trust assets very rapidly; beneficiary’s
mother (successor trustee) sued prior trustee and trust
protector citing spending pattern as breach.

e.

Court found that plaintiff failed to establish damages due to
the protector’s delay in removing & replacing prior trustee.

Offshore trust statutes concerning trust protectors.
1.

The following are offered merely as a survey to highlight
inconsistencies among various popular offshore trust jurisdictions.
As we will see in our review of U.S. statutes, there is no broad
consensus regarding the role of trust protectors outside of the
Uniform Trust Code §808.

60

2.

Belize Trusts Act (Ch. 202, Rev. 2000) §16(5).
a.

Text: "Subject to the terms of the trust in the exercise of his
office a protector shall owe a fiduciary duty to the
beneficiaries of the trust or to the purpose for which the
trust is created."

b.

Trust protector is fiduciary by default.

c.

Trust terms may override statutory default.

d.

If trust does not override default and trust protector thus
owes a fiduciary duty, the issue becomes who or what is
the object of the protector’s duty:

e.

3.

4.

i.

The beneficiaries of the trust, or

ii.

The purposes for which the trust is created.

We see part of the Belize model in UTC §808 (discussed
supra) and in the non-UTC directed trust states of several
states.

British Virgin Islands Trustee Ordinance, 1961 (amd. 1993).
a.

Text: "A person exercising any of the powers set forth in
paragraphs (a) to (d) and (g) of subsection (2) shall not by
virtue only of the exercise of the power be deemed to be a
trustee; and unless otherwise provided in the instrument
creating the trust, is not liable to the beneficiaries for the
bona fide exercise of the power.

b.

Inverse of Belize statute:
1.

Trust protector is not a fiduciary by default.

2.

Trust terms may override statutory default.

3.

Unless trust overrides statutory default, the trust
protector is not liable to the beneficiaries provided
that any exercise of the power is a bona fide
exercise of the power (presumably requiring some
measure of good faith on the trust protector’s part).

Cook Islands International Trusts Act 1984 (amd. 1999) Part IV,
§20(4).
a.

Text: "Subject to the trust instrument: a protector of a trust
shall not be liable or accountable as a trustee or other
person having a fiduciary duty to any person in relation to
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any act or omission in performing the function of a
protector under the trust instrument."
b.

C.

D.

Similar to BVI:
i.

Trust protector has no liability (as fiduciary or
presumably, otherwise) by default provisions of the
law.

ii.

Trust instrument may override statutory default.

Non-UTC Directed Trust Statutes
1.

Currently thirteen states9 have enacted directed trust statutes that
create opportunities for trust protectors and other directed third
parties (non-custodial trustees). Full copies of salient statutory
provisions are reproduced in Supplemental Materials section,
supra.

2.

Two of these states (Utah and Michigan) otherwise enacted broad
sections of the Uniform Trust Code but did not enact §808.
a.

Utah has no clear trust protector statute; the potential for a
trust protector is contemplated in vague provisions of
Utah’s domestic self-settled spendthrift trust act.

b.

Michigan has a fairly comprehensive trust protector statute
independent of UTC §808.

Statutes derived from the Uniform Trust Code.
1.

Provisions for trust protectors (and trust "advisors," a distinction
highlighted in the comments to the UTC) arise under §808 of the
Uniform Trust Code.10

2.

Twenty-eight states11 have enacted salient parts of UTC §808,
creating opportunities under state law to create multiple classes of

9

Alaska, Delaware, Georgia, Idaho, Illinois, Indiana, Michigan, Nevada, Rhode Island, South
Dakota, Texas, Utah, and Washington all have directed trust statutes that contemplate the role of
third parties with discrete, non-custodial trustee powers. Please see the Supplemental Materials
at the end of this outline for complete text of salient portions of these statutes.
10

Full text of the Uniform Trust Code, including comments, is available from the National
Conference of Commissioners on Uniform State Laws (NCCUSL) via their website.
http://www.uniformlaws.org/shared/docs/trust_code/utc_final_rev2010.pdf
11

Alabama, Arizona, Arkansas, District of Columbia, Florida, Kansas, Kentucky, Maine,
Maryland, Massachusetts, Mississippi, Missouri, Montana, Nebraska, New Hampshire, New
Mexico, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Tennessee,
Vermont, Virginia, West Virginia, Wisconsin, Wyoming. Each state’s UTC-derived directed
powers statute is listed in the Supplemental Materials section at the end of this outline. To track
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power holders in trust instruments. This part of the "Uniform" Trust
Code has stayed fairly uniform, with only a few states making
changes to the default provisions of the model act.

3.

a.

Florida and Oregon changed language stating that the
protector "presumed" to be a fiduciary and added that he is
"rebuttably presumed" to be a fiduciary.

b.

Wyoming significantly expanded the UTC language. See
Supplemental Materials section for full citation.

Text of UTC §808 POWER TO DIRECT.
(b) If the terms of a trust confer upon a person
other than the settlor of a revocable trust power to
direct certain actions of the trustee, the trustee shall
act in accordance with an exercise of the power
unless the attempted exercise is manifestly
contrary to the terms of the trust or the trustee
knows the attempted exercise would constitute a
serious breach of a fiduciary duty that the person
holding the power owes to the beneficiaries of the
trust.
***
(d) A person other than a beneficiary who holds a
power to direct is presumed to be a fiduciary and is
required to act in good faith with regard to the
purposes of the trust and the interests of the
beneficiaries. The holder of a power to direct is
liable for any loss that results from breach of a
fiduciary duty.
Note that there is no specific reference to trust protectors or trust
advisors under the plain language of §808. We must look to the
second paragraph under the comments under §808 to find the
reference.
a.

Comments text:
…Subsections (b)-(d) ratify the use of trust
protectors and advisers. Subsections (b)
and (d) are based in part on Restatement
(Second) of Trusts §185 (1959). Subsection
(c) is similar to Restatement (Third) of
Trusts §64(2) (Tentative Draft No. 3,

progress of the UTC enactment, please visit http://www.uniformlaws.org/Act.aspx?title=
Trust%20Code.

63

approved 2001). "Advisers" have long been
used for certain trustee functions, such as
the power to direct investments or manage
a closely-held business. "Trust protector," a
term largely associated with offshore trust
practice, is more recent and usually
connotes the grant of greater powers,
sometimes including the power to amend or
terminate the trust. Subsection (c) ratifies
the recent trend to grant third persons such
broader powers.
b.

4.

Note distinction between the traditional role of a trust
advisor, who may hold "certain trustee functions," and a
trust protector, who has "greater powers."
i.

Under domestic U.S. case law, all advisors held
quasi-trustee powers and were
uniformly
considered to be fiduciaries.

ii.

By contrast, the protector’s "greater powers" may
include the power to modify the trust or to terminate
it. These are generally powers not given to a
trustee; they are powers often retained by a settlor
or exercisable by a court.

Impact of UTC §105 DEFAULT AND MANDATORY RULES.
a.

In order to understand the full impact of §808 (or any other
section of the UTC) we have to understand that section’s
role in the broader context of the law. To do this, we must
look to UTC §105 DEFAULT AND MANDATORY RULES
to determine how the settlor may opt out of various
sections of the UTC.

b.

UTC §105 provides that,
(a) "Except as otherwise provided in the
terms of the trust, this [Code] governs the
duties and powers of a trustee, relations
among trustees, and the rights and interests
of a beneficiary.
(b) The terms of a trust prevail over any
provision of this [Code] except…

c.

§105 continues by listing a series of mandatory provisions
of the UTC that cannot be waived or modified by the
settlor. Importantly, none of those mandatory provisions
apply to §808.
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d.

The comments under §105 make it clear:
Subsection (a) [of §105] emphasizes that
the Uniform Trust Code is primarily a default
statute. While this Code provides numerous
procedural rules on which a settlor may
wish to rely, the settlor is generally free to
override these rules and to prescribe the
conditions under which the trust is to be
administered. With only limited exceptions,
the duties and powers of a trustee, relations
among trustees, and the rights and interests
of a beneficiary are as specified in the terms
of the trust.

5.

VI.

Summary of impact of Uniform Trust Code.
a.

UTC §808 contemplates the role of trust protectors and
trust advisors.

b.

The comments under §808 highlight that the UTC
contemplates protectors and advisors as different in origin,
in scope of service, and in the nature of the parties’
powers.

c.

§105 provides that §808 is a default rule and not a
mandatory rule under the UTC.

d.

Settlors in UTC jurisdictions may thus:
i.

Designate trust protectors and/or trust advisors.

ii.

Grant discrete powers to protectors and advisors.

iii.

Override
the
presumption
(or
"rebuttable
presumption") that the protector or advisor is a
fiduciary.

iv.

Clarify the nature of the role between the advisor
and protector, between those third parties and
trustees, and between those third parties and
beneficiaries.

TAILORING THE PROTECTOR’S ROLE
Because under non-UTC directed trust statutes (except for Washington) and the
UTC-derived statutes the settlor may carefully tailor the role of the trust protector,
how should she go about doing that?
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A.

Understanding the nature of fiduciary duties.
Attorneys and scholars often hang up on the question of whether a trust
protector or trust advisor is or is not a fiduciary. Some argue that the
protector is always a fiduciary regardless of what the trust says, what the
law says, and what powers the protector holds. Others argue that the
trust protector’s role can be structured in such a way as to impose no duty
at all on the protector. But to paint with a broad brush fails to recognize
the nuance of fiduciary powers and fails to consider the essential
differences among various powers. It’s essential to realize that the
question of whether a trust protector is or is not a "fiduciary" is not a
binary question with a clear yes or no answer.

B.

What does it mean to be a fiduciary?
"[T]o say that a man is a fiduciary only begins analysis; it gives direction
to further inquiry. To whom is he a fiduciary? What obligations does he
owe as a fiduciary? In what respect has he failed to discharge these
obligations? And what are the consequences of his deviation from
duty?"12
Going back to the 1940s, the U.S. Supreme Court explained how
fiduciaries don’t fit neatly into an "all or nothing" box. The first issue to
resolve is whether someone who occupies a position in a trust has a
fiduciary duty. If the answer is yes, we must then examine the other
issues:
1.

To whom is a duty owed?
Recall that Belize, Michigan, Illinois, and others identify a duty to
the beneficiaries or to the purposes for which the trust was
created. The use of "or" instead of "and" makes it clear that these
are not the same thing. In other words, in defining the role of the
trust protector some powers may be held for the benefit of one or
more beneficiary, and others may be held to carry out the settlor’s
broader intent.

2.

What obligations does the fiduciary owe?
Drafting must address whether the power is held as an affirmative
power – that is, a power to initiate some action – or as a negative
power – the power to veto or prohibit an action.

12

Justice Felix Frankfurter writing the opinion of the Court in SEC v. Chenery Corp., 318 U.S. 80,
85-86 (1943).
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3.

How has the fiduciary failed to discharge her obligations?
Here we must address the standard of care we expect the
protector to use in deciding whether or not to exercise a power
conferred under the trust.

4.

What are the consequences of the protector’s deviation from her
duty?
This final point gets to the degree of indemnification and
exculpation we should give the protector. Surely many (most?)
parties who are not beneficiaries but who are given powers over
trusts will be reticent to accept – let alone exercise – a power if
there is not some form of protection in place. Below we will
discuss options for degrees of protection in determining what’s
appropriate in most cases.

C.

D.

13

What does it mean to be in a "position of trust?"
1.

"When one party holds a position of trust for another, at a
minimum that party has a duty to act in the best interest of the
person who has placed their trust in the party."13

2.

It would be hard to believe that the settlor would select an
unrelated third party, grant her powers over trust property in a way
that could alter the tax, asset protection, or beneficial qualities of a
trust, and allow that party to hold the powers capriciously. This
argument put forth by noted author and expert Alexander Bove in
his treatise on trust protectors14 resonates, but as we saw above in
the analysis proffered by Justice Frankfurter, we have to look
closely at the relationship to know how to measure the party’s
duty.

3.

If we can agree that the protector is indeed in some position of
trust, we must conclude that at least some duty is owed to
someone in the exercise or non-exercise of the powers conferred
to the protector.

Rather than decide whether the protector IS or IS NOT a fiduciary, we are
better off deciding:
1.

Why does the settlor want a trust protector?

2.

Why does the trust protector hold certain powers?

Robert A. Kutcher, Business Torts Litigation, ABA Publishing, 2005; ISBN 1-59031-484-0

14

See Bove, Alexander A., Jr., Trust Protectors – A Practice Manual with Forms, Juris Publishing
2014.
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3.

4.
VII.

Who or what is the "object" of the power? (In other words, to
whom is any duty owed?)
a.

Is the power held for the benefit of the beneficiaries?

b.

Is the power held for the benefit of "the purposes of the
trust?"

To arrive at these answers, we must consider an operational
framework for third party powers

A FRAMEWORK FOR THIRD PARTY POWERS
As we have seen, international directed trust statutes, domestic U.S. directed
trust statutes, and the Uniform Trust Code (through the comments attending
§808) all distinguish between "trustee-like" powers (referred to in some cases as
"quasi-trustee" powers) and "broader trust powers." The comments under UTC
§808 also generalize trust "advisors" as holding trustee-like powers and trust
"protectors" as those holders of broader trust powers.
The importance is not to draw a distinction based on the name we use for the
directed party; rather, we must apply the distinction to the powers themselves
regardless of the term we use for the power holder. While I honor the history of
U.S. cases that use the term "advisor" for trustee-like powers, I have chosen to
generically apply the term trust "protector" for all parties holding discrete, noncustodial powers over a trust. In my own practice, I designate one power holder (I
use the term "trust protector" in my practice) and apply the distinction to the
powers granted in the trust instrument.
A.

Trustee-like ("quasi-trustee") powers.
1.

2.

Characteristics:
a.

Powers requiring a trustee-like standard of care.

b.

Powers that generally affect ordinary administration of the
trust.

c.

Powers that, absent a trust protector, would likely
otherwise be held by the trustee.

Examples of quasi-trustee powers:
a.

Powers affecting trustee’s exercise over distribution
authority (approving or vetoing distributions).

b.

Powers affecting sale, retention, reinvestment of trust
assets.
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3.
B.

Managing trust-owned business (especially where special
skills or licensure is required).

d.

Voting closely-held stock owned by trust.

Powers often conferred "for the benefit of one or more
beneficiaries."

Non-trustee-like ("quasi-judicial") powers.
1.

2.

3.
C.

c.

Characteristics:
a.

Court-type powers that cannot be held by settlor or
beneficiary without adverse tax, asset protection, or other
consequences.

b.

Powers affecting the trustee’s appointment.

c.

Powers otherwise unlike other powers a trustee might hold;
powers typically reserved to a court.

Examples of quasi-judicial powers:
a.

Add, delete, or modify beneficiary rights.

b.

Expand/contract
authority.

c.

Settle disputes among parties.

d.

Amending trust provisions.

e.

Modifying, adding, or revoking powers of appointment.

f.

Block attempted exercise of a withdrawal right/revise
manner of withdrawal or distribution.

g.

Remove/replace trustee, or change order of trustee
succession.

h.

Construe trust terms.

i.

Terminate a trust.

j.

Change trust situs and/or governing law.

trustee’s

discretionary

distribution

Powers conferred "for the purposes of the trust."

Different classifications of powers require different levels and objects of
the powers, associated duties, and potentially the standard of care for
each class of power. Because the law allows settlors to finely tailor their
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trust instruments, we now turn to a proposed methodology for document
drafting.
VIII.

DRAFTING TRUST PROTECTOR PROVISIONS
Because in most situations, the settlor can define the trust protector’s role,
delineate her powers, and establish the nature of the relationship between the
trust protector and other parties in the trust, it’s imperative that the trust
instrument be carefully and clearly drafted in a way that reflects the settlor’s
intent and doesn’t rely on the vast vacancies within state law. Moreover, it’s
always highly possible that a trust drafted in one jurisdiction may well find itself
administered in another jurisdiction as needs change or as trustees relocate (or
get replaced). With that in mind, we should not rely on default provisions of the
law; rather, we should carefully tailor the trust instrument in a way that reflects
the settlor’s intent and sets the trust up for long-term success.
A.

The "default" capacity of the trust protector.
1.

Because we will tailor the powers conferred on the protector, we
will also tailor the capacity with which each power is held. With
that in mind we should include an overarching statement about the
trust protector’s role to set the stage for trust administration.

2.

Example (non-UTC language):
Default Capacity of Trust Protector
At the time of this restatement, Colorado has not
adopted the Uniform Trust Code and does not
provide specific statutory authority defining the role
and duties of Trust Protectors. Default provisions of
the laws of many jurisdictions consider Trust
Protectors to be fiduciaries. However, provisions
concerning the capacity of Trust Protectors are
generally not mandatory provisions of applicable
law. I have therefore intentionally determined the
capacity with which any Trust Protector will hold
various powers under this instrument and I have
determined that certain powers will be held in a
fiduciary capacity and others will be held in a nonfiduciary capacity. To the extent I have conferred a
power to a Trust Protector in a fiduciary capacity, I
have specified that any fiduciary duty is owed only
to the purposes and objectives of my estate plan
and is not conferred for the benefit of any
beneficiary. A Trust Protector cannot modify any
provision concerning the fiduciary or non-fiduciary
capacity with which any power is held.
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3.

Example (UTC language):
Default Capacity of Trust Protector
According to WY Stat. §4-10-711, default
provisions of Wyoming law consider Trust
Protectors to be fiduciaries. However, provisions
concerning the capacity of Trust Protectors are not
mandatory provisions of Wyoming law pursuant to
WY Stat. §4-10-105. I have therefore intentionally
determined the capacity with which any Trust
Protector will hold various powers under this
instrument and I have determined that certain
powers will be held in a fiduciary capacity and
others will be held in a non-fiduciary capacity. To
the extent I have conferred a power to a Trust
Protector in a fiduciary capacity, I have specified
that any fiduciary duty is owed only to the purposes
and objectives of my estate plan and is not
conferred for the benefit of any beneficiary. A Trust
Protector cannot modify any provision concerning
the fiduciary or non-fiduciary capacity with which
any power is held.

B.

Common powers conferred to trust protectors.
The following are examples of powers I commonly give in trusts I design
for clients. These are offered merely as examples and not as specific
recommendations for any client’s plan.
1.

(Fiduciary) Power to amend trust instrument; specifically,
a.

To clarify ambiguities.

b.

To correct scrivener’s errors.

2.

(Non-fiduciary) Power to add or remove beneficiary, or to change
distribution rights.

3.

(Fiduciary) Power to change trust situs and governing law.
This power is particularly important for trusts formed under the
laws of a state with questionable spendthrift trust protection (e.g.,
Florida, California, Massachusetts). This power makes it easy to
relocate the trust to a more protective (and lower tax) jurisdiction
like Wyoming, Nevada, or another jurisdiction with favorable trust
laws.

4.

(Fiduciary) Power to settle disputes among trust parties.

5.

(Fiduciary) Power to add or remove a trustee.
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6.

(Fiduciary) Power to appoint successor trustee.

7.

(Fiduciary) Power to veto trust distributions.

8.

(Fiduciary) Power (standing) to submit trust for mediation,
arbitration, or judicial review.

9.

(Non-fiduciary) Power to terminate a trust.
Useful if trust becomes too cumbersome to administer; has
reached point of diminishing returns.

10.

C.

(Fiduciary) Power to direct trustee’s trust decanting.
a.

Trustee must decant in a manner directed by trust
protector.

b.

Useful for reluctant/unresponsive trustees (may also
couple with trustee removal).

Clarifying the nature of the fiduciary role.
I generally believe that all powers are conferred to protectors with some
fiduciary duty attached. The lone exception (sometimes) is the power to
add or delete a beneficiary. After all, it’s hard to imagine how that power
could be exercised in a fiduciary capacity, however limited it may be. In
each instance that a fiduciary power is conferred, I add limiting language,
as follows:
Example: amendment power
Power to Amend Trust
[After tailoring language specifying the degree to which the
trust protector may amend the trust instrument, I end the
subsection with the following:]
***
The Trust Protector authorized to act with respect to this
Subsection holds the powers and authorities in a fiduciary
capacity only to the purposes and objectives of my estate
plan. The Trust Protector owes no individual fiduciary duty
to any beneficiary in the exercise or non-exercise of this
power.

IX.

ADMINISTRATIVE PROVISIONS CONCERNING TRUST PROTECTORS
In addition to specifying the general purpose of the trust protector, delineating
specific powers, and clarifying the duties that attach to those powers (and the
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objects of those duties), it’s important to address other administrative issues that
will inevitably arise concerning the trust protector’s role.
A.

Start with independent, nonadverse party15
Because of uncertainty of protector’s role under state law and federal tax
law, and the potential breadth of the protector’s powers, ensuring that any
trust protector be a non-adverse individual or corporate entity who is not
"related or subordinate" (as those terms are defined by, inter alia, IRC
§672(c)) to the settlor or any beneficiary creates a fairly sound "safe
harbor" to prevent the protector’s powers from being imputed back to the
settlor or beneficiary. This is important to prevent inclusion of the value of
the property subject to the protector’s powers from being included in that
settlor’s or beneficiary’s gross estate for estate tax purposes and under
prevailing law of some states, being subject to creditor claims of the
settlor or beneficiary.16

B.

Create mechanism to appoint, remove & replace the protector.
I do not name a trust protector in a revocable trust. Further, I generally do
not name a trust protector in an irrevocable trust at the outset. After all,
the trust protector generally isn’t needed in a new trust. Rather, I create
mechanisms that allow a trust protector to be appointed when the need
arises.
1.

Option 1: Independent Trust Protector Appointer (also holds
power to remove & replace).
A shareholder17 in the law firm of Evergreen Legacy
Planning, LLP, or its successor in interest may
appoint a corporate fiduciary or individual as Trust

15

In its typically helpful style, the Treasury Regulations define a non-adverse party as a party who
is "not adverse." As helpful as this is, we must also understand what an "adverse" party is. An
adverse party is defined as, "…any person having a substantial beneficial interest in a trust which
would be adversely affected by the exercise or nonexercise of a power which he possesses
respecting the trust." (Regs. §1.672(a)-1.)
16

A party who is related or subordinate is defined as "Any nonadverse party who is: (1) the
grantor’s spouse if living with the grantor; (2) any one of the following: The grantor’s father,
mother, issue, brother or sister; an employee of the grantor; a corporation or any employee of a
corporation in which the stock holdings of the grantor and the trust are significant from the
viewpoint of voting control; a subordinate employee of a corporation in which the grantor is an
executive. (IRC §672(c)). Note that the test is both relational to the settlor or beneficiary and also
as to the trust. The party must both be non-adverse – that is, have no significant financial interest
in the trust and also be within the range of familial or business relationships contemplated by
§672 in order for the party to be "related or subordinate."
17

Rather than name a specific attorney (who may be retired, incapacitated, or dead at the time
the appointment becomes relevant, I provide that the appointment may be performed by any
shareholder in the named firm (not simply an associate or staff) or the firm’s successor in interest,
if the firm has changed hands and been renamed.
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Protector at any time. During any period in which
this trust requires a Trust Protector to act and no
Trust Protector is then serving, if a shareholder in
the law firm of Evergreen Legacy Planning, LLP, or
its successor in interest is unable, unwilling, or
otherwise fails to make the appointment after thirty
days, any Trustee or beneficiary may petition a
court of competent jurisdiction to appoint a Trust
Protector. The court acting to appoint a Trust
Protector will acquire jurisdiction or authority over
the trust only to the extent necessary to make the
appointment and may not subject the trust to the
continuing jurisdiction of the court.
A minor or incapacitated beneficiary’s parent or
Legal Representative may act on his or her behalf.
2.

Option 2: Trust Protector Appointer Committee (majority must not
be related/subordinate to settlor or any beneficiary).
I appoint the following to serve as a committee to
act by majority vote to appoint, remove, or replace
any Trust Protector serving under this instrument
with or without cause:
***Individual 1***
***Individual 2***
***Individual 3***
At all times the trust protector committee must be
comprised of an odd number of individuals, a
majority of whom are not related or subordinate as
defined in Section 672(c) of the Internal Revenue
Code to a Settlor, to any beneficiary, or to any
transferor. If any member of this committee is
unable or unwilling to serve, then the remaining
committee members will select an individual who is
not related or subordinate as defined in Section
672(c) of the Internal Revenue Code to a Settlor, to
any beneficiary, or to any transferor to replace that
member.
If none of the named individuals are able and
willing to serve, then the committee will be
dissolved and a shareholder in the law firm of
Evergreen Legacy Planning, LLP or its successor in
interest may appoint a Trust Protector.
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3.

Option 3: (Least favorite) Allow court to appoint, remove, &
replace protector.
Any Trustee or beneficiary may petition a court of
competent jurisdiction to appoint a Trust Protector.
The court acting to appoint a Trust Protector will
acquire jurisdiction or authority over the trust only to
the extent necessary to make the appointment and
may not subject the trust to the continuing
jurisdiction of the court.

C.

The importance of "sanitizing" the process of appointing, removing, and
replacing the trust protector.
1.

The issue we’re trying to prevent by carefully isolating the power
to appoint, remove, and replace trust protector is prevention of the
trust protector’s powers – and the value of the property over which
the protector can exercise those powers – from being imputed
back to the party who holds the power to appoint or change the
trust protector. This is important for several reasons, most of
which are tied to the scope and breadth of the powers commonly
conferred on trust protectors.

2.

Powers to alter beneficial enjoyment.
Powers given to a protector often hold potential to alter the
beneficial enjoyment of trust property. For example, by adding or
deleting a beneficiary the trust protector is directly affecting
beneficial rights in the trust. Other powers, such as the power to
expand or contract powers of appointment have a similar effect.

3.

If trust protector is an adverse party (holds a financial interest in
the trust):
Many powers would cause protector to hold a general power of
appointment over property subject to the protector’s power.
a.

Power would presumably not be limited to an ascertainable
standard.

b.

Would cause estate tax inclusion for trust protector.

c.

Under the laws of many states, resulting general power of
appointment would expose trust to trust protector’s
creditors.
In many jurisdictions, "…the creditors of the nonsettlor
donee of an unexercised general inter vivos power of
appointment will have access to the property subject to the
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power, even in cases where the donee is otherwise NOT A
BENEFICIARY."18
d.

4.

D.

During the period the power [to withdraw NOT limited by
an ascertainable standard] may be exercised, the holder of
a power of withdrawal is treated in the same manner as the
settlor of a revocable trust to the extent of the property
subject of the power…19

If trust protector is "related or subordinate" to the settlor:
a.

Broad powers likely imputed back to settlor.

b.

If beneficiaries may remove/replace, powers likely imputed
back to beneficiaries.

c.

Estate inclusion & creditor exposure likely for grantor (&
beneficiaries).

The importance of the fiduciary standard for trust protectors:
1.

Estate of Vak v. C.I.R., 973 F.2d 1409 (8th Cir. 1992).
Grantor who could remove trustee & replace with party not related
or subordinate under §672(c) is not treated as having such control
over trust as to cause estate inclusion.

2.

Estate of Wall v. C.I.R., 101 T.C. 300 (1993).
Grantor’s right to remove corporate trustee with another
independent corporate trustee does not encompass right to
exercise powers of trustee or affect beneficial enjoyment. (Does
not trigger estate inclusion.)

3.

Rev. Rul. 95-58, 1995-2 CB 191, 8/04/1995.
Grantor’s reservation of unqualified power to remove & appoint
new trustee (other than grantor) does not cause inclusion of trust
in gross estate under §§2036, 2038.

4.

If protector is a fiduciary, grantor or beneficiary may be shielded
by Vak, Wall, Rev. Rul. 95-58 to prevent inclusion. But, the scope
of the protector’s powers is unlike many trustee powers. (Usually
much broader).

18

Loring & Rounds: a Trustee’s Handbook (2014), at 333. (§5.3.3.2).

19

UTC §505(b)(1).

76

5.

If protector is NOT a fiduciary, no reason to believe Vak, Wall,
Rev. Rul. 95-58 analysis applies.

E.

Create mechanism for determining trust protector’s incapacity/inability to
serve.

F.

Limit the trust protector’s authority:
1.

Cannot exercise any power for the protector’s own benefit.

2.

Cannot exercise power in a way that discharges a legal obligation.

3.

Cannot exercise power in favor of the trust protector, her estate,
her creditors, or the creditors of her estate (avoiding general
power of appointment).

4.

Must retain sufficient assets in trust to allow adequate
administration of trust if certain powers are exercised:

5.

a.

Changing situs or governing law to another jurisdiction.

b.

Decanting the trust (retaining adequate
originating trust to allow it to be wound up).

c.

Terminating a trust (again, maintaining adequate assets for
winding up).

assets

Sample text:
A Trust Protector may not exercise any power or
discretion in favor of the Trust Protector, for the
Trust Protector’s benefit, or for the benefit of any
person to whom the Trust Protector is related or
subordinate within the meaning of Internal Revenue
Code Section 672(c). My intent is that nothing in
this instrument be construed in any manner that
would cause the Trust Protector to possess a
general power of appointment within the meaning
of Internal Revenue Code Sections 2041 and 2514.
This provision, however, does not prohibit the Trust
Protector or any related party from receiving
reasonable fees for services rendered to the Trust.
If the Trust Protector exercises any power to
change trust situs or governing law, or decant or
terminate a trust created under this instrument, the
Trust Protector must direct that an amount of
assets will be left with the Trustee, sufficient in the
Trustee’s discretion to cover an estimate of the
reasonable claims, expenses and taxes that the
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in

Trustee may incur in defending any anticipated
claims or winding up the trust.
In exercising and considering whether to exercise
any power granted to a Trust Protector under this
agreement, the Trust Protector should make
reasonable inquiry into any matter or seek any
information that reasonably bears upon the Trust
Protector’s decision to exercise the power.
G.

Provide an indemnification provision: how far will the trust go to defend
the protector?
Although the drafting attorney must protect the interests of the settlor at
all costs, realistically it will be difficult to get a trust protector to accept the
appointment to serve without strong indemnification language. Because
the law concerning the role, duties, and consequences of a trust
protector’s action is largely undeveloped, the protector should enjoy
strong indemnification from the trust.
I recognize that some persons or institutions may be
reluctant to serve as Trust Protector without
indemnification by the trust for potential liability. Therefore
the Trustee shall expend the trust assets to defend any
claim brought against any Trust Protector, unless the Trust
Protector is shown by clear and convincing evidence to
have acted in bad faith or with reckless disregard or
indifference to the interests of the Primary Beneficiary,
even if the cost of the Trust Protector’s defense would
exhaust the trust’s value. If any claim brought against a
Trust Protector is successful and the Trust Protector is
shown to have acted in bad faith or with reckless disregard
or indifference to the interests of the Primary Beneficiary,
the Trustee may seek reimbursement from that Trust
Protector using any legal or equitable means available to
the Trustee for the value of any trust assets used to defend
the Trust Protector.
Any Trust Protector is entitled to reimbursement from the
trust estate for any expenses, including reimbursement for
attorney’s fees and costs of litigation reasonably incurred
to defend any claim brought against the Trust Protector,
unless the Trust Protector is shown by clear and
convincing evidence to have acted in bad faith. This must
be done even if the cost of the Trust Protector’s defense
would exhaust the trust’s value.
This Section applies to any currently serving Trust
Protector and for claims brought against any former Trust
Protector in connection with his or her acts, omissions, or
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forbearances in regard to the trust while serving as Trust
Protector.

H.

1.

Requires showing of "clear and convincing" evidence.

2.

Requires demonstration of bad faith or reckless disregard or
indifference to interests of primary beneficiary of trust.

3.

Requires reimbursement by trust protector if claim against
protector succeeds.

Define the trust protector’s standard of conduct.
1.

Clarify that there is no duty to actively monitor trustee’s actions.

2.

Sample text:
To the extent a Trust Protector holds any power or
authority in a fiduciary capacity, the Trust Protector
has no general duty to monitor or remain informed
about the trust. Specifically, the Trust Protector has
no duty to investigate the Trustee’s actions or
inactions, to audit the trust’s books, to review the
trust’s investments, or to evaluate the trust
portfolio’s performance, unless a trust beneficiary
or other interested party:
Files a written complaint with the Trust
Protector alleging a breach of trust and
detailing the matters the Trust Protector
should investigate, audit, review, or
evaluate; or
Requests an action that the Trust Protector
is authorized to perform under this
instrument.
If the Trust Protector possesses the power to direct,
consent to, or veto the actions of a Trustee
described in the written complaint, the Trust
Protector shall defer to the Trustee’s judgment
except in those instances in which the Trust
Protector can find no rational basis for the Trustee’s
action, omissions, or forbearances. The Trust
Protector will only bear liability for an omission or
forbearance if:
The trust suffers monetary loss and the
Trust Protector made no reasonable inquiry
when alerted that the Trustee might have
breached the Trustee’s fiduciary duties; or
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Even if the Trust Protector made a
reasonable inquiry, no other reasonable
person would have failed to take action
against
the
Trustee
under
those
circumstances.
If the Trust Protector chooses to direct, veto, or
consent to an action of the Trustee, the Trust
Protector shall exercise the authority with the same
degree of care, skill, competence, and good
judgment that a Trustee would exhibit in exercising
those powers.
To the extent that the Trust Protector holds any
power or authority in a non-fiduciary capacity, the
Trust Protector is not liable for any action,
omission, or forbearance in the absence of an
affirmative showing by clear and convincing
evidence of bad faith by the Trust Protector to any
of the beneficiaries.
X.

STRUCTURING THE TRUSTEE-TRUST PROTECTOR RELATIONSHIP
It’s worth pointing out that the trust protector is intentionally NOT the trustee.
After all, the trustee is the title owner of trust property, holding that title for the
benefit of the trust beneficiaries. The protector is not given title to any property at
all. Rather, the protector is only given discrete powers as defined by the settlor to
maintain flexibility and accountability to ensure that the trustee is fully equipped
to carry out the settlor’s intent in the administration of the trust, particularly as
circumstances change over time.
Because of the important distinction between the trustee’s role and the trust
protector’s role, the protector must necessarily take a back seat to the trustee
and allow the trustee to do his job to the best of his ability, subject to the trust’s
terms and prevailing law.
A.

Trust protector must defer to trustee’s judgment most of the time.

B.

Protector should only intervene if trustee’s action/failure to act is so
inappropriate that no reasonable protector would fail to act in response.

C.

Standard for the trust protector’s decision TO ACT should be different
than the standard when the trust protector chooses NOT TO ACT.20
1.

When protector chooses not to act affirmatively (passive role, not
initiated by another party).

20

For an excellent discussion on this topic please see Peter B. Tiernan’s article, "Evaluate and
Draft Helpful Trust Protector Provisions," 38 Estate Planning 24, 2011 WL 2676822, presently
available at http://bit.ly/2uZ2iXE
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a.

b.

Protector’s role is analogous to that of a court:
i.

Intervenes only when made aware of a problem by
a party in interest.

ii.

Acts according to the powers conferred under the
trust instrument.

Protector’s decision not to act cannot rise to reckless
indifference or willful disregard to possible problem.
i.

Must make reasonable inquiry if protector is made
aware of potential problem;

ii.

The test: Would a reasonable person fail to act
under the facts available to the trust protector?
Note the "reasonable person" standard is a fairly
low standard; does not require specialty knowledge
or higher standard.

2.

3.

If the trust protector affirmatively chooses to act (protector initiates
action).
a.

Should be held to a higher standard, because protector is
interrupting trust administration and substituting her
judgment for the trustee.

b.

When protector is substituting her judgment for that of the
trustee, protector should exercise same skill and care as
she would if she were the trustee.

If the protector is made aware of an issue by petition of a party in
interest and then chooses not to act.
a.

Protector should only be liable if she made no reasonable
inquiry in to the alleged facts; or

b.

If protector actually did make inquiry into the alleged facts,
protector should only be liable if no reasonable person
would have failed to take action.
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XI.

SUPPLEMENTAL MATERIALS
A.

Sample statement of settlor’s intent in forming basic RLT21 (with
spendthrift trusts for remainder beneficiaries):
I am creating this revocable trust and any separate trusts
established under this instrument with the intent that
assets transferred to the trust be held for my benefit while I
am living, and for the benefit of my beneficiaries after my
death on the terms and conditions set forth in this
instrument. In order to accomplish the intent set forth in
this Section, I have given my Trustee broad discretion with
respect to the management, distribution, and investment of
assets in my trust. To the extent possible I wish to avoid
conservatorship proceedings if I become incapacitated and
probate proceedings upon my death.
I seek to protect my beneficiaries’ inheritances from
potential creditors, and to provide my beneficiaries with
opportunities to responsibly enjoy the legacy I leave them.
All provisions of this trust are to be interpreted to
accomplish these objectives.

B.

Sample statement of settlor’s intent in forming self-settled Medicaid
qualifying trust:
(From ElderDocx® MAPT,22 reprinted with permission)
We are creating this trust as part of our estate plan to
ensure efficient management, administration, and
protection of the trust assets for our beneficiaries. It is our
express intent that the principal and income of this trust will
not be available to either of us for any purpose, including
Medicaid.
In order to maximize the benefit to our trust beneficiaries,
we give our Trustee broad discretion with respect to the
management, distribution, and investment of assets in our
trust. Our objective is that the assets in this trust will not
be subject to the claims of any beneficiary’s creditors.
All provisions of this agreement shall be construed so as to
accomplish our objectives. Any beneficiary has the right at

21

®

Adapted from original language generated by Wealth Docx document drafting system. For
®
more information about Wealth Docx
and WealthCounsel, LLC, please visit
www.wealthcounsel.com.
22

For more information
www.eldercounsel.com.

about

ElderDocx
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®

and

ElderCounsel,

LLC

please

visit

any time to release, renounce, or disclaim any right, power,
or interest that might be construed or deemed to defeat our
objectives.
C.

Sample statement of settlor’s intent concerning trust protector:
From Wealth Docx®
The Trust Protector’s purpose is to direct my Trustee in
matters concerning the trust, and to assist in achieving my
objectives as expressed by the other provisions of my
estate plan if needed. Any Trust Protector must be a
corporate fiduciary or an individual who is not related or
subordinate to me, while I am still living, or to any
beneficiary within the meaning of Internal Revenue Code
Section 672(c), and must not be an adverse party within
the meaning of Internal Revenue Code Section 672(b).
Neither I nor my wife, nor any trust beneficiaries, nor any
person who has contributed to the trust may serve as a
Trust Protector at any time under this instrument.
These Trust Protector provisions will only be effective
during any time this trust or any trust created under this
instrument is or becomes irrevocable.

D.

Non-UTC Directed Trust Statutes (Pertinent Part)
The language excerpted here focuses primarily on the nature of the trust
protector (or trust advisor’s) role and to what extent the protector is or is
not a fiduciary. There are other significant laws concerning trust
protectors, all of which are fairly easily found near these statutory
references.
Alaska: AK Stat §13.36.370(d): "Subject to the terms of the trust
instrument, a trust protector is not liable or accountable as a trustee or
fiduciary because of an act or omission of the trust protector taken when
performing the function of a trust protector under the trust instrument."
Colorado: CO Rev. Stat §15-16-801(8)(a)(8):
(a) "Trust advisor" means a person who is: (I) Acting in a
fiduciary capacity; and (II) Vested under a governing
instrument with fiduciary powers to direct a trustee's actual
or proposed investment decisions or non-investment
decisions.
(b) A person who holds a nonfiduciary power over a trust,
including a power of appointment as defined in section 152-102, is not subject to the provisions of this part 8,
regardless of whether he or she is described as a "trust
advisor" within a governing instrument.
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Delaware: 12 DE Code §3313 (2015): "(a) Where 1 or more persons are
given authority by the terms of a governing instrument to direct, consent
to or disapprove a fiduciary's actual or proposed investment decisions,
distribution decisions or other decision of the fiduciary, such persons shall
be considered to be advisers and fiduciaries when exercising such
authority provided, however, that the governing instrument may provide
that any such adviser (including a protector) shall act in a nonfiduciary
capacity."
Georgia: GA Code §53-12-303: "(c) Whenever a trust reserves to the
settlor or vests in an advisory or investment committee or in any other
person, including a cotrustee, to the exclusion of one or more trustees,
the authority to direct the making or retention of any investment, the
excluded trustee shall be liable, if at all, only as a ministerial agent and
not as trustee for any loss resulting from the making or retention or any
investment pursuant to the authorized direction."
Idaho: ID Code §15-7-501(4) When trust advisor considered as fiduciary.
"If one (1) or more trust advisors are given authority by the terms of a
governing instrument to direct, consent to, or disapprove a fiduciary's
investment decisions, or proposed investment decisions, such trust
advisors shall be considered to be fiduciaries when exercising such
authority unless the governing instrument provides otherwise."
Illinois: 760 ILCS 5/16.3(e) Duty and liability of directing party. "A
directing party is a fiduciary of the trust subject to the same duties and
standards applicable to a trustee of a trust as provided by applicable law
unless the governing instrument provides otherwise, but the governing
instrument may not, however, relieve or exonerate a directing party from
the duty to act or withhold acting as the directing party in good faith
reasonably believes is in the best interests of the trust."
Indiana: IC 30-4-3-9(b) "If the terms of the trust give a person a power to
direct the trustee in the administration of the trust, except as provided in
subsection (a) of this section: (1) If the person holds the power as a
fiduciary, the trustee has a duty to refuse to comply with any direction
which he knows or should know would constitute a breach of a duty owed
by that person as a fiduciary. (2) If the person holds the power solely for
his own benefit, the trustee may refuse to comply only if the attempted
exercise of the power violates the terms of the trust with respect to that
power.
Michigan: MI Comp L §700.7809(a) "Except as provided in subsection
(2), the trust protector is a fiduciary to the extent of the powers, duties,
and discretions granted to him or her under the terms of the trust. (2) The
terms of a trust may provide that a trust protector to whom powers of
administration described in section 675(4) of the internal revenue code,
26 U.S.C. 675, have been granted may exercise those powers in a
nonfiduciary capacity. However, the terms of the trust shall not relieve the
trust protector from the requirement under subsection (1)(b) that he or
she exercise or refrain from exercising any power, duty, or discretion in
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good faith and in accordance with the terms and purposes of the trust and
the interests of the beneficiaries."
Nevada: NV Rev Stat §163.5553: "1. A trust protector may exercise the
powers provided to the trust protector in the instrument in the best
interests of the trust. The powers exercised by a trust protector are at the
sole discretion of the trust protector and are binding on all other persons."
NV Rev Stat §163.5551: "If one or more trust advisers are given authority,
by the terms of an instrument, to direct, consent to or disapprove a
fiduciary’s investment decisions, the investment trust advisers shall be
considered fiduciaries when exercising that authority unless the
instrument provides otherwise."
Rhode Island: RI Gen L §18-9.2-2(9)(iii): "For the purposes of this
chapter, neither the transferor nor any other natural person who is a
nonresident of this state nor an entity that is not authorized by the law of
this state to act as a trustee or whose activities are not subject to
supervision as provided in subparagraph (I) of this subsection shall be
considered a qualified trustee; however, nothing in this chapter shall
preclude a transferor from appointing one or more advisors, including, but
not limited to:
(A) Advisors who have authority under the terms of the trust
instrument to remove and appoint qualified trustees or trust
advisors; and
(B) Advisors who have authority under the terms of the trust
instrument to direct, consent to or disapprove distributions from
the trust. For purposes of this section, the term 'advisor' includes a
trust 'protector' or any other person who, in addition to a qualified
trustee, holds one or more trust powers."
South Dakota: SD Codified L §55-1B-6: "The powers and discretions of a
trust protector are as provided in the governing instrument and may be
exercised or not exercised, in the best interests of the trust, in the sole
and absolute discretion of the trust protector and are binding on all other
persons."
Texas: TX Trust Code §114.0031(e) "If the terms of a trust give a person
the authority to direct, consent to, or disapprove a trustee's actual or
proposed investment decisions, distribution decisions, or other decisions,
the person is considered to be an advisor and a fiduciary when exercising
that authority except that the trust terms may provide that an advisor acts
in a nonfiduciary capacity."
Utah: UT Code §25-6-14(7)(b): (Referenced only in passing in DAPT
statute): "the settlor has the authority under the terms of the trust
instrument to appoint nonsubordinate advisors or trust protectors who can
remove and appoint trustees and who can direct, consent to, or
disapprove distributions."
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Washington: WA Rev Code §11.100.130: "Whenever power or authority
to direct or control the acts of a fiduciary or the investments of a trust is
conferred directly or indirectly upon any person other than the designated
trustee of the trust, such person shall be deemed to be a fiduciary and
shall be liable to the beneficiaries of the trust and to the designated
trustee to the same extent as if he or she were a designated trustee in
relation to the exercise or nonexercise of such power or authority.
E.

UTC-Derived Directed Trust Statutes
Some of these states like Wyoming based their trust protector laws on §808 of
the UTC but significantly expanded the scope and language of the law. These
citations are offered as a shortcut for practitioners to find relevant provisions of
the law concerning trust protectors to understand the scope and implication of
using protectors in these jurisdictions.
Alabama:
Ala. Code 19-3B-808

New Hampshire:
NH Rev. Stat. §564-B:8-808

Arizona:
A.R.S. §14-10808, 14-10818

New Mexico:
NM Stat. §46A-8-808

Arkansas:
A.C.A. §28-73-808

North Carolina:
NC Gen. Stat. §36C-8A-1-11

District of Columbia:
DC Code §19-1308.08

North Dakota:
ND Cent. Code §59-16-08

Florida:
Fla. Stat. §736.0808

Ohio:
Ohio Rev. Code §5808.08

Kansas:
KS Stat. §58a-808

Oregon:
OR Rev. Stat. §§130.685, 130.735

Kentucky:
KY Rev. Stat. §8.8-080

Pennsylvania:
20 PA Cons. Stat. §7778

Maine:
ME Rev. Stat. 18-B-§808

South Carolina:
SC Code §62-7-808

Maryland:
MD Estates & Trust Code Ann. §14.5808

Tennessee:
TN Code §§35-15-808, 35-15-12011206

Massachusetts:
ALM GL ch. 203E §808

Vermont:
14 V.S.A. §808

Mississippi:
Miss. Code Ann. §91-8-808, 91-8-1201

Virginia:
VA Code §64.2-770

Missouri:
MO Rev. Stat. §456.8-808

West Virginia:
WV Code §44D-8-808
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F.

Montana:
MT Code §72-38-808

Wisconsin:
WI Stat. §§701.0808, 701.0818

Nebraska:
N.R.S. §30-3873

Wyoming:
WY Stat. §§4-10-808, 4-10-710-718
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Sterk, Stewart E., "Trust Protectors, Agency Costs, and Fiduciary Duty," (27:6
Cardozo Law Rev. 2761 (2006))
McClintock, Matthew T., "Thinking Deeper about Protectors and Their Powers"
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Reimer, Christopher M., "The Undiscovered Country: Wyoming’s Emergence as
a Leading Trust Situs Jurisdiction" (Wyoming Law Review vol. 11, no. 1, 2011)
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THE BESPOKE TRUST PROTECTOR:
TAILORING THE ROLE TO SUIT THE STRATEGY
Matthew T. McClintock

www.bespokeprotector.com

____________________________

Agenda

____________________________

•

Envisioning the protector’s role

____________________________

•

What the law says (and doesn’t say)

____________________________

•

A framework for third party powers

____________________________

•

Drafting for impact & reliability

____________________________

•

Policing & protecting the protector

____________________________

Working together: the trustee & the protector

•
©

2017-2018 - Bespoke Protector Company, LLC – all rights reserved

____________________________
____________________________

www.bespokeprotector.com

____________________________

Bespoke:

adjective (British)

1. Made for a particular customer or user;
made to order

____________________________
____________________________
____________________________
____________________________

© 2017-2018 -
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____________________________
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____________________________
____________________________
____________________________

Envisioning the protector’s role

____________________________
____________________________
____________________________

©
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____________________________

Why use a trust protector?

www.bespokeprotector.com

____________________________
____________________________

•

Adjust an irrevocable trust to changed circumstances

•

Leverage evolving laws (in original jurisdiction or otherwise)

•

Make administration more efficient

____________________________

•

Remove administrative & interpretive decisions from judiciary

____________________________

•

Resolve disputes among trust parties outside of court

____________________________

•

Ensure settlor’s wishes are effectively executed
©

2017-2018 - Bespoke Protector Company, LLC – all rights reserved

Additional context: elder law

www.bespokeprotector.com

•
•

____________________________

____________________________
____________________________

"Backstop" for trustee (especially a lay trustee)

____________________________

Objective oversight for "interested trustee"

____________________________

•

Prevent elder abuse

•

Review investments for return suitable for elderly settlor-beneficiary

____________________________

•

Safeguard trustee against allegations by non-trustee children, etc.

____________________________

•

Protect child-trustee from creditor exposure in trust share

Elder / SNT: Accommodate changes in benefits policies after
trust is established

•

©

____________________________
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How can the protector "keep the legacy"?

____________________________

Include purpose statements:

•

•

Stating why a protector is designated

•

Also for the client/settlor's trust strategy
•

____________________________
____________________________
____________________________

Preamble to trust, letter of intent / instructions

____________________________
____________________________

(See Wealth Docx®, Elder Docx® language in supplemental materials)
©
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____________________________
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Documenting the protector’s role

____________________________

Enumerate powers beyond state law

•

•

____________________________

(Hint: Requires familiarity with state law!)

____________________________

Specify capacity with which powers are held

•

•

____________________________

Bonus points: identify to whom any duty is owed!

Specify degree of indemnification / exculpation

•

•

©

____________________________

____________________________

Different standards: nonfeasance or malfeasance; & different types of
powers
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____________________________
____________________________

What the law says about protectors

____________________________
____________________________
____________________________
____________________________

©
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www.bespokeprotector.com

____________________________

Early U.S. Cases

____________________________
____________________________

Recognize third parties with defined powers:

•

•

Sell / direct sale of trust assets

•

Reinvest proceeds from sales

•

Vote closely-held stock

•

Participate in mergers / acquisitions of trust property

•

Expand / revise beneficial interests

•

Remove / replace trustees

All considered to be
fiduciary powers;
Most cases consider
advisor to be
"quasi-trustee."

©

____________________________
____________________________
____________________________

Most cases reference "advisors"; McLean had "protector"

•

____________________________
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•
•
•
•
•

•
•
©

Non-UTC Directed Trust States*

Alaska
Colorado
Delaware
Georgia
Idaho
Illinois
Indiana

•
•
•
•
•

•
•

Michigan*
Nevada
Rhode Island
South Dakota
Texas *MI, UT adopted UTC;
did not enact §808
Utah*
Washington

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

http://www.uniformlaws.org/LegislativeMap.aspx?title=Trust%20Code
12

____________________________
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UTC-derived protector states

Alabama

Arizona

Arkansas

District of Columbia

Florida

Kansas

Kentucky

Maine

Maryland

Massachusetts

Mississippi

Missouri

Montana

Nebraska

New Hampshire

New Mexico

North Carolina

North Dakota

Ohio

Oregon

Pennsylvania

South Carolina

Tennessee

Vermont

Virginia

West Virginia

Wisconsin

Wyoming

Complete citations at end of materials
©
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Under the Model UTC…

____________________________

•

Powerholder (trust protector or advisor) presumed to be a
fiduciary (§808(d))

____________________________

•

Settlor may override the presumption in the trust document
(§105(b), see also cmt.)

____________________________

•

"Protector" and "advisor" are not synonymous terms
(§808 cmt., par. 2)

•

Trust may have multiple parties with powers to direct (§808)

Power holders & powers may be tailored as to scope & duty

•
©
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____________________________
____________________________
____________________________
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____________________________
____________________________

"Is the protector a fiduciary or not?"

____________________________
____________________________
____________________________
____________________________
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SCOTUS on fiduciary duties

"…to say that a man is a fiduciary only begins analysis;
it gives direction to further inquiry:
To whom is he a fiduciary?

What obligations does he owe as a fiduciary?
In what respect has he failed to discharge these obligations?
And what are the consequences of his deviation from duty?"
SEC v. Chenery Corp
318 US 80, 85-86 (1943)

©

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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____________________________
On fiduciary duties
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____________________________
____________________________

"When one party holds a position of trust for another, at a
minimum that party has a duty to act in the best interest
of the person who has placed their trust in the party."
Robert A. Kutcher
Business Torts Litigation
ABA Publishing, 2005; ISBN 1-59031-484-0
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Better questions:

____________________________

Why does the protector hold this power?
and...

____________________________

Who / what is the object of the power?

©

•

The beneficiaries?

•

The "purposes of the trust?"

____________________________
____________________________
____________________________
____________________________
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____________________________
____________________________

A framework
for third party powers

____________________________
____________________________
____________________________
____________________________
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Categorizing third party powers

Quasi-trustee (requiring a trustee-like standard of care)

•

"Inherent Trustee Powers" over administration that could otherwise be
held by a trustee

Quasi-judicial (requiring a court-like standard of care)

•

____________________________
____________________________
____________________________
____________________________

"Court-type" powers, which cannot be held by the settlor, a beneficiary,
or trustee without adverse tax or other consequences. (Or which cannot
logically be exercised in a typical fiduciary capacity.)
©
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Quasi-trustee powers

____________________________
____________________________

Advise / direct trustee action

•

____________________________

•

Tied to ordinary administration of trust

•

Power to control trustee’s exercise of some power (e.g., investment,
distribution decisions)

____________________________

•

U.S. Cases historically consider these to be "advisor" powers

____________________________

•

If challenged in court, will be held to fiduciary standard

____________________________

©
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Quasi-trustee powers

Advise / direct discretionary
distributions

•

•

•

Direct / veto sale of specific trust
assets

•

Direct / veto other investment
decisions

©

____________________________

Supervise trustee actions

•

Includes decisions concerning timing,
composition of assets distributed, etc.

•

____________________________

(Beware logistical problems with consent
requirements)

Break deadlock among trustees

•
•

(So avoid having an even number!)

•

Manage trust-owned business

•

Vote stock owned by trust

____________________________
____________________________
____________________________
____________________________
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Quasi-judicial powers

____________________________
____________________________

"Court-type" powers unlike any trustee power

•

•

Not inherently connected with ordinary administration

•

Exercising powers a court would otherwise hold
•

Adding / changing beneficial interests, powers of appointment

•

Modify trust agreement

•

Settle disputes

____________________________
____________________________
____________________________
____________________________

Not compatible with traditional "trustee-like" standard

•
©
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Quasi-judicial powers

Resolve disputes concerning
trust
Amend trust provisions

•

•

Grant, revoke, modify powers of
appointment

•

•

Add / delete beneficiaries
Change nature of beneficial
interest / distribution standard

•
•

•

•

•

____________________________

Block exercise of a beneficiary’s
withdrawal right
Construe trust terms
Terminate trust
Remove / replace trustee

____________________________
____________________________
____________________________
____________________________
____________________________

©
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Designate succession of TTEEs
Consent to exercise of powers
of appointment

•
•
•

Refer a trust matter for
mediation / adjudication

•

Approve trustee compensation

•
•

•

____________________________
____________________________

Change trust situs
Change governing law

Approve accountings, release
trustee

____________________________
____________________________
____________________________
____________________________

©
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Documenting the protector’s role

•

Outline powers, circumstances for acting / not acting, scope,
duty, compensation, term of service

•

Outline to whom any duties are owed:
•

Settlor, in preserving and reflecting expressed intent

•

Beneficiaries, in providing recourse with trustee

©

____________________________
____________________________
____________________________
____________________________

Define how trustee & protector work together

•

____________________________

____________________________
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____________________________
____________________________
____________________________

Drafting for impact & reliability

____________________________
____________________________
____________________________

©
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Wealth/Elder Docx® model language

____________________________

"Provisions for Trust Protector" (preamble)

____________________________

Protector’s Function is:

•

•

To "direct" the trustee…

•

"In matters concerning the trust, and

•

To assist, if needed, in achieving our objectives…

•

As manifested by the other provisions of our estate plans"

©

____________________________

____________________________
____________________________
____________________________
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Wealth/Elder

Docx®

model language

____________________________

"Provisions for Trust Protector" (preamble)

____________________________

Who may serve?

•

____________________________

•

"Corporate fiduciary" or

•

Individual not related or subordinate to a transferor (the settlor or
otherwise) or any beneficiary
•

©

____________________________

Ref. IRC §672(c)

____________________________
____________________________
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Trust protector capacity (WDx)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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Tailored "Default Capacity" provision:
(CO RLT)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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Tailored "Default Capacity" provision:
(WY DAPT)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

Important powers to include

www.bespokeprotector.com

•

To clarify ambiguities

•

To correct scrivener errors

•

To add/remove beneficiary, or change beneficial interest

•

Change trust situs, governing law

•

Settle disputes among trust parties
©

____________________________
____________________________

Amend trust document

•

____________________________

____________________________
____________________________
____________________________
____________________________
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____________________________
____________________________

•

Add or remove trustee

•

Appoint successor trustee

•

Veto distributions

____________________________

•

Submit trust for mediation/arbitration, or judicial review (grant
the protector standing)

____________________________

____________________________

____________________________
©
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Example: Revised protector's
amendment power (my own RLT)

____________________________
____________________________
____________________________

Amendment (unlimited)

•

•

____________________________

Conferred in "…a fiduciary capacity only to the purposes and
objectives of my estate plan. The Trust Protector owes no
individual fiduciary duty to any beneficiary in the exercise or
nonexercise of this power."

____________________________
____________________________
____________________________

©
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"Limited" fiduciary language

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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Protector powers in my RLT

•

Nonfiduciary

____________________________

Terminate a trust

•

•

____________________________

Nonfiduciary

____________________________

DIRECT a trust decanting

•

•

©

Fiduciary (same language as amendment power)

____________________________
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Protector powers in my RLT

•

Nonfiduciary

•

____________________________

Nonfiduciary

Construe trust terms

•

•

©

____________________________
____________________________

Add/remove beneficiaries; modify distribution rights

•

____________________________
____________________________

Remove & appoint trustees

•

____________________________
____________________________

Change governing law & situs

•

____________________________

____________________________

Fiduciary (same language as amendment power)

____________________________

2017-2018 - Bespoke Protector Company, LLC – all rights reserved

____________________________
www.bespokeprotector.com

____________________________
____________________________
____________________________

Policing the protector

____________________________
____________________________
____________________________

©
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____________________________
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•

Requiring independent / nonadverse party

•

Mechanism for removing & replacing

•

Mechanism for determining protector’s incapacity

•

Limitation of authority

•

Indemnification standard

•

Trust-defined standard of conduct

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

Institutional, insured protector company

•
©
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Removing & replacing the protector

____________________________
____________________________

Trust protector removal replacement committee

•

____________________________

•

Comprised of individuals settlor trusts
(Mine = Jonathan + Val + Megan)

____________________________

•

Majority must be independent / nonadverse

____________________________
____________________________

©
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Removing & replacing the protector

____________________________
____________________________

"Protector designator" named in instrument holds
power

•

•

"A partner in the law firm of Evergreen Legacy Planning,
LLP or its successor in interest may appoint…"

____________________________
____________________________
____________________________
____________________________

©
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Removing & replacing the protector

____________________________
____________________________

WDx "preferred" option (court action)
•

Safe for tax reasons

____________________________

•

Diminishes privacy

•

Increases costs

____________________________
____________________________

Creates unpredictability:

•

•
©

Will court limit jurisdiction? Will court make the best decision for the trust
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____________________________

May not exercise powers…

•

•

In favor of protector

•

For benefit of protector

•

For benefit of anyone related/subordinate to protector (§672(c) reference)

____________________________

If protector changes situs, directs decanting, or terminates
trust…

•

•

©

____________________________

Protector must direct sufficient assets to remain with trustee to wind up
trust

____________________________
____________________________
____________________________
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Limitation on protector powers
Regardless of fiduciary / nonfiduciary nature of powers…

____________________________
____________________________

If my Trust Protector exercises any one of the powers granted in Section 4.12(b)
[situs, governing law], Section 4.12(c) [trust termination], or Section 4.12(d)
[[directing a] decanting], the Trust Protector must direct that an amount of assets
will be left with the Trustee, sufficient in the Trustee's discretion to cover an
estimate of the reasonable claims, expenses and taxes that the Trustee may incur in
defending any anticipated claims or winding up the trust.

____________________________

In exercising and considering whether to exercise any power granted to a Trust
Protector under this agreement, the Trust Protector should make reasonable
inquiry into any matter or seek any information that reasonably bear upon the
Trust Protector's decision to exercise the power.

____________________________

©

____________________________
____________________________
____________________________

2017-2018 - Bespoke Protector Company, LLC – all rights reserved

____________________________
www.bespokeprotector.com

WDx Indemnification option

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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Resulting language (unmodified)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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"Indemnify all protectors"

____________________________
____________________________

•

Requires clear and convincing standard

____________________________

•

Liability requires showing TP acted in bad faith
Trustee expressly authorized to exhaust the trust to
defend TP

____________________________

•

____________________________
____________________________

©
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____________________________
____________________________

Who is your client? The settlor or the protector?

____________________________
____________________________

(Yes, this is rhetorical.)

____________________________
____________________________

©
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____________________________
____________________________

Working Together:
The trustee and the protector

____________________________
____________________________
____________________________
____________________________

©
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Very different roles…

Trustee = title holder

____________________________

Protector = power holder

____________________________
____________________________

•

Responsible for primary
administration

•

Discrete powers to carry out
settlor's intent

•

Makes all decisions not delegated
to a directing party

•

"Fiduciary" status uncertain

____________________________

•

Power to replace TTEE  inherent
tension

____________________________

High level of fiduciary obligations

•

____________________________

How can we make sure they work together?
©
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____________________________
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____________________________
____________________________

•

Protector should defer to trustee for all ordinary matters
subject to trustee's powers

____________________________

•

Only intervene / interfere if trustee's action/failure to act is so
inappropriate that no reasonable protector would fail to act

____________________________

Tiernan, at 29.
http://bit.ly/2uZ2iXE
©

____________________________
____________________________
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When TP chooses not to act
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•

Intervenes only when made aware of problem

•

Acts according to powers granted

____________________________

TP’s inaction cannot rise to reckless indifference or willful
disregard to possible problem

•

____________________________
____________________________

TP analogous to a court

•

____________________________

____________________________

•

Reasonable inquiry if TP aware of potential problem, OR

____________________________

•

Would reasonable person fail to act under the facts available to TP?

____________________________
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Drafting: deference to trustee

•

Defer to TTEE except where protector can find no rational
basis for TTEE's action

•

Protector liability if:
•

Trust suffers monetary loss and protector made no reasonable inquiry
when alerted that TTEE may have breached a duty, or

•

Even if protector made inquiry but no other reasonable person would
have failed to act under the circumstances

©

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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Triggering the trust protector

____________________________
____________________________
____________________________

Beneficiary or other interested party may:

•

•

File written complaint to protector alleging trustee's breach

•

Request an action protector is authorized to take (exercise a
power, etc.)

____________________________
____________________________
____________________________

©
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•

No general duty to monitor or remain informed

•

No duty to…

____________________________
____________________________
____________________________

•

Investigate trustee's actions/inactions

____________________________

•

Audit trust's books

____________________________

•

Review investments

•

Evaluate portfolio performance

____________________________
____________________________

Allows the trustee to do his / her job

•
©
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TP standard of conduct & review

•

Should exercise same care, skill, good judgment, and
prudence as TTEE would

____________________________
____________________________

If TP chooses NOT to act

•

____________________________
____________________________

If TP initiates action

•

____________________________

•

Liable only if TP made no reasonable inquiry, or

____________________________

•

If inquiry was made, no reasonable person would have failed
to act.

____________________________

©
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Go forth and tailor…

____________________________
____________________________

•

Consider modifying / expanding preamble to protector powers
regarding fiduciary / nonfiduciary powers

____________________________

•

Consider other removal / replacement options besides court

____________________________

•

Think through the impact of the protector with TTEE in
administration

____________________________
____________________________

©
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For more information
please contact:

____________________________
____________________________

Matthew T. McClintock, JD, TEP

____________________________

BESPOKE PROTECTOR COMPANY, LLC
PO Box 1743
Evergreen, Colorado 80437

____________________________

MTM@BespokeProtector.com

____________________________

info@BespokeProtector.com
877.777.6845

____________________________
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____________________________
____________________________
____________________________

Additional materials

____________________________
____________________________
____________________________
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Preamble to protector provisions:
(EDx)

____________________________
____________________________

The function of the Trust Protector is to direct our Trustee in
matters concerning the trust, and to assist, if needed, in
achieving our objectives as manifested by the other provisions
of our estate plans.

____________________________

In order to serve, any Trust Protector named or appointed under
this Section must be a corporate fiduciary or an individual who
is not related or subordinate to a transferor or any beneficiary
within the meaning of Section 672(c) of the Internal Revenue
Code.

____________________________

©

____________________________
____________________________
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Preamble to protector provisions:
(WDx)

The Trust Protector's purpose is to direct my Trustee in matters concerning
the trust, and to assist in achieving my objectives as expressed by the other
provisions of my estate plan if needed. Any Trust Protector must be a
corporate fiduciary or an individual who is not related or subordinate to me,
while I am still living, or to any beneficiary within the meaning of Internal
Revenue Code Section 672(c) , and must not be an adverse party within the
meaning of Internal Revenue Code Section 672(b). Neither I nor my wife,
nor any trust beneficiaries, nor any person who has contributed to the trust
may serve as a Trust Protector at any time under this instrument.
These Trust Protector provisions will only be effective during any time this
trust or any trust created under this instrument is or becomes irrevocable.
©

____________________________

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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Wealth Docx® model language (1/3)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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Wealth

Docx®

model language (2/3)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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Wealth Docx® model language (3/3)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

©
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Wealth Docx® standard of care

____________________________
____________________________

•

If protector chooses to act, must exercise same
degree of care, skill, etc. that a trustee would exhibit

____________________________

•

If power is nonfiduciary, protector not liable for any
action unless bad faith established by clear &
convincing evidence

____________________________

©

____________________________
____________________________
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Elder

Docx®

language

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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Elder Docx® model language

Protector "…not liable for any good-faith act, omission or
forbearance."

•

•

See notes in end of materials

•

Liable only with "actual intent to harm…" or in event of self-dealing /
personal benefit

•

No duty to actively monitor; exercise / nonexercise of power
exclusively discretionary with protector (looks like every power is a
"personal" power)
©

____________________________
____________________________

Consider differentiating between acts of nonfeasance (failure to act) versus
malfeasance (acting wrongly)

•

____________________________

____________________________
____________________________
____________________________
____________________________
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Elder

Docx®

model language

____________________________
____________________________

•
•

Should protector be held to higher standard?

____________________________

Does it depend on who the protector is?

____________________________

•

Language in trust should make any act of self-dealing void

•

"Actual intent to harm…" is actionable anyway

____________________________
____________________________

©
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____________________________

Standard of conduct for
quasi-trustee powers

____________________________
____________________________

If TP…

•

•

Exercises a power to direct the actions of the trustee; or

•

Exercises a power to veto the trustee's action; or

•

Consents to an action of the trustee that requires TP's prior consent, then

____________________________

Protector must exercise same degree of care, skill,
competence, and good judgment that a trustee would exhibit
in exercising those powers

•

©

____________________________
____________________________
____________________________
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Standard of conduct for nonfiduciary
powers to initiate change (quasi-judicial)

____________________________
____________________________
____________________________

•

Should extend to all quasi-judicial powers including resolution
of disputes

____________________________

•

TP who is unaware of problem shouldn’t be held liable

____________________________

•

If TP becomes aware (through contracted powers or by
petition from beneficiary), then…

____________________________
____________________________

©
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Standard of conduct for powers to
initiate change (quasi-judicial)

____________________________
____________________________
____________________________

•

If TP chooses to act and acts negligently, TP should be liable

•

If TP chooses NOT to act, TP liable only if refusal to act
constitutes reckless indifference or willful disregard to the
interests of the beneficiaries

____________________________
____________________________
____________________________
____________________________

©
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Not "related or subordinate" (IRC §672(c))

Any nonadverse party who is:

____________________________

•

(1) the grantor's spouse if living with the grantor;

•

(2) any one of the following: The grantor's father, mother,
issue, brother or sister; an employee of the grantor; a
corporation or any employee of a corporation in which the
stock holdings of the grantor and the trust are significant from
the viewpoint of voting control; a subordinate employee of a
corporation in which the grantor is an executive.

©

____________________________
____________________________
____________________________
____________________________
____________________________
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"Nonadverse party"

"…an adverse party is defined as any person having a
substantial beneficial interest in a trust which would be
adversely affected by the exercise or nonexercise of a power
which he possesses respecting the trust."
Regs. §1.672(a)-1
©

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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If protector is related/subordinate…

____________________________
____________________________

•

Broad powers likely imputed back to settlor

•

If beneficiaries may remove/replace, powers likely
imputed back to beneficiaries

•

Estate inclusion & creditor exposure likely for grantor
(& beneficiaries)
©
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If protector is an adverse party…

____________________________
____________________________

Many powers would cause §2041 inclusion for protector

•
•

General POA b/c not limited by ascertainable standard

•

Likely exposes trust to protector's creditors

____________________________

If transfer to trust is complete, settlor would make taxable gift
to protector

•

____________________________
____________________________
____________________________

©
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Removing & replacing fiduciaries

Estate of Vak v. Comm'r, 973 F.2d 1409 (8th Cir. 1992)

•

Grantor who could remove trustee & replace with party not related or subordinate
under §672(c) is not treated as having such control over trust as to cause estate
inclusion.

•

Estate of Wall v. Comm'r, 101 T.C. 300 (1993)

•

Grantor's right to remove corporate trustee with another independent corporate
trustee does not encompass right to exercise powers of trustee or affect beneficial
enjoyment. (Does not trigger estate inclusion.)

•

Rev. Rul. 95-58, 1995-2 CB 191, 8/04/1995

•

Grantor's reservation of unqualified power to remove & appoint new trustee (other
than grantor) does not cause inclusion of trust in gross estate under §§2036, 2038.

•
©

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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Removing & replacing fiduciary protector

____________________________
____________________________

If protector is a fiduciary, grantor or beneficiary may be shielded
by Vak, Wall, Rev. Rul. 95-58 to prevent inclusion.

____________________________

But…

____________________________

Scope of protector's powers are unlike many trustee powers.
(Usually much broader)
©

____________________________
____________________________
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What if the protector is not a fiduciary?

____________________________

Uncertain if Vak / Wall analysis applies

•

____________________________

Safer option:

•

"Protector designator" named in instrument holds power

•

____________________________

•

"A partner in the law firm of Evergreen Legacy Planning, LLP or its successor in
interest may appoint…"

•

"The attorney for the trustee may appoint…"

____________________________
____________________________
____________________________

©
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Safe. No §2036(a)(2) or
§2038(a)(1) concern.

No

Does settlor have power to remove and replace
the power holder?

Yes
Risk: §2036(a)(2) / §2038(a)(1)
concern; Beyond Wall logic.

No

Is the power holder being removed
acting in a fiduciary capacity?

No

Must replacement be "not related or subordinate"
to grantor with IRC §672?

Yes
Risk: §2036(a)(2) / §2038(a)(1)
concern;
Beyond Rev. Rul. 95-58.

Yes

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

Safe.
Within Rev. Rul. 95-58

____________________________
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Elder

Docx®

model language

____________________________

Power to amend:
Update trustee powers as needed

•

____________________________

Estate tax trigger / basis adjustment option (granting/expanding POA)

•

May require TP consent to exercise (requires TP be nonadverse, a default provision under MAPT)

•

•

Connection back to §1.05 Statement of Intent

•

Correct ambiguities & scrivener’s errors (your CYA provision)

•

"Reflect tax or other legal changes."

©

____________________________
____________________________

Cannot amend in a way that makes trust available for Medi-Cal / Medicaid purposes

•

____________________________

____________________________
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Settlor's intent as the protector's guide

Why did settlor create a trust? Why not distribute the property
outright?

•

____________________________
____________________________

•

Insulate assets from future potential creditors?

•

Preserve value of capital contributed to trust?

•

Preserve a piece of "legacy" property (family business, cabin, etc.)?

•

Help descendants mature into an inheritance?

•

Provide for beneficiaries who are disabled, or who may become disabled in
the future?

•

Minimize taxes? (And are all taxes of equal concern?)

©

____________________________

____________________________
____________________________
____________________________
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Elder Docx®
MAPT

"We are creating this trust as part of our estate plan to
ensure efficient management, administration, and protection
of the trust assets for our beneficiaries. It is our express
intent that the principal and income of this trust will not be
available to either of us for any purpose, including Medicaid.
In order to maximize the benefit to our trust beneficiaries,
we give our Trustee broad discretion with respect to the
management, distribution, and investment of assets in our
trust. Our objective is that the assets in this trust will not be
subject to the claims of any beneficiary's creditors.
All provisions of this agreement shall be construed so as to
accomplish our objectives. Any beneficiary has the right at
any time to release, renounce, or disclaim any right, power,
or interest that might be construed or deemed to defeat our
objectives."

110
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Wealth Docx®
RLT

"I am creating this revocable trust and any separate trusts
established under this instrument with the intent that assets
transferred to the trust be held for my benefit while I am
living, and for the benefit of my beneficiaries after my death
on the terms and conditions set forth in this instrument. In
order to accomplish the intent set forth in this Section, I
have given my Trustee broad discretion with respect to the
management, distribution, and investment of assets in my
trust. To the extent possible I wish to avoid conservatorship
proceedings if I become incapacitated and probate
proceedings upon my death. I direct my Trustee to
administer the trust in a manner that will help protect the
trust property from claims of my beneficiaries' creditors, and
provide a meaningful legacy and promote harmony among
my beneficiaries."

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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Quasi-trustee ("trustee-like standard")
Advise, direct discretionary distributions
Direct, veto sales of specific assets
Direct investments
Manage trust-owned business
Vote trust-owned stock

Quasi-judicial ("court-like standard")
Resolve disputes concerning trust
Amend trust
Grant / revoke / modify powers of appointment
Add / delete beneficiaries
Change distribution standard?
Block exercise of beneficiary power
Construe trust terms
Change situs; governing law
Terminate trust
Remove, replace TTEE; designate succession
Approve accountings, release TTEE
Refer matter for adjudication/ mediation / arbitration
Consent to exercise of power of appointment
Change / approve TTEE compensation

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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____________________________
____________________________
____________________________

DOMESTIC CASES

____________________________
____________________________
____________________________
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Selected U.S. Cases

____________________________

•

Lewis v. Hanson, 128 A.2d 819 (Del. 1957)

•

Harrington v. Bishop Trust Co., 43 Haw. 277 (Hawaii 1959)

____________________________

•

Crocker-Citizens National Bank v. Younger, 4 Cal.3d 202 (Cal.
1971)

____________________________

•

Stuart v. Wilmington Trust Co., 474 A.2d 121 (Del. 1984)

____________________________

•

Rob’t T. McLean Irrevocable Trust v. Patrick Davis, P.C., 283
S.W.3d 786 (Mo. App. 2009)

____________________________
____________________________

©
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•
•
•

____________________________

Lewis v. Hanson
128 A.2d 819 (Del. 1957)

____________________________

Delaware RLT by Florida settlor. Estate dispute among heirs
Key issues: Choice of laws; exercise of power of appointment
Directed trust; Wilmington Trust Co. as trustee to manage, invest,
and reinvest trust corpus

____________________________

Certain trustee powers exercisable only with consent of trust’s
investment advisor:

____________________________

•

Sell trust assets

•

Invest proceeds from sales of trust property

•

Participate in mergers & reorganizations of corporations held as corpus

©

____________________________
____________________________
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____________________________

Lewis v. Hanson
128 A.2d 819 (Del. 1957)

____________________________

•

All other trustee powers exercisable without advisor’s action

•

Trust advisor referenced as fiduciary / quasi-trustee
(Gathright’s Trustee v. Gaut, 124 S.W.2d 782 (Ky. 1939); Restatement of
Trusts §185, Cmt. C; 2 Scott on Trusts, §185)

•

Requiring advisor's joinder not unlike appointment of cotrustees

•

____________________________

____________________________
____________________________
____________________________
____________________________
____________________________

©

2017-2018 - Bespoke Protector Company, LLC – all rights reserved

www.bespokeprotector.com

Note: Don't include a "TP consent"
provision

•

Risks paralyzing essential trust administration

•

Disempowers TTEE
Increases operating cost of trust
Essentially renders TP as co-TTEE

•
•
•

____________________________
____________________________
____________________________
____________________________
____________________________

Also elevates TP liability to that of TTEE

____________________________
* WDx contains savings language: TP deemed to have consented
after ten days
©

____________________________
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Lewis v. Hanson on choice of
law

____________________________
____________________________
____________________________

In…deciding what law is applicable to determine [a
trust's] validity…the most important facts are:
the intention of the creator of the trust,

____________________________

the domicile of the trustee, and

____________________________

the place in which the trust is administered
©

____________________________

____________________________
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Harrington v. Bishop Tr. Co., et al.
43 Haw. 277 (Hawaii 1959)

•

Hawaii revocable trust deed executed by married couple

•

Directed trust; investment advisor directed voting of stock

•

Third party advisor given trustee's proxy to vote stock

•

Provision held as valid & not contrary to public policy

Crocker-Citizens National Bank v.
Younger
4 Cal.3d 202 (Cal. 1971)

Trust included individual (descendant) beneficiaries and
charities
•

Committee of advisors could specify charities

•

Committee comprised of beneficiary, a family friend, and
corporate trustee

•

Distress clause could be triggered by committee to increase
distributions to individual beneficiaries

Crocker-Citizens National Bank v.
Younger
4 Cal.3d 202 (Cal. 1971)

•

Individual beneficiaries loaded committee to trigger distress clause;
bank objected

•

(Held) Trustor did not intend to vest committee control in individual
beneficiaries; committee to be disinterested
•

"…rules pertaining to the rights and duties of trustees generally would be
broadly applicable to trust advisors or other persons holding trust powers..."

•

"Trust advisers with powers of direction must be considered fiduciaries…"

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
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Stuart v. Wilmington Trust Co.
474 A.2d 121 (Del. 1984)

Heirs of Carnation Milk Company fortune (3 identical trusts).
Key issues: Interpretation of intent to preserve corpus v. distribute to beneficiary
•

Trustee, acting with "advisors," could invade income & principal for beneficiary

•

Advisory board (of 2) included beneficiary (or lineal male descendant) and a non-family
member

•

At least one of the advisor’s joinder required for most trustee actions, including invasion
of principal and distributions to beneficiary

•

Advisor direction legally binding on trustee

•

Advisor received notice of all significant actions concerning trust

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

Fiduciary nature of advisor’s role not in issue, but the breadth & nature is clearly "quasitrustee."
©

____________________________

____________________________

Self-appointment by beneficiary was invalid
©

____________________________
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•

____________________________
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©

____________________________

____________________________

"Of course, the person upon whom such power is conferred, is operating
in a fiduciary capacity." (Citing 2 Scott, Trusts, 2d. ed., §185)
©

____________________________
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Rob't T. McLean Irrevocable Trust v.
Ponder
2013 WL 5761058 (Mo. App. Oct. 24, 2013)
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•

Remove a trustee

•

Appoint successor trustee

•

Resign as trust protector

____________________________
____________________________

Trust specified protector's powers held in fiduciary capacity.
(Sec. 5.4)

•
•

Not liable for action taken in good faith

•

No duty to supervise trustee

©

____________________________
____________________________

Trust protector held three specific powers:

•

____________________________

____________________________
____________________________

2017-2018 - Bespoke Protector Company, LLC – all rights reserved

www.bespokeprotector.com

Rob't T. McLean Irrevocable Trust v. Ponder,
2013 WL 5761058 (Mo. App. Oct. 24, 2013)

____________________________
____________________________

•

Trust established for quadriplegic beneficiary following P/I
settlement

____________________________

•

Trustee spent bulk of trust estate within eighteen months

____________________________

•

Plaintiff failed to establish that expenditures were
inappropriate

____________________________

•

Failed to establish damages due to protector's delayed
exercise to remove trustee (or any other action/inaction by
protector)

____________________________

©

____________________________
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____________________________
____________________________

STATUTORY OVERVIEW

____________________________
____________________________
____________________________
____________________________

____________________________
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Misc. International Statutes

____________________________
____________________________

•

Belize Trusts Act (Ch. 202, Rev. 2000) §16(5)

•

British Virgin Islands Trustee Ordinance, 1961 (amd. 1993)
§86(3)

•

Cook Islands International Trusts Act 1984 (amd. 1999) Part
IV, §20(4)

____________________________
____________________________
____________________________
____________________________

©
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____________________________
____________________________

Belize Trusts Act (Chapter 202, Rev. 2000) §16(5):

____________________________

•

Subject to the terms of the trust…

•

in the exercise of his office a protector shall owe a fiduciary
duty to the beneficiaries of the trust or

•

to the purpose for which the trust is created.

____________________________
____________________________
____________________________

©
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____________________________

British Virgin Islands Trustee Ordinance, 1961 (amd. 1993)
§86(3):

A person exercising any of the powers set forth in paragraphs
(a) to (d) and (g) of subsection (2) shall not by virtue only of
the exercise of the power be deemed to be a trustee; and

•

unless otherwise provided in the instrument creating the trust,
is not liable to the beneficiaries for the bona fide exercise of
the power.

•

©

____________________________
____________________________
____________________________
____________________________
____________________________
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____________________________

Cook Islands International Trusts Act 1984 (amd. 1999) Part IV,
§20(4):
•

Subject to the trust instrument…

•

a protector of a trust shall not be liable or accountable as a
trustee or other person having a fiduciary duty to any person
in relation to any act or omission in performing the function of
a protector under the trust instrument.
©

____________________________
____________________________
____________________________
____________________________
____________________________
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Domestic Protector Statutes (Model UTC)

Provisions concerning trust protector not mandatory; default provisions may
be modified by trust instrument. (UTC §105(b))

•

Practitioners must verify whether jurisdiction has modified. (Most have not.)

•

UTC §808(d): A person, other than a beneficiary, who holds a power to
direct is presumptively a fiduciary who, as such, is required to act in good
faith with regard to the purposes of the trust and the interests of the
beneficiaries. The holder of a power to direct is liable for any loss that
results from breach of a fiduciary duty.

•

•

©

Default example: WY Stat § 4-10-711. (2015): Trust protectors are fiduciaries to the
extent of the powers, duties and discretions granted to them under the terms of the
trust instrument. (A default, not a mandatory provision in Wyoming.)
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____________________________

Model UTC §808:
(b) If the terms of a trust confer upon a person other than the settlor of a revocable trust
power to direct certain actions of the trustee, the trustee shall act in accordance with an
exercise of the power unless the attempted exercise is manifestly contrary to the terms
of the trust or the trustee knows the attempted exercise would constitute a serious
breach of a fiduciary duty that the person holding the power owes to the beneficiaries of
the trust.

•

____________________________
____________________________

•

***

____________________________

•

(d) A person other than a beneficiary who holds a power to direct is presumed to be a
fiduciary and is required to act in good faith with regard to the purposes of the trust and
the interests of the beneficiaries. The holder of a power to direct is liable for any loss
that results from breach of a fiduciary duty.

____________________________

(Emphasis added)
©

____________________________
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____________________________

Comment to §808 (paragraph 2):
•

Subsections (b)-(d) ratify the use of trust protectors and advisers.
Subsections (b) and (d) are based in part on Restatement (Second) of
Trusts § 185 (1959). Subsection (c) is similar to Restatement (Third) of
Trusts § 64(2) (Tentative Draft No. 3, approved 2001). "Advisers"
have long been used for certain trustee functions, such as the
power to direct investments or manage a closely-held business.
"Trust protector," a term largely associated with offshore trust
practice, is more recent and usually connotes the grant of greater
powers, sometimes including the power to amend or terminate the
trust. Subsection (c) ratifies the recent trend to grant third persons
such broader powers.
(Emphasis added)

©

____________________________
____________________________
____________________________
____________________________
____________________________
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Protectors and the UTC

UTC §105:
DEFAULT AND MANDATORY RULES.
• (a) Except as otherwise provided in the terms of the trust, this
[Code] governs the duties and powers of a trustee, relations among
trustees, and the rights and interests of a beneficiary.
(b) The terms of a trust prevail over any provision of this [Code]
except:

•

…
(…nothing about powers to direct)
©

____________________________
____________________________
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Protectors and the UTC

____________________________

Comments under §105:

Subsection (a) emphasizes that the Uniform Trust Code is primarily
a default statute. While this Code provides numerous procedural
rules on which a settlor may wish to rely, the settlor is generally
free to override these rules and to prescribe the conditions under
which the trust is to be administered. With only limited exceptions,
the duties and powers of a trustee, relations among trustees, and
the rights and interests of a beneficiary are as specified in the terms
of the trust.

•

(Emphasis added)
©

____________________________
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Domestic Trust Protector Statutes (pertinent part)

(AK) AK Stat § 13.36.370 (2015): (d) Subject to the terms of the trust instrument, a
trust protector is not liable or accountable as a trustee or fiduciary because of an act
or omission of the trust protector taken when performing the function of a trust
protector under the trust instrument.

instrument to direct, consent to, or disapprove a fiduciary's investment decisions, or
proposed investment decisions, such trust advisors shall be considered to be
fiduciaries when exercising such authority unless the governing instrument provides
otherwise.

(CO) CO Rev. Stat § 15-16-801(8)(a) "Trust advisor" means a person who is: (I)
Acting in a fiduciary capacity; and (II) Vested under a governing instrument with
fiduciary powers to direct a trustee's actual or proposed investment decisions or noninvestment decisions.(b) A person who holds a nonfiduciary power over a trust,
including a power of appointment as defined in section 15-2-102, is not subject to the
provisions of this part 8, regardless of whether he or she is described as a "trust
advisor" within a governing instrument.

(IL) 760 ILCS 5/16.3: (e) Duty and liability of directing party. A directing party is a
fiduciary of the trust subject to the same duties and standards applicable to a trustee
of a trust as provided by applicable law unless the governing instrument provides
otherwise, but the governing instrument may not, however, relieve or exonerate a
directing party from the duty to act or withhold acting as the directing party in good
faith reasonably believes is in the best interests of the trust.

(DE) 12 DE Code § 3313 (2015): (a) Where 1 or more persons are given authority
by the terms of a governing instrument to direct, consent to or disapprove a
fiduciary's actual or proposed investment decisions, distribution decisions or other
decision of the fiduciary, such persons shall be considered to be advisers and
fiduciaries when exercising such authority provided, however, that the governing
instrument may provide that any such adviser (including a protector) shall act in a
nonfiduciary capacity.

(IN) IC 30-4-3-9: (b) If the terms of the trust give a person a power to direct the
trustee in the administration of the trust, except as provided in subsection (a) of this
section: (1) If the person holds the power as a fiduciary, the trustee has a duty to
refuse to comply with any direction which he knows or should know would constitute
a breach of a duty owed by that person as a fiduciary. (2) If the person holds the
power solely for his own benefit, the trustee may refuse to comply only if the
attempted exercise of the power violates the terms of the trust with respect to that
power.

(GA) GA Code § 53-12-303 (2015): (c) Whenever a trust reserves to the settlor or
vests in an advisory or investment committee or in any other person, including a
cotrustee, to the exclusion of one or more trustees, the authority to direct the making
or retention of any investment, the excluded trustee shall be liable, if at all, only as a
ministerial agent and not as trustee for any loss resulting from the making or
retention or any investment pursuant to the authorized direction.

Domestic Trust Protector Statutes (pertinent part)

(MI) MI Comp L § 700.7809 (2015): (a) Except as provided in subsection (2),
the trust protector is a fiduciary to the extent of the powers, duties, and
discretions granted to him or her under the terms of the trust. (2) The terms
of a trust may provide that a trust protector to whom powers of administration
described in section 675(4) of the internal revenue code, 26 USC 675, have
been granted may exercise those powers in a nonfiduciary capacity.
However, the terms of the trust shall not relieve the trust protector from the
requirement under subsection (1)(b) that he or she exercise or refrain from
exercising any power, duty, or discretion in good faith and in accordance with
the terms and purposes of the trust and the interests of the beneficiaries.
(NV) NV Rev Stat § 163.5553 (2015): 1. A trust protector may exercise the
powers provided to the trust protector in the instrument in the best interests
of the trust. The powers exercised by a trust protector are at the sole
discretion of the trust protector and are binding on all other persons.
(NV) NV Rev Stat § 163.5551 (2015): If one or more trust advisers are given
authority, by the terms of an instrument, to direct, consent to or disapprove a
fiduciary's investment decisions, the investment trust advisers shall be
considered fiduciaries when exercising that authority unless the instrument
provides otherwise.

one or more advisors, including, but not limited to:
(A) Advisors who have authority under the terms of the trust instrument to
remove and appoint qualified trustees or trust advisors; and
(B) Advisors who have authority under the terms of the trust instrument to
direct, consent to or disapprove distributions from the trust. For purposes of
this section, the term "advisor" includes a trust "protector" or any other
person who, in addition to a qualified trustee, holds one or more trust
powers.
(SD) SD Codified L § 55-1B-6 (2015): The powers and discretions of a trust
protector are as provided in the governing instrument and may be exercised
or not exercised, in the best interests of the trust, in the sole and absolute
discretion of the trust protector and are binding on all other persons.
(TX) TX Trust Code §114.0031: (e) If the terms of a trust give a person the
authority to direct, consent to, or disapprove a trustee's actual or proposed
investment decisions, distribution decisions, or other decisions, the person is
considered to be an advisor and a fiduciary when exercising that authority
except that the trust terms may provide that an advisor acts in a nonfiduciary
capacity.

(RI) RI Gen L § 18-9.2-2(9)(iii) (2015): (iii) For the purposes of this chapter,
neither the transferor nor any other natural person who is a nonresident of
this state nor an entity that is not authorized by the law of this state to act as
a trustee or whose activities are not subject to supervision as provided in
subparagraph (I) of this subsection shall be considered a qualified trustee;
however, nothing in this chapter shall preclude a transferor from appointing
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____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

(ID) ID Code § 15-7-501 (2015): (4) When trust advisor considered as fiduciary. If
one (1) or more trust advisors are given authority by the terms of a governing
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____________________________

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

Domestic Trust Protector Statutes (pertinent part)

____________________________
____________________________

(UT) UT Code § 25-6-14(7)(b) (2015): (References only in passing in
DAPT statute): the settlor has the authority under the terms of the trust
instrument to appoint nonsubordinate advisors or trust protectors who
can remove and appoint trustees and who can direct, consent to, or
disapprove distributions

____________________________

(WA) WA Rev Code § 11.100.130 (2015): Whenever power or authority
to direct or control the acts of a fiduciary or the investments of a trust is
conferred directly or indirectly upon any person other than the designated
trustee of the trust, such person shall be deemed to be a fiduciary and
shall be liable to the beneficiaries of the trust and to the designated
trustee to the same extent as if he or she were a designated trustee in
relation to the exercise or nonexercise of such power or authority.

____________________________
____________________________
____________________________
____________________________
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Non-UTC statutes recognizing protectors

AK: AS 13.36.370-375
DE: DEL. CODE ANN. TIT. 12 §3313

GA: O.C.G.A. §53-12-303(c)
ID: 2005 IDAHO CODE 15-7-501
IL: 760 ILCS 5/16.3

163.5547, 163.5551, 163.5553,
163.5555
RI: RI GEN. L. §18-9.2-2(9)(iii)
SD: SD CODIFIED L. §55-1B-6, 7
TX: TX TRUST CODE §114.0031

UT*: UT CODE §25-6-14

IN: IND. CODE §30-4-3-9

WA: WA REV. CODE §11.100.130

MI: MCLS §700.7809

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

NV: NV REV. STAT. §§163.5545,
*Although UT is a UTC state, it did not adopt §808; References protector in passing in DAPT statute
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UTC-derived statutes recognizing
protectors

AL: ALA. CODE 19-3B-808

MO: MO REV. STAT. §456.8-808

VT: 14 V.S.A. §808

AZ: A.R.S. §14-10808, 14-10818

MT: MT CODE §72-38-808

VA: VA CODE §64.2-770

AR: A.C.A. §28-73-808

NE: N.R.S. §30-3873

WV: WV CODE §44D-8-808

DC: DC CODE §19-1308.08

NH: NH REV. STAT. §564-B:8-808

WI: WI STAT. §§701.0808, 701.0818

FL: FLA. STAT. §736.0808

NM: NM STAT. §46A-8-808

WY: WY STAT. §§4-10-808, 4-10-710-718

KS: KS STAT. §58a-808

NC: NC GEN. STAT. §36C-8A-1-11

KY: KY REV. STAT. §8.8-080

ND: ND CENT. CODE §59-16-08

ME: ME REV. STAT. 18-B-§808

OH: OHIO REV. CODE §5808.08

MD: MD ESTATES & TRUST CODE ANN.
§14.5-808

OR: OR REV. STAT. §§130.685, 130.735

MA: ALM GL CH. 203E §808
MS: MISS. CODE ANN. §91-8-808, 91-81201

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

PA: 20 PA CONS. STAT. §7778

SC: SC CODE §62-7-808
TN: TN CODE §§35-15-808, 35-15-12011206
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UTC §§801, 808

____________________________
____________________________

•

TTEE always bound to administer trust in good faith according
to terms and purposes and interests of beneficiaries (UTC
§801)

____________________________

•

Must follow TP instruction unless doing so constitutes "serious
breach" of duty TP owes to benes or is "contrary to terms of
trust." (UTC §808(b))

____________________________

©
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____________________________
____________________________

The trustee SHALL act in accordance with the exercise of the
power…

•

____________________________

•

unless [*trustee determines] the attempted exercise (of the power to direct)...

•

is manifestly contrary to the terms of the trust, or...

•

the trustee knows the attempted exercise would cause a "serious breach" of
a fiduciary duty that the person holding the power (that is, the protector)
owes to the beneficiaries

____________________________

TTEE cannot blindly rely on protector’s actions, nor comply with protector's
capricious instructions/direction

____________________________

©

____________________________
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____________________________
____________________________
____________________________
____________________________

Whom shall we choose?

SELECTING A TRUST
PROTECTOR

____________________________
____________________________
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Who SHOULD serve as protector?

____________________________
____________________________

Must be independent party

•

•

Required by EDx (& WDx)

•

Prevent adverse tax, creditor exposure concerns

____________________________

•

Should have significant estate planning / administration
expertise

•

May be individual, committee, or company
©

____________________________
____________________________
____________________________
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Who SHOULD serve as protector?

____________________________
____________________________

•

Settlor's brother-in-law?

•

Settlor's CPA? Financial Advisor?

____________________________
____________________________

Settlor's Attorney?

•

•

HECK NO!

____________________________

Another experienced trust attorney?

•

©

____________________________
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Settlor's attorney as protector?

____________________________

•

Inherent fiduciary relationship with client

____________________________

•

Conflict of interest?

____________________________

•

Malpractice coverage?

What happens in a conflict?

____________________________

•

•

Likely unable to serve as protector

____________________________

•

Likely unable to serve as attorney for client

____________________________

©
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Entity protectors

____________________________
____________________________

•

Houses protector functions

•

Comprised of individuals or committees

•

Liability umbrella for individual actors (protector, distribution
committee, advisors)

•

Easier to get E&O / D&O insurance for entity

•

Provides continuity when individual is unavailable
•
©

____________________________
____________________________
____________________________
____________________________

(The 25+ year solution)
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ADDITIONAL READING

____________________________
____________________________

____________________________
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•

Tiernan, Peter B., Evaluate and Draft Helpful Trust Protector
Provisions (38 ESTPLN 24, 2011 WL 2676822); http://bit.ly/2uZ2iXE

•

Sherby, Kathleen R. & Flash, Justin T., The Nature and Effective
Use of "Trust Advisors" and "Trust Protectors" as Third Party
Decision Makers (ALI-CLE Seminar Resource, March 24, 2015)

•

Sterk, Stewart E., Trust Protectors, Agency Costs, and Fiduciary
Duty, (27:6 Cardozo Law Rev. 2761 (2006)) (Redistributed with
permission)

•

McClintock, Matthew T., Thinking Deeper about Protectors and Their
Powers (LISI Estate Planning Newsletter #2439, July 21, 2016)
©
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•

Reimer, Christopher M., The Undiscovered Country: Wyoming’s
Emergence as a Leading Trust Situs Jurisdiction (Wyoming Law
Review vol. 11, no. 1, 2011)

•

King, Al W., III, Planning Opportunities Using Domestic Trust
Jurisdictions – i.e., Alaska, Delaware, Nevada, New Hampshire, South
Dakota, and Wyoming (Presentation to Fusion Collaboration
conference June 26, 2016)

•

Bove, Alexander A., Jr., Trust Protectors – A Practice Manual with
Forms, Juris Publishing 2014)

•

Bove, Alexander A., Jr., To Be or Not to Be – A Fiduciary, That is The
Question (LISI Estate Planning Newsletter #2432, June 30, 2016)

•

Grigsby, Calvin, Separable Liabilities of Trustees in Directory Trusts,
(60 Cal. L. Rev. 1151 (1972))
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TRUSTS AS BENEFICIARIES OF RETIREMENT PLANS
Christine R. Emison

There are certain rules and potential problems of naming a trust as the beneficiary of a
retirement plan, and there are specific factors you need to take into consideration in
making those beneficiary designations.
Planning for retirement accounts should be a part of the overall estate plan for a client.
At the end of 2016, individuals held over $25 trillion in various retirement plans, and IRA
ownership increases with age,1 so for many clients, their retirement plan will be the
largest asset that they own at death.
Retirement plans include a several types of investments plans, including traditional IRAs,
Roth IRAs, 401(k)s, and 403(b) plans. Employer sponsored plans (ERISA plans) may
have some different rules, and each plan administrator can have some variation in plan
rules, but they are all governed by the distribution rules of IRS Code Sections 401 and
408.2 The regulations set forth how required minimum distributions (RMDs) of retirement
plans are calculated. There are also different RMD rules for the original owner of the
retirement plan, and for their beneficiaries.
I.

GOALS OF ESTATE PLANNING SHOULD BE REFLECTED IN RETIREMENT
PLAN BENEFICIARY DESIGNATIONS
When designing a client’s estate plan, consideration of the beneficiary
designations for their retirement plans should be a part of the overall estate
planning process. The beneficiary designations will determine how retirement
assets are going to be distributed at the client’s death, whether that is outright in
a lump sum, over a number of years, or through a trust. Having designated
beneficiaries will also keep those assets out of probate.
Other planning concerns should be:


Who do they want to first and foremost take care of?



Do they want it all to go to a spouse, or do you want to limit the spouse’s
control of the retirement plan?



Do they have a spouse that is easily influenced by others, or
incompetent?



Is the remarriage of the surviving spouse a concern?



Is a potential beneficiary a candidate for elder law planning?

1

According to the Investment Company Institute, Ten Important Facts about IRAs, July 10, 2017,
www.ici.org.
2

26 U.S.C. §§401 and 408 generally; Treas. Regs. §1.401(a)(9).
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Do they have a blended family?



Are there beneficiaries who are special needs, spendthrifts, or have
substance abuse problems?



Do they need the distributions to be asset protected from creditors,
predators, or high liability occupations?

Just as these questions are addressed in their estate plans, they should be
addressed with their retirement benefits. Because retirement plans normally pass
by a beneficiary form, and are commonly left to a spouse, some practitioners do
not give them proper consideration in the estate planning process.
Normally, the main goal is to stretch the retirement plan distributions over as
many years as possible, and get the benefit of tax deferral. Asset protection is
another goal. Retirement plans get an added benefit of being protected from
creditors in most cases.3 Elder law issues may be another concern, and you may
want to avoid leaving assets to a beneficiary who is likely headed for expensive
long-term care. With special needs planning, you do not want to have the
distributions made to the special-needs beneficiary directly, but only for their
supplemental needs. You also have to carefully consider if you want to name a
charity as a beneficiary of a retirement plan, as it can have significant negative
impacts on the other beneficiaries of the plan.
II.

WHAT’S THE BIG DEAL ABOUT RETIREMENT PLAN BENEFICIARY
DESIGNATIONS – TAX DEFERRAL
The tax implications of deferring retirement plan distributions, versus taking them
in a lump sum, are astounding, and can add up to tax savings in the hundreds of
thousands of dollars. Under certain conditions, the IRS allows retirement plan
distributions to be stretched over a longer period of time. That normally allows
beneficiaries to get the most amount of tax deferral, and consequently, the most
out of their retirement plans. This is contingent on whether the beneficiaries
qualify as designated beneficiaries under the IRS code.

III.

WHO – OR WHAT – IS A DESIGNATED BENEFICIARY
The IRS will allow a beneficiary to stretch the retirement plan distributions for
more than five years if the beneficiaries are all considered a "designated
beneficiary" under the retirement plan distribution rules.4 Designated
beneficiaries are commonly spouse, children, other individuals, or some
combination of the above.

3

However, see In re Clark (Clark v. Rameker), 714 F 3d 559 (7th Cir. 2013). According to this
decision made in 2014, inherited IRAs no longer get that same asset protection as the
participant’s IRA, or a spousal rollover IRA.
4

IRC §401(a)(9) and Treasury Regulation §1.401(a)(9)(B(iii)(II)).
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Not every beneficiary that is designated to receive distributions is a designated
beneficiary under IRS rules, even if they are designated on a beneficiary
designation form. For instance, charities, your estate, or a company may be
designated on a beneficiary form as the intended beneficiary, but they are not
considered designated beneficiaries under the IRS rules. A beneficiary might be
a designated beneficiary even if not designated by the participant on a
beneficiary designation form. Some plans designate who will be the beneficiary if
none is named. Many times, the plan may name the estate as beneficiary. But
other retirement plans provide that if the participant didn’t have a beneficiary
named, it would first go to spouse, and if none, to the next of kin.
Further, if one beneficiary in not considered a designated beneficiary under the
IRS regulations, the retirement plan owner will be treated as having no
designated beneficiaries, and distributions will have to be made under the five
year rule.5 If all the beneficiaries are considered designated beneficiaries, the
life expectancy divisor is that of the oldest beneficiary.
For a trust to be considered a designated beneficiary, the trust must be a seethrough trust under IRS rules. That means you can look through or see through
the trust to see who the designated beneficiaries are. If a trust is named as
beneficiary of a retirement plan, the requirements to be able to stretch the
retirement plan distributions for more than five years6 are:
1.

The trust is valid under state laws;

2.

The trust is irrevocable, or will become irrevocable upon the death of the
owner;

3.

The beneficiaries of the trust are identifiable from the trust instrument;
and

4.

The appropriate documentation has been provided to the plan
administrator by October 31 of the year following the retirement plan
owner’s death. This normally requires a trustee to either provide a copy
of the trust and/or the list of beneficiaries.

Rules 1, 2 and 4 are fairly easy to meet but it’s Rule 3 that causes the most
concern between practitioner and the IRS, and can also be the most costly if
mistakes are made. Practitioners need to make sure the trust meets the
requirement of the beneficiaries being identifiable from the trust instrument.
IV.

TYPES OF TRUSTS AS BENEFICIARIES
The type of trust that is named as a beneficiary under a retirement plan, or the
provisions of the trust, determines much of what will happen in the tax deferral

5

Tres Reg. 1.401(a)(9)-4 A-3.

6

IRC §401(a)(9) and Treasury Regulation §1.401(a)(9)-4 A-5(b).
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arena. There are several types of trusts that are named as beneficiaries of
retirement accounts. This discussion will include:
1.

Conduit trust;

2.

Accumulation trust;

3.

Standalone retirement trust;

4.

Marital trust;

5.

Credit shelter trust; and

6.

Descendants’ trust.

A.

Conduit Trusts
Conduit trusts are a kind of see-through trust. With conduit trusts, all
distributions from the retirement plan are immediately distributed to the
trust and then to the trust beneficiaries. There is no accumulation of
distributed money within the trust. Withdrawals are based on life
expectancy of the oldest beneficiary, or if subtrusts are named, it can be
based on the life expectancy of each subtrust beneficiary. Only the
named beneficiaries matter for calculating RMDs. Contingent or
remainder beneficiaries are not counted in calculating RMDs. Powers of
appointment can cause issues in some trusts because there exists the
possibility of other beneficiaries, but with Conduit Trusts, this is not an
issue because only the named beneficiaries matter for calculating RMDs.
The advantages of the conduit trust include certainty. They have been
supported by treasury regulations.7 They also give the greatest flexibility
for beneficiaries for granting powers of appointment, as the potential
appointees are not beneficiaries you have to consider. They are the
easiest to get the desired distribution pattern, and contingent beneficiaries
don’t count for calculating RMDs. The biggest advantage is that no tax
deferral is lost if the designated beneficiaries are planned carefully.
The disadvantages of the conduit trust are that it limits the trustee‘s
discretion over distributions of withdrawals. The trustee is required to
distribute all RMDs to the beneficiary each year, regardless of whether
the beneficiary has substance abuse problems; are a spendthrift; or are
getting ready for a divorce. Then any distribution amounts are subject to
creditor’s claims.
Even with conduit provisions in a trust, the oldest trust beneficiary’s life
expectancy becomes the measuring life for determining the timing of
distributions if the main living trust is named as the beneficiary. The key

7

Treas. Regs. 1.401(a)(9)-5, A-7(c)(3).
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to maximizing deferral is to name each subtrust under the main trust to
receive a specific percentage or share of the retirement plan on the
beneficiary designation form, as discussed in "Possible Solutions" below.
B.

Accumulation Trusts
Accumulation trusts are trusts in which the trustee can accumulate
retirement plan distributions inside the trust. The identification of the
oldest trust beneficiary and confirming all beneficiaries are individuals
becomes critical. The trustee is allowed to accumulate retirement plan
distributions within the trust, but that can have tax ramifications if
distributions accumulate in the trust, as trusts are generally taxed at a
higher tax rate than individuals.
A challenging issue is determining which beneficiaries are counted as
beneficiaries with an accumulation trust. Both current and remainder
beneficiaries must be counted unless they are deemed to be a "mere
potential successor beneficiary," which is only vaguely described by the
IRS.8 All beneficiaries must be identifiable to be a designated beneficiary.
Normally RMDs are based on the life expectancy of the oldest of all
current and remainder beneficiaries.
The advantages of an accumulation trust is that the trustee has discretion
on whether to make distributions. It can give the beneficiaries asset
protection, for instance, if the trustee decides not to make distributions to
someone who is getting ready for a divorce. The trustee can also take
into consideration each beneficiary’s specific needs. There can also be
incentive trust provisions that encourage certain behaviors, so that the
trustee has the discretion to give more or less money, depending on the
behavior of the beneficiary.
The disadvantages of accumulation trusts are that they are much more
difficult to draft while insuring all beneficiaries are considered designated
beneficiaries. It also limits who you can name as a remainder and
contingent beneficiaries. Naming older remainder or contingent
beneficiaries cause their life expectancy to be used as a measuring life.
You shouldn’t name charities as remainder or contingent beneficiaries, as
charities are not considered designated beneficiaries, so that would
cause the five year rule to apply to all beneficiaries.
Powers of appointment should not be included in the trust provisions
unless all potential appointees have been considered to determine if they
are designated beneficiaries. All appointees should be identifiable
individuals, who pass as a designated beneficiary, and be younger than
the person who you want to be the measuring life.

8

Treas. Reg 1.401(a)(9)-4, A-5(c).
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C.

Standalone Retirement Trusts
One method practitioners have developed to deal with accumulation
trusts, conduit trusts, and designated beneficiary issues is the standalone
retirement trust. This is also referred to as a switch trust or a toggle trust.
It is designed to protect inherited retirement accounts. The standalone
retirement trust is established as an inter vivos grantor trust created by
the participant. It’s normally unfunded, or nominally funded during the
grantors life, but it receives retirement plan benefits upon the death of the
participant, and it requires a properly drafted beneficiary designation form.
It can be irrevocable immediately, or irrevocable upon the death of the
plan owner. It is normally drafted with conduit trust provisions, but
includes trust protector provisions that allow the trust protector the power
at the death of the grantor to void the conduit trust provisions; change
them to accumulation trusts; and change remainder beneficiaries and
powers of appointment provisions. Such actions need to be taken within
nine months of the date of the decedent’s death, and are treated as a
disclaimer. This allows you to begin with the certainty of a conduit trust
and the flexibility of a second look. The disadvantage is that you’re relying
on a PLR that has been subject to criticism by many practitioners and
commentators.9
A subtrust within the standalone retirement trust named as beneficiary on
the beneficiary designation form qualifies as a designated beneficiary.
Beneficiaries do have to be identifiable in the trust and all beneficiaries
must be individuals. The inherited IRA assets can be protected from
bankruptcy, mismanagement of assets, lawsuits, creditors, divorce,
underage children and spendthrifts. With the standalone retirement trust,
the full stretch is allowed over the lifetime of each separate beneficiary, so
maximum deferral is obtained.

D.

Marital Trusts
Normally, naming the spouse as the beneficiary of retirement plans
provides them with the benefit of rolling it over into their own IRA, which
makes it an attractive option. However, there are times when you may not
want to name the spouse as the primary beneficiary. Naming the marital
QTIP trust may be a better option as the retirement plan beneficiary if you
have concerns that the spouse may be easily influenced by others; are
not good at managing money; are a spendthrift; are concerned about
remarriage, their incompetence; or there are blended families.
If you do name the Marital QTIP trust as the beneficiary of the retirement
plan, you must ensure that it complies with the trust rules so that the
surviving spouse may be considered the designated beneficiary for

9

See PLR 2005-37044.
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purposes of the minimum distribution rules. With a QTIP trust, all income
is required to go to the surviving spouse, which means a trustee has to
pay out all income from the retirement plan to the spouse. In addition, the
required minimum distribution must be made if it is greater than the
income from the plan. When the QTIP trust is the designated beneficiary,
the minimum distribution rules will require annual distributions to the trust,
and then to the spouse, beginning the year of the decedent's death. In
this case, the surviving spouse’s life expectancy would be used to
calculate the RMD.
However, naming the QTIP marital trust as the beneficiary does not give
you the maximum tax deferral as when the surviving spouse directly rolls
over the IRA into their name.
E.

Credit Shelter Trusts
While you can name the credit shelter trust as beneficiary of a retirement
plan, one disadvantage of doing so is that normally the surviving spouse
and children are beneficiaries of the credit shelter trust. With the surviving
spouse being much older than the children (normally), you lose many
years of deferral because the RMDs will be based on the oldest
beneficiary’s lifetime. You would also have many of the same issues
discussed with marital trusts.

F.

Descendants' Trusts
Naming the individual trust under the descendants’ trust of a living trust
can work to give maximum deferral. Normally, conduit trust provisions
are included in the living trust and the beneficiary designation forms
should specifically state what percentage or share goes to each separate
trust under the living trust. This can be done by naming beneficiaries in
this manner: Sam Smith Trust under Article Nine of the Father and
Mother Smith Living Trust 50 percent; and Donna Smith Trust under
Article Nine of the Father and Mother Smith Living Trust 50 percent.
By designating in this manner, you are allowing each separate trust to
have an individual designated beneficiary, and that person’s life
expectancy will be used as the measuring life.

V.

POSSIBLE SOLUTIONS
With conduit trust provisions, you can get the full stretch and deferral benefits if
you have one beneficiary named to receive 100 percent.
If you name separate trusts with separate percentages under a main trust, the life
expectancy of each beneficiary of the separate trusts will be the measuring life
for their separate RMDs.
For accumulation trusts, you must remember that contingent beneficiaries matter
as do remote beneficiaries, so you must be very careful about the life expectancy
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of the contingent and remote beneficiaries, and whether they will qualify as a
designated beneficiary under IRS rules.
Standalone retirement trusts can provide a combination of the conduit and
accumulations trust benefits. This allows the client to plan, and revise if needed,
at the retirement plan owners’ death.
You can also use cleanup strategies by removing a nonqualified designated
beneficiary before the designation date (Sept. 30 of the year following the year of
death). For instance, if you have a charity named as one of the designated
beneficiaries, you can pay that charity’s share out before the designation date,
which then removes it as being an impediment on calling all the beneficiaries
designated beneficiaries.
Using a special designation form attached to the retirement plan beneficiary
designation form can allow for an easier method of spelling out the beneficiary
designations. However, be aware that some companies will not accept such
attachments. Some will accept a separate instrument, but when drafting
beneficiary designations make sure what you’re trying to do is permitted under
the terms of the plan.
If there are multiple beneficiaries, there’s no designated beneficiary unless all the
beneficiaries are considered designated beneficiaries.10 However, one way to
address this is the ability to remove a beneficiary through disclaimer or
distribution of that beneficiary’s share by the designation date of September 30 of
the year following the year of death.
If you want to name charities as a beneficiary of retirement plans, consider
making a separate retirement account that has only charities as beneficiaries.
That way it does not affect the designated beneficiary status and RMDs of your
other retirement plan beneficiaries.
When defining classes of potential beneficiaries, such as contingent or remote
beneficiaries with accumulation trusts, it’s good to include a provision stating the
presumption that those contingent or remote individuals who are older than the
measuring life of a designated person, will be considered deceased. For
instance, Tom Smith’s trust could provide:
"Upon the death of my wife, Mary Smith, my trustee shall distribute the remaining
trust property per stirpes to my descendants, and any person born before Tom
Smith will be deemed deceased."
Or
"Notwithstanding the foregoing provisions, for each separate trust created under
this instrument, any persons born before the oldest trust beneficiary of that
separate trust who is entitled to distributions under the terms of that Trust,
10

Treas. Regs. 1.401(a)(9)-4, A-3.
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determined as of September 30 of the year following the year of my death, shall
be deemed deceased."
Also consider adding "Any provisions of Kentucky law potentially requiring
escheat or distribution to the state or a non-individual shall be disregarded."
With regard to powers of appointment in accumulation trusts, first limit classes of
permissible appointees by stating the presumption that those older than the
measuring life of your choice are deceased. Second, don’t include general
powers of appointment in accumulation trust. If you allow appointment to an
estate or creditors of an estate who are non-individuals, it will prevent the
distributions from being stretched over five years.
VI.

CRITICAL DATES
Keep in mind these dates in your planning and trust administration:

VII.

A.

September 30 of the year following the year of death – the designation
date. This is the date at which the beneficiaries are to be identified. Try to
eliminate any non-designated beneficiaries by disclaimer or satisfaction of
request by this date. Normally disclaimers are required to be made within
nine months of the date of death.

B.

October 31 of the year following the year of death – this is the date by
which trust documentation must be filed with the Plan Administrator
where a trust is named as a designated beneficiary.

C.

December 31 of the year following the year of death – the required
commencement date. This is the date by which the first distribution must
be made after the retirement plan owner's death. This is also the date by
which separate accounts must be created and RMDs for the year must be
made.

E.

December 31 of the year of death. If the RMD was made to the plan
participant before his death, (if he was over 70½ years), the required
minimum distribution has been satisfied for that year. If it was not made in
the year of his death, it will need to be made to the beneficiaries before
the end of the year of death. Remember there’s a 50 percent tax if
required minimum distributions are not made.

CONCLUSION
The tax benefits of deferral on retirement distributions are significant, and require
practitioners to insure they not only carry out their client’s wishes, but maximize
tax benefits where possible. Careful consideration should be given before
naming a trust as a beneficiary of a retirement plan. Most importantly, beneficiary
designations should be made and filed with the plan administrator.
If the beneficiary is not a designated beneficiary by IRS rules, then all
distributions must be paid out within five years of the year after the individual’s
death. It’s also imperative that RMDs are made timely. If RMDs are not taken
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annually when due, there is a 50 percent penalty to the beneficiary or the owner
of the retirement account. Many practitioners assume that financial institutions
insure that RMDs are taken on time, but in some cases, they have failed to make
the RMDs timely, and the taxpayer must pay the penalty.
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REPAIRING A BROKEN SPECIAL NEEDS PLAN
Mary Ellis Patton

I.

INTRODUCTION/OVERVIEW
As practitioners, we can create the most perfect Special Needs Plan – as long as
circumstances and the law do not change. Unfortunately, there may come a time
when we have to repair what we have planned or fix a trust drafted by another
attorney. Understanding the key components and how they function is key to
repairing broken plans. Special Needs also encompasses a wide-ranging group
of persons and the solutions may be wide-ranging as well.

II.

KEY COMPONENTS OF SPECIAL NEEDS PLANS
A.

Trusts
Special Needs Trusts or Supplemental Needs Trusts are a primary
element of many special needs plans. These trusts come in two distinct
categories – first party and third party. Additionally, there is an option to
have either type of trust managed in a pooled trust.
1.

First Party Special Needs Trust (FPSNT).
The first party special needs trust has federal guidelines set forth
in 42 U.S.C. §1396p(d)(4)(a). It is commonly known as a (d)(4)(a)
or payback trust.
The first party trust is funded with assets that belong to the special
needs individual. These can be funds from a structured
settlement, an inheritance, or the person’s savings. The individual
must be under the age of sixty-five; the individual can be the only
beneficiary of the trust during his or her lifetime; and most
importantly, it must contain a Medicaid payback provision.
The trust can have a secondary beneficiary but these individuals
will not receive any funds unless the trust contains sufficient
assets to pay back Medicaid at the time of the special needs
individual’s death.
Funds held in the first party special needs trust will not be treated
as countable assets for means tested benefits such as Medicaid.
Ideally, funds in the first party trust will be exhausted at the time of
the individual’s death.
As a side note, the Special Needs Trust Fairness act has
corrected a major issue in the creation of a FPSNT. Before this
act, the individual could not sign his or her own trust – the trust
had to be created by a parent, grandparent, guardian, or the court.
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2.

Third Party Special Needs Trust (TPSNT).
The third party special needs trust is created and funded by
someone other than the special needs person. It can be created
or funded by anyone other than the special needs person. Multiple
family members can place assets in the trust. Funding can be by
way of inheritance, life insurance proceeds, or lifetime gifts. There
is currently no limit to the cumulative value that can be placed into
this device. It is imperative that the third party special needs trust
specify that assets are to be used for the benefit of the disabled
individual but must not supplant government benefits.
Most importantly, no Medicaid payback provision is required
because the funds never belong to the special needs beneficiary.
Thus, the trust creator can name whomever they wish as the
contingent beneficiary.
These trusts can be created testimentarily or inter vivos.
However, if the client desires to create such a trust for a spouse it
must be testimentarily. Currently the law does not allow for an
inter vivos TPSNT to benefit one’s spouse.

3.

Pooled trusts.
Pooled trusts are operated by non-profit disability organizations.
The beneficiary’s funds are "pooled" together with other members
for investment purposes, but each person has a separate
subaccount. The organizations that run the trust will have specific
joining agreements. Both a first-party and third-party trust can be
pooled. These trusts are excellent for smaller amounts of money.

B.

ABLE Accounts
1.

Purpose.
Until the time Congress enacted H.R. 647 establishing the
"Achieving a Better Life Experience Act of 2014," disabled
individuals lacked the ability to save for their future on their own.
Congress wished to "encourage and assist individuals and
families in saving private funds for the purpose of supporting
individuals with disabilities to maintain health, independence, and
quality of life."1
After ten years of lobbying by parents of disabled children, these
individuals now have the ability to save for their future without
disqualifying themselves from means-tested government benefits.

1

H.R. 647 is available online: https://www.congress.gov/113/bills/hr647/BILLS-113hr647eh.pdf.
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Kentucky has joined the ranks of states with ABLE account
programs.2 Kentucky’s plan piggybacks off Ohio’s arrangement
and calls the accounts "Stable Accounts." Reference herein to
"ABLE accounts" specifically includes Kentucky’s Stable
Accounts.
ABLE Accounts were established as part of the Internal Revenue
Code. The Act is in fact a tax law and as such, regulations will be
issued by the Treasury Department.
2.

Eligibility.
To be eligible, the individual must have become disabled before
reaching the age of twenty-six (26) and have been living with their
disability for at least one year, which is expected to last for at least
a year. Further, the individual must meet one of the following: (1)
be entitled to Supplemental Security Income (SSI) as a result of
their disability; (2) be entitled to Social Security Disability
Insurance (SSDI) as a result of their disability; (3) have a
Compassionate Alliance Condition as listed by the Social Security
Administration;3 or (4) self-certifies their disability and diagnosis.
Self-certification does not mean just anyone can sign up. The
self-certification process requires the individual to sign a
statement during his/her account enrollment indicating in which
the individual certifies that he or she has a written and signed
diagnosis for a licensed physician; and the individual is either (1)
blind as defined by the Social Security Act; or (2) has a medically
determinable physical or mental impairment that results in
"marked and sever functional limitations."4 Clients can take a quiz
online
to
determine
if
they
are
eligible.
See
http://stablekentucky.com/eligibility/.

3.

Funding limits.
The amount that can be contributed to an ABLE account annually
is equal to the annual gift tax exclusion ($15,000 for 2018). This
limit includes contributions from any source – from the individual
or gifts from others. The accounts are supposed to electronically
reject funds when this amount is exceeded. Any excess amounts
contributed must be returned to the person or persons who
contributed them.

2

Kentucky Treasurer Allison Ball has a wonderful resource website: http://stablekentucky.com/.

3

Full list available: https://www.ssa.gov/compassionateallowances/conditions.htm.

4

These conditions are listed online. For adults: https://www.ssa.gov/disability/professionals/
bluebook/AdultListings.htm. For children: https://www.ssa.gov/disability/professionals/bluebook/
ChildhoodListings.htm.
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When account funds reach over $100,000, the individual’s SSI will
be suspended. However, he or she should still remain Medicaid
eligible. SSI payments will resume after the account falls below
$100,000. It will take several years to see how this plays out in
reality.
Currently, the accounts are not allowed to exceed the total amount
allotted for the state’s traditional 529 plan. Kentucky’s limit is
$350,000. Ohio’s is $445,000. Kentucky’s 529A ABLE accounts
are piggybacked off of Ohio’s structure. Thus, it is unclear which
is the correct limit. The Kentucky Treasurer’s website states that
the accumulation limit is $445,000. Again, it will take many years
and even decades until ABLE accounts are able to reach those
heights.
Funds remaining in the ABLE account at the death of the account
owner are subject to Medicaid Estate Recovery.
4.

Spending restrictions.
While ABLE account funds cannot be spent on just anything,
funds can be spent on any "qualified expenses" including basic
living expenses, transporting, personal support services, legal
fees, employment training, health and wellness, assistive
technology, and financial management. Qualified Disability
Expenses include:
a.

Education expenses including school tuition (preschool
through post-graduate education), books, and school
supplies.

b.

Transportation expenses may include the purchase of an
automobile, the modification of an automobile, and mass
transit expenses.

c.

Health and wellness – account funds can be used to pay
for health insurance premiums, medical services (including
mental health, vision, and dental).

d.

Assistive technology – account funds can be used to pay
for assistive technology. This includes smart devices like
phones, tablets, and computers.

e.

Other qualified expenses do include legal fees.

The account holder is not required to report about how the funds
are used. However, the IRS can require verification of expenses.
Therefore, the account holder should keep records of how the
funds are spent.

136

Account holders who expend funds inappropriately on nonqualified expenses will be subject to penalties. The funds wrongly
expended will be subject to regular income tax plus a 10 percent
penalty.
Additionally, those funds will be counted when
determining eligibility for means-tested benefits (like SSI or
Medicaid).
C.

Powers-of-Attorney
The Power-of-Attorney can be an important and powerful tool. A "POA" is
a written document where one person (the "principal") appoints another
person (called the agent or Attorney-in-Fact) to act with authority on their
behalf to perform acts specified in the document.
Any person over the age of eighteen years who is mentally competent
can sign a POA. The type of mental competency required is generally
considered to be the same as capacity to contract. The individual does
not need to understand each word and phrase, but needs to be able to
understand that he or she is entering into a contract and to understand
the basic nature of that contract.
Modern times call for Powers of Attorney with robust powers to provide
for legal and financial affairs even when the principal has become
incapacitated. The document should have specific authority to do many
different acts. Some of the specific ones a practitioner should look for is
the ability to transfer real estate, access to health care information, and
the ability to make gifts.
The power to make unrestricted gifts is vastly important in the elder law
world. Our colleagues who focus on traditional estate planning often balk
at this idea and limit gifting ability to the annual gift tax exclusion, if they
even include the ability to make gifts.
A gifting provision will enable families and their attorney to undertake
appropriate Medicaid asset preservation planning. The POA should
specify that gifts of any amount may be made to the spouse, children, or
grandchildren or other designated individual(s).
Additionally, practitioners should consider including the agent's ability to
enter into arbitration agreements, especially as it relates to personal injury
and nursing homes. Be careful that the language is not so broad that
financial institutions will use this restriction as an excuse to refuse the
Power-of-Attorney. Our firm has recently revised our arbitration clause to
read as follows:
My Attorney-in-Fact shall have no authority to enter into
any mediation or arbitration negotiations of any type or in
any circumstances regarding personal injury or medical
malpractice claims. My Attorney-in-Fact shall have
authority to enter into mediation or arbitration regarding my
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accounts held at banks, investment firms, and other
financial institutions.
Lastly, the practitioner should consider including language that allows the
power-of-attorney to sign trust documents and open ABLE accounts.
Suggested language regarding ABLE accounts may include the following:
The power to open, fund, direct, maintain, and manage an
ABLE account on my behalf, should I be eligible, whether
in-person, electronically, telephonically or by any other
means for the efficient administration of my account;
including the authority to sign documents; to transfer my
assets to the ABLE account on my behalf; to access,
request, receive, and disseminate information, including
account statements and tax report information; to make
investment decisions; and to change my beneficiary as
allowed by law.
D.

Guardianship
Oftentimes, guardianship is the last resort; however, it is sometimes
necessary when an adult does not have appropriate powers-of-attorney
or if the person never had capacity to sign such documents.
A guardianship is a legal proceeding conducted through the court system
which in Kentucky requires a jury to find an individual (the ward) to be
wholly or partially disabled and appoint an appropriate person to make
personal, medical, financial, and legal decisions on the ward’s behalf.
Guardianship for disabled adults is governed by KRS 387.500 to 387.990.
When a person never has been, or is no longer competent, and he or
she, when able, did not execute powers of attorney for legal or medical
affairs, the only alternative choice to provide the protection and service
necessary to the individual is for a guardianship to be established.
Guardianships when the mental disability has existed since birth or was
created while the individual was a legal minor are the only option, of
course. Guardianship and conservatorship for disabled persons of any
age and situation are to be utilized only as is necessary to promote their
well-being, including protection from neglect, exploitation, and abuse; are
to be designed to encourage the development of maximum self-reliance
and independence in each person; and are to be ordered only to the
extent necessitated by each person’s actual mental and adaptive
limitations.
Guardianships are public, restrictive, time-consuming, and expensive.
While they are often used to bring accountability to the management of a
ward or his assets, in family conflict situations, the court undertakes this
conflict reluctantly. The results do not always provide stability for the
ward or family.
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The guardian is accountable to the court for his actions as guardian of the
person of the ward. He must file an annual report (AOC-790) with the
court stating, among other things, the ward’s current mental, physical and
social condition, his or her address, and a summary of the medical,
social, educational, vocational, and other professional services received
by the ward during the reporting period.
It is the duty of the conservator to protect and preserve the estate, to
retain, sell and invest the estate, and to prosecute or defend actions,
claims or proceedings in any jurisdiction for the protection of the estate’s
assets. He or she must apply the ward’s money and property for the
payment of debts, taxes, claims, charges and expenses of the
conservatorship and the ward. KRS 387.700.
The guardian with financial responsibilities and the conservator must file
with the court within sixty (60) days of appointment, an inventory of the
assets coming under his control (AOC-855). He or she must keep a
detailed record of all the transactions he or she has performed on behalf
of the ward. He or she must file a biennial report specifying the amount
and type of real and personal property remaining in his or her control or
invested by him or her, the nature of such investment, and expenditures
made during the previous two years (AOC-856). Any transactions
requiring the sale of the ward’s property must first receive the approval of
the court before executed.
The conservator is well advised to seek the court’s permission or at least
put the court on notice of any large or unusual transactions of funds, for
example any large expenditures on repairs of real estate.
Upon the termination of the conservatorship, whether because the ward
has been declared no longer disabled or because the ward has died, the
conservator shall submit a financial report and account to the court and
pay over the ward’s estate to the person entitled thereto (AOC-856).
Upon approval of the report and account, the conservator shall be
discharged and his or her surety, if any, will be released. KRS 387.710.
III.

FUNDING ISSUES
A.

Determining What, When, and How to Fund
Generally the answer to how much to fund is "as much as possible."
However, parents generally want to treat their children equally upon death
and will leave the special needs child a percentage share as same as his
or her siblings. This may fail to take into account the fact that this child
will never be gainfully employed and will have higher living expenses. We
suggest families look at the expenses for their disabled child now and
consider what the future expenses may be. Consider using the Merrill
Lynch Special Needs Calculator – http://specialneedscalc.ml.com
Determining when a trust should be funded may depend on the needs of
the Grantor him or herself. If the Grantor is planning to fund the trust
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primarily with probate assets, the trust does not need to be funded inter
vivos. Although, funds placed in an irrevocable TPSNT may have some
protection.
Many families with special needs children do not have excess funds to
fund these trusts. Life insurance policies can be a great way to fund a
TPSNT at the death of the insured. Another option is to name the trust as
a beneficiary of a retirement account.
B.

Disabled Individual Named as Beneficiary
1.

Beneficiary in the Will.
A loved one has died and named their special needs relative, Pat,
as the beneficiary of their will. The will does not mention any trust.
The Attorney-Practitioner has several options. Perhaps the most
obvious is that Pat create a First-Party Special Needs Trust.
When Pat receives his or her bequest, the funds will be
immediately placed into the trust account. Another option,
depending on the size of the inheritance would be to fund an
ABLE account. The ABLE account can be used in conjunction
with a Special Needs Trust.
Another more creative option would be to file an action in Circuit
Court to reform the will to create a Third Party SNT for the
disabled beneficiary. Using KRS 418.045, a declaratory judgment
action can be filed arguing that the testator knew the person was
disabled and certainly intended his share to be distributed in trust;
or that if the testator had known the beneficiary would be disabled,
the share would have been distributed in trust. At least one
practitioner in the KBA Elder Law Section has met with success
doing so.5
Practice tip: Clients and attorneys do not know what the future
holds. Any beneficiary in a client's will could become a special
needs person. Consider adding a "special needs trust trigger" in
your boilerplate will language.

2.

Beneficiary of the IRA.
A TPSNT can be named as the beneficiary of an IRA. It needs to
be a "look through" trust for the IRS and must be irrevocable at the
time of the IRA owner’s death. Importantly, the trustee must send
to the IRA custodian or retirement plan administrator either a copy
of the trust document or a final list of all beneficiaries determined
as of September 30 of the year following the year of death. This
must be certified by the trustee as correct and complete.

5

The author thanks Robert McClelland for his insight and advice on this method.
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What if a disabled person, as opposed to a TPSNT, is named as
the beneficiary of an IRA? The beneficiary’s share could be
transferred to a FPSNT. In the past, the IRS has issued a private
letter ruling stating that it would "continue to treat the disabled
beneficiary as the owner of the trust's assets and therefore not
trigger any income tax on the transfer of the inherited IRA to the
special-needs trust, nor be considered a gift to the trust."6
3.

POD beneficiary of a bank account.
If Pat has been named as the POD beneficiary on a checking
account, this may be a time-sensitive issue. There is no probate
buffer. The account needs to be redeemed and the funds spent, if
they are low enough, or transferred to a FPSNT or ABLE account.

C.

ABLE Account Funding
ABLE accounts can be funded from any source. If more than one family
member is donating to the account, communication is key. The account
cannot accept more than the annual gift tax exclusion ($15,000 for 2018).
Funds that exceed that amount should be denied and returned to the
person who gave the funds.
Further, the account owner/beneficiary may be depositing his or her
income into this account. If this is the case, family members should be
careful making deposits to the account. If the family is able, a TPSNT
may be a better option.

IV.

PAY-BACK ISSUES
A.

TPSNT – Third Party trusts SHOULD NOT include a Medicaid Payback
provision. If one does, it should be corrected either by revocation/
amendment by the grantor, amendment by a Trust Protector, or
decanting.

B.

FPSNT – There’s no way to get around it. The First Party trust must
repay Medicaid. The goal should be for a first party trust to own nothing
or nearly nothing at the time of the beneficiary’s death. After the
beneficiary’s death, the trust may be able to pay administration expenses
and funeral expenses.

C.

ABLE Accounts – ABLE accounts are required to payback Medicaid from
the funds available at the time of the beneficiary’s death.
However, a beneficiary can rollover his or her account to an eligible family
member. A death-bed transfer would be an ideal way to save the funds.

6

Slott, Ed. Taking Special Care with Inherited IRAs. Available: https://www.financialplanning.com/news/taking-special-care-with-inherited-iras. See PLR 201116005; Two other
similar private letter rulings (PLRs 200620025 and 200826008) cite a 1985 IRS revenue ruling.
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A rollover is a contribution to an ABLE account or of an eligible individual
who is a member of the family of all or a portion of the amount withdrawn
from the designated beneficiary’s ABLE account. The contribution must
be made within sixty days of the withdrawal, and, in the case of a rollover
to the designated beneficiary’s ABLE account, no rollover has been made
to an ABLE account of the beneficiary within the prior twelve months.
V.

REDUCTION IN SSI
If a disabled individual is receiving in-kind support for housing/shelter from a
parent, they are going to be subject to a 1/3 reduction in their SSI. Currently, the
ABLE accounts allow a work around. Funds can be placed in the ABLE account
to pay rent or shelter expenses. Then the funds can be paid from the ABLE
account for the expenses. This will cause the SSI to go back up.
Example: Tiffany, who has Down syndrome, lives with mom and dad. Mom and
dad do not charge her rent. Her SSI has been reduced. Her parents put money
in her ABLE account each month. Tiffany uses this money to pay rent and
utilities to her parents. Tiffany’s SSI should go up. Alternatively, if Tiffany has a
SNT, funds from the SNT can be placed in the ABLE account.

VI.

CHANGING NEEDS
A.

No longer Special Needs or No longer Meets Definition

B.

The Dreaded Fundraiser
1.

Example 1: Charlie.
Charlie’s best friend’s mom has surprised the family with a
fundraiser for Christmas. She has collected $10,000 for "Charlie
and his family." Charlie has Medicaid and receives SSI. Charlie’s
parents come to your office unsure of what to do.
First, determine who the funds were intended to benefit. Was it
Charlie or Charlie’s family? If it is clear that the funds were for the
other family members, the parents have a couple of options:
a.

Set up a TPSNT for Charlie with the funds. It could be a
pooled TPSNT.

b.

Put funds in an ABLE account for Charlie

c.

Spend the funds. However if Charlie is a minor living with
his parents, these funds will be counted for SSI purposes
and may cause loss of his benefits. If the parents are
going to spend them, they need to be spent in the month
received.
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2.

Example 2: Dave.
Dave is single and thirty years old. He became disabled before
age twenty-six. His parents are dead. Friends sponsored a
fundraiser for him recently. The funds were clearly raised for him
specifically. Dave has a couple of options:

3.

a.

FPSNT. He can create his own SNT.

b.

Establish or fund an ABLE account.

c.

Spend down the money in the month received.

d.

Accept the money and deal with losing benefits.

Example 3: Mr. and Mrs. Smith.
Mr. and Mrs. Smith are an adorable older couple in their eighties.
They recently celebrated their fiftieth anniversary. Mr. Smith has
been ill and is residing in a long-term skilled care facility. Mrs.
Smith is working with your firm to get him qualified for Medicaid.
Their friends and family throw them a surprise anniversary/
fundraising party. Everyone has heard how expensive nursing
homes are. Mrs. Smith is handed bunches of checks. This is
going to mess up your planning. What do you do?

VII.

DRAFTING ERRORS
SNTs in particular must be drafted carefully. The assets in the trust must not be
available to the beneficiary. The key is that they must be available only in the
discretion of the trustee. If the funds are available at the direction of the
beneficiary, they become an available asset.7 Further, this means that the
drafter must not include broad ascertainable standards – health, education,
maintenance, and support will cause the trust assets to be made available. A
spendthrift clause should be included to safeguard the assets from being made
available.8 There should be no further way for the disabled beneficiary to gain
access to the moneys, including Crummey powers.
A.

Amending or Revoking
If a TPSNT is revocable, the trust can be amended or revoked to make
corrections. For an irrevocable trust, a Trust Protector may be able to
make repairs.

B.

Reforming – KRS 386B.4-150 Reformation to Correct Mistakes

7

POMS SI 01120.200D.1(a).

8

POMS SI 01120.200B.16(a); POMS SI 01120.200D.1(a).
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C.

D.

Modification or Termination
1.

KRS 386B.4-110 Modification or termination by consent.

2.

KRS 386B.4-120 Modification or termination because of
unanticipated circumstances or inability to administer trust
effectively.

3.

KRS 386B.4-140 Modification of uneconomic trust.

Decanting – KRS 386.175
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APPENDIX

SI 01120.200 Trusts – General, Including Trusts Established Prior to 1/1/00, Trusts
Established with the Assets of Third Parties and Trusts Not Subject to Section
1613(e) of the Social Security Act
Sections D & E only
D. Policy – trusts as resources
1. Trusts which are resources
a. Trust principal is a resource
If an individual (claimant, recipient, or deemor) has legal authority to revoke or terminate
the trust and then use the funds to meet his food or shelter needs, or if the individual can
direct the use of the trust principal for his or her support and maintenance under the
terms of the trust, the trust principal is a resource for SSI purposes.
Additionally, if the individual can sell his or her beneficial interest in the trust, that interest
is a resource. For example, if the trust provides for payment of $100 per month to the
beneficiary for spending money, absent a prohibition to the contrary (e.g., a valid
spendthrift clause; see SI 01120.200B.16.), the beneficiary may be able to sell the right
to future payments for a lump-sum settlement.
b. Authority to revoke or terminate trust or use assets


Grantor

In some cases, the authority to revoke a trust is held by the grantor. Even if the power to
revoke a trust is not specifically retained, a trust may be revocable in certain situations.
(See SI 01120.200B.8. and SI 01120.200D.3. for information on granter trusts.)
Additionally, State law may contain presumptions as to the revocability of trusts. If the
trust principal reverts to the granter upon revocation and can be used for support and
maintenance, then the principal is a resource to the granter.


Beneficiary

A beneficiary generally does not have the power to terminate a trust. However, the trust
may be a resource to the beneficiary in the rare instance where he or she has the
authority to terminate the trust and gain access to the trust assets. In addition, the
beneficiary may, in rare instances, have the authority under the trust to direct the use of
the trust principal. (The authority to control the trust principal may be either specific trust
provisions allowing the beneficiary to act on his or her own or by permitting the
beneficiary to order actions by the trustee.) In such a case, the beneficiary's equitable
ownership in the trust principal and his or her ability to use it for support and
maintenance means it is a resource.
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The beneficiary's right to mandatory periodic payments may be a resource equal to the
present value of the anticipated string of payments unless a valid spendthrift clause (see
SI 01120.200B.16.) or other language prohibits anticipation of payments.
While a trustee may have discretion to use the trust principal for the benefit of the
beneficiary, the trustee should be considered a third party and not an agent of the
beneficiary, i.e., the actions of the trustee are not the actions of the beneficiary, unless
the trust specifically states otherwise.


Trustee

Occasionally, a trustee may have the legal authority to terminate a trust. However, the
trust is not a resource to the trustee unless he or she becomes the owner of the trust
principal upon termination. The trustee should be considered a third party. Although the
trustee has access to the principal for the benefit of the beneficiary, this does not mean
that the principal is the trustee's resource. If the trustee has the legal authority to
withdraw and use the trust principal for his or her own support and maintenance, the
principal is the trustee's resource for SSI purposes in the amount that can be used.


Totten trust

The creator of a Totten trust has the authority to revoke the financial account trust at any
time. Therefore, the funds in the account are his or her resource.
2. Trusts which are not resources
If an individual does not have the legal authority to revoke or terminate the trust or to
direct the use of the trust assets for his or her own support and maintenance, the trust
principal is not the individual's resource for SSI purposes.
The revocability of a trust and the ability to direct the use of the trust principal depend on
the terms of the trust agreement and/or on State law. If a trust is irrevocable by its terms
and under State law and cannot be used by an individual for support and maintenance
(e.g., it contains a valid spendthrift clause; see SI 01120.200B.16.), it is not a resource.
3. Revocability of grantor trusts
Some States follow the general principle of trust law that if a grantor is also the sole
beneficiary of a trust, the trust is revocable regardless of language in the trust to the
contrary.
However, many of these States recognize that the grantor cannot unilaterally revoke the
trust if there is a named "residual beneficiary" in the trust document who would, for
example, receive the principal upon the grantor's death or the occurrence of some other
specific event.
Under the modern view, residual beneficiaries are assumed to be created, absent
evidence of a contrary intent, when a grantor names heirs, next of kin, or similar groups
to receive the remaining assets in the trust upon the grantor's death. In such case, the
trust is considered to be irrevocable.
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NOTE: The policies regarding grantor trusts may or may not apply in your particular
State. Field offices should consult regional POMS or your regional office program staff if
in doubt.
E. Policy – Disbursements from trusts
1. Trust principal is not a resource
If the trust principal is not a resource, disbursements from the trust may be income to the
SSI recipient, depending on the nature of the disbursements. Regular rules to determine
when income is available apply.
a. Disbursements which are income
Cash paid directly from the trust to the individual is unearned income.
Disbursements from the trust to third parties that result in the beneficiary receiving noncash items (other than food or shelter), are in-kind income if the items would not be a
partially or totally excluded non-liquid resource if retained into the month after the
month of receipt (see SI 00815.550 and SI 01110.210).
For example, if a trust buys a car for the beneficiary and the beneficiary's spouse already
has a car which is excluded for SSI, the second car is income in the month of receipt
since it would not be an excluded resource in the following month.
b. Disbursements which result in receipt of in-kind support and maintenance
Food or shelter received as a result of disbursements from the trust by the trustee to a
third party are income in the form of in-kind support and maintenance and are valued
under the presumed maximum value (PMV) rule. (See SI 00835.300 for instructions
pertaining to the PMV rule. See SI 01120.200F for rules pertaining to a home.)
c. Disbursements which are not income
Disbursements from the trust other than those described in SI 01120.200E.1.a. and SI
01120.200E.1.b. are not income. Such disbursements may take the form of educational
expenses, therapy, medical services not covered by Medicaid, phone bills, recreation,
entertainment, etc., (see SI 00815.400).
Disbursements made from the trust to a third party that result in the beneficiary receiving
non-cash items (other than food or shelter) are not income if those items would become
a totally or partially excluded non-liquid resource if retained into the month after the
month of receipt (see SI 00815.550 and SI 01110.210).
For example, a trust purchases a computer for the beneficiary. Since the computer
would be excluded from resources as household goods in the following month, the
computer is not income (see SI 01130.430).
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d. Reimbursements to a third party
Reimbursements made from the trust to a third party for funds expended on behalf of the
trust beneficiary are not income.
Existing income and resource rules apply to items a trust beneficiary receives from a
third party. If a trust beneficiary receives a non-cash item (other than food or shelter), it
is in-kind income if the item would not be a partially or totally excluded non-liquid
resource if retained into the month after the month of receipt. If a trust beneficiary
receives food or shelter, it is income in the form of in-kind support and maintenance
(ISM).
2. Trust principal is a resource
a. Disbursements to or for the benefit of the beneficiary
If the trust principal is a resource to the individual, disbursements from the trust principal
received by the individual or that result in receipt of something by the individual are not
income, but conversion of a resource. (However, trust earnings are income. See SI
01110.100 for instructions pertaining to conversion of resources from one form to
another. See SI 01120.200G.2. for treatment of income when the trust principal is a
resource and SI 00830.500 for treatment of dividends and interest as income.)
b. Disbursements not to or for the benefit of the beneficiary
If the trust is established with the assets of an individual or his or her spouse and the
trust (or portion of the trust) is a resource to the individual:


any disbursement from the trust (or from that portion of the trust that is a
resource) that is not made to, or for the benefit of, the individual is considered a
transfer of resources as of the date of the payment and is not considered income
to the individual (see SI 01150.110); and



any foreclosure of payment (an instance in which no disbursement can be made
to the individual under any circumstances) is considered to be a transfer of
resources as of the date of foreclosure. Such foreclosure is not considered
income to the individual.

KRS 386B.4-110 Modification or termination of noncharitable irrevocable trust by
consent.
(1)

Except as otherwise provided in the terms of the trust, a noncharitable
irrevocable trust may be modified or terminated upon consent of the settlor and
all beneficiaries, without court approval, even if the modification or termination is
inconsistent with a material purpose of the trust. A settlor's power to consent to a
trust's modification or termination may be exercised:
(a)

By an agent under a power of attorney only to the extent expressly
authorized by the power of attorney and not prohibited by the terms of the
trust;
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(b)

By the settlor's conservator with the approval of the court supervising the
conservatorship if an agent is not so authorized and the conservator is
not prohibited by the terms of the trust; or

(c)

By the settlor's guardian with the approval of the court supervising the
guardianship if an agent is not so authorized and a conservator has not
been appointed and the guardian is not prohibited by the terms of the
trust.

(2)

A noncharitable irrevocable trust may be terminated upon consent of all of the
beneficiaries if the court concludes that continuance of the trust is not necessary
to achieve any material purpose of the trust. A noncharitable irrevocable trust
may be modified upon consent of all of the beneficiaries if the court concludes
that modification is not inconsistent with a material purpose of the trust.

(3)

A spendthrift provision in the terms of the trust is not presumed to constitute a
material purpose of the trust.

(4)

Upon termination of a trust under subsection (1) or (2) of this section, the trustee
shall distribute the trust property as agreed by the beneficiaries.

(5)

If not all of the beneficiaries consent to a proposed modification or termination of
the trust under subsection (1) or (2) of this section, the modification or
termination may be approved by the court if the court is satisfied that:

(6)

(7)

(a)

If all of the beneficiaries had consented, the trust could have been
modified or terminated under this section; and

(b)

The interests of a beneficiary who does not consent will be adequately
protected.

Subsection (1) of this section shall not apply to the following types of trusts:
(a)

First-party special needs or supplemental trusts created under KRS
387.855 to 387.910;

(b)

Trusts created under 42 U.S.C. sec. 1396p(d)(4)(A);

(c)

Trusts created under 42 U.S.C. sec. 1396p(d)(4)(C);

(d)

Trusts created under 42 U.S.C. sec. 1396p(c)(2)(B); and

(e)

Third-party special needs or supplemental trusts established by a will,
trust, or similar document and created under the common law or any
other law of the Commonwealth.

The District Court shall have exclusive jurisdiction over matters under subsection
(2) of this section.
Effective: July 15, 2014
History: Created 2014 Ky. Acts ch. 25, sec. 33, effective July 15, 2014.
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KRS 386B.4-120 Modification or termination because
circumstances or inability to administer trust effectively.

of

unanticipated

(1)

The court may modify the administrative or dispositive terms of a trust or
terminate the trust if, because of circumstances not anticipated by the settlor,
modification or termination will further the purposes of the trust. To the extent
practicable, the modification shall be made in accordance with the settlor's
probable intention.

(2)

The court may modify the administrative terms of a trust if continuation of the
trust on its existing terms would be impracticable or wasteful or impair the trust's
administration.

(3)

Upon termination of a trust under this section, the trustee shall distribute the trust
property in a manner consistent with the purposes of the trust.

(4)

The District Court shall have exclusive jurisdiction over matters under this
section.
Effective: July 15, 2014
History: Created 2014 Ky. Acts ch. 25, sec. 34, effective July 15, 2014.

KRS 386B.4-140 Modification or termination of uneconomic trust.
(1)

After notice to the qualified beneficiaries, the trustee of a trust consisting of trust
property or a personal representative holding or controlling an amount directed
by will to be held in trust, having a total value less than one hundred thousand
dollars ($100,000) may terminate the trust if the trustee concludes that the value
of the trust property is insufficient to justify the cost of administration.

(2)

The court may modify or terminate a trust or remove the trustee and appoint a
different trustee if it determines that the value of the trust property is insufficient
to justify the cost of administration.

(3)

Upon termination of a trust under this section, the trustee or personal
representative shall distribute the trust property in a manner consistent with the
purposes of the trust.

(4)

This section does not apply to an easement for conservation or preservation.

(5)

The District Court shall have exclusive jurisdiction over matters under this
section.
Effective: July 15, 2014
History: Created 2014 Ky. Acts ch. 25, sec. 36, effective July 15, 2014.
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KRS 386B.4-150 Reformation to correct mistakes.
The court may reform the terms of a trust, even if unambiguous, to conform the terms to
the settlor's intention if it is proved by clear and convincing evidence what the settlor's
intention was and that the terms of the trust were affected by a mistake of fact or law,
whether in expression or inducement.
Effective: July 15, 2014
History: Created 2014 Ky. Acts ch. 25, sec. 37, effective July 15, 2014.
KRS 386.175 Trustee's power to appoint principal or income in favor of trustee of
second trust – Terms of second trust – Special fiduciary – Notice – Judicial
proceedings.
(1)

For the purposes of this section, the following definitions apply:
(a)

"Current beneficiary" means a person who is a permissible distributee of
trust income or principal;

(b)

"Original trust" means a trust established under an irrevocable trust
instrument pursuant to the terms of which a trustee has discretionary
power to distribute principal or income of the trust to or for the benefit of
one (1) or more current beneficiaries of the trust; and

(c)

"Second trust" means a trust established under an irrevocable trust
instrument, the current beneficiaries of which are one (1) or more of the
current beneficiaries of the original trust. The second trust may be a trust
created under the same trust instrument as the original trust or under a
different trust instrument.

(2)

A trustee of an original trust may, without authorization by the court, exercise the
discretionary power to distribute principal or income to or for the benefit of one
(1) or more current beneficiaries of the original trust by appointing all or part of
the principal or income of the original trust subject to the power in favor of the
trustee of a second trust. The trustee of the original trust may exercise this power
whether or not there is a current need to distribute principal or income under any
standard provided in the terms of the original trust. The trustee's special power to
appoint trust principal or income in further trust under this section includes the
power to create the second trust.

(3)

The second trust may be a trust created or administered under the laws of any
jurisdiction, within or without the United States.

(4)

The terms of the second trust shall be subject to all of the following:
(a)

The beneficiaries of the second trust may include only beneficiaries of the
original trust;
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(b)

A beneficiary who has only a future beneficial interest, vested or
contingent, in the original trust cannot have the future beneficial interest
accelerated to a present interest in the second trust;

(c)

The terms of the second trust may not reduce any fixed income, annuity,
or unitrust interest of a beneficiary in the assets of the original trust,
including an interest which is to take effect in the future;

(d)

If any contribution to the original trust qualified for a marital or charitable
deduction for federal income, gift, or estate tax purposes under the
Internal Revenue Code, then the second trust shall not contain any
provision that, if included in the original trust, would have prevented the
original trust from qualifying for the deduction or that would have reduced
the amount of the deduction;

(e)

If contributions to the original trust have been excluded from the gift tax
by the application of Sections 2503(b) and 2503(c) of the Internal
Revenue Code, then the second trust shall provide that the beneficiary's
remainder interest in the contributions shall vest and become distributable
no later than the date upon which the interest would have vested and
become distributable under the terms of the original trust;

(f)

If any beneficiary of the original trust has a currently exercisable power of
withdrawal over trust property, then either:
a.

The terms of the second trust shall provide a power of withdrawal
in the second trust identical to the power of withdrawal in the
original trust; or

b.

Sufficient trust property shall remain in the original trust to satisfy
the currently exercisable power of withdrawal;

(g)

If the original trust holds stock of an S corporation, the terms of the
second trust shall not prevent or eliminate an election to be a qualified
subchapter S trust or an electing small business trust or result in the
termination of the S election of such corporation;

(h)

If the power to distribute principal or income in the original trust is subject
to an ascertainable standard, then the power to distribute income or
principal in the second trust shall be subject to the same or a more
restrictive ascertainable standard as in the original trust when the trustee
exercising the power described in subsection (2) of this section is a
possible beneficiary under the standard; and

(i)

The second trust may confer a power of appointment upon a beneficiary
of the original trust to whom or for the benefit of whom the trustee has the
power to distribute principal or income of the original trust. The
permissible appointees of the power of appointment conferred upon a
beneficiary may include persons who are not beneficiaries of the original
or second trust. The power of appointment conferred upon a beneficiary
shall be subject to KRS 381.224, 381.225, and 381.226 covering the time
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at which the permissible period of the rule against perpetuities and
suspension of power of alienation begins and the law that determines the
permissible period of the rule against perpetuities and suspension of
power of alienation of the original trust.
(5)

The court may appoint a special fiduciary with the authority to exercise the power
to appoint principal or income under subsection (2) of this section.

(6)

The exercise of the power to appoint principal or income under subsection (2) of
this section:

(7)

(a)

Shall be considered an exercise of a power of appointment, other than a
power to appoint to the trustee, the trustee's creditors, the trustee's
estate, or the creditors of the trustee's estate;

(b)

Shall be subject to KRS 381.224, 381.225, and 381.226 covering the time
at which the permissible period of the rule against perpetuities and
suspension of power of alienation begins and the law that determines the
permissible period of the rule against perpetuities and suspension of
power of alienation of the original trust; and

(c)

Is not prohibited by a spendthrift provision or by a provision in the original
trust instrument that prohibits amendment or revocation of the trust.

To effect the exercise of the power to appoint principal or income under
subsection (2) of this section, all of the following shall apply:
(a)

The exercise of the power to appoint shall be made by an instrument in
writing, signed and acknowledged by the trustee, setting forth the manner
of the exercise of the power, including the terms of the second trust and
the effective date of the exercise of the power. The instrument shall be
filed with the records of the original trust;

(b)

The trustee shall give written notice of the trustee's intention to exercise
the power to all current beneficiaries of the original trust and all
beneficiaries of the oldest generation of remainder beneficiaries of the
first trust, by certified mail with restricted delivery and return receipt, at
least sixty (60) days prior to the effective date of the exercise of the power
to appoint. The notice shall include a copy of the instrument described in
paragraph (a) of this subsection;

(c)

If all beneficiaries entitled to notice have received the notice as evidenced
by the certified mail return receipt and waive the notice period by a signed
written instrument delivered to the trustee, the trustee's power to appoint
principal or income shall be exercisable after notice is waived by all such
beneficiaries, notwithstanding the effective date of the exercise of the
power;

(d)

A current beneficiary or a beneficiary who is not a current beneficiary but
is a member of the oldest generation of the remainder beneficiaries of the
original trust may, no later than thirty (30) days from the date of receiving
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notice under paragraph (b) of this subsection, commence a judicial
proceeding pursuant to KRS 386B.2-010 to object to the proposed
exercise of the power under subsection (2) of this section. In such case
the proposed exercise of the power shall require consent of the court; and
(e)

In the event that a beneficiary did not receive the notice as evidenced by
the certified mail return receipt, and no other beneficiary has commenced
a proceeding under paragraph (d) of this subsection, the trustee may
seek the approval of the District Court to exercise the power.

(8)

Nothing in this section shall be construed to create or imply a duty of the trustee
to exercise the power to distribute principal or income, and no inference of
impropriety shall be made as a result of a trustee not exercising the power to
appoint principal or income conferred under subsection (2) of this section.
Nothing in this section shall be construed to abridge the right of any trustee who
has the power to appoint property in further trust that arises under the terms of
the original trust or under any provision of law or under common law.

(9)

This section shall not apply to any charitable remainder trust as defined in 26
U.S.C. sec. 664(d).

(10)

A trustee or beneficiary may commence a judicial proceeding pursuant to KRS
386B.2-010 to approve or disapprove of a proposed exercise of the trustee's
special power to appoint to a second trust pursuant to subsection (2) of this
section.
Effective: July 15, 2014
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HOW TO SETTLE A DECEDENT'S ESTATE: DETERMINING IF PROBATE IS
REQUIRED; A LOOK AT TAX ISSUES; WRAPPING UP TRUSTS; AND DON'T
FORGET MEDICAID ESTATE RECOVERY
Melissa Rodden Mays

I.

PETITION TO DISPENSE WITH ADMINISTRATION FOR ASSETS UNDER
$15,000 (KRS 391.030)
A.

B.

C.

II.

Who is allowed to petition for such a resolution and in what order?
1.

Spouse – if there is a surviving spouse, he or she has the first
right to file for this exemption. If there is a surviving spouse and he
or she designates another person to claim the exemption for
him/her, that is allowed. If he or she waives the right altogether, it
must be by notarized waiver.

2.

Child – if there is more than one child of the decedent, the other
children must sign a consent for the petitioning child to receive the
assets. The hope is that the petitioning child will share fairly with
the other children.

3.

Preferred creditors.

4.

Do not be confused; parents or siblings of a decedent cannot file a
Petition to Dispense with Administration – unless they happen to
be a preferred creditor.

How to subtract funeral or other preferred payments to get under
$15,000?
1.

Deduct your preferred creditor expenses from the assets if you are
the spouse or child to get an aggregate total under $15,000 (KRS
396.095).

2.

See if other funeral payors (siblings, for example) will waive their
right to reimbursement to get your portion reimbursed in the
Dispense. Only one funeral payor can petition. Prepare your own
release for the waiving parties to sign. Again, the goal is that the
funeral payor who petitions will share the proceeds with the
others.

On a practical matter, write all unsecured creditors explaining the statute,
notifying them that they will not be paid. Also request that any questions
come to you, not the family.

INTERIM ISSUES FOR FULL ESTATES
A.

Have you already filed a motion and order for the first $15,000 to be set
aside for the spouse or children of the decedent? (KRS 391.030)
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III.

B.

Have you written applicable creditors rejecting their claims under KRS
396.055 timelines, or KRS 395.195?

C.

Did you remember that non-residual legatees of a Will can demand their
specific bequest after the creditor deadline? Require them to sign
receipts; waivers of formal settlement are not needed from them.

D.

Have you prepared an Affidavit of Descent if there are no insolvency
issues – used when there is no Will and there is real estate.

E.

Have you prepared an Affidavit of Transfer by Will, again if there are no
creditor issues, but there is a Will. (KRS 382.135)

F.

Is one heir or beneficiary buying the real estate? Will it be a quitclaim
deed or a special warranty deed?

DEALING WITH CLAIMS OF CREDITORS
A.

B.

Payment of claims are to be in the following order under KRS 396.095:
1.

Costs and expenses of administration. This includes attorney fees,
realtor fees, appraisal fees, the executor or administrator’s
fiduciary fee and court fees;

2.

Funeral expenses. This includes reimbursing any heir or
beneficiary who voluntarily assigned his or her life insurance
proceeds to pay for the funeral. As a practical matter, have the
heir or beneficiary file a claim for reimbursement within the six
month creditor period, especially in an insolvent estate;

3.

Debts and taxes with preference under federal law and other laws
of this state. This is where final taxes of the decedent are to be
assigned payment priority, and also arguably where the Cabinet
for Health and Family Services is to be reimbursed for Medicaid
long term care payments made to the decedent; and

4.

All other claims, which means all unsecured claims of medical
providers, utility providers, credit cards and the like.

5.

Number (4) above does not include a mortgage company or a
bank that has a lien on a vehicle. Those are secured claims and
by the nature of the original contract with the decedent, they do
not require a separate claim, to the extent of the security interest.
If the creditor files a claim relating to the unsecured portion of the
amount owed, that portion is treated like any other unsecured
creditor claim.

If there are sufficient assets after the spousal (children’s) exemption, have
you worked out discounts with creditors who want to get paid quickly?
Get releases signed showing the negotiated amount is final payment.
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IV.

C.

Do you need to prorate creditors’ payments for insolvent estates? KRS
396.175

D.

Make sure each creditor signs a release of claim. Best for you to send
one with the payment check.

TAX CONCERNS
A.

Inheritance Taxes
1.

What is the relationship of each beneficiary or heir to the
decedent?
Exempt only if class A beneficiaries: namely spouse, parent,
children, grandchildren, brothers, sisters, or qualifying charitable
organization, under KRS 140.070, KRS 140.080.

B.

2.

Does the Will require that the Estate pay the inheritance taxes of
all beneficiaries?

3.

Have you investigated values of assets that passed outside of the
estate, such as joint accounts, accounts that have a beneficiary or
POD, accounts? Do not include proceeds from term life insurance
policies.

4.

Were you able to prepare and file the inheritance tax return within
nine months of the date of death of the decedent to get the 5
percent discount? If not, did you notify the executor/administrator
in a timely fashion as to why you will miss the deadline for the
discount?

5.

If all beneficiaries or heirs are Class A beneficiaries, then prepare
the Affidavit of Exemption.

6.

When is it a good idea to file a No Tax Due – Inheritance tax
return (Form 92A201)?

Federal Estate Tax Issues
Are there federal estate tax issues with an estate valued at over $5.4
million? I recommend hiring a CPA for a Federal Form 706. You only
have nine months from date of death to file this return.

C.

Income Earned by an Estate
Did the estate earn any income or interest over $600? If so you need to
file a Federal Form 1041 for income of estates and trusts. Don’t forget to
file a Kentucky Form 741. You should be filing these forms each tax year
that the estate is open. You are not allowed to take the $600 exemption
the final tax year of the estate.
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D.

V.

Final Income Taxes of the Decedent
1.

Do you need to have a final federal and state income tax return
prepared for the decedent? Most likely you will need to file a
Form 1040, and you will not be able to e-file that because the
person is deceased. Again, don’t forget the complimentary state
tax returns.

2.

If there is a surviving spouse, he or she is allowed to file married
filing jointly for the year in which the decedent died.

3.

Should you file an informational return if nothing owed or due?
Perhaps so the IRS is on alert that no income should be shown
thereafter for that social security number.

MEDICAID ESTATE RECOVERY ISSUES
A.

B.

C.

Who is required to pay back the Department for Medicaid Services for
amounts paid on his or her behalf?
1.

A person fifty-five or older who received;

2.

Either nursing facility services, intermediate care facility for
individuals with an intellectual disability (ICF IID), Home and
Community Based Services, Supports for Community Living,
Michelle P Waiver, Acquired Brain Injury, Acquired Brain Injury
Long Term Care Waiver, or a person who has received nursing
facility services or ICF IID for six months.

When does recovery start? The Department for Medicaid Services will
send a notice to the estate representative on the intent to recover.
1.

Do not wait for this notice. Under the claims section above, be
pro-active and send notice yourself to Medicaid, Division of
Program Integrity.

2.

Once the claim is sent to you or the representative, you can
determine if there are any exemptions that will void recovery
actions.

You may not have to repay if one of the following is true:
1.

The decedent has a surviving spouse;

2.

The decedent has a child under twenty-one;

3.

There is a blind or disabled child as defined in Section 1614 of the
Social Security Act;

4.

There is a documented hardship in that the estate is the only
source of income;
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D.
VI.

VII.

5.

The total estate is valued at $10,000 or less – although I have
been very successful with the Department honoring a Petition to
Dispense which has $15,000 or less;

6.

A surviving family member has continuing education needs;

7.

A surviving family member has medical needs; or lastly,

8.

If the recovery is not cost effective.

The duty to request one of the above exemptions is on the estate
representative (or you as his or her attorney).

INFORMAL FINAL SETTLEMENT UNDER KRS 395.605
A.

Prepare an Informal Final Settlement, using either the AOC form or create
your own. Send a summary letter to the residual beneficiaries with a
Waiver of Formal Settlement. Either an AOC form, or create your own
will have to be signed and notarized on each residual beneficiary.

B.

Will all of the residual beneficiaries/heirs agree, get all waivers back
before checks go out?

C.

Can you provide more information to satisfy those who won’t agree?

D.

Do not distribute any shares until all beneficiaries agree to the informal
settlement.

E.

Once all waivers are returned, turn over the checks

F.

This only works when you have receipts/waivers from all the creditors
also.

FORMAL FINAL SETTLEMENT – KRS 395.610
A.

Due within two years of the appointment of the personal representative,
or a periodic must be filed then and every year thereafter until you are
ready to file the final settlement.

B.

If either the heirs/beneficiaries won’t agree, or you have to prorate
creditor shares and the creditors won’t sign releases, you will have to file
a formal settlement.

C.

I recommend a proposed final settlement; that way the court reviews the
figures and proposed distributions before they are distributed and
disbursed.

D.

After file, set a hearing date for objections, notice all parties to the
hearing.
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VIII.

TRUST ADMINISTRATION
Administering a trust at the death of the grantor (or of the primary beneficiary of a
third party Special needs trust).
A.

Examine whether there are still inheritance tax issues – was it a grantor
trust? If so, then review.

B.

If not a grantor trust, then the gifts were already counted when transferred
to the non-grantor trust.

C.

Are the named beneficiaries alive, disabled, under age? Review the
provisions of the trust itself for the manner of distribution.

D.

Is there a requirement to send notice to all of the beneficiaries of intent to
distribute?

E.

If it is a revocable (living trust), it becomes revocable at the death of the
grantor. You will have to apply for an EIN and then the trust may be
subject to tax issues.
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AOC-846
Rev. 3-00
Page 1 of 2

Doc. Code: SET
Case No.______________________
Court_________________________

Commonwealth of Kentucky
Court of Justice

County_______________________
Division_______________________

KRS 395.600 - .657

_________________SETTLEMENT of________________________________________________as________________
of the_____________________________________________________________________________________________
Date

Voucher No.
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Receipts

Disbursements

AOC-846
Rev. 3-00
Page 2 of 2

Doc. Code: SET

Date

Voucher No.

Receipts

Disbursements

Total Receipts and Disbursements
To The Judge of The________________________District
Court:

It is now ordered that this Settlement be filed in the
Clerk's office; advertised in accordance with statutory regulations; and continued for exceptions.

I hereby certify that the foregoing is a true and correct
statement of the amounts received and paid out by me as
_____________________________________Judge
________________________of the__________________
Noted of record, and filed therein, this____________
________________from__________________to this date.
__________________________________
__________________________________________
Subscribed in my presence, and sworn to before me by
the said______________________this the________day of
____________________________in the year _________.
__________________________________________
Notary Public, _______________________________
County, ________________________. My commission as

_____________________________________Clerk
By___________________________________, D.C.
Having been appropriately advertised on__________
_____________________________, and no exceptions
having been filed, this Settlement is now approved; ordered
recorded; the estate now closed; the personal representative discharged; and the surety relieved effective this date.

Notary Public will expire___________________________
_____________________________________Judge
______________________________________________
Attorney Name & Address (If any)
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INFORMAL FINAL SETTLEMENT:
AFFIDAVIT, MOTION, AND ORDER

KRS 395.605

Case No. ____________________
Court

____________________

County

____________________

Division

____________________
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Commonwealth of Kentucky
Court of Justice www.courts.ky.gov

UCKY

COMM

O

Doc. Code: AFF & SETI

NT

AOC-850
Rev. 2-17
Page 1 of 2

IN RE: Estate of __________________________________________________________________________________
Date of Death: ___________________________________
(month, day, year)

Social Security Number: _________________________

AFFIDAVIT/MOTION
Comes the affiant, being first duly sworn, and states as follows:
1.

Six months have passed since my appointment as fiduciary to the above estate.

2.

q

I am sole beneficiary.

q

I am not sole beneficiary, but I have attached a verified waiver from each beneficiary (AOC-851). (No
verified waiver is required of the “nonresiduary legatee,” a beneficiary who has received and receipted
for his/her share pursuant to a specific will provision.  The cancelled check or signed receipt is attached as
evidence of satisfaction.)

3.

The estate is solvent.

4.

q

All legal claims and debts have been paid.

q

All legal claims and debts have not been paid, but have been provided for in the following manner:
___________________________________________________________________________________
__________________________________________________________________________________.

5.

All inheritance, estate or similar death taxes have been paid. A duplicate or photocopy of such tax releases is
attached, if available.

6.

All court costs have been paid.

7.

q

My attorney's fee is _________________________. His/her name and address:
					Name: _______________________________________________________________________
					Address: _____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________

q
8.

I do not have an attorney.

Each beneficiary has received his/her share.
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AOC-850
Rev. 2-17
Page 2 of 2

I ask this Court to dispense with the requirements of KRS Chapter 395 regarding settlement of fiduciaries' accounts
and dispense with the requirements of a surety for the fiduciary and accept this informal settlement as final settlement.
___________________________________________________
Affiant

___________________________________________________
Address

___________________________________________________
___________________________________________________
___________________________________________________
Phone Number

Subscribed and sworn to before me this ______________________________________________, 2________.
(month)

(day)

(year)

____________________________________________
Name/Title

ORDER
Upon the affidavit/motion of the above affiant/fiduciary,
IT IS HEREBY ORDERED that the requirements of KRS Chapter 395 regarding settlement of fiduciaries' accounts and
the requirements of a surety for the fiduciary are waived, the informal settlement is filed, and the fiduciary (and surety, if any)
is discharged.

________________________________, 2_______
Date

____________________________________________
Judge

NOTICE TO CLERK AND JUDGE: When a settlement is effected in the informal manner, no notice to any person shall
be required (for example, NO ADVERTISEMENT IS REQUIRED) nor shall the court be compelled to inquire into detailed
items of income or disbursements. KRS 395.605(1).

Original - Court File
Copy - Affiant / Attorney
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AOC-851
Doc. Code: WFS
Rev. 1-02
02/6/2018 11:43 am
Page 1 of 1
Ver. 1.01
Commonwealth of Kentucky
Court of Justice
KRS 395.605(2)

Case No.
Court
AFFIDAVIT OF WAIVER OF
FORMAL SETTLEMENT

County

District Probate
000

NOTICE: To be used with AOC- 850, Informal Final Settlement: Affidavit, Motion and Order, when there is more than
one (1) beneficiary.

IN RE: Estate of _________________________________________________________________________________
We, the undersigned beneficiaries of the above estate, being under no legal disability unless noted, state under
oath that we consent to the Informal Settlement of the estate, hereby waiving requirements of KRS Chapter 395 regarding
settlement of fiduciaries’ accounts.
___________________________________________

____________________________________________

___________________________________________

____________________________________________

___________________________________________

____________________________________________

___________________________________________

____________________________________________

___________________________________________

____________________________________________

___________________________________________

____________________________________________

___________________________________________

____________________________________________

___________________________________________

_____________________________________________

___________________________________________

____________________________________________

___________________________________________

____________________________________________

Subscribed and sworn to before me by beneficiaries whose names are ________________________________
_________________________________________________________________________________________
_________________________________________________________________________________________
on ________________, 2____. My commission expires: ___________________.
___________________________________________
Name/Title

NOTICE TO JUDGE: If one or more beneficiaries is under a disability, you may allow the filing of an Informal
Settlement if you are of the opinion the best interests of the person under the disability would be served. KRS 395.605(3).
You may require Fiduciary to execute bond with or without Surety to insure application of estate assets to debts of
Decedent. KRS 395.605(2).

Print
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IN RE:

ESTATE OF DECEDENT, DECEASED
Personal representative, Executrix

AFFIDAVIT OF TRANSFER BY WILL PURSUANT TO KRS 382.135
Personal representative, Affiant, being first duly sworn, makes this Affidavit as the
Executrix of the Estate of Decedent, Decedent, whose Last Will and Testament was admitted to
probate on August 17, 20xx, in case No. 15-P-00xxxx, and recorded in Will Book xxx, Page xxx,
in the office of the Jefferson County Clerk.
At the time of Decedent’s death on June xx, 20xx, he owned a 100% interest in real
estate located at address, Louisville, Jefferson County, Kentucky, more particularly described
as:
BEING Lot xx, Block xx, Jacob’s Addition, plat of which is of record in Plat and
Subdivision Book xxxx, Page xxx and xxx, in the office of the Clerk of the County
Court of Jefferson County, Kentucky.
Being the same property conveyed to decedent by deed dated June xx, 19XX,
recorded in Deed Book xxxx, Page xxx in the office of the Clerk of Jefferson
County, Kentucky.
The fair market value of this interest in real property at his death was $xxxxx.00.
The names and addresses of each such beneficiary, so far as known or ascertainable, of
said real property and the relationship of the decedent and the interest of such real property
inherited under Article V of said decedent’s Last Will and Testament, are as follows:
Name 1
address
Louisville, KY 402XX

Adult

Wife

50%

Name 2
address
Louisville, KY 402XX

Adult

Son

50%

No Kentucky inheritance taxes or federal estate taxes on said bequest were due.
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Personal representative, Affiant, acknowledges being the Affiant in the foregoing
Affidavit

and

says

that

all

statements

contained

in

the

Affidavit

are

___________________________________
PERSONAL REPRESENTATIVE, Affiant
STATE OF KENTUCKY

)
)
COUNTY OF JEFFERSON )
Subscribed and sworn to before me by Personal representative, Affiant herein, this
________ day of _____________________, 20____.
My commission expires:_____________________________.

___________________________________
NOTARY PUBLIC, STATE AT LARGE, KY
Prepared by:
______________________________________
Melissa Rodden Mays
Attorney at Law
1939 Goldsmith Lane, Suite 152
Louisville, KY 40218
(502) 805-1133
NO TITLE EXAMINATION PERFORMED
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true.

NO. 13-P-0xxxxx

JEFFERSON DISTRICT COURT
PROBATE DIVISION

IN RE:

ESTATE OF DECEDENT, DECEASED
Name , Administratrix

AFFIDAVIT OF DESCENT
*********
Affiant, Name, being first duly sworn, makes this Affidavit pursuant to KRS
382.120.
Affiant is one of the heirs at law or next of kin of ancestor Decedent, deceased,
and Affiant has personal knowledge of the following facts:
(a)

The name of Affiant's ancestor is Decedent.

(b)

Said ancestor died on xx, xx, xxxx.

(c)

Ancestor was married at the time of death and was survived by a spouse

named Name whose address is xxxxx.
(d)

Ancestor's place of residence at the time of death xxxx Road, Louisville,

KY 402xx.
(e)

Ancestor died intestate owning real estate in fee simple located at xxxxx

Road, Louisville, KY 402xx, more fully described as follows:
BEING Lot xxxx Richmond Terrace, Section xxx Revised, plat of which is of
record in Plat and Subdivision Book xxx, Page xxxx in the office of the Clerk of
the County Court of Jefferson County, Kentucky.
Being the same property conveyed to Ancestor by general warranty deed on
xx,xx,xxxx, and recorded in Deed Book xxxx, Page 0xxxx, in aforesaid Clerk’s
office.
(f)

The names and addresses, so far as known or ascertainable, of each of

such ancestor's heirs at law and next of kin who by ancestor's death inherited ancestor's
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real property, and the relationship of each to the ancestor and the interest in such real
property inherited by each, are as follows:
Name and Address

Age

Relationship

Interest

Name
street
Louisville, KY 402xx

Adult

spouse

1/2

Kid 1
street
Louisville, KY 402xx

Adult

daughter

1/6

Kid 2
street
Louisville, KY 402xx

Adult

daughter

1/6

Kid 3
street
Louisville, KY 402xx

Adult

son

1/6

Name acknowledges being the Affiant in the foregoing Affidavit and says that all
statements contained in the foregoing Affidavit are true.
Affiant further states that there were no other children, adopted or otherwise,
deceased or alive, and that under the laws of descent and distribution said property
passed equally to Affiant and the heirs listed above.

____________________________________
NAME
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SUBSCRIBED AND SWORN TO before me by Name, Affiant herein, this _____ day of
_______________, 20____.
My commission expires:_______________________________.
___________________________________
NOTARY PUBLIC, STATE AT LARGE, KY
Prepared by:
_____________________________
MELISSA RODDEN MAYS
Attorney at Law
1939 Goldsmith Lane, Suite 152
Louisville, KY 40218
(502) 456-4222
NO TITLE SEARCH PREPARED
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CREATING INNOVATIVE, CUTTING-EDGE LTC PLAN DESIGNS FOR CLIENTS
Louis W. Pierro, Esq.

___________________________

"Real Risks"

___________________________
___________________________

• Estate Tax (the dreaded
DEATH tax) has become a
problem for the
ultrawealthy
• $11M Exemption per
person 2018—Gift, Estate
+GST
• $1.5 trillion added to
National debt = Medicaid
Cuts (+Block Grants?)

___________________________
___________________________
___________________________
___________________________

3

___________________________

"Real Risks"

___________________________
___________________________

• Health care is a national
issue—Affordable Care
Act Repeal/Reform,
individual mandates
gone, Medicare
Sustainability?
• Long-Term Care is the
looming disaster—
uncovered liabilities
create the risk of
insolvency for most
middle class seniors

___________________________
___________________________
___________________________
___________________________

4
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___________________________

Key Questions on Paying for LongTerm Care
1. Where would you want to live?
2. Who would take care of you?
3. How would you pay for it:

___________________________
___________________________
___________________________
___________________________
___________________________
___________________________

5

___________________________
___________________________

Insuring Long-Term Care Risk

___________________________
___________________________

• Best way to plan for the costs of long-term
care—collaboration with financial
professionals
• Variety of Products:
•
•
•
•

___________________________
___________________________
___________________________

Traditional LTC Insurance
Partnership
LTC/Life Hybrid
Life with LTC Rider

• What is the Long Term Viability of Medicaid?
6

___________________________
___________________________

Private LTC Financing –
The Evolution

___________________________

• Traditional LTCI history/Changes
– Persistency + Interest Rates =
Pricing Challenges
• Single Premium "Linked Benefit"
– Life Insurance base/LTC rider
– Annuity base (some states)
– Object is LEVERAGE of LTC
benefit
7
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___________________________
___________________________
___________________________
___________________________

___________________________
___________________________

Private LTC Financing –
The Evolution

___________________________
___________________________

• Acceleration Riders
on Life Insurance
• Why are new
policies so popular?
– Premium
volatility on old
contracts
– "Money back" no
matter what - ROI

___________________________
___________________________
___________________________

8

___________________________

Tax Deductibility of
Long-Term Care Insurance

___________________________
___________________________

• Tax deductions (if over 7.5%
of AGI- 2017/2018) and State
Credits (NY 20%) for
premium payments
• Business Purchase –
can discriminate, deduct
allowed amount regardless
of AGI
(exception: C Corp = 100%)
• Not applicable to life insurance

___________________________
___________________________
___________________________
___________________________

9

___________________________
___________________________

The "Fusion" of Insurance
and Trust Planning for
Ultimate Client Benefit

___________________________
___________________________
___________________________
___________________________
___________________________

10
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___________________________
___________________________

Private LTCI and Medicaid

___________________________
___________________________

• Using LTCi/MAPT (Medicaid Asset
Protection Trust) Combination
Plans to bridge the 5-year lookback
• Asset protection using a MAPT and
Testamentary SNT if only one
spouse is insurable

___________________________
___________________________
___________________________

11

___________________________
___________________________

Private LTCI and Medicaid

___________________________

• Partnership Policies =
Medicaid—Dollar for Dollar
Protection
- MAPT gives same result
with any policy, full
asset protection!

___________________________
___________________________
___________________________
___________________________

• Combine limited coverage
policy (what client can afford)
with a MAPT—Medicaid
provides backup
12

___________________________
___________________________

Advance Medicaid Planning =
Trusts

___________________________
___________________________

• The most useful tool in the Estate
Planner’s toolbox
• Asset Management
• Tax Considerations
• Creditor Protection
• Probate Avoidance

___________________________
___________________________
___________________________

13
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___________________________

MAPT

___________________________
___________________________
___________________________
___________________________
___________________________
___________________________

14

___________________________

MAPT

___________________________
___________________________
___________________________
___________________________
___________________________
___________________________

15

___________________________
___________________________

MAPT

___________________________
___________________________
___________________________
___________________________
___________________________

16
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___________________________
___________________________

Focus On:
Life Insurance with
Acceleration Riders

___________________________
___________________________
___________________________
___________________________
___________________________

A Closer Look
17

___________________________
___________________________

Life Insurance with LTC Riders

___________________________

• Fastest Growing Life Insurance Sales
Segment
• Most life insurance companies offer a
product
• Universal, Whole, Indexed, even Term!
• Single premium option
• Indemnity benefits = the Holy Grail

___________________________
___________________________
___________________________
___________________________

18

___________________________

Life Insurance with
Acceleration Riders

___________________________
___________________________
___________________________

Design Differences to Consider

___________________________
- Single Premium vs. Ongoing Premium Designs

___________________________

- Long-Term Care vs. "Chronic Illness" Riders

___________________________

- Riders with Premium Payable vs. Discounted
Death Benefit Designs
- Reimbursement vs. Indemnity Riders
19
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___________________________
___________________________

Design Considerations

___________________________

Single Premium vs. Ongoing Premium

___________________________

- Often reimbursement-based
- May NOT allow third party (e.g. Trust)
ownership
- at least, Irrevocable Trust ownership
- some exceptions
- Some single premium designs – usually
indemnity based - may allow third party
ownership
- Lump sum premiums from "traditional"
insurance (e.g. universal life) can be effective
- e.g. Section 1035 exchanges

___________________________
___________________________
___________________________

20

___________________________

Design Considerations

___________________________

-LTCI vs. Chronic Illness Riders

___________________________
___________________________

- Classified under Section 7702[B] of the IRC
- 2 of 6 ADL Trigger (similar to most Traditional LTCI)
- Can be marketed as "Long-Term Care" riders
- Fall under Section 101(g) of IRC
- 2 of 6 ADL Trigger PLUS "expectation of permanence"
(until recently)
- May NOT be marketed as "Long-Term Care" riders
- Riders may have differing tax treatment and/or benefit payout
structures

___________________________
___________________________
___________________________

21

___________________________
___________________________

Design Considerations

___________________________

-To Pay a Premium…or Not to Pay a Premium

___________________________

Designs which carry a separate rider
premium preserve 100% of the
death benefit for acceleration
Designs which "discount" the death
benefit when benefit is triggered do
not carry a premium, but the death
benefit is reduced by a factor greater
than $ for $
It’s a "pay me now, or pay me later"
proposition
Which one is "best?"

___________________________
___________________________
___________________________

22
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___________________________
___________________________

Design Considerations

___________________________

Reimbursement vs. Indemnity

___________________________

-Reimburses the INSURED for actual costs for care

___________________________

-Indemnity pays a stated amount – typically monthly or
annually, regardless of actual LTC cost
- may pay to the policy OWNER
- no limit on HOW those funds are used

___________________________
___________________________

-Thus, indemnity/cash designs = more flexibility in
planning
23

___________________________
___________________________

"When you come to a fork
in the road…take it…"

___________________________
___________________________

-Yogi Berra

___________________________
___________________________
___________________________

What if you didn’t have to…?
24

___________________________
___________________________

Mr. & Mrs. Smith

___________________________
• Mr. & Mrs. Smith, both age 65, Estate Planning
Clients
• Concerned about Long-Term Care & Risk to
Assets
• Have excess cash flow
• Income above needs = $25,000/yr.
• Want to leave a legacy

___________________________
___________________________
___________________________
___________________________

• 2 Children, 4 Grandchildren

25
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___________________________

Trust Owns Policy

___________________________
___________________________
___________________________

Mr. & Mrs. Smith

Bobby & Suzy

___________________________

$1m.
Parental Insurance Protection Trust
(Buys Policy)

$23,000

Contribute to Trust

___________________________

$10,800/month
each

___________________________

$500,000

$500,000
Life Ins. Policy on
Mr. Smith
with Lifetime
Benefit Rider

Life Ins. Policy on
Mrs. Smith
with Lifetime
Benefit Rider

$1,000,000

___________________________
___________________________
___________________________
___________________________

ElderDocx® Parental Protection
Trust

___________________________
___________________________
___________________________

27

___________________________

Trust Purpose

___________________________
___________________________

• To own and manage
policies
• Collect lifetime benefits
+ invest or apply to
parents
• Collect death benefits
and pay to remainder
beneficiaries

___________________________
___________________________
___________________________
___________________________

28
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___________________________

Trust Features

___________________________
___________________________
___________________________
___________________________
___________________________

• Third-Party Supplemental
Needs Trust (with a twist)
• Multiple trust makers—the
children
• Multiple beneficiaries—the
parents

• Irrevocable
• Children create and fund trust
• Filial responsibility –legal,
moral, practical
• No gifting prior to purchase –
children must pay premiums

___________________________

29

___________________________
___________________________

Trust Features

___________________________

• Grantor trust as to the children
• Children retain proportional limited powers
of appointment
• Terminates when last beneficiary dies
• Reverts to children or their trusts

___________________________
___________________________
___________________________
___________________________

30

___________________________
___________________________

Tax Considerations

___________________________

• All income is taxed to the
beneficiaries (the children)
in proportional shares
• Transfers to the trust are
incomplete gifts for gift-tax
purposes
• Life-insurance proceeds are
not included in parent’s
estate

___________________________
___________________________
___________________________
___________________________

31
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___________________________
___________________________

Tax Considerations

___________________________

• Life-insurance proceeds
are not subject to
income tax
• LTC benefit, if
triggered, is payed tax
free to the trust
(indemnity policy)
• Parents can still qualify
for Medicaid, if desired

___________________________
___________________________
___________________________
___________________________

32

___________________________
___________________________
___________________________

The Estate Optimizer™

___________________________
___________________________
___________________________
___________________________

33

___________________________
___________________________

The Estate Optimizer™

___________________________
Principal Beneficiaries
During Life + at Death
Mr. & Mrs. Smith

Create / MAPT –

___________________________

Joint MAPT

___________________________

Parental Protection Trust

($500,000
upon 1st
Death)

$500,000

$500,000

Life Ins. Policy
with Lifetime
Benefit Rider

Life Ins. Policy
with Lifetime
Benefit Rider

___________________________

Bobby & Suzy

$23,000/yr
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___________________________

___________________________
___________________________

MAPT Plan

___________________________
___________________________

-Creates Medicaid Eligibility – Begin 5
year look-back

___________________________
___________________________

-Lifetime beneficiaries of MAPT = Bobby
+ Suzy

___________________________

-Mr. + Mrs. Smith have choices – use
income, insurance proceeds or Medicaid
to pay LTC costs
35

___________________________

At Second Death – Wealth Optimized

___________________________
___________________________
___________________________

Beneficiary
Controlled

PPT
$/m Cash

MAPT
Assets

___________________________
___________________________
___________________________

To
Bobby + his
Children

To
Suzy + her
Children

Bobby + Suzy
$500K tax free
cash each

36

___________________________

Thank You!

___________________________
___________________________

QUESTIONS?

___________________________

Pierro, Connor & Associates, LLC

___________________________

43 British American Blvd. Latham, NY 12110
Tel: 518-459-2100

___________________________

60 East 42nd Street, Suite 4600
New York, NY 10165
Tel: 212-661-2480
www.pierrolaw.com

___________________________

Long Island I White Plains I Kingston I Hudson I Utica I Lake Placid
Hackensack, NJ I Clearwater, FL I Falmouth, MA
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ElderDocx®
Kentucky Medicaid Planning – Letter
Written Long-Term Care Plan and Asset Protection Plan for Kentucky
Prepared by: Pierro, Connor & Associates, LLC

January 1, 2018
Mr. Kenneth Smith
111 Main Street
Albany, NY 12005
Re:

Asset Protection Planning for Edward J. Smith

Dear Mr. Smith:
SUMMARY – Your father has $42,830.53 of assets that need to be planned for, having
created and funded a Medicaid Asset Protection Trust on December 28, 2012. Further,
your father has income of $4,302.53. This letter outlines (1) the planning strategies
available to your father to qualify him for Medicaid in Kentucky; (2) the status of the law
as it applies to Kentucky Medicaid eligibility; (3) your father's situation relating to his
income and assets; and (4) the planning strategies that could be implemented.
This letter follows our recent meeting in which we discussed your father's assets and the
possibility of your father qualifying for Medicaid benefits. Specifically, you have indicated
that you want to explore the possibility of your father entering a skilled nursing facility
that participates in Kentucky's Medicaid program.
As we discussed, your father's options for paying for a skilled nursing facility are (1)
paying privately, which could deplete his assets; or (2) qualifying for Medicaid, which has
strict financial requirements.
Personal Information
Pursuant to our recent meeting and documentation provided to us, your father is 100
years old (born on November 16, 1917). He currently resides in an assisted living facility
named My Old Kentucky Home, located at 1 Main Street, Lexington, Kentucky 40502.
Your father is widowed and has two children, you and Stephen Smith, and neither of you
is blind or disabled. You have expressed concern that your father's assets will not be
sufficient to handle his care needs and that you wish to explore options to achieve asset
preservation and possible eligibility for government assistance (that is, Medicaid) to pay
for his long term care needs.
Income Summary
Your father receives gross monthly income from the following sources:
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Description

Amount

Social Security

$

1,095.001

VA Benefit

$

1,758.002

Pension

$

1,449.533

TOTAL $

4,302.53

1

Current Social Security.
Current VA Benefit.
3
Current Pension.
2

Most fixed sources of income that are payable to the Medicaid recipient are included in
the total amount of income attributed to the recipient for qualification purposes (for
example, Social Security payments, pension and annuity payments, and IRA
distributions).
A personal needs allowance of $40.00 per month, the Medicare Part B premium in the
amount of $134.00 per month, and the monthly premium that the recipient pays for
supplemental health insurance and a prescription drug plan, if any, will be deducted from
the recipient's patient responsibility (that is, the amount the recipient pays to the skilled
nursing facility each month while on Medicaid).
We refer you to the Kentucky Medicaid Programs and Income and Medicaid
Qualification sections of the enclosed Addendum for a more detailed analysis of the
items of income included by Medicaid in determining the patient responsibility. The
Addendum details the various types of income that will be budgeted by the Department
of Medicaid Services in determining the amount of income that must be paid towards
your father's cost of long term care services.
Assets Summary
This section lists the various assets that will be counted by the Department of Medicaid
Services in determining your father's eligibility for Medicaid. The assets in the "Available
Assets for Medicaid Purposes (Countable)" table below are considered available to pay
for the cost of long term care services. However, the Department of Medicaid Services
will allow your father to retain an amount of available assets up to the resource
allowance of $2,000.00. The assets in the "Excluded Assets for Medicaid Purposes (Not
Countable)" table below are not considered available to pay for the cost of long term
care services.
Figures in the Value columns of the tables represent the value of the asset for planning
purposes.
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Available Assets for Medicaid Purposes (Countable)
Description

Owner

Checking Account

Joint w/ 1 other

Value
$

TOTAL $
1

42,830.531
42,830.53

Includes 100% of value.
Excluded Assets for Medicaid Purposes (Not Countable)
Description

Owner

Vanguard Fund (owned by Kenneth Smith
Irrevocable Trust dated 12/28/2012)
Citizens Bank (owned by Kenneth Smith
Irrevocable Trust dated 12/28/2012)
DWS Fund (owned by Kenneth Smith
Irrevocable Trust dated 12/28/2012)

Value

Sole owner

$

396,145.40

Sole owner

$

5,205.49

Sole owner

$

Unknown

TOTAL $

401,350.82

NOTE: The total calculation above does not include any assets of which the value is
unknown and could affect our planning recommendations.
We refer you to the Assets and Medicaid Qualification section of the enclosed
Addendum for a more detailed analysis of various assets that are counted and not
counted for purposes of determining an individual's eligibility for Medicaid. Please note
that we will address how to reduce available assets as part of the Planning Strategies to
Protect Assets section on page seven, below.
Income and Asset Detail
More detail about your father's income and assets is provided below. We have grouped
the items by type for easy reference. Please see the Assets and Medicaid Qualification
section of the enclosed Addendum for a more detailed analysis of how various assets
and items of income are treated for Medicaid eligibility purposes.
Primary Residence
You have advised us that your father does not own a primary residence. Please inform
us right away if this is not correct.
Other Real Property
In addition to not owning a primary residence, you have advised us that your father does
not own any other real property.
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Bank Accounts (Including Money Market Accounts)
You have advised us that your father has two bank accounts:
1.

Checking Account
This account will be treated as an available asset for Medicaid eligibility
purposes.
Owner:
Title:
Total Account Balance:
Medicaid Value:
Account Number:

2.

Edward J. Smith and Kenneth Smith, as joint tenants
Same
$ 42,830.53 (as of December 31, 2017)
$ 42,830.53
xxx-8000

Citizens Bank
This account will be treated as an excluded asset for Medicaid eligibility
purposes.
Owner:
Title:
Total Account Balance:
Medicaid Value:

Edward J. Smith Irrevocable Trust dated 12/28/2012
Edward J. Smith Irrevocable Trust
$ 5,205.49 (as of December 31, 2017)
$ 5,205.49

Brokerage Accounts
You have advised us that your father has two brokerage accounts:
1.

Vanguard Fund
This account will be treated as an excluded asset for Medicaid eligibility
purposes.
Owner:
Title:
Total Account Balance:
Medicaid Value:
Account Number:

Edward J. Smith Irrevocable Trust dated 12/28/2012
Same
$ 396,145.40 (as of December 31, 2017)
$ 396,145.40
xxx-1042
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2.

DWSFund
This account will be treated as an excluded asset for Medicaid eligibility
purposes.
Owner:
Title:
Total Account Balance:
Medicaid Value:
Account Number:

Edward J. Smith Irrevocable Trust dated 12/28/2012
Same
$ Unknown
$ Unknown
xxx-0050

Stocks and Bonds (Not U.S. Savings Bonds and Not in Brokerage Account)
You have advised us that your father does not hold any stocks or bonds outside of a
brokerage account.
Savings Bonds
You have advised us that your father does not hold any U.S. Savings Bonds.
Retirement Accounts (IRA, 401(k), and Other Qualified Retirement Accounts)
You have advised us that your father does not have any qualified retirement accounts.
Annuities
You have advised us that your father does not have any annuities.
Life Insurance
You have advised us that your father does not have any life insurance.
Other Assets and Items of Income
You have advised us that your father has no other assets, but that he has three other
items of income:
1.

Social Security
This item generates income that must be taken into consideration for
Medicaid planning purposes.
Monthly Income: $

1,095.00

211

Mr. Kenneth Smith
January 1, 2018
Page Six
2.

VA Benefit
This item generates income that must be taken into consideration for
Medicaid planning purposes.
Monthly Income: $

3.

1,758.00

Pension
This item generates income that must be taken into consideration for
Medicaid planning purposes.
Monthly Income: $

1,449.53
Outstanding Debt

You have advised us that your father has no outstanding debt, and we have found none
in the documentation that you provided to us. Please advise us immediately if this is not
the case, as payment of outstanding debt may become an important part of the overall
spenddown plan.
Long Term Care Insurance
You have advised us that your father does not presently have any long term care
insurance policies in effect.
Veterans Administration Benefits
If your father or his deceased spouse served in any one of the branches of the military,
Veterans Benefits may be available. In fact, the Department of Medicaid Services could
require that all available Veterans Benefits be pursued before an application for
Medicaid benefits will be approved. In that regard, if your father applies for benefits from
the VA Aid and Attendance Program, he will need to obtain a receipt showing that he
applied for those benefits.
Please do not apply for Veterans benefits until we have reviewed the matter.
Prior Transfers
Prior transfers are gifts and other uncompensated transfers of cash or property that were
made by your father before the date of filing a Medicaid application. You have advised
us that your father created an irrevocable trust on December 28, 2012 and funded in the
same day with $378,000.00 of assets. As the transfer to the trust occurred more than
five years ago, it will not be counted as a transfer for Medicaid purposes.
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We refer you to the Transfer of Assets (Gifts) Subject to a Penalty Period subsection of
the Strategies to Reduce Available Assets section of the enclosed Addendum for
additional information.
Planning Strategies for Excess Income
Because your father's income exceeds the allowable limit set by Kentucky for Medicaid
eligibility (the "income cap" of $2,205.00), your father is not presently entitled to any
benefits whatsoever under the Kentucky Medicaid program. In order to obtain Medicaid
benefits for your father, his excess income situation will need to be resolved by creating
and funding an Irrevocable Trust, called a Qualified Income Trust ("QIT").
This Trust requires the Trustee to collect all of your father's income on a monthly basis
and deposit it in a bank account owned by the Trust. The Trustee is then required to pay
the patient responsibility from that Trust to the care provider. Any money remaining in
the QIT upon your father's death will first be paid to Kentucky up to the amount of
benefits paid. If there are any remaining funds after the state has been repaid, such
remaining funds would then be paid to the stated beneficiaries in the Trust. Other than
as stated above, your father will not have any use of the income during the term of this
Trust.
This Trust should be established approximately one (1) month prior to the
Medicaid eligibility date. However, this Trust may only be established by your
father, or by someone holding a Durable Power of Attorney for your father. You
have advised us that your father has a power of attorney. You have also advised
us that your father has capacity, making him able to establish his own QIT. If he
becomes incapacitated, then the agent under the power of attorney must establish
the QIT.
Once the QIT has been created, it MUST be funded in the same month for which
Medicaid eligibility is sought. If the QIT is not created until a later month, or if it is created
but not funded until a later month than the requested Medicaid eligibility date, your father
will not be eligible for Medicaid until such time as the trust is funded and he will be
responsible for privately paying the skilled nursing facility until such time as the trust is
funded.
We refer you to the Qualified Income Trust (aka "Miller Trust'') subsection of Income and
Medicaid Qualification section of the enclosed Addendum for a more detailed analysis of
QITs and how they operate. The Addendum contains important information regarding
how and when to fund the QIT, the proper administration of the QIT account during
lifetime, as well as how the account should be dealt with upon death.
Planning Strategies to Protect Assets
Your father has available assets in the amount of $42,830.53 for Medicaid purposes.
Based on the type of assets attributed to your father, the type of care currently required,
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and the benefits available under Medicaid, the strategies outlined below are available to
your father in order to qualify for Medicaid benefits.
 Create and Fund an Irrevocable Medicaid Asset Protection Trust
 Engage in a Gifting Strategy Utilizing a DRA-Compliant Promissory Note
 Purchase an Exempt Irrevocable Prepaid Funeral Contract
Create and Fund an Irrevocable Medicaid Asset Protection Trust
We recommend that your father consider creating and funding an Irrevocable Medicaid
Asset Protection Trust. The irrevocable trust would hold certain assets, and as a result,
those assets would not be countable for Medicaid eligibility. However, the assets in the
trust would also not be accessible to your father, but would be accessible to people that
your father chooses. Those people are called "Lifetime Beneficiaries" and are often one
or more children or close relatives.
Unlike outright gifting, there are several advantages to creating a Medicaid Asset
Protection Trust:
(i)

Although the assets are given away, certain rights and powers can be retained.

(ii)

The assets in the trust can be protected from the Lifetime Beneficiaries' life
circumstances, including: divorce, lawsuits, debts, current or potential creditors,
gambling, substance abuse, disability, undue influence of the beneficiary's
spouse and other, financial mismanagement, spending habits, and distribution to
a beneficiary's spouse or others upon the beneficiary's death.

(iii)

Your father could receive income from the trust assets, if the trust is so designed.

(iv)

Your father could reserve the right to change who ultimately receives the trust
assets upon his death.

(v)

The beneficiaries could get a stepped-up tax basis at your father's death, if the
trust is so designed.

As an example of stepped-up tax basis, assume your father purchased an asset for
$100,000 that increased in value to $150,000 at his date of death. If the asset were
given away during life, the person who received the asset would take it with your father's
tax basis of $100,000. Thus, if the recipient of the asset sells it for $150,000 after your
father's death, a capital gains tax must be paid on the $50,000 difference, causing a tax
due of $7,500 (at a 15 percent tax rate). However, by using the trust strategy described
above, your father can ensure that his heirs take the asset with a tax basis of $150,000,
the value at the time of your father's death. Then if the asset were sold for $150,000,
there would be no capital gains and no tax due, saving $7,500.
As the funding of an Irrevocable Medicaid Asset Protection Trust will require your father
to give up all right, title, and interest in the assets used to fund the trust, we recommend
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that you schedule an appointment with our office so that we can discuss important
issues, such as your father's cash flow needs, which requires an analysis of his monthly
income and expenses, and his comfort level with giving up control of his assets. For
example, a small bank account in your father's name may remain outside of the trust for
the purpose of receiving his income, which will allow him to meet his monthly Patient
Responsibility.
Keep in mind that assets in this irrevocable trust will be protected only after a period of
sixty months, called the "lookback period." This is a term used by Medicaid as the
period in which the agency has the right to review your father's financial transactions and
for him to disclose any transfers made during that period. If transfers were made during
that sixty-month period, then a transfer penalty, or period of ineligibility, will be assessed
by Medicaid. Once sixty months have passed from the date your father transfers assets
into this trust, the trust might not need to be disclosed (unless an income right was
retained) and Medicaid should not assess a penalty – barring any retroactive changes to
the law.
If your father's health fails before the end of the sixty-month lookback period, and skilled
nursing care is required, we will reevaluate his situation at that time. In general, we will
consider either collapsing the trust and starting over, or we will discuss how to pay for
your father's care until sixty months have passed and he can apply for Medicaid. Our
options will depend on the law at the time and what we can do legally, but we will always
have options.
We refer you to the Irrevocable Medicaid Asset Protection Trust subsection of the
Strategies to Reduce Available Assets section of the enclosed Addendum for additional
information.
Engage in a Gifting Strategy Utilizing a DRA-Compliant Promissory Note
We would recommend that your father consider making a gift and contemporaneously
entering into a DRA-compliant 1 promissory note arrangement, so as to render your
father "otherwise eligible" for Medicaid benefits. The gift will create a penalty period,
which is designed to coincide with the termination of the note, to the extent possible. As
discussed in the attached Addendum, this approach will require your father to file a
Medicaid application immediately upon his assets falling below the resource allowance
of $2,000.00
Assuming that the gift and note amount are transferred no later than January 15, 2018,
the promissory note arrangement will provide for monthly payments back to your father
over the course of the penalty period to assist with the cost of care. This amount,
combined with your father's net monthly income of $4,302.53 will be nearly sufficient to
cover his cost of care. Any shortfall is intentional and an important component of this
strategy. Upon the expiration of the penalty period and the promissory note, we Mr.
1

DRA refers to the Deficit Reduction Act of 2005, which changed many of the federal Medicaid
eligibility rules that existed prior to that time.

215

Kenneth Smith
January 1, 2018
Page Ten
anticipate that Medicaid will pick up the cost of care at the facility. If your father decides
to utilize this strategy, we will perform a detailed calculation of the appropriate gift and
note amounts as well as the monthly note payments based on your father's total
available income, assets, and cost of care at that time.
We refer you to the Gift and DRA-Compliant Promissory Note subsection of the
Strategies to Reduce Available Assets section of the enclosed Addendum for a more
detailed analysis.
Purchase an Exempt Irrevocable Prepaid Funeral Contract
You have advised us that your father does not have an exempt prepaid irrevocable
funeral contract. Since funeral expenses will need to be paid at some point for all of us,
we recommend that your father consider using a portion of the available assets to
purchase a prepaid irrevocable funeral contract. This will reduce the total value of the
available assets and assure a payment source for needed services. We recommend
allocating $10,000.00 for the purchase of the prepaid contract, understanding that this
amount may vary based upon the actual services that are prepaid.
We refer you to the Burial Expenses subsection of the Strategies to Reduce Available
Assets section of the enclosed Addendum for additional information.
Summary
Protecting his assets from the costs of long term care is one of the most important steps
your father can take. By following the recommendations above, he will protect some or
all of his assets, including those assets that are placed into the irrevocable trust.
Remember, we cannot begin protecting your father's assets until the irrevocable trust is
signed and assets have been transferred into the trust. Therefore, it is important for us
to begin this process for your father as soon as possible.
As we have discussed, Medicaid planning is a very complex area, and we have strived
to outline all planning options that would be available to your father for your father to
qualify for Medicaid benefits at the earliest possible time. To be certain that each of the
planning recommendations discussed above is fully understood, the next step in the
process requires that you schedule an appointment with our office to review these
planning strategies with a view towards making final decisions as to which strategies to
pursue.
You may contact me at (518) 459-2100 to schedule your next appointment. We look
forward to seeing you then.
Very truly yours,
Louis W. Pierro
Encls.
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IRS Tax Considerations

Gifts and Transfers
The IRS considers transfers of assets for less than fair market value as gifts. Gifts made
in excess of $14,000.00 per year per person (as of 2017) may require the filing of a gift
tax return, depending on the advice of an accountant. There should be no tax due. A
person may give up to a total of $5,490,000.00 (as of 2017) during his or her lifetime
without incurring any gift taxes.
Gifts may include an outright transfer of money to another person, or a transfer of assets
to an irrevocable trust. Some irrevocable trusts are designed so that a gift tax return is
not necessary. If an irrevocable trust is recommended, it may be necessary to consult
with an accountant to determine whether a gift tax return should be filed.
Cost Basis
Gifted assets retain the cost basis of the person making the gift. Inherited assets take on
the date of death value as a cost basis. From an income tax perspective, it is often a
significant disadvantage to have assets gifted rather than waiting to inherit them at a
higher cost basis.
Liquidating any appreciated assets with a low cost basis, such as securities or U.S.
Series E-Bonds, may trigger significant tax on the gains.
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Example: Sarah Gifts $100,000 of Appreciated Stock
Sarah has 1,000 shares of stock in XYZ Company that has a market value of $100.00
per share for a total value of $100,000.00. Sarah paid $10.00 per share for the stock;
therefore, $10,000.00 is Sarah's cost basis.
If Sarah sells the stock for $100,000.00, she will have a $90,000.00 gain to report on her
income tax return.
If she gives the stock to her son Steve, he will take the stock at Sarah's cost basis for
income tax purposes. If he sells the stock for $100,000.00, he will also have a
$90,000.00 income-taxable gain.
If she leaves the stock to Steve upon her death, and if the stock is worth$100,000.00 at
Sarah's death, Steve inherits the stock at the $100,000.00 cost basis. He can sell the
stock for up to $100,000.00 without reporting any gain.
Kentucky Medicaid Programs
Nursing Home Medicaid
Requirements
The following requirements must be met in order for an individual to qualify for Nursing
Home Medicaid in Kentucky:


At least sixty-five years of age or disabled.



Citizen of United States or non-citizen in lawful immigration status.



Must provide or file for a Social Security number.



Resident of Kentucky. Anyone residing in a nursing home or assisted living
facility certified for Medicaid is considered a resident of Kentucky.



Medical need for care.



Must be appropriately placed in a Medicaid facility that is able to provide the
needed level of care, and must be actually receiving the needed services.



Assets of less than $2,000.00 at least one day of each month of Medicaid
eligibility.



Spouse's assets of no more than $123,600.00 at time of Medicaid application,
unless increased by a judge's order.



Monthly GROSS available income not to exceed the State Income Standard
($2,205.00 as of 2018) or a Qualified Income Trust.



Under no penalty for transfer of assets.
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File for all other benefits to which applicant may be entitled.

Patient Responsibility
"Patient responsibility" is the amount that the Medicaid recipient pays to the nursing
home for each month of Medicaid coverage. It is equal to the recipient's gross income
with the following deductions:


A "personal needs allowance" of $40.00 each month to pay for any extras not
covered by Medicaid.



If married, an amount for the spouse's needs, based on the spouse's monthly
income and the Minimum Monthly Maintenance Needs Allowance (MMMNA), up
to $3,090.00, unless increased by a judge's order.



Health insurance premiums, if recipient is paying the premium.

Gross income is the amount of income from the following sources, before deductions
(such as the Medicare Part B premium of $134.00 (2018) and the Medicare Part D
premium deductions from Social Security, income tax deductions, life or health
insurance premiums deductions, etc.):


Social Security.



Pensions.



Civil Service.



Railroad Retirement.



IRA distributions.



VA pension.



Rental income.



Wages.



Alimony.



Interest and dividends.

Not included as a source of income is the additional allowance for Veterans
Administration Aid & Attendance (but the VA pension still counts as income).
For married applicants, the Minimum Monthly Maintenance Needs Allowance (MMMNA)
of the community spouse2 may allow the Medicaid recipient to allocate a portion of his or
her income to meet the needs of the community spouse, depending on the amount of
2

"Community spouse" refers to the spouse who is not applying for benefits.
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monthly income available to the community spouse, plus the community spouse's
excess shelter costs. In addition, a judge's support order against the Medicaid recipient
for the support of the community spouse can increase this allocation of the Medicaid
recipient's income to the community spouse.
Patient responsibility should be adjusted any time there is a change in income or health
insurance premiums.
Income and Medicaid Qualification

Treatment of Income for Medicaid Purposes
Most types of income are included in the $2,205.00 income limit for Medicaid
qualification purposes, for example:


Social Security



Civil Service



Pension, including Veterans Administration (VA) pension



Annuity payments



Retirement accounts



Interest



Alimony



Rental income



Life insurance proceeds

However, there are some limited exclusions from income, including VA allowance for Aid
and Attendance or Housebound Allowance (but VA pension is included as income).
Qualified Income Trust (aka "Miller Trust")
Purpose
A Qualified Income Trust (QIT), also known as a "Miller Trust," is an irrevocable trust
that deals only with income and not assets. If a Medicaid applicant has more than
$2,205.00 (2018 limit) in gross income, he or she is over the income cap and will not
qualify for benefits without a QIT. Depositing income into a QIT account turns available
(countable) income into unavailable income. If the QIT account is not funded correctly
every month, the applicant runs the risk of losing Medicaid benefits.
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Process
The following is the general process by which a QIT is created, funded, and
administered.
Creation
We draft the QIT document to meet the Department of Medicaid Services guidelines so
that it will automatically be approved by their legal department when submitted with the
Medicaid application. The following are some points about creation of the QIT:


The Medicaid applicant is the creator of the QIT and signs the trust document. If
the Medicaid applicant cannot sign, then his or her spouse may sign the QIT. If
there is no spouse, or if the spouse also cannot sign, then the Attorney-in-Fact
appointed under a Durable Power of Attorney may sign the QIT. Otherwise, court
approval is required to establish the QIT.



Usually a spouse or child is trustee of the QIT and has a fiduciary duty to see that
the QIT is administered correctly.



Instructions are provided to the trustee about the QIT procedure and how to
satisfy the duties of a trustee.

Funding
In general, the QIT trustee sets up a special QIT bank account that is funded each
month during which Medicaid benefits are active:


Income comes into the Medicaid applicant's regular bank account and is
considered available income by the Department of Medicaid Services.



The QIT account is funded with enough of that income to reduce the Medicaid
applicant's available income to an amount that is below the income cap of
$2,205.00.

Administration
During the life of the Medicaid recipient, the QIT trustee is responsible for the following
administrative tasks, whether performed directly or through a QIT administration service:


Correctly fund the QIT bank account. Deposits and disbursements are governed
by the most recent Department of Medicaid Services notice of income and
patient responsibility.



Contact the Department of Medicaid Services about changing the patient
responsibility when there is a change in the income.



Make disbursements, including:
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o

Payment of patient responsibility to nursing home or assisted living
facility.

o

Payment to Medicaid applicant of personal needs allowance.

o

Payment of spousal diversion allowance to spouse, if applicable.



Unless budgeting out a quarterly or yearly payment, zero-out the QIT account
each month. Any funds left in the QIT account are not considered available
income or an available asset by the Department of Medicaid Services.



Review QIT account monthly bank statements to assure that the QIT is being
administered correctly.



Keep an audit log of the QIT account and copies of the bank statements for
record keeping purposes.

After the death of the Medicaid recipient, the QIT terminates and the following
administrative tasks are required:


Notify the Department of Medicaid Services of the Medicaid recipient's death.



Any money left in the QIT is paid to the state, up to an amount equal to medical
assistance paid by the state for the Medicaid applicant.



Complete the necessary paperwork to satisfy the state's claim and send the
requested payment.



After payment of the state's claim, distribute the remaining balance of the QIT
account, if any, to the beneficiary named in the QIT document.



Close the QIT account.
Assets and Medicaid Qualification

In order to qualify for Medicaid, an applicant can have no more than $2,000.00 worth of
countable assets. For married applicants, the community spouse can have up to an
additional $123,600.00 of countable assets (subject to potential annual increases),
unless increased by a judge's order. This is called the Community Spouse Resource
Allowance (CSRA). Available assets are counted toward these limits and excluded (or
exempt) assets are not, as discussed below.
Available Assets (Counted for Medicaid Qualification)
The following assets are available for Medicaid qualification purposes and counted in the
asset limit, whether owned by the applicant or the applicant's spouse, or owned by either
of them jointly with someone else:


Checking accounts
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Savings accounts



Brokerage accounts



Certificates of deposit



Stocks and bonds



U.S. savings bonds



Primary residence if applicant does NOT intend to return home (note that if equity
is greater than $572,000.00, then applicant does not qualify for Medicaid)



Real property, other than primary residence (with certain exceptions)



Limited partnerships



Cash value of life insurance if the total face value of all such policies is greater
than $1,500.00



Vehicles other than the one excluded vehicle



Boats, unless it is your primary residence



Recreational vehicles, unless it is your primary residence or your only vehicle



Loans payable to applicant



Deferred annuities and some immediate annuities, depending on how they are
structured and the date purchased



Retirement funds that are not making regular periodic automatic distributions

Excluded Assets (Not Counted for Medicaid Qualification)
The following assets are excluded for Medicaid qualification purposes and not counted in
the asset limit:


Primary residence if equity is less than or equal to $572,000.00 and applicant
intends to return home



Primary residence, regardless of equity, if spouse, child under age twenty-one, or
blind or disabled child of any age lives there



One vehicle (please contact us for more information)



Life insurance with no cash value



Life insurance with cash value if the total face value of all such policies is less
than or equal to $1,500.00
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Irrevocable burial contracts



$1,500.00 designated for burial expenses (revocable burial contracts, burial
savings accounts, or life insurance policies)



One burial plot per family member



Retirement funds of the applicant, if in payout status (for example, required
minimum distributions or other periodic distributions of interest and principal)
Strategies to Reduce Available Assets

Asset reduction focuses on a best use of funds analysis. Is it better to spend money on
the long term care of the individual or on an asset considered excluded for Medicaid
qualification purposes? Or is it better to convert available assets to an income stream?
If the money goes into an excluded asset, it does not result in any disqualification from
Medicaid. If the money is converted to an income stream, it's not counted as an available
asset, but it is counted as income.
Therefore, it is imperative that one choose wisely, making the best use of the dollars.
Burial Expenses
Irrevocable Prepaid Burial Contract
A prepaid burial contract is an agreement in which an individual (the contract
beneficiary) prepays his or her burial expenses and the funeral home agrees to furnish
the burial services. While there is no limit on the amount of the contract, the contract
itself must be irrevocable in order to avoid being counted as an asset for Medicaid
qualification purposes.
Example: Sam Sets Aside Funds for His Burial Expenses
Sam is applying for Medicaid benefits to cover his long term care costs. He has a bank
account with a balance of more than $2,000.00. In order to bring his available asset total
below $2,000.00 and qualify for Medicaid, he prepays his burial expenses with an
irrevocable burial contract.
Transfer of Assets (Gifts) Subject to a Penalty Period
Asset transfers (or gifts) for less than fair market value (uncompensated transfers) result
in a disqualification period from Medicaid benefits, otherwise known as a transfer penalty
period. Under current Kentucky law (as of January 23, 2018), there is a sixty-month
lookback period during which all transfers are reviewed to determine if the transfer or gift
was an uncompensated transfer and, if so, what the penalty period will be. If a gift is
subject to a penalty period, then the individual who made the gift is not eligible for
Medicaid benefits during the resulting penalty period. There is a sixty-month lookback
period applicable to transfers made to or from an irrevocable trust.
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Lookback Period
The pre-DRA 3 thirty-six-month lookback period was increased to sixty months for all
i
asset transfers, whether into a trust or outright, beginning with transfers occurring on or
after February 8, 2006. The uncompensated value of all transfers made on or after
February 8, 2006, are added together to arrive at one total amount with one resulting
penalty period.
I

Transfer Penalty Period
The beginning date of the penalty period will be the later of the following dates:


The date on which the applicant would be eligible for long term care Medicaid
were it not for the imposition of a transfer penalty. This includes filing an
application and meeting all other program criteria. Failure to file a Medicaid
application resulting in the issuance of a denial notice will mean that no penalty
period has been triggered.



The first day of the month in which the individual transfers the assets.

Long term care Medicaid is defined under Kentucky law to include care provided in a
skilled nursing facility, or care provided through a home and community-based waiver
program.
When a penalty period is imposed, the applicant will be ineligible for a period rounded
down to the nearest day. The penalty period may be prorated in the last month so that
the applicant may be eligible for only a portion of that month. To calculate a penalty
period:


Total the amount of the uncompensated transfers.



Divide the total uncompensated transfers by $6,066.91.



The whole number of the result is the number of whole months in the penalty
period.



Multiply the fractional portion of the result by 30 (regardless of the number of
days in the month) and round down to get the number of additional days in the
penalty period.

Example: Harry Transfers $23,500.00 to Sally
Harry transferred $15,000.00 to Sally on November 15, 2017, and another $8,500.00 to
Sally on December 15, 2017, for a total of $23,500.00. His penalty period is 3.87
months, calculated by dividing $23,500.00 by $6,066.91. Multiplying the fractional
portion (0.87) times 30 days and rounding down, results in 26 days. Harry is otherwise
eligible and applies for Medicaid benefits on January 15, 2018. Because of the transfers,
3

DRA refers to the Deficit Reduction Act of 2005, which changes many of the federal Medicaid
eligibility rules that existed prior to that time.
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he is disqualified for 3 months and 26 days, starting on January 15, 2018, and ending on
May 11, 2018.
Irrevocable Medicaid Asset Protection Trust
If a person transfers some of his or her assets to a properly drafted irrevocable trust
(what we call a Medicaid Asset Protection Trust), then the assets in the trust will not be
available for Medicaid purposes after the expiration of the sixty-month lookback period or
after any transfer penalty periods have expired, whichever occurs first. When using a
Medicaid Asset Protection Trust in place of an outright gift in a situation where
immediate eligibility is necessary (for example, when a person is already in a nursing
home), then the penalty period is normally the time period you must wait before the
assets in the trust are no longer available for Medicaid purposes.
Further, provisions may be included in the trust whereby the person (the grantor of the
trust) retains a special limited power of appointment, thus preserving the step-up in basis
for highly appreciated assets (such as stocks, bonds, and real estate) transferred to the
trust. In addition, the reservation of a special limited power of appointment allows the
grantor to change the ultimate beneficiaries of the trust.
If the trust approach is taken, there will be a period equal to the lesser of sixty months
(the lookback period) or the applicable transfer penalty period during which the grantor
will be ineligible for Medicaid benefits. For more information about the lookback period
and the transfer penalty period, see the Transfer of Assets (Gifts) Subject to a Penalty
Period subsection, above.
The trustee (usually one of the children) manages the trust assets during the grantor's
lifetime. Upon the grantor's death, the trust assets may be distributed to whomever he
or she specifies as the beneficiaries.
The principal cannot be distributed to the grantor under any circumstances, or the trust
assets will be deemed an available asset for Medicaid purposes.
The trust is set up in such a way that trust assets can be distributed to the lifetime
beneficiaries. The distributed assets clearly belong to the lifetime beneficiaries, and can
be used for any purpose that the beneficiaries choose, including the purchase of goods
and services that the grantor might require during the sixty-month lookback period.
Generally, a Medicaid Asset Protection Trust is considered as owned by the grantor for
income tax purposes, but not for Medicaid or estate tax purposes. If needed, the trust
can pay income out to the grantor. We can discuss whether this should be done at the
same time we meet to discuss other important parts of the trust, for example, who the
lifetime beneficiaries should be.
Gift and DRA-Compliant Promissory Note
This planning strategy requires dividing a Medicaid applicant's estate into two shares:
the "Gifted Share" and the "DRA-Compliant Note Share," and then transferring these
shares out of the applicant's estate. The objective is to preserve the Gifted Share while
utilizing the DRA-Compliant Note Share as an income stream to contribute towards the
cost of care during the Medicaid penalty period caused by transferring the Gifted Share.
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It is important to note, however, that this strategy is only appropriate in the situation
when the applicant is in need of immediate long term care Medicaid. Long term care
Medicaid is defined under Kentucky law to include care provided in a skilled nursing
facility, or care provided through a home and community-based waiver program.
The strategy is only appropriate when immediate care is needed because the DRA
mandates that the Medicaid penalty period resulting from the transfer of the Gifted Share
does not start until the person actually files an application for Medicaid benefits and
would be eligible for such coverage except for the resulting penalty period. Therefore,
the applicant must meet the level of care requirement and, the penalty period aside, be
otherwise financially eligible for Medicaid (that is, available assets are less than
$2,000.00 and available monthly income is less than the income cap of $2,205.00).
If the applicant meets the level of care requirement and has monthly income less than
the income cap, then the transfer of the Gifted Share and the DRA-Compliant Note
Share out of the applicant's estate will reduce the available assets below the allowable
amount and, therefore, render him or her "otherwise eligible" for Medicaid. Once a
person is "otherwise eligible" for Medicaid, and an application has been filed, this will
trigger the running of the penalty period for the Gifted Share.
Once the applicable penalty period expires, a new Medicaid application is filed, if
required, alerting the Department of Medicaid Services that the penalty period has
expired and that Medicaid benefits may begin.
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ETHICS: CLIENT CONFIDENTIALITY AND CLIENTS WITH
MENTAL CAPACITY CONCERNS
John L. Dotson

I.

II.

CONFIDENTIALITY
A.

SCR 1.130 (1.6): A fundamental principle in the client-lawyer relationship
is that, in the absence of the client's informed consent, the lawyer must
not reveal information relating to the representation. See Rule 1.0(e) for
the definition of informed consent. This contributes to the trust that is the
hallmark of the client-lawyer relationship.

B.

Elder law attorneys deal with a lot of people. It is not unusual for Mom
(your likely client) to come to the office accompanied by some or all of her
children, a few assorted spouses, maybe a grandchild or even Mom's
sibling.

C.

Mom may or may not be competent.

D.

To whom is our duty of confidentiality?

E.

Remember, we have a room full of people, financial matters are being
openly discussed, and family members may be supplying banking
records, medical information and more.

F.

The identity of your client to the outside world is also confidential.

COMPETENCY
A person may be competent in the morning and not competent in the afternoon.
A person may be competent on Monday and not know who they are on Tuesday,
and be okay again by Thursday. Loss of competency is frequently non-linear,
and is easily impacted by infection, medication and stress.
A.

Competency and Diminished Capacity
1.

Cognitive decline is often gradual. With experience, you can
determine the level of legal competence quickly in most cases.
Make notes after every meeting, be consistent in your evaluations,
and do not let family members pressure you into overriding your
internal alarm system.

2.

Our ethics rules favor dealing with people with diminished capacity
to the maximum extent possible.

3.

Client with diminished capacity, SCR 3.130(1.14):
(a) When a client's capacity to make adequately
considered decisions in connection with a
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representation is diminished, whether because of
minority, age, mental impairment or for some other
reason, the lawyer shall, as far as reasonably
possible,
maintain a normal client-lawyer
relationship with the client.
B.

C.

Elements of Diminished Capacity
1.

Ability to reason.

2.

Ability to appreciate consequences.

3.

Ability for coherent communications.

4.

Heightened risk for undue influence.

5.

Loss of memory is not per se diminished capacity, but is often
present in clients with diminished capacity. Some people with
memory loss can still reason and make informed and intelligent
decisions.

Ethical Issues that Arise When a Lawyer Believes His or Her Client Has
Diminished Capacity
The KBA recently issued ethics opinion E-440, which addresses ethical
issues that can arise when dealing with a client with diminished capacity.
When a client suffers from diminished capacity the lawyer
must endeavor to maintain a normal attorney-client
relationship so far as reasonably possible. If the lawyer
believes that the client's diminished capacity places the
client at risk of substantial physical, financial, or other
harm, the lawyer should consider whether it is necessary
to take protective action to protect the client's interests. In
taking protective action, the lawyer should be guided by
the client's wishes and values, and the client's best
interests."
This ethics opinion poses the following questions and analysis:
1.

What is Diminished Capacity for Purposes of Rule 1.14?

2.

When a client suffers from diminished capacity, what steps should
the lawyer take to preserve a normal attorney client relationship?

3.

When a client suffers from diminished capacity how may a lawyer
seek assistance from the client's family, other third parties or the
courts without violating the duty of confidentiality under Rule 1.6?

4.

May a lawyer refuse to represent a client with diminished capacity,
withdraw from such a representation after the client suffers from
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diminished capacity, or accept the termination
representation by a client with diminished capacity?

D.

of

the

5.

When may or must a lawyer representing a client with diminished
capacity seek the appointment of a surrogate decision-maker?

6.

When a lawyer represents a client in a criminal action and the
client suffers from diminished capacity, what additional concerns
will the lawyer have? Further, what responsibility does a
prosecutor have if he/she has reason to believe the defendant
suffers from diminished capacity?

Competency
1.

[A] client with diminished capacity often has the ability to
understand, deliberate upon, and reach conclusions about matters
affecting the client's own well-being. It is recognized that some
persons of advanced age can be quite capable of handling routine
financial matters while needing special legal protection concerning
major transactions. (Rule comment 1)

2.

The fact that a client suffers a disability does not diminish the
lawyer's obligation to treat the client with attention and respect.
Even if the person has a legal representative, the lawyer should
as far as possible accord the represented person the status of
client, particularly in maintaining communication. (Rule comment
2)

3.

In determining the extent of the client's diminished capacity, the
lawyer should consider and balance such factors as: the client's
ability to articulate reasoning leading to a decision, variability of
state of mind and ability to appreciate consequences of a
decision; the substantive fairness of a decision; and the
consistency of a decision with the known long-term commitments
and values of the client. In appropriate circumstances, the lawyer
may seek guidance from an appropriate diagnostician. (Rule
comment 6)

4.

According to a recent long-term study, 98 percent of people age
ninety and above have at least some measurable cognitive
decline. More than 50 percent of people over age eighty show
similar cognitive decline. In an elder law practice, the majority of
your clients will be less than cognitively perfect. But you can
maintain a surprisingly normal relationship with these people until
their decline is well into the severe stage.

5.

Ethics rules encourage us to treat people with diminished capacity
as normally as possible. This requires good judgment, especially
as the older client often may or may not have the same objective
as the adult children who brought them to your office.
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E.

F.

III.

6.

Listen to what he or she says, listen to what he or she does not
say, pay attention to pauses and glances, note which children are
not present and ask why, and look for inconsistencies.

7.

Speak slowly, pause, give the older client time to absorb and
respond, do not put words in the older person's mouth, do not let
the children answer your questions whenever possible, and get
feedback from your client. Ask the older person to repeat a
conclusion back to you.

8.

After any meeting or legal document signing, make notes as to
how the older person responded to your questions, your
impression of his or her level of competence, and any other
pertinent facts. Also note who was at the meeting.

Competence – Wills
1.

A person must be at least age eighteen and of sound mind.

2.

Sound mind is a very low threshold and defined in Bye v.
Mattingly, 975 S.W.2d 451 (Ky. 1998).

3.

The standard is known as the "lucid interval" test.

Competency and the "Lucid Interval"
1.

In the lucid interval standard, Mom needs to know what she is
doing when she is doing it, but does not need all the skills
necessary to function independently and does not need to
remember what she has done.

2.

Therefore, a diagnosis of dementia or Alzheimer's disease (a form
of dementia) does not mean the person lacks the legal capacity to
execute documents. Dementia has many stages. A person with
early-stage dementia may hold a thirty-minute conversation with
you on a range of subjects and seem to be in perfect cognitive
health to the untrained ear.

CLIENT COMMUNICATIONS INCLUDING FEE AGREEMENTS
Written communications start with your retainer agreement.
A.

Elder Law Engagement Agreement
Your Engagement or Retainer Agreement should:
1.

Be in writing.

2.

Be signed by the client or their representative (not required in all
cases, but prudent).
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B.

3.

Cover the scope of the work to be performed.

4.

Describe services not to be performed that might otherwise be
expected.

5.

Identify when the representation ends to the extent possible.

6.

State the total fee.

7.

State the payment schedule if the total fee is not due upon
signing.

8.

Dated.

Following-up with Written Advice
1.

2.

C.

D.

After consultations with your client, consider following up with a
written summary.
a.

This may be more important for those clients with
diminished capacity.

b.

Keep it simple, use plain language to the extent possible.

c.

If you are recommending that the client take action, present
the recommendation in a step-by-step format.

If you are also working with a legal representative (i.e., attorneyin-fact), ask your client if a copy should be supplied to him or her
as well.

When the Attorney-client Relationship Ends
1.

Make clear when your representation has ended.

2.

Avoid open-ended invitations that could be misconstrued as an
offer to perform further work under the concluded retainer
agreement.

Fees
1.

SCR 1.30(1.5) Fees must be reasonable.
a.

Time, skill & difficulty.

b.

Preclusion of other work.

c.

Local customary fees.

d.

Balance between fee & results.
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2.

3.

e.

Is client in a big rush?

f.

Length of professional relationship.

g.

Experience & reputation of lawyer.

h.

Is fee fixed or contingent?

Types of fees.
a.

Hourly rate (most business work).

b.

Flat fee (a lot of elder law work).

c.

Contingent (personal injury).

d.

Refundable retainers.

e.

Non-refundable retainers.

Fee summary.
a.

Non-refundable fee agreement – must be in writing and
signed by the client or legal representative. When monies
are received they belong to the attorney's regular account
and may be used as desired.

b.

Advance fee agreement – must be in writing. Need not be
signed by client (but a good idea). These monies go
directly into the attorney's escrow account and are
removed after performing the services detailed in the
Agreement.

c.

Billing after services performed – must be in writing. Need
not be signed by the client (but a good idea). Monies
received are for services already performed and should be
deposited in the attorney's regular account.

d.

Contingent fee agreement – must be in writing and signed
by the client. These are rarely used in elder law. They
should clearly show how the fee is calculated, who pays
expenses and what constitutes the end of the
representation. Read Rules 1.5(c) and (d) above if you
charge contingent fees for the details and restrictions.

Reasonable – SCR 3.130(1.5): No matter the type of fee
arrangement in place, the fee must be REASONABLE.
Even if you have a non-refundable fee agreement, if the client dies
before any real work is done, be prepared to refund most or all of
the fee. You don't want to put yourself in a position where you are
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arguing that doing no real work and getting a healthy fee is
reasonable. It isn't and you'll lose.
IV.

ELDER ABUSE – MANDATORY REPORTING
A.

KRS 209.990
1.

Class B misdemeanor for "any person" to knowingly or wantonly
fail to report abuse, neglect or exploitation of anyone over the age
of eighteen who, because of mental or physical dysfunctioning, is
unable to manage his own resources, carry out the activity of daily
living, or protect himself, when such person had reasonable cause
to suspect abuse, neglect or exploitation. (As read with KRS
209.020(4) and KRS 209.030(2).)

2.

Punishable by a fine of $250 and up to ninety days in jail.

3.

Additional civil penalties under the Elder Justice Act for long-term
care facilities.

4.

No exception to the mandatory reporting requirement for
attorneys.

5.

What if your client directs you not to disclose likely abuse?


6.
B.

C.

Not clear how attorney-client communications are treated
under mandatory reporting

Look for alternative approaches to protect your client.

Common Perpetrators
1.

Adult children: 47 percent.

2.

Spouses: 19 percent.

3.

Grandchildren: 9 percent.

4.

Other relatives : 9 percent.

5.

Paid caregivers: 16 percent.

Common Perpetrator Attributes
1.

Drug abuse.

2.

Alcohol abuse.

3.

Drug abuse.

4.

Financial dependence.
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D.

E.

F.

5.

Drug abuse.

6.

Gambling problem.

7.

Drug abuse.

8.

History of violence elsewhere.

Investigation Tips: Common Risk Factors
1.

Dependence on perpetrator.

2.

Nine out of ten are family members.

3.

Cognitive decline.

4.

Frailty.

5.

Trusting nature of older people.

6.

Joint living arrangement combined with isolation.

Financial Abuse – The Medicaid Double Whammy
1.

Money sent to family members, taken by family members likely to
be treated as impermissible transfers by Medicaid.

2.

Elderly client that has been taken advantage of by family now
facing penalty period when nursing home is needed.

3.

Best way to rebut presumption of gift – file a complaint.

Adult Protective Services (APS)
1.

Kentucky Adult Protective Services (APS) investigated an average
of 7,709 cases of abuse or neglect against residents age sixty and
older each year between 2009 and 2013. An average of 1,811
cases were substantiated each year.

2.

This means about one out of four cases is substantiated, or thirtyfive per week.

3.

It is likely that less than one in ten cases is reported.

4.

APS runs the Adult Abuse Hotline, 1-800-752-6200.

5.

Local # -- (502) 595-4803.

6.

Receives reports of abuse, neglect or exploitation.
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G.

7.

Branch of the Kentucky Cabinet for Health and Family Services'
Department for Community Based Services, in the Division of
Protection and Permanency.

8.

APS investigates and provides preventive services to individuals
that are reported to be the alleged victim of abuse, neglect or
exploitation.

9.

See KRS 209.020(7), (8), and (15).

APS Investigation
1.

2.

922 KAR 5:070 §2(7) controls when APS must investigate.
a.

Abuse – if a report alleges marks inflicted by someone
else, physical abuse resulting in physical or mental pain or
injury, being hit in a critical area of the body (head,
kidneys, abdomen, etc.), or an act of sexual abuse.

b.

Neglect – if a report alleges physical symptoms that
require treatment due to poor care by a caretaker or due to
the absence of a caretaker, a physical health and safety
risk resulting from lack of proper supervision, symptoms of
malnutrition, dehydration, food poisoning or lack of
adequate food, environmental neglect where a serious
health and safety hazard is present and the adult or
caretaker is not acting to eliminate the problem, and lack of
treatment for an injury, illness or disability that may be lifethreatening, may result in permanent impairment or that
results in an observable decline in the adult's health and
welfare.

c.

Exploitation – if a report alleges isolation from friends or
relatives or withholding of important information, such as
by screening telephone calls, intercepting mail, manipulation, physical or emotional dependency, acquiescence
and loss of resources.

Investigation must start:
a.

Within one hour of a report if an emergency is alleged –
adult is living in conditions that present a substantial risk of
death or immediate harm to himself or others.

b.

Within forty-eight hours in a non-emergency situation.

3.

If you call to report suspected abuse – get a report number.

4.

This is the only way to check on progress of the investigation.

5.

Also, evidence that you reported as required.
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