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LEGISLATIVE UPDATE 
R. Clay Larkin 

 
 
I. INTRODUCTION 
  

This presentation focuses on environmental, energy and utility legislation 
enacted in the past session of the Kentucky General Assembly. In addition 
to examining legislation that has become law, the presentation also 
addresses topics that are likely to be taken up in future sessions.1  
  
With the potential exception of “net metering” legislation, environmental, 
energy and utility issues did not receive particular attention in the 2019 
session of the General Assembly, which was a so-called “short” session. 
However, there were still a number of important, if not particularly 
controversial, changes in Kentucky law, which are addressed below.  

 
II. ENVIRONMENTAL LEGISLATION 
 

A. Environmental Incidents: SB 28.2  
 

This law will create two new sections of KRS Chapter 224.  First, a 
new section of KRS 224.1-400 to 224.1-415 will be created 
requiring that the head of local government (either county judge-
executive or CEO of an urban-county government) must be given 
notice by the Energy and Environment Cabinet (“Cabinet”) within 
seven days of the Cabinet declaring an environmental emergency 
requiring the implementation of a contingency plan. Second, the law 
requires that any notice of violation to a municipal solid waste 
landfill also be provided to the head of county government for the 
county in which the landfill is located if the notice of violation results 
in any “off-site impact.”  This new requirement will be codified in a 
new section of KRS 224.43-310 to KRS 224.43-380.  It is this latter 
portion of the law that may create more work for environmental 
attorneys for both industry and government.  While the purpose of 
transparency between state and local government is laudable, 
because the severity of off-site impacts is irrelevant to the 
requirement to give notice, it is anticipated that any violation – no 
matter how minor – could result in additional controversy related to 
notices of violation.   

 
  

                                                
1 This presentation is written from the perspective of a practitioner representing primarily 
the “industry” position on these matters.  While many of the author’s clients and partners 
likely share his views on certain legislative matters addressed herein, any opinions 
contained herein are the author’s alone.  

2 “SB” means “Senate Bill” and “HB” means “House Bill.” The Legislative Research 
Commission website contains a list of all bills from the 2019 Session at: 
https://apps.legislature.ky.gov/record/19rs/record.html.  

https://apps.legislature.ky.gov/record/19rs/sb28.html
https://apps.legislature.ky.gov/law/statutes/
https://apps.legislature.ky.gov/law/statutes/
https://apps.legislature.ky.gov/law/statutes/
https://apps.legislature.ky.gov/record/19rs/record.html
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B. Water Well Driller: SB 32  
 

This law creates a new category of “water well drillers assistants” 
and establishes licensing and other requirements for this position.  
These amendments will be codified in KRS 224.400.   

 
C. Air Quality Fees: HB 165   
 

These amendments to KRS 224.20-050 are intended to allow the 
Cabinet to impose air quality fees on smaller sources of air 
emissions, such as those who are subject only to registration (as 
opposed to full permitting) requirements.  Although the ultimate fee 
structure will be determined by the Cabinet through administrative 
rule-making, this law allows the Cabinet to spread the fee burden 
across a wider range of sources. The ultimate decision by the 
Cabinet will be an interesting development to follow, as the future 
regulations may provide some relief to larger emitting sources but 
impose fees on entities that have previously not paid them.   

 
D. Fire Prevention/PFAS: SB 104  
 

PFAS chemicals have been the subject of significant legislative 
debate and action at both the state and federal level around the 
country but are also necessary in fire-fighting applications.  This law 
is intended to restrict the use of Class B firefighting foams 
containing PFAS chemicals to only live firefighting uses and 
prevents their use in training after July 15, 2020 (with limited 
exceptions).   

 
E. Emergency Response Commission: HB 196   
 

Along with the Local Emergency Planning Commissions that it 
supervises, the Kentucky Emergency Response Commission plays 
an important role in implementing the Emergency Planning and 
Community-Right-to-Know Act (“EPCRA”) regarding control of 
extremely hazardous substances. The Emergency Response 
Commission is very large, comprised of 25 members appointed by 
the Governor from a variety of industries and government agencies. 
It can be a challenge to keep the Commission fully staffed, but KRS 
39E.030 required 13 members to constitute a quorum. HB 196 
changes the quorum requirement to a simple majority of the 
currently appointed members.  

 
III. ENERGY AND UTILITY LEGISLATION 
 

A. Net Metering:  SB 100   
 

By far the most controversial energy or environmental related 
legislation of the past session was SB 100, the net metering bill.  
“Net metering” is technically defined as “measuring the difference 
between the electricity supplied by the electric grid and the 

https://apps.legislature.ky.gov/record/19rs/sb32.html
https://apps.legislature.ky.gov/law/statutes/
https://apps.legislature.ky.gov/record/19rs/hb165.html
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10359
https://apps.legislature.ky.gov/record/19rs/sb104.html
https://apps.legislature.ky.gov/record/19rs/hb196.html
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=45034
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=45034
https://apps.legislature.ky.gov/record/19rs/hb196.html
https://apps.legislature.ky.gov/record/19rs/sb100.html
https://apps.legislature.ky.gov/record/19rs/sb100.html
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electricity generated by an eligible customer-generator that is fed 
back to the grid over a billing period.”  KRS 278.465.  Practically 
speaking, net metering controls the amount that homes or 
businesses that generate electricity through solar panels that they 
own are compensated for excess electricity that they sell to the 
grid.3  The original Kentucky net metering law was adopted in 2004 
as a means of incentivizing small-scale solar projects. Most states 
have a net metering law of some type. Depending on your 
perspective, the law is either an important means of furthering solar 
distribution, or a subsidy allowing those wealthy enough to afford 
solar panels to get paid by their utility company without sharing any 
of the costs to maintain the electric grid.  For the past two sessions, 
the General Assembly had considered various versions of 
amendments to the net metering law. The legislation was again 
taken up in 2019, with the battle lines drawn between the solar 
installation industry and environmentalists on one side and utility 
interests on the other.   
 

The law ultimately enacted made several important changes:  
 

• The net metering “cap” was raised to 45 kilowatts, making larger 
generation systems eligible customer-generators;  
 

• The rate to be paid by utilities will now be set by the Public 
Service Commission in a future rate-making proceeding 
initiated by the regulated utilities (with an exception for existing 
customer-generators that lasts for 25 years);  
 

• In the future ratemaking proceeding, the utility will be able to 
implement rates that recover the utilities’ costs necessary to 
serve customer-generators;  
 

• With certain exceptions, excess credits obtained by eligible 
customer-generators are not transferrable, and no cash for 
accumulated credits can be paid.  

 
The effect of these changes to the net metering law is largely to 
move the controversy from the General Assembly to the Public 
Service Commission, which must now set net metering rates.   

 
B. Oil and Gas: HB 199   
 

This law made major updates to Kentucky’s requirements for 
permitting and bonding of oil and gas wells and improves upon 
Kentucky’s ability to address “orphan” oil and gas wells.  Among the 
most important provisions of this legislation are:  
 

                                                
3 Although net metering discussions nearly always revolve around rooftop solar 
installations, wind, biomass, and hydro systems are also contained within the definition of 
“eligible customer-generators” who can take advantage of net metering.  KRS 278.465(2).   

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=14122
https://apps.legislature.ky.gov/record/19rs/hb199.html
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=14122
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The law creates a permit eligibility or “permit blocking” system, 
similar to the one employed for decades in the context of surface 
mine permitting under the federal Surface Mining Control and 
Reclamation Act (“SMCRA”) and KRS Chapter 350.  To implement 
this program, a new definition of “control person” has been added 
at KRS 353.510(46), and a new section of KRS Chapter 353 will be 
added specifying that an applicant is ineligible for additional permits 
or transfers if it or any “control person” associated with it has 
responsibility for a well at which there is an unresolved bond 
forfeiture or similar enforcement issues. A “control person” is 
essentially anyone with the ability to control whether an oil or gas 
well complies with the permitting, bonding, plugging and 
abandonment provisions of KRS Chapter 353.   

 
The law increases the amount of bonding required for new wells.  
 
The law creates a new abandoned storage tank and orphan well 
reclamation fund. Because this “fund” must be “funded” with 
revenue allocated during next year’s “budget” session, it remains to 
be seen how effective this framework will be in application.   

 
IV. OTHER GENERAL LEGISLATION 
 

Administrative Regulations:  HB 4.  Overriding the Governor’s veto, the 
General Assembly amended KRS Chapter 13A, governing the adoption of 
administrative regulations, to give the legislature a larger role in the 
process.  The legislature already plays a significant role in administrative 
rule-making in Kentucky, as two sub-committees have the chance to review 
every administrative regulation, often delaying the finality of regulations by 
months. Interestingly, while the legislature has the power to review 
regulations, and frequently does so, it nearly never finds them deficient.  As 
noted by the Governor in his veto message on the bill, one wonders 
whether this bill is attempting to “serve[] as a solution to a problem that 
does not exist.”  Governor Bevin’s veto message indicated his view that the 
additional provisions of HB 4, particularly the provisions that allow 
legislative non-action to delay the effectiveness of regulations, could violate 
the separation of powers provisions in Kentucky’s Constitution.  If and when 
the legislature exercises its new powers of administrative regulation review, 
it will be interesting to see if the Executive Branch asserts a constitutional 
challenge to these procedures.   

 
V. LOOKING AHEAD 
  

Several topics seem ripe for legislative activity and may be more likely to 
be taken up during a longer session in 2020.  Of course, one can never 
predict the future, but the following issues are likely to be topics for 
discussion in the legislature going forward.   
 

  

https://apps.legislature.ky.gov/law/statutes/chapter.aspx?id=38931
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=47758
https://apps.legislature.ky.gov/law/statutes/chapter.aspx?id=38944
https://apps.legislature.ky.gov/law/statutes/chapter.aspx?id=38944
https://apps.legislature.ky.gov/record/19rs/hb4.html
https://apps.legislature.ky.gov/law/statutes/chapter.aspx?id=37084
https://apps.legislature.ky.gov/record/19rs/hb4.html
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A. Water Utility Acquisitions   
 

Another attempt was made in the 2019 session to pass legislation 
changing the method by which municipal utilities are valued for 
purposes of acquisitions. At present, Kentucky only allows an 
acquiring utility to pay (if it wants to recover the cost in its rates) the 
net book value of the system it acquires – i.e., only the original cost 
of constructing the system less depreciation.  The legislation that 
has been proposed, and was proposed again this year as SB 163, 
would allow the acquiring utility to pay (and recover in its rates) the 
“fair market value” of the utility, based on appraisals.   

  
Similar legislation has been adopted in Indiana and other states.  
See, e.g., IC 8-1.5-2.  Opponents of this change in the valuation 
methodology argue that it could lead to rate increases for customers 
of the acquiring utilities.  On the other hand, many smaller Kentucky 
water utilities are facing significant challenges (some might say full-
blown crises) in providing clean and reliable water service to their 
customers.  It may be that many of these systems – and the citizens 
they serve – would benefit from this legislation.  If such a law were 
to pass, it is very likely that it would result in a series of transactions.  
Smaller water utilities, especially those that are struggling, need to 
begin planning now for the potential passage of this type of 
legislation in the future.  

 
B. KPDES Permit Fees   
 

The Cabinet has indicated to several interest groups that the permit 
fees currently charged are not sufficient to cover the costs of 
administering the KPDES permit program. The fees are capped by 
statute. See KRS 224.70-120. Thus, any attempt to increase the 
fees will require legislation, which could prove controversial, as 
certain source categories such as water treatment works and 
agriculture benefit from lower statutory caps.   

 
C. Franklin Circuit Court Jurisdiction   
 

The Franklin Circuit Court has exclusive jurisdiction over a number 
of administrative actions and appeals, particularly in the 
environmental arena. Nearly all Cabinet final orders under KRS 
Chapter 224 are appealable only to the Franklin Circuit Court.  See 
KRS 224.10-470. Because Kentucky elects circuit judges, this 
means that the approximately 37,000 registered voters who live in 
Franklin County select the judges who preside over cases that can 
arise in any of Kentucky’s 120 counties.  Additionally, because the 
Franklin Circuit has only two judges – who still have an active 
docket of criminal and civil matters – it leads to an overcrowded 
docket.   
  
In the past several sessions, various bills have been introduced to 
restrict the scope of the Franklin Circuit’s jurisdiction. In some 

https://apps.legislature.ky.gov/record/19rs/sb163.html
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=46535
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10328
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10328
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10328
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sessions, there has been an attempt to comb through the KRS and 
change every provision assigning exclusive venue to the Franklin 
Circuit Court and add provisions allowing for parallel jurisdiction and 
venue in the local county where the administrative action arose.  In 
the most recent session, the Kentucky Senate took a narrower 
approach with SB 2 that would have allowed the appointment of a 
special judge in cases seeking declaratory judgments against the 
Commonwealth or challenging the constitutionality of state action.  
Following a rare intervention by the Chief Justice of Kentucky in the 
political process, the legislature reconsidered this approach and 
after passing the Senate, the bill was not acted upon in the House.  
The General Assembly will likely continue attempting to right-size 
the jurisdiction of the Franklin Circuit in future sessions.  

 
D. Coal Severance Tax  
 

A few bills were proposed in the most recent session addressing 
coal severance taxes; none proposed sweeping changes and none 
moved in any meaningful manner.  However, two issues are likely 
to continue into the future.  First, Kentucky has a severance tax that 
is higher than neighboring states. Only West Virginia had a rate 
comparable to Kentucky’s, but even that rate (at least for steam 
coal) was reduced during the past session of the West Virginia 
legislature.  Second, there is a nearly intractable controversy about 
whether a sufficient amount of the revenue from the tax is returned 
to coal-producing counties.  Legislation to address either or both of 
these issues could re-appear in the upcoming “long” session of the 
legislature.   

 
D. Waters of the United States v. Waters of the Commonwealth   
 

Before the next session of the General Assembly, the U.S. EPA and 
Army Corps of Engineers will likely have finalized a new and 
narrower definition of “waters of the United States” for purposes of 
Clean Water Act jurisdiction.  Although the new “WOTUS” rule will 
likely be the subject of litigation when the General Assembly 
reconvenes in 2020, there may be a need to consider legislation 
that helps square Kentucky’s expansive definition of “waters of the 
Commonwealth” with a narrower definition of WOTUS.  Legislation 
ultimately should not be necessary. For federal permitting program 
purposes (NPDES, Section 404/401), the Cabinet is under a duty 
to be no more stringent than the federal program, which would 
require it to adhere to the WOTUS rule. See KRS 224.16-050(4).  
But to the extent there is any ambiguity in the meaning of KRS 
224.16-050(4)’s no more stringent than provision, the General 
Assembly make seek to clarify the scope of the Cabinet’s 
jurisdiction.   

https://apps.legislature.ky.gov/record/19rs/sb2.html
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10335
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10335
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10335
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LEGISLATIVE UPDATE 
Randy Strobo  

 
 
I. 2019 KENTUCKY LEGISLATURE GENERAL INFORMATION 
 

KENTUCKY CONSERVATION COMMITTEE 
 
A. How a Bill Becomes a Law in Kentucky (Usually) 
 

1. Introduction and committee referral. 
 

a. A bill may be introduced in the House or Senate. 
 
b. Each bill is assigned a number, read by title and sponsor, 

and referred to a standing committee by the Committee on 
Committees. 

 
2. Committee consideration. 
 

a. Committee meetings are open to the public. 
 
b. When there is sufficient interest in a subject, a public 

hearing is held. 
 
c. A bill may be reported out of committee with one of the 

following reports: favorable, favorable with amendments, 
favorable with committee substitute, unfavorable, or without 
opinion. 

 
d. A committee can kill a bill by failing to act on it. 

 
3. First reading. 
 

When a committee reports a bill favorably, the bill is given its first 
reading and is placed in the Calendar for the following day. 

 
4. Second reading and then to Rules. 
 

a. The bill is read by title a second time and sent to the Rules 
Committee. 

 
b. The Rules Committee may recommit the bill or place it in 

Orders of the Day for a specific day. 
 
5. Third reading and passage. 
 

a. “I move that House Bill 100 be taken from the Orders of the 
Day, read for the third time by title only, and placed upon its 
passage.” This motion, usually by the majority floor leader, 
is adopted by voice vote, and the floor is open for debate. 
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b. Following debate and amendments, a final vote on the bill is 
taken. 

 
c. To pass, a bill must be approved by at least two-fifths of the 

members of the chamber (40 representatives or 16 
senators) and a majority of the members present and voting. 

 
d. If the bill contains an appropriation of funds or an emergency 

clause, it must be approved by a majority of the members 
elected to each house (51 representatives and 20 senators). 

 
6. What happens next? 
 

a. If a bill is defeated, another vote is not likely unless two 
members who voted against it request its reconsideration, 
and a majority approves. 

 
b. If a bill passes in one house, it is sent to the other chamber, 

where it follows much the same procedure. 
 
c. Both houses must agree on the final form of each bill. 
 
d. If either house fails to concur in amendments, the 

differences may be reconciled by a “conference committee” 
of senators and representatives. 

 
e. Changes agreed to by this conference committee are 

subject to approval by both houses. 
 
7. Enrollment. 
 

a. After passage by both houses, a bill is read carefully to 
make sure the final wording is correct. 

 
b. The bill is signed by the presiding officer of each house and 

sent to the Governor. 
 
8. Governor’s action. 
 

a. The Governor may sign a bill, permit it to become law 
without signature, or veto it. 

 
b. The Governor has 10 days (excluding Sundays) to act on a 

bill after it is received. 
 
c. The bill may be passed over the Governor’s veto by a 

majority of the members of both houses. 
 

B. 2019 Kentucky House Leadership and Committees 
 

1. Speaker of the House: David Osborne. 
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2. Majority Floor Leader: John “Bam” Carney. 
 
3. Majority Whip: Chad McCoy. 
 
4. Majority Caucus Chair: Suzanne Miles. 
 
5. Committees: 
 

a. Agriculture: Rep. Richard Heath (Mayfield). 
 
b. Appropriations & Revenue: Rep. Steve Rudy (Paducah). 
 
c. Banking & Insurance: Rep. Bart Rowland (Tompkinsville). 
 
d. Economic Development & Workforce Investment: Rep. 

Russell Webber (Shepherdsville). 
 
e. Education: Rep. Regina Huff (Williamsburg). 
 
f. Elections, Constitutional Amendments & Intergovernmental 

Affairs: Rep. Kevin Bratcher (Louisville). 
 
g. Health & Family Services: Rep. Kim Moser (Taylor Mill). 
 
h. Judiciary: Rep. Jason Petrie (Elkton). 
 
i. Licensing, Occupation & Administrative Regulations: Rep. 

Adam Koenig (Erlanger). 
 
j. Local Government: Rep. Michael Lee Meredith 

(Brownsville) 
 
k. Natural Resources & Energy: Rep. Jim Gooch (Providence). 
 
l. Small Business & Information Technology: Rep. Diane St. 

Onge (Lakeside Park). 
 
m. State Government: Rep. Jerry T. Miller (Louisville). 
 
n. Tourism & Outdoor Recreation: Rep. Tommy Turner 

(Somerset). 
 
o. Transportation: Rep. Ken Unchurch (Monticello). 
 
p. Veterans, Military Affairs & Public Protection: Rep. Tim 

Moore (Elizabethtown). 
 

C. 2019 Kentucky Senate Leadership and Committees 
 

1. Senate leadership for 2019. 
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a. Senate President: Senator Robert Stivers (Manchester). 
 
b. Senate President Pro Tempore: Senator David Givens 

(Greensburg). 
 
c. Majority Floor Leader: Senator Damon Thayer 

(Georgetown). 
 
d. Minority Floor Leader: Senator Morgan McGarvey 

(Louisville). 
 
e. Majority Caucus Chair: Julie Raque Adams (Louisville). 
 
f. Minority Caucus Chair: Senator Johnny Ray Turner 

(Prestonsburg). 
 
g. Majority Whip: Senator Mike Wilson (Bowling Green). 
 
h. Minority Whip: Senator Dennis Parrett (Elizabethtown). 

 
2. Senate Standing Committees. 
 

a. Agriculture: Paul Hornback (Chair); Matt Castlen (Vice). 
 
b. Appropriations & Revenue: Christian McDaniel (Chair); Stan 

Humphries (Vice). 
 
c. Banking & Insurance: Jared Carpenter (Chair); Rick Girdler 

(Vice). 
 
d. Committee on Committees: Robert Stivers (Chair); Julie 

Raque Adams (Vice). 
 
e. Economic Development, Tourism & Labor: Danny Carroll 

(Chair); Rick Girdler (Vice). 
 
f. Education: Max Wise (Chair); Stephen West (Vice). 
 
g. Enrollment: Robby Mills (Chair). 
 
h. Health & Welfare: Ralph Alvarado (Chair); Stephen 

Meredith (Vice). 
 
i. Judiciary: Whitney Westerfield (Chair); Stephen West 

(Vice). 
 
j. Licensing, Occupations & Administrative Regulations: John 

Schickel (Chair); Paul Hornback (Vice). 
 
k. Natural Resources & Energy: Brandon Smith (Chair); Robby 

Mills (Vice Chair). 
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l. Rules: Robert Stivers (Chair). 
 
m. State & Local Government: Will Schroder (Chair); Dan 

Seum (Vice). 
 
n. Transportation: Ernie Harris (Chair); Jimmy Higdon (Vice). 
 
o. Veterans, Military Affairs & Public Protection: Albert 

Robinson (chair); C.B. Embry (Vice). 
 
 



II. KENTUCKY HOUSE BILLS 2019

Bill Position Priority Sponsors Summary Status History 

HCR 4 Rep. Schamore Urge the U.S. Depts. of Interior, 
Agriculture, Defense, and the U.S. 

Congress to consider ways to improve 
communications infrastructure, granting 
leasehold interests in federal land for the 
location of cell phone towers and related 

infrastructure in Kentucky. 

Passed House 99-0 
on 2/26. Received in 

Senate on 2/27. 

HB 7 Rep. Meeks Voting statutes update. Allows for voter 
registration and change of party 

affiliation on the day of election, voting 
preregistration starting at 16 years old, 
public school voter registration, voter 
information packets to be published in 
English and Spanish, and requires the 

Department of Fish and Wildlife 
Resources to develop a procedure to 

inform applicants for licenses and 
permits of how to register to vote, among 

other changes. 

1/10 to Elections & 
Gov. Affairs 

HCR 7 Rep. Schamore A concurrent resolution urging Kentucky 
state government agencies to consider 
leasing state land for the location of cell 
phone towers and other communication 

infrastructure in Kentucky. 

Passed House 99-0 
on 2/26. Received in 

Senate on 2/27. 

HB 9 A. Hatton
J. Graviss

S. Westrom

Kentucky’s net neutrality bill. Requires 
KentuckyWired contracts between the 
Kentucky Communications Network 

Authority and public or private Internet 
service providers to contain certain 
provisions to ensure open and fair 

access to the network by customers. 

1/10 to Small Business 
& Tech 

12

https://apps.legislature.ky.gov/record/19rs/hcr4.html
https://apps.legislature.ky.gov/record/19rs/hb7.html
https://apps.legislature.ky.gov/record/19rs/hcr7.html
https://apps.legislature.ky.gov/record/19rs/hb9.html


HB 10   Rep. Dossett Allows an electronic billboard located on 
the premises of a business or 

organization to advertise or promote 
activities and products offered both on 
and outside of the property. This would 

allow for many more electronic billboards 
throughout the state. 

2/5 to Transport.  

HB 11   Rep. Moser + 
13 others 

Same as SB 27. Prohibits use of 
tobacco, alternative tobacco, and vaping 
products by students, school personnel, 
and visitors in schools, school vehicles, 
properties, and activities by the 2020- 

2021 school year. 

3/12 House passed 
85-11 with floor 

amendments (2) and 
(5). Passed Senate 
28-10. Delivered to 
Governor on 3/28 

HFA 1 
HFA 2 
HFA 3 
HFA 4 
HFA 5 
HFA 6 

HFA 7 title 
HFA 8 

HB 13   Rep. 
Rothenburger + 8 

others 

Related to the merging and fund sharing 
for fire departments. KCC would like to 
look for opportunities in bills like this for 

increasing climate preparedness 
initiatives. 

To Vet. & Mil. Affairs. 
Posted 2/7 to 

committee, floor 
amendment filed, 

reported favorably, 
posted for passage 

2/15. Recommitted to 
Approp. & Revenue 

on 3/12. 

 
HFA 1 

HB 16  ✓ C. Harris, 
C. Booker, 
A. Hatton, 

C. Howard, 
A. Scott 

A watered down version of the bill filed 
last year by Harris that instead of 

requiring the PSC to adjust electrical 
utility rates in Eastern Kentucky to make 
them “affordable,” only requests the PSC 
to open a case to determine whether the 
current approved rates and charges are 

still fair, just, reasonable, and in the 
public interest, or if they should be 

modified, repealed, or replaced. A good 
opportunity here to lobby the sponsor to 

include a value of solar study in that 
case. 

1/10 to Nat. Resources 
& Energy 
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https://apps.legislature.ky.gov/record/19rs/hb10.html
https://apps.legislature.ky.gov/record/19rs/hb11.html
https://apps.legislature.ky.gov/record/19rs/sb27.html
https://apps.legislature.ky.gov/record/19rs/hb13.html
https://apps.legislature.ky.gov/record/19rs/hb16.html


HB 27  ✓ D. Keene, 
A. Gentry, 
J. Graviss, 
J. Jenkins, 

R. Palumbo, 
N. Tate, 

S. Westrom 
B. Wheatley 

Corrects last year’s tax reform bill, which 
failed to exclude admissions to nonprofit 
events. Senate and House leadership 
blamed it on an oversight, but the bill 

was one of many provided by the 
Pegasus Institute that have since been 
found to be unlawful or poorly drafted. 

1/10 to Approp. & 
Revenue 

 

HB 28  ✓ Rep. Osborne + 
44 others 

Same as HB 27 except filed by 
Republicans and includes more specific 

language related to nonprofit 
educational, charitable, or religious 

institutions, nonprofit property interests, 
and emergency provisions. 

1/10 to Approp. & 
Revenue 

 

HB 29   D. Meade + 13 
others 

Exclude fees paid to enter or participate 
in a fishing tournament and fees paid for 

the use of a boat ramp from the 
definition of “admissions.” 

1/10 to Approp. & 
Revenue 

 

HB 33   C. Harris, 
B. McCool 

Requires all miners to wear clothing with 
at least 100 square inches of reflective 
material while in an underground mine 

and clothing with at least 50 square 
inches of reflective material while on a 

surface mine site. The reflective clothing 
shall be readily visible and seen from all 
directions and shall be supplied by the 
coal operator at no cost to the miner. 

1/10 to Nat. Resources 
& Energy 

 

HB 34   Rep. Goforth Allows a person to operate an ATV on 
state maintained roadways if: (a) the 

roadway is not a fully controlled access 
highway; (b) operator is 18 or older; (c) 
operator has a valid operator’s license; 

and (d) ATV is equipped with headlights, 
tail lights, brake lights, turn signals, and 
a rear or side view mirror. Requires a 

helmet in certain situations. Requires the 
ATV to be titled and registered. Need to 

1/10 to Transport., 
2/27 Re-assigned to 
Tourism & Outdoor 

Recreation 
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https://apps.legislature.ky.gov/record/19rs/hb27.html
https://apps.legislature.ky.gov/record/19rs/hb28.html
https://apps.legislature.ky.gov/record/19rs/hb27.html
https://apps.legislature.ky.gov/record/19rs/hb29.html
https://apps.legislature.ky.gov/record/19rs/hb33.html
https://apps.legislature.ky.gov/record/19rs/hb34.html


monitor any amendments or revisions to 
this bill. 

HB 39   R. Goforth, 
R. Brenda 

Exempts a homestead food operator 
from having to receive a permit from the 
Cabinet for Health and Family Services. 
“Homestead food operator” is a person 

who produces homestead food products, 
excluding potentially hazardous food, 

only in the home kitchen of that person’s 
primary residence and only for sale 

directly to consumers within this state 
from the homestead residence, whether 
by pickup or delivery, from the owner’s 

farm stand, at farmers’ markets, 
community events, or online, and who 

has less than a maximum annual gross 
sales of $10,000 of food. This includes 
an owner that daily produces for sale 

less than 20 gallons of raw or 
pasteurized milk or processes less than 
20 gallons of milk into cheese aged at 
least 60 days, yogurt, cream, butter, or 

kefir. 

1/10 to Agriculture  

HB 54   Rep. Reed Establish a crossbow deer season for 
youth 16 years old or younger. 

WITHDRAWN  

HCR 54  ✓ A. Koenig, 
K. King 

Creates the Mileage-Based 
Transportation Funding Task Force to 

develop and study the implementation of 
a mileage-based transportation funding 

mechanism, report to the LRC. 

2/6 to Transportation  

HCR 56  ✓ J. Tipton, 
C. Harris, 
J. Blanton, 
K. Hinkle, 
P. Minter 

Similar to SCR 81. Establishes a 17-
member legislative task force to study 
small community public drinking water 

systems to create mechanisms for 
oversight and intervention so as to 

prevent the drinking system’s decline 
and failure and report to the LRC. 

Passed House 95-0 
with Committee 
Substitute (1) 

committee 
amendment (1-title) 
on 2/22 and now in 

HCS 1 
HCA 1 
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https://apps.legislature.ky.gov/record/19rs/hb39.html
https://apps.legislature.ky.gov/record/19rs/hb54.html
https://apps.legislature.ky.gov/record/19rs/hcr54.html
https://apps.legislature.ky.gov/record/19rs/hcr56.html
https://apps.legislature.ky.gov/record/19rs/scr81.html


Amendment adds wastewater, 
enlarges the task force to add entities 

such as Ky. American Water. 

Senate State & Local 
Gov. 2/27. 

HB 59   Rep. Huff Allows a person to be guilty of criminal 
littering when he or she drops or permits 
to drop on a highway any destructive or 

injurious material including unsafe 
amounts of mowed grass and does not 

immediately remove it. 

1/10 to Transport.  

HJR 71  ✓ J. Gooch, Jr. Directs the Energy and Environment 
Cabinet to create a task force to study 
options for generating state and local 

funds to directly fund water infrastructure 
projects or leverage other public and 

private funds and the administration and 
allocation of those funds by the cabinet 

for water infrastructure projects. 

To Nat. Resources & 
Energy, Posted in 
Committee 2/11 

 

HB 74   D. Schamore, 
A. Gentry 

Proposed to amend Sections 30 and 31 
of the Ky. Constitution to elect Senators 

for terms of six years beginning in 
November 2022 for even-numbered 
Senatorial districts and beginning in 
November 2024 for odd-numbered 

Senatorial districts, and Representatives 
for terms of four years beginning in 
November 2022; propose to amend 
Section 32 of the Ky. Constitution to 

prevent Senators from serving more than 
two consecutive six-year terms of office, 

and prevent Representatives from 
serving more than three consecutive 

four-year terms of office, beginning with 
those elected in November 2022. 

1/10 to Elections, 
Const. Amend. & 
Intergov. Affairs 
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https://apps.legislature.ky.gov/record/19rs/hb59.html
https://apps.legislature.ky.gov/record/19rs/hjr71.html
https://apps.legislature.ky.gov/record/19rs/hb74.html
https://apps.legislature.ky.gov/Law/Constitution/Constitution/ViewConstitution?rsn=34
https://apps.legislature.ky.gov/Law/Constitution/Constitution/ViewConstitution?rsn=35


HB 75  ✓ Rep. Hatton & 9 
co-sponsors 

Reverses the legislation passed last 
session that only allows board certified 
pulmonary specialists to diagnose black 

lung patients. Would instead allow a 
“dually qualified physician” to diagnose 
and allow the commissioner to select a 
physician or medical facility for referral 

in occupational disease claims. 

1/10 to Econ. Dev. & 
Workforce Invest. 

 

HJR 87  ✓ J. Miller Apply to Congress for an Article V 
convention to propose amendments to 

the Constitution of the United States that 
impose fiscal restraints and limit the 
power and jurisdiction of the federal 

government and requesting Congress to 
similarly propose such amendments. 

2/11 to Elections, 
Const. Amend. & 
Intergov. Affairs 

 

HB 91   G. Brown, Jr., 
C. Booker, 
M. Cantrell, 
M. Marzian, 
R. Meeks, 
J. Nemes, 

R. Palumbo, 
J. Raymond 

Proposes amendment to Section 145 of 
the Ky. Constitution to limit the felonies 

that require disenfranchisement to those 
that include certain intentional killings, 

sexual crimes, and bribery. Also 
eliminates language “Idiots and insane 

persons.” 

To Elections, Const. 
Amend. & Intergov. 

Affairs on 1/10 

 

HR 91   G. Brown, Jr. + 
76 co-sponsors 

Resolution opposing the closing of 
Paradise Power Plant. While we have 
concerns about the loss of jobs and 
want to see workers protected, this 

plant is a significant source of 
pollution. 

To Elections, Const. 
Amend. & Intergov. 
Affairs. Adopted by 
Voice Vote on 2/11. 

 

HB 97   M. Hart, 
C. Howard, 
S. Maddox 

Amend KRS 211.190 to allow local 
government entities and special districts 

to void implementation of the water 
fluoridation programs administered by 

the Cabinet for Health and Family 
Services by legislative action. 

First was assigned to 
Local Gov., then 

moved to State Gov., 
posted in committee 

2/11 
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HR 108 ✓ C. Harris,
A. Hatton,
A. Scott

Resolution urging Governor Bevin to 
declare a state of emergency in Martin 

County, Kentucky, and to make 
emergency funds available to resolve the 

county’s water crisis. 

2/15 to Natural 
Resources & Energy. 

3/6 Adopted by Voice 
Vote 

HB 117 Rep. McCoy, 
Rep. Huff 

Similar to HB 59 – If you drop “unsafe 
amounts of mowed grass” or any 

destructive or injurious material on a 
highway you can be held criminally 

liable. 

1/10 to Transport. 

HB 122 Rep. Donohue, 
Rep. Cantrell 

Allows for a 100% tax credit for costs 
associated with noise mitigation costs 

related to airports under certain 
circumstances. The total maximum credit 

awarded to all taxpayers for each 
taxable year is $3,000,000. Also requires 

reporting to the LRC. 

1/10 to Approp. & Rev. 

HB 125 D. Schamore,
C. Miller,
P. Pratt

Disposal of game carcasses. Prohibits 
the destruction or abandonment of 

usable meat from deer or elk that are 
taken and killed in the Commonwealth 

and the dumping of deer or elk 
carcasses on public areas or private 

areas without permission. Violators could 
lose their hunting license and be fined. 

Reported favorably out 
of committee with 

Committee Sub 1, 2nd 
reading, posted for 

passage 2/19. 
Recommitted to 

House A&R on 3/12. 

HCS 1 

HCR 
132 

✓ J. Donohue Directs the LRC to study the feasibility of 
establishing a light rail system in 

Kentucky between Louisville, Lexington, 
and northern Kentucky. 

2/21 to Transport. 

HB 135 P. Pratt,
K. Moser,

S. Santoro,
D. St. Onge

This is an anti-labor bill. Requiring labor 
contracts for public works projects 
cannot be a condition of granting a 

public works project to a contractor. This 
would include public works such as 
water, sewer, and other structures 
involved in environmental quality. 

Reported out of 
committee with 

Committee Sub 1, 
passed 50-44 with 

committee substitute. 
Received in Senate 
on 2/15. 3rd reading 

HCS 1 
HFA 1 
HFA 2 
HFA 3 
HFA 4 

18

https://apps.legislature.ky.gov/record/19rs/hr108.html
https://apps.legislature.ky.gov/record/19rs/hb117.html
https://apps.legislature.ky.gov/record/19rs/hb59.html
https://apps.legislature.ky.gov/record/19rs/hb122.html
https://apps.legislature.ky.gov/record/19rs/hb125.html
https://apps.legislature.ky.gov/record/19rs/hcr132.html
https://apps.legislature.ky.gov/record/19rs/hcr132.html
https://apps.legislature.ky.gov/record/19rs/hb135.html


passed 26-10. Signed 
by Gov. on 3/21. 

HCR 
143 

  D. Hale Urges the Kentucky Congressional 
Delegation and Donald Trump, President 
of the United States, to enact measures 
to ensure a level playing field for foreign 
and domestic hardwood producers and 

manufacturers. 

Introduced 2/21. To 
Natural Resources & 

Energy on 2/22. 

 

HR 144   J. Gooch, Jr. Urges the Public Service Commission to 
consider all costs related to the 
importation of coal for electricity 

generation. 

Introduced 2/21. To 
Natural Resources & 

Energy on 2/22. 
Reported favorably, 

to Consent 3/7. 
Posted for passage 

3/12. 3rd reading, 
passed 99-1. 

 

HB 146   Rep. Meeks This bill amends utility and net metering 
statutes to allow for third party 

construction and operation of a solar or 
wind facility through a power purchase 
agreement (PPA) and allow that third 

party to be exempted from the definition 
of “utility” or “retail electric supplier.” 

These third parties will not be limited by 
the rated capacity limit (30 kW). The 

PPAs will be reviewed and approved or 
denied by the PSC. The PSC must deny 

the PPAs if the PPA results in rate 
increases for the utility. The bill removes 
the 1% cumulative cap altogether. The 

bill also allows the customers in the 
territory of the utility, including public 

schools and local governments, to lease 
or buy a portion, share, or all of that 
facility’s solar or wind installations to 

interconnect to the utility under a PPA 
and create a net metering arrangement. 

1/11 to Natural 
Resources & Energy 
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The bill allows the PSC to develop 
regulations or open a case to establish 

additional requirements to ensure 
proper two way measurement and credit 

for electric generation and proper 
allocation of credits to parties that have 
leased or purchased portions or shares 
of the participating third party’s solar or 

wind installations. 
One issue we see is the ability to deny a 
PPA if it causes a rate increase. How a 
utility can attribute a specific solar/wind 

installation towards a rate increase is not 
defined. 

HCR 
148 

  S. Santoro Urges the Kentucky Transportation 
Cabinet to establish an Office of 

Intermodal and Freight Rail Advocacy. 

Introduced 2/25. Now 
in Transportation. 

 

HB 152   Rep. Stewart Eliminates the deduction for 
transportation expenses from coal 
severance tax. Would allow coal 
counties to recover more funds. 

1/11 to Approp. & 
Revenue 

 

HB 165  ✓ Rep. Gooch Allows the Energy and Environment 
Cabinet or the APCD to establish an air 
quality fee structure that may include a 
permit or registration fee in addition to 
the collection of a per-ton emissions-
based assessment. This allows the 
Cabinet/APCD to collect more fees 
across the board, rather than only 

collecting fees based on emission rates. 
Facilities are polluting less (a good 

thing), but that also means, under the 
current scheme, the Cabinet/APCD is 
not able to generate as much income. 

This helps give some relief. 

Passed House 95-3 
and now in Senate 
Natural Resources 

2/15, received 
favorably, passed 3rd 
Senate reading on 

3/1 by 36-0. Delivered 
to Governor 3/5. 
Signed by the 

Governor on 3/15. 
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HB 183   Rep. Marzian Plastic ban bill. No retail establishment 
shall provide a customer with a plastic 

bag intended to carry away goods at the 
point of sale. No establishment that sells 

food or drinks at retail shall provide a 
customer with a plastic beverage straw, 

except upon the customer’s express 
request. Prohibits the intentional release 

of more than 25 plastic balloons. 

To Natural Resources 
& Energy, posted in 

committee 2/13 

 

HB 198   Rep. Gooch and 
29 others 

Restructures how coal severance tax is 
allocated. 

To A&R, 2/6  

HB 199  ✓ Rep. Gooch Allows underground storage tank funds 
to be used to address orphan oil and gas 
wells. Increases the fees associated with 
drilling wells and provides more authority 

for the Cabinet to address oil and gas 
orphan wells and to hold parties 

accountable for violating well closure 
rules. Over the past several years, the 
Legislature has swept the underground 

storage tank funds into the General 
Fund. This would theoretically allow the 

Cabinet to keep the funds and apply 
them to address the orphan well 

problems throughout the state. This bill 
is a product of the Oil and Gas working 

group. 

Passed House 99-0 
on 2/21. Passed 

Senate 37-0 on 3/5. 
Signed by the 

Governor on 3/18. 

 

HB 209   J. Carney, 
J. Gravis, 
B. Reed, 

J. Stewart III 

Prohibits the chief state school officer 
from approving building plans and 

specifications that do not provide for at 
least two water bottle filling stations in 

each school, at least one drinking 
fountain or water bottle filling station on 

each floor and wing of each school 
building, and at least one drinking 

fountain or water bottle filling station for 
every 75 students. 

Passed House 93-1. 
Now in Senate 

Education committee 
as of 2/28. 
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HB 213  ✓ Rep. Marzian Clean Energy Opportunity Act. This is a 

bill KCC has sponsored for years as 
part of a coalition of clean energy 
nonprofits. Requires retail electric 

suppliers to use increasing amounts of 
renewable energy and energy 

efficiency; provide for alternative 
compliance plans for public utilities who 

fail to meet renewable energy or 
efficiency requirements; requires the 

Public Service Commission to develop 
tariff guidelines for purchase of 

renewable power. 

In Economic Dev. & 
Workforce Invest. 2/6 

 

HB 222   S. Maddox, 
P. Pratt, 
M. Hart 

Requires quarterly reports to be sent to 
solid waste coordinators of a facility and 
the Fiscal Court of each County with a 

solid waste facility that includes the 
number and characterization of citizen 
complaints received during that quarter 

along with the status of any 
investigations and enforcement actions 

undertaken by either state or federal 
regulatory agencies or by law 

enforcement against the solid waste 
disposal facilities in the solid waste 

management area. 

To Nat. Resources & 
Energy. Posted in 
committee 2/26. 

 

HB 238   J. Gooch HCS 1 specifically adds above-ground 
[“natural gas or petroleum”] pipelines to 

the list for which you can be held 
criminally liable for trespassing or 

surveilling the infrastructure without 
permission. 

Passed House 81-16 
with Committee 

Substitute (1). Now in 
Senate Natural 
Resources 3/1. 

HCS 1 

HB 247   Rep. Sorolis + 16 
others 

Extends voting hours from 6:00 a.m. to 
7:00 p.m. in counties with a population of 

90,000 or more. 

2/7 to Elections, 
Const. Amend. & 
Intergov. Affairs 
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HB 249   C. Fugate, 
A. Bowling, 
D. Frazier, 
A. Hatton 

Amends the Kentucky Mountain 
Regional Recreation Authority (KMRRA) 
statute to add counties to the definition 

of “target county”, to reauthorize the 
KMRRA for five years, and addresses 

several governance and funding issue of 
the KMRRA. 

Passed House 98-1. 
Passed Senate 37-0. 
Signed by Governor 

on 3/26. 

 

HB 252   M. Hart, 
J. Gooch, Jr. 

R. Huff 

Permits municipal utilities to join together 
into a municipal electric authority to buy 
and sell electricity and natural gas, and 

will have the power to undertake 
projects, bonding, and other borrowing 

power. Although this will allow municipal 
utilities more leverage in negotiating 
contracts, this proposed entity would 
have no Public Service Commission 

oversight. 

To Local Government, 
Posted in Committee 

2/14 

 

HB 253   Rep. Sorolis and 
21 others 

Allows for in-person early voting 
between 9 a.m. and 4 p.m. on the three 

Saturdays preceding any primary, 
regular election, or special election. 

To Elections, Const. 
Amend. & Intergov. 

Affairs on 2/7  
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HB 268   S. Rudy Appropriates about $50 million in bond 
funds for state parks improvements, 

and $20 million in bond funds for water 
infrastructure improvements for fiscal 
year 2019-2020. Bill was amended 

through Free Conference Committee. 

Passed House 93-6 
with Committee Sub 
(1), Passed Senate 
35-1 w/ committee 

sub 1. House refused 
to concur with 

Senate Committee 
sub. 1. Conference 

committee 
appointed, did not 

concur, sent to Free 
Conference 

Committee. Passed 
76-20, Governor line-

item vetoed on 
March 26 but was 

partially overridden. 

HCS 1 
HCA 1 
HFA 1 
SCS 1 

HB 276   Rep. Nemes Allows for a refundable tax credit for 
cleanup costs at a qualifying voluntary 
environmental remediation property up 

to $10 million for a minimum project 
investment of $30 million. For projects 

after 1/1/2019. Sunsets 1/1/23. 

To Approp. & Revenue 
2/8 

 

HB 278   D. Frazier,  
T. Turner 

More specifically defines “tourism 
attraction project” and requires tourism 
project application evaluation standards 
to include mandatory considerations for 

independent consultants. 

To Tourism & Outdoor 
Rec., 2/8 

 

HB 280   R. Huff, 
D. Osborne, 
J. Jenkins, 
J. Miller, 

R. Palumbo,  
B. Reed 

Directs the Transportation Cabinet to 
include a requirement for bicycle helmets 
for operators and passengers under the 

age of 12. 

Passed House 96-3, 
received in Senate 3/1. 

To Health & Welfare 
3/7. Reported 

favorably 1st reading, 
to Calendar on 3/12. 
Second reading, to 

Rules, on 3/13. 
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HB 311   M. Meredith, 
B. Reed, 

M. Dossett, 
D. Hale, 

R. Heath, 
K. King, 
M. Koch, 
S. Miles, 
J. Tipton 

Food labeling bill. Provides that a food is 
deemed mislabeled if a food product that 
purports to be or is represented as meat 
or a meat product contains any cultured 

animal tissue produced from in vitro 
animal cell cultures outside of the 
organism from which it is derived. 

Passed House 93-1. 
Passed Senate 36-0. 

Delivered to 
Governor on 3/12. 

Signed by the 
Governor on 3/21. 

 

HB 313   J. Sims, Jr., 
T. Turner, 
P. Pratt 

Makes it easier to hunt snow geese and 
Ross’s geese pursuant to a 

“conservation order” to control 
populations of light geese. Eliminates 
permit requirement for persons using 
land to hunt migratory water fowl for 

commercial purposes. 

Passed House 99-0. 
House concurred in 

Senate floor 
amendments (1) and 
(2). Passed Senate 

91-1. Signed by 
Governor on 3/26. 

SFA 1 
SFA 2 

HB 332   T. Branham 
Clark, 

T. Turner 

Requires persons taking fish from a 
licensed pay lake to carry receipts from 
fish harvested each day and present the 

receipt to a conversation officer upon 
request and to remove license issuance 

procedures. 

2/13 to Tourism & 
Outdoor Rec. 

 

HB 335   L. Elkins, 
R. Rothenburger 

Makes it easier for counties to dispose of 
properties. Allows counties to transfer 
property for economic development 

purposes, trade property for the same or 
similar type of property, sell property 

without bids if the property is appraised 
for $5,000 or less. 

Passed House 99-0. 
House concurred in 

Senate floor 
amendments (2) and 
(1-title), passed 91-8. 
Signed by Governor 

on 3/25. 
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HB 341  ✓ K. Upchurch, 
S. Santoro 

Increases the costs of registering a 
specialized license plate by $22.00, 
renewal fees by $6, and the costs of 

applying for a new type of specialized 
license plate by $25,000. The applicant 

must also submit programming and 
production costs for the plate. Special 
plates must also maintain a minimum 

number of 500 registrations annually for 
the Cabinet to continue production. 

Adds more guidance for personalized 
plates. The amount paid to the group 
that the license plate supports does 
not change. We believe this would hurt 

the sales of the “Kentucky Nature 
Plates” which fund Kentucky Nature 

Preserves. 

Passed House 99-1 
with committee sub. 
Passed Senate 37-0 

with Committee 
Substitute (1). 

Signed by Governor 
on 3/26. 

HCS 1 
SCS 1 

HB 345   R. Rothenberger, 
R. Meyer 

Allows cities, counties, and merged 
governments to levy a restaurant tax and 

distribute at least 25% of revenues 
generated to the tourist and convention 

commission, the remainder to be used to 
create or support infrastructure 

supporting tourism. 

2/14 to Local 
Government 

 

HB 352   D. Meade, 
K. Upchurch, 

J. Hoover, 
T. Turner 

Creates “extended weight unrefined 
petroleum products haul road system” of 
state maintained highways over which 

quantities of unrefined petroleum 
products in excess of 50,000 tons were 
transported by motor vehicles per year. 
Trucks configured using an axle system 
approved by the Transportation Cabinet 

may operate up to a maximum gross 
weight of 120,000 pounds with a gross 
weight tolerance of 5% on the haul road 
system. Must pay a fee an annual fee of 

$1,250 that goes towards road fund. 

Passed House 65-29. 
Passed Senate 35-1 

with Committee 
Substitute (1) and 

committee 
amendment (1-title). 
House concurred in 
Senate Committee 
Substitute (1) and 

committee 
amendment (1-title). 

Passed Senate 60-30. 

HFA 1 
HFA 2 
HFA 3 
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Signed by Governor 
on 3/26. 

HB 362   J. Fischer Kentucky Asbestos Trust Claims 
Transparency Act. Makes it more difficult 

to hold companies liable for damages 
cost by asbestos. (Same as SB 204). 

2/15 to Judiciary  

HB 363   M. Sorolis Allows a voter to register or change party 
affiliation at the person’s precinct of 

residence on the day of the election and 
shall be permitted to vote in that election. 

2/15 to Elections, 
Constit. Amend. & 
Intergov. Affairs 

 

HB 364   M. Sorolis Provides that each application for a 
motor vehicle driver’s license shall be a 

simultaneous application for voter 
registration. 

21/5 to Elections, 
Constit. Amend. & 
Intergov. Affairs 

 

HB 367   J. Donohue, 
J. Graviss 

Requires the Finance and Administration 
Cabinet to give notice to the Kentucky 
Heritage Council 90 days prior to the 

transfer or sale of a property nominated 
by the Kentucky Historic Preservation 

Review Board to be listed on the 
National Register of Historic Places. If 
KHC recommends the property should 
have a preservation easement, no sale 

or transfer of the property shall take 
place until the easement has been 

conveyed. 

2/15 to State Gov.  

HB 370   D. St. Onge Prohibits local governments from 
regulating use or ownership of drones, 

other than by the local government itself. 

To Small Business & 
Info. Tech., posted in 

committee 2/19. 

 

HB 372   C. Booker Expands absentee voting by allowing 
any qualified voter to vote absentee 

within 12 days of the election. 

2/15 to Elections, 
Constit. Amend. & 

Intergov. Affairs 2/28 
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HB 387   J. Petrie Excludes trade secrets, such as 
information declared confidential by the 

Kentucky Economic Development 
Finance Authority pursuant to an 

administrative regulation and records 
that pertain to proposed economic 

development incentives not adopted in 
final action through acceptance by the 
grantee and approval by the relevant 
public agency (essentially Google and 
Brady industries incentive packages). 

To Economic Dev. & 
Workforce Invest. 

Reported favorably on 
2/27 with committee 
sub 1 and committee 

amendment 1. Second 
reading on 2/28. 

Posted for passage on 
3/1.  Floor 

amendments 1, 2, 3, 
4 and 5 filed to 

Committee Sub. on 
3/4. Floor 

amendments 6 & 7 
filed to Committee 

Sub. on 3/6. 

HCS 1 
HCA 1 
HFA 1 
HFA 2 
HFA 3 
HFA 4 
HFA 5 
HFA 6 
HFA 7 

HB 390   C. Massey, 
L. Elkins 

Excludes Department of Public 
Advocacy case files from the Open 

Records Act. 

2/19 to Judiciary  

HB 402   J. Petrie Eliminates tax expenditures for certified 
alcohol production facility property and 
fluidized bed energy production facility 
property, pay telephones, capital gains 
income attributable to property taken by 

eminent domain, and coal royalty 
income. Repeals tax credits for KRS 

139.537 related to coal-based near zero 
emission power plants, coal conversion 

tax credit, and the incentive for coal used 
in burning solid waste. 

To Appropriations & 
Revenue. Posted in 

Committee 2/22. 

 

HB 409   A. Koenig Allows a planning commission the power 
to delegate the review of public facilities 

projects to an officer or staff of the 
commission. 

2/28 Posted for 
Passage in Regular 

Orders of Day for 3/1. 
Recommitted to A&R 

on 3/12. 
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HB 420   A. Bowling Update requirements for radon gas 
certifications. 

Passed 95-0 with 
committee sub 1 and 
floor amendment 1. 
Passed Senate 36-0. 
Signed by Governor 

on 3/26. 

HCS 1 
HFA 1 
SFA 1 

HB 421   S. Miles Amends the natural resources 
severance and processing tax by 

expanding the tax to include the act of 
loading or unloading for shipment 

limestone that has not been severed or 
processed in Kentucky and allowing a 

new credit against the tax. The credit will 
be allowed for limestone that is severed 
and processed outside of Kentucky and 
then unloaded in Kentucky, upon which 

a severing and processing tax has 
already been paid to another state. 

Kentucky is an overall net exporter of 
limestone, thus this bill may lead to 

negligible increased revenues because 
of the expansion of the tax base. Any 

additional funds generated will go to the 
General Fund and LGEAF counties. 

To Approp. & Revenue 
2/20. 

 

HB 422   S. Miles Provides tax credits for the production of 
chemicals derived from biomass 

feedstocks used as building blocks for 
pesticides, textiles, pharmaceuticals, 

paints, and other products. 

2/20 to Approp. & 
Revenue 
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HB 427   C. Stevenson Designates coal as the official rock of 
Kentucky and Kentucky agate as the 
official mineral of Kentucky. Currently, 

coal is the state mineral (it’s not a 
mineral; it’s an organic sedimentary 

rock) and agate is the state rock (it’s not 
a rock; it’s a mineral). 

2/22 to State 
Government, Posted in 

Committee 

 

HB 431   J. Blanton Amends economic development tax 
credits, including credits for coal-fired 

power plants among others. 

2/20 to Approp. & 
Revenue 

 

HB 434   M. Sorolis Requires contractors or lessors to 
disclose entities having an interest in 

their contracts or leases with the state or 
local government. Makes records related 
thereto subject to the open records act. 

2/20 to State 
Government 

 

HB 448  ✓ J. Jenkins, 
M. Sorolis, 

C. Stevenson 

Proposes to amend Section 46 of the Ky. 
Constitution to require that all bills be 

made available to the public for at least 
24 hours before a vote for final passage 
by the General Assembly beginning with 

the legislative session of 2021. 

2/20 to Elections, 
Constit. Amend. & 
Intergov. Affairs 

 

HB 451  ✓ C. Booker Same as HB 448 and HB 464. Proposes 
to amend Section 46 of the Ky. 

Constitution to require that all bills be 
made available to the public for at least 
24 hours before a vote for final passage 
by the General Assembly beginning with 

the legislative session of 2021. 

2/21 to Elections, 
Constit. Amend. & 
Intergov. Affairs 

 

HB 455   J. Fischer,  
K. King 

 

Removes exclusive jurisdiction for 
legislative redistricting cases from 

Franklin Circuit. 

2/21 to Judiciary  

HB 456   T. Turner, 
A. Bowling 

Expands the certified rehabilitation tax 
credit cap to $30 million annually instead 
of the current tax credit cap of $5 million 

annually. 

2/21 to Approp. & 
Revenue 
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HB 464 ✓ C. Booker Same bill as HB 448 and HB 451. 2/21 to Elections, 
Constit. Amend. & 
Intergov. Affairs 

HB 468 R. Heath Clarifying regulations for home based 
food products 

Passed House 96-1 
with Committee 

Substitute (1), floor 
amendment (2) and 

committee 
amendment (1-title). 
Passed Senate 37-0. 

Delivered to 
Governor on 3/14. 

Became law without 
signature on 3/27. 

HCS 1 
HCA 1 
HFA 1 
HFA 2 

HB 475 S. Westrom Declares an intent to establish 
independent administrative bodies 

composed of professionals in the subject 
area to assist in regulating certain 
occupations and professions by 

establishing licensure and education 
requirements as needed. Requires 

administrative regulations to be narrowly 
tailored to avoid unnecessary barriers to 

market entry. 

2/21 to Lic. 
Occupations & Admin. 
Regs. 2/22 Posted in 

Committee. 

HB 511 A. Scott,
C. Booker,
J. Jenkins,
R. Meeks

Allows cities, counties, and merged 
governments to levy a restaurant tax and 

distribute at least 25% of revenues 
generated to the tourist and convention 

commission, the remainder to be used to 
create or support infrastructure 

supporting tourism. 

2/21 to Local 
Government 

HB 512 C. Booker Requires pharmacists, practitioners, and 
drug manufacturers to inform persons 

and provide, at no cost, nontoxic 
methods for the sequestration or 

deactivation and disposal of specified 

2/21 to Health & 
Family Svcs. 
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unused, unwanted, or expired legend 
drugs. 

HB 517  ✓ S. Santoro, 
J. Sims, Jr., 
D. Bentley,  
J. Blanton, 
C. McCoy, 
R. Meyer, 
J. Miller, 

R. Rothenburger, 
B. Rowland, 
S. Sheldon, 

K. Upchurch, 
S. Westrom 

Increases the average wholesale gas 
floor price to $2.90, increases and 
provides a process to adjust the 

supplemental motor vehicle fuels tax, 
adds $175 fee to electric vehicles, and 
imposes a penalty on vehicles with low 
gas mileage by requiring an annual fee 

that increases as gas mileage improves, 
0-19 miles $5 per gallon; 20-24 miles 
$10 per gallon; 25-29 miles $15 per 

gallon; 30 miles or more $20 per gallon. 
Also increases license and renewal fees 

on all special plates, including nature 
plates (+$28 for license and renewal). 

None of the extra fees go to Ky. Heritage 
Land Conservation Fund. 

2/22 to Approp. & 
Revenue. 2/26 Posted 

in Committee. 3/1 
taken from A&R, given 

first reading and 
returned to A&R. 

Given 2nd reading and 
returned to A&R on 

3/4. 

 

HB 520   K. Upchurch Allows the state to accept donations in 
aid of the construction or maintenance of 

roads from corporations. 

2/21 to Transportation  

 
III. KENTUCKY SENATE BILLS 2019 
 

Bill Position Priority Sponsors Summary Status History 

SB 2  ✓ R. Stivers, 
D. Thayer, 

S. West 

Allows for any state official or agency 
being sued to request a special judge to 

be appointed by the Chief Justice of 
Kentucky Supreme Court. This is in 

response to the Executive and 
Legislative branches’ actions being held 
unconstitutional by the Franklin Circuit 

Court over the past several years, even 
though several of their actions have 

been held to be constitutional. This is a 
blatant political bill that essentially 

Passed Senate 26-9 
with Committee 

Substitute (1) and 
floor amendment (3) 
Received in House. 
3/1 to Judiciary (H). 

Given first reading and 
returned to Judiciary 

(H) on 3/4. 

SCS 1 
SFA 1 
SFA 2 
SFA 3 
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allows state officials and state agencies 
to forum shop to increase their chances 

of passing unconstitutional bills. The 
House Committee Substitute (HCS1) 

now makes clear that people 
commenting or testifying on 

administrative regulations are NOT 
considered Executive Branch lobbyists 

subject to reporting requirements. 

SB 6   R. Stivers, 
W. Schroder, 

D. Thayer 

Requires disclosure of executive agency 
lobbyist compensation and prohibits 

executive agency lobbyist compensation 
contingent on awarding of a government 
contract or based on a percentage of a 

government contract awarded. 

Passed Senate 36-0 
with Committee 

Substitute (1) and 
committee 

amendment (1- title). 
Passed House 96-0 

with Committee 
Substitute (1) 

Senate concurred 
in House 

Committee 
Substitute (1) 

Bill passed 37-0 
Signed by Governor 

3/25. 

SCS 1 
SCA 1 
HCS 1 
HFA 1 
HFA 2 

SB 11  ✓ R. Alvarado, 
D. Carroll, 

S. Meredith, 
R. Mills, 

D. Thayer 

Amends the Kentucky Constitution to 
give power to the legislature to cap non- 

economic damages on the amount 
recovered for death or injuries to 

persons and property. This includes 
damages resulting from environmental 
harm and to public health. Alvarado’s 
latest attempt at tort reform. It failed to 
pass Senate last year. His medical tort 
reform passed two years ago was ruled 

unconstitutional by the Ky Supreme 
Court a few months ago. 

1/9 to State & Local 
Gov. (S) 
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SB 16   J. Adams, 
C. Embry 

Establishes a rare disease advisory task 
force. Same bill as last year, without the 

amendments that changed health 
certificate of need licensing to the 

Cabinet for Health and Family Services. 
Last year’s bill was vetoed by Bevin as 
an “unnecessary” expansion of state 

bureaucracy. 

Passed Senate 36-0 
with floor 

amendment (1). 
Passed House 99-0. 

Signed by the 
Governor on 3/19. 

SFA 1 

SB 19   T. Buford Allows state parks to obtain liquor 
licenses in moist or dry counties under 

certain circumstances. 

1/9 Lic. Occupation & 
Admin. Regs. (S) 

 

SB 27  ✓ R. Alvarado, 
D. Carroll, 

S. Meredith, 
R. Thomas 

Prohibits use of tobacco, alternative 
tobacco, and vaping products by 

students, school personnel, and visitors 
in schools, school vehicles, properties, 
and activities by the 2020-2021 school 

year. 

1/8 to Education (S)  

SB 28  ✓ R. Alvarado Requires the secretary of the Energy 
and Environment Cabinet to send a 

copy of a notice of violation for a 
hazardous waste site or facility to the 

county/judge executive of the county or 
the chief executive officer of the urban-
county government within which the site 

or facility is located. Specifies that 
notices of violation for hazardous waste 
sites or facilities are not prohibited from 

disclosure due to confidentiality. 

Passed Senate 37-0 
with Committee 

Substitute (1) and 
committee 

amendment (1-title). 
Passed House 100-0 
with HCS (1). Senate 

concurred in HCS 
(1). Bill passed 37-0. 
Signed by Governor 

3/25. 

SCS 1 
SCA 1 
SFA 1 
HCS 1 

SB 32   S. Humphries Allows for a “water well drillers 
assistant” to be qualified to engage in 

the drilling, alteration, or repair of a 
water well under the supervision of a 

certified water well driller as long as the 
assistant is certified and can “lawfully” 

work in the U.S. 

Passed Senate 36-0. 
Passed House 97-2 
on 2/26. Delivered to 

Governor on 2/27. 
Signed by Governor 

on 3/11. 

 

SB 33   J. Schickel Kentucky’s employment discrimination 
laws currently do not allow employers to 

1/8 to Judiciary (S)  
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discriminate against you for being a 
smoker. This bill would remove 
protections against employment 

discrimination based on an individual’s 
status as a smoker. 

SB 34   D. Thayer, 
M. Wilson 

Restricts voter registration data from 
being accessed, modified, or altered by 

any individual member of the State 
Board of Election, including the 

Secretary of the State and his or her 
staff. 

Passed Senate 27-8 
with Committee 

Substitute (1) and 
committee 

amendment (1-title). 
Now in House 

Elections & Const. 
Amend. 2/25 

SCS 1 
SCA 1 

SB 37   S. West Same as HB 97 – makes fluoridation 
optional. 

To State & Local Gov. 
(S) 1/9 

 

SB 38   S. Meredith, 
D. Carroll 

Same as HB 74 except different timeline 
and no term limits. 

1/8 to State & Local 
Gov. (S) 

 

SB 48   R. Thomas Another voting rights bill. Proposes to 
amend Section 145 of the Ky. 

Constitution to allow 16- and 17-year old 
U.S. citizens to vote in school board and 

local elections. 

1/8 to State & Local 
Gov. (S) 

 

SB 52   R. Thomas An Act relating to oaths. Amend KRS 
6.072 to require witnesses appearing 

before a committee, interim committee, 
statutory committee, subcommittee, 

commission, or task force of the 
General Assembly to take an oath prior 

to giving testimony. Any person that 
knowingly provides false testimony will 

be subject to criminal liability. 

1/8 to State & Local 
Gov. (S) 

 

SB 63   R. Thomas,  
G. Neal 

Allows for early voting and extends 
voting hours. Allows in-person early 

voting between 8:00 a.m. and 6:00 p.m. 
on the three Saturdays preceding any 
primary, regular election, or special 
election. Extends voting hours for 

1/10 to State & Local 
Gov. (S) 
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election day voting from 6:00 a.m. to 
8:00 p.m. 

SB 75   S. Meredith, 
D. Seum 

Amends the Ky. Constitution to abolish 
the Office of the Lieutenant Governor, to 
establish the President of the Senate as 

the first in line for gubernatorial 
succession, and to establish the 

Speaker of the House as the second in 
line beginning with the gubernatorial 

election in November 2023. Eliminates 
the Attorney General and the Auditor of 

Public Accounts constitutional duties 
regarding gubernatorial line of 

succession. Expands the Chief Justice 
constitutional obligations to preside over 

gubernatorial impeachment 
proceedings. 

1/8 to State & Local 
Gov. (S) 

 

SCR 
81 

 ✓ R. Webb, 
W. Schroder 

Similar to HCR 56. Establishes a 17-
member legislative task force to study 
small community public drinking water 

systems to create mechanisms for 
oversight and intervention so as to 

prevent the drinking system’s decline 
and failure and report to the LRC. 
Amendment adds wastewater and 
expands task force from 17 to 21 

members. 

Passed Senate 33-0 
with Committee 

Substitute (1) and 
committee 

amendment (1-title). 
Received in House, 

sent to Local 
Government, posted in 

committee on 3/1. 

SCS 1 
SCA 1 

SB 87   J. Higdon Proposes to amend Section 46 of the 
Ky. Constitution to require three 

readings on different days if the bill is 
not materially changed. The Ky 

Supreme Court essentially ruled that 
this is already required when it 

overturned the pension sewer bill. 

1/11 in Senate, to 
State & Local Gov. 

2/5. 

 

SB 88   D. Thayer Moves the Agricultural Development 
Board and Ky. Ag. Finance Corporation 

to Dep. of Ag. Dissolves Governor’s 

2/5 to Agriculture  
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Office of Agricultural Policy, and 
transfers records and responsibilities of 
Office of Ag Policy to the Dep. of Ag., 

including Kentucky Tobacco Settlement 
Trust Corporation responsibilities and 

records. 

SB 90   G. Neal Propose to amend Section 145 of the 
Ky. Constitution to allow persons 

convicted of a felony, other than sex 
offenses, violent offenses, or crimes 

against children, the right to vote. 

WITHDRAWN  

SB 91   G. Neal, 
R. Thomas 

Propose to amend Section 145 of the 
Ky. Constitution to allow persons 

convicted of a felony, other than felonies 
designated by the General Assembly, 
the right to vote. This version gives the 

legislature more flexibility. 

2/5 to State & Local 
Gov.  

 

SB 93   M. McGarvey Proposes to amend Section 145 of the 
Ky. Constitution to allow persons 

convicted of a felony, other than sex 
offenses, violent offenses, or crimes 
against children, and the intentional 

killing of a human not done under the 
influence of extreme emotional 

disturbance for which there exists a 
reasonable explanation or excuse, the 

right to vote. 

2/5 to State & Local 
Gov. 

 

SB 100  ✓ B. Smith, 
M. Castlen  

SB 100 is the same bill as last year’s 
Senate Committee Substitute to HB 
227 except it increases an eligible 
electric generating facility’s rated 

capacity form 30 kW to 45 kW and 
clarifies grandfathering language to 
allow any eligible electric generating 
facility in service prior to any initial 

order by the PSC changing net 
metering rates to maintain the 1:1 ratio 

Rushed through the 
Senate and also 

House Nat. 
Resources. Passed 
House 71-24 with 

House Floor 
Amendment 1. Senate 
refused to concur with 

House Floor 
Amendment 1. 3/1 

HFA 1 
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for 25 years. The bill allows the PSC 
to change the rate for electricity 

generated by an eligible customer-
generator that is fed back to the electric 

grid, but only allows the PSC to 
consider the costs of feeding back that 
electricity. The bill does not specifically 
allow the PSC to consider the benefits 

of net metering. The bill will subject 
customer generators to multiple rate 

cases with each utility anytime utilities 
attempt to change the net metering rate. 

The bill also changes net metering 
credits to “dollar value” potentially 
subjecting customer generators to 

income taxes to electricity sent to the 
grid, and potentially subjecting customer 
generators to FERC oversight. The bill 
changes the 1% soft cap on cumulative 
generating capacity to a 1% hard cap, 

meaning utilities that reach a cumulative 
generating capacity of 1% no longer 
have to offer net metering at all. The 
bills contains no phase out language 
(bill takes effect Jan 1, 2020), and no 

leasing language. 

posted for passage for 
receding from House 
Floor Amendment (1). 
House receded from 

House Floor 
Amendment (1). Bill 

passed 55-36. Signed 
by Governor on 3/26. 
See more info on the 
KCC Alerts page on 

this bill. 

SB 124   P. Hornback, 
D. Parrett 

Removes the reference to KRS 12.210 
(hiring attorneys) relating to the hiring of 

the executive director of the Office of 
Kentucky Nature Preserves. Updates 

references to the United States 
Department of Agriculture Natural 

Resources Conservation Service, the 
United States Department of Agriculture 

Natural Resources Conservation 
Service, and the Farm Service Agency. 
Extends the time period for a local soil 

Passed Senate 36-0. 
Now in House Nat. 

Resources & Energy 
2/26. Reported 

favorably in committee 
as a consent bill, 

posted for passage for 
3/12. 3rd reading, 

passed 100-0. 
Delivered to 
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and water conservation district to review 
a petition to create agricultural district 

from 60 days to 100 days. 

Governor on 3/13 
and signed on 3/22. 

SB 129   P. Hornback, 
J. Carpenter, 

R. Girdler 

Requires all utility operators with 
underground facilities located in 
Kentucky to be members of the 

Kentucky Contact Center (KY 811) and 
establishes a phase-in period for 

mandatory membership. Provides that 
excavators will not be liable for 

damages to the underground facilities of 
KY 811 non-members after December 

31, 2023. 

Posted for passage 
but passed over twice 

on 2/25 and 2/26. 
Recommitted to 
Senate Natural 

Resources. 

SFA 1 

SB 134  ✓ Adams, 
McGarvey, 
Alvarado, 

Thayer 

Extends voting hours to 6:00 a.m. 
prevailing time, to 8:00 p.m. prevailing 

time 

2/7 to State & Local 
Gov.  

 

SB 138   J. Schickel Would allow members of the General 
Assembly to accept campaign 

contributions from a legislative agent 
when the member is an officially 

recognized candidate for an elected 
office other than a seat in the General 

Assembly. 

2/6 Introduced in 
Senate, 2/7 to State & 

Local Gov. 

 

SB 144   J. Adams Directs the Transportation Cabinet to 
include a requirement for bicycle 

helmets for operators and passengers 
under the age of 12. Same as HB 280. 

2/7 Introduced, 2/11 to 
Transportation 

 

SB 151   T. Buford Requires boat owners to keep a record 
of the dates and times that the boat 

utilized a sewage pump-out facility and 
requires each marina owner to keep a 

record of the vessels that used the 
marina’s sewage pump-out facilities. 

Allows for boat inspection of toilet and 
sewage facilities and increases 

penalties for violations. 

2/11 to Nat. 
Resources & Energy 
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SB 159   G. Neal Proposes to amend Section 145 of the 
Ky. Constitution to allow persons 

convicted of a felony, other than sex 
offenses, violent offenses, or crimes 

against children, the right to vote. Also 
deletes language in the 1891 

Constitution referring to persons as 
“idiots and insane persons.” 

2/11 to State & Local 
Gov. 

 

SB 163   J. Carpenter, 
P. Hornback 

If an investor owned water or sewer 
utility acquires an existing water or 

sewer utility or its assets, including but 
not limited to city owned assets that 
provide water or sewer services, the 

acquiring utility’s next base rate 
application may seek to include in the 
rate base the entire value of all assets 

acquired as measured by the fair market 
value as of the date of the acquisition or 

by the purchase price paid by the 
acquiring utility, whichever is less. 

Posted for passage in 
the Regular Order of 
the Day for Tuesday, 
February 26, 2019, 
passed over and 

retained in the Orders 
of the Day multiple 

times where it 
remained. 

 

SB 164  ✓ B. Smith Repeal KRS 160.325, which requires 
every board of education to enroll in the 
Kentucky Energy Efficiency Program. 
(The program has not been funded for 

several years now). 

Passed Senate 36-1. 
Passed House 86-3. 
Signed by Governor 

3/26. 

 

SB 204   R. Girdler Makes it more difficult to hold 
companies liable for damages caused 

by asbestos. Same as HB 362. 

2/19 to Judiciary  

SB 209   M. McGarvey Allows small cities within Jefferson 
County to enact ordinances, regulations, 
and procedures that do not conflict with 

the use of property permitted by the 
comprehensive plan. These include 

nuisance abatement, business 
licensing, building permit processes, 

and code enforcement measures. 

2/19 to State & Local 
Gov. 
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SB 214   R. Stivers II Re-Districting. Changes the jurisdiction 
and venue for challenging legislative 
districts (re-districting) from Franklin 

Circuit Court to a panel of three Circuit 
Judges and establishes procedures for 

selecting the panel and reviewing 
challenges. 

Passed Senate 28-8 
with floor amendment 
(1). Passed House 
59-36. Signed by 
Governor 3/26. 

SFA 1 

SB 217   R. Stivers II An act relating to judicial review of 
administrative decisions. Requires a 
court to decide all questions of law in 

the judicial review of final orders 
rendered by state agencies without 

deference to the agency’s 
determination. Courts are generally 

already required to do this. 

2/19 to Judiciary  

SB 218   B. Smith Requires the Department of Education 
to establish an anonymous reporting 

procedure for students to report 
concerns about vaping and other 

substances in schools. Establishes 
policies to investigate anonymous 

reports and encourages local school 
boards to provide awareness programs 
to teachers, students, and staff about 

vaping. 

Passed 33-3 with 
floor amendment (3). 
Now in House Health 

& Family Svcs. 
Committee, reported 

favorably to Rules with 
committee sub 1 on 

3/14. 

SFA 1  
SFA 2 
SFA 3 
SFA 4 
SFA 5 
HCS 1 

SB 229   R. Mills An act relating to abandoned and 
blighted property. Allows courts to 
appoint conservators to repair and 

maintain blighted or abandoned 
property and provides a process by 

which the costs of repair and 
maintenance can be recovered by the 

conservator. 

To State & Local Gov. 
on 2/19 

 

SB 230  ✓ W. Schroder An act relating to open records. 
Although state and local government 
agencies are not required to accept 

open records request via email or fax, 

Passed Senate 37-0. 
Passed House 98-0. 

Delivered to 
Governor on 3/13. 
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some still do. This bill would expressly 
allow the submission of an open records 

request by email or fax. 

Signed by Governor 
on 3/25. 

SB 236 B. Smith Requires the Energy and Environment 
Cabinet to create a website and mobile 
app for anonymous reporting of litterers, 
authorizes the cabinet to send warning 

letters, directs all fines collected for 
littering to the charging agency, and will 
deduct license points for littering drivers. 

Passed Senate 35-1. 
Now in House Nat. 

Resources & Energy 
3/4. 

SB 238 M. McGarvey,
D. Harper Angel

Proposes to amend Section 145 of the 
Ky. Constitution to allow felons who 

have completed their sentences to vote, 
unless they have been convicted of 
intentional murder, a sexual crime, 
treason, or bribery in an election. 

To State & Local Gov. 
2/19 

SB 239 J. Higdon Proposes to amend Section 145 of the 
Ky. Constitution to allow persons 

convicted of a felony other than a sex 
offense, a violent offense, or an offense 

against a child, the right to vote five 
years after completion of sentence. 

To State & Local Gov. 
2/19 

SB 251 M. McGarvey Expands absentee voting. To State & Local Gov. 

SB 255 ✓ B. Smith An act relating to utility rates. Allows 
the Public Service Commission to 
implement alternative regulatory 

methods so that utilities may adjust 
their rates outside of a general rate 

case proceeding. Allows for the 
development of minimum filing 

requirements, establish procedures for 
consideration and denial of an 

alternative regulatory method, specifies 
what costs may be recovered as 

part of an alternative regulatory method 
(a reasonable return on construction 

and other capital expenditures and the 

Introduced in Senate. 
To Nat. Resources & 

Energy. 
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reasonable operating expenses for any 
plant, equipment, property, or facility, 
including investments in infrastructure 

like renewable resources.) If the utility’s 
most recent general rate case was 

approved within five (5) calendar years 
of the filing of an application under this 

Act, the utility may request and the 
commission shall authorize a return on 
equity equal to that approved in the last 
general rate case. Allows a utility to file 
for approval of a rate plan that includes 
annual adjustments and reviews of its 
base rates based upon a general rate 

case methodology, if the utility has 
engaged in a general rate case within 

the last five calendar years. A utility may 
terminate an approved annual review 

plan only by filing a general rate case. If 
the utility requests a modification to the 
annual rate plan, the commission shall 

determine whether any proposed 
modification is reasonable and should 
be approved. Allows the Public Service 
Commission to employ outside experts 

and consultants in discharging their 
duties under the Act. 

SB 256   B. Smith Public Service Commission clean up 
bill – clarifies that ordinary extensions 
of existing systems in the usual course 

of business are exempt from the 
requirement to obtain a certificate of 

public and necessity prior to 
construction. Only requires 

environmental surcharge hearings 
upon request of a party. 

Passed Senate 37-0 
with Committee 

Substitute (1). 3/7 
floor amendment (1) 
filed but defeated. 

Passed House 83-16. 
Delivered to 

Governor on 3/13. 
Signed by Governor 

3/25. 

SCS 1 
HFA 1 
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Specifies that the Public Service 
Commission has the authority to collect 

penalties and fines assessed or due. 
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How bills become law:
http://www.lrc.ky.gov/kidspages/Road_to_Passage.pdf

Identify legislators:
http://lrc.ky.gov/Legislators.htm

Read and Print Bills:
http://lrc.ky.gov/legislation.htm

Subscribe to updates on specific
bills of your choice:

http://kentucky.gov/services/pages/billwatch.aspx

Lack time to go to Frankfort?
Call 1-800-372-7181 to leave 
toll-free messages for legislators.

Send e-mail via 
http://www.lrc.ky.gov/whoswho/email.htm

During legislative sessions, 
The Kentucky Conservation Committee
(KCC) and Kentucky Resources Council
(KRC) publish periodic summaries of
activity on key bills and specific 

appeals for citizen calls to the above
message hotline. Subscribe via their

web sites, below.

Written by Sarah Lynn Cunningham

For more information, contact:
Ky Conservation Committee: KyConservation.org

Ky Waterways Alliance: kwalliance.org
Ky Resources Council: kyrc.org

Louisville Climate Action Network: louisvillecan.org

U S E F U L  R E S O U R C E S

“Informed citizens
can still make a

difference in
Frankfort.”

—Tom FitzGerald, 
Kentucky Resources Council

We heartily encourage you to 
exercise your political muscle by
lobbying elected and appointed 
officials.

Kentucky needs your voice to help
restore and protect our land, water
and air. Your health and every 
living thing depend on it.

This brochure offers you tips for
confident, effective advocacy —
whether you speak from years of
professional experience or recently
became concerned after learning
about an issue.

Consider signing up for a “lobby
day” sponsored by one or more of
our groups. Feel free to tell us if
you would prefer to accompany a
more experienced citizen lobbyist
until you feel confident enough to
meet with officials on your own.

Thank you for your advocacy. 

A Guide to
Effective
Citizen
Lobbying

BE HEARD

S P O N S O R E D  B Y :
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1. Sign up for e-notifications of which bills most
need your attention. See “Useful Resources.”

2. Identify your legislators, using this tool:
https://cdcbp.ky.gov/VICWeb/index.jsp.

3. Invite friends to come along, since there’s
strength in numbers. To lobby a legislator not your own,
such as a member of a key committee, strive to recruit
friends who live in the legislator’s district to join you.
Role-play, if you want to build your confidence.

4. Schedule an appointment, by phone
(1-502-564-8100) or e-mail (for addresses, see
http://www.lrc.ky.gov/whoswho/email.htm).

5. Realize that the official you will visit is very
busy and may not have had time to understand fully the
 legislation that concerns you. You don’t need to be an expert,
but should prepare this basic information:

• The bill number (and name, if it has one).

• A bit about the official’s district, if not your own, and commit-
tee assignments:http://lrc.ky.gov/Legislators.htm.

• Succinct reasons why the outcome of the legislation mat-
ters to you, if not your community and/or your organiza-
tion, too. See “Useful Resources.”

6. Look for compelling win-win responses to
common counter-arguments, such as the false “jobs or the
environment” thinking.

7. Pack your notebook, pen and water bottle. Plan
enough time to get through security. If you usually carry a
penknife, leave it behind.

8. Consider wearing a suit or perhaps clothing that
reflects your line of work.

1. Arrive early. Sign in. Locate the official’s office or
committee conference room. Find a seat, and imagine a
rewarding conversation.

2. When introducing yourself, smile, shake hands
and state your name and any group affiliation. If you live
in his or her district, say so.

3. Respect his/her position, even if his or her previ-
ous votes were disappointing.

4. Say, “I know you’re busy and will be brief.”
Explain why the legislation matters to you. If its outcome
could impact your family or land, briefly present a photo.
Pause for a sip of water if you become nervous.

5. Ask, “Where do you stand on this bill?”
Listen carefully and open mindedly, and take notes.

• If undecided, ask, “Are you interested in more
information that I [or we] might provide?”

• If taking the urged position, express your appreciation
and ask, “How can I [or we] support you?”

• If taking another position, ask, “Would you share with
me the concerns that lead you to take your position,
please?” If you can, affirm any common ground, then ad-
dress those concerns.

6. If presented concerns or questions that you
can’t address, don’t guess. Say so, and promise to
take them to your group.

7. Thank the official for meeting with you.

1. Forward any outstanding questions or con-
cerns posed by the official to your group.

2. Send a short follow-up note, since influence
comes from building relationships. Thank the official for
his or her time. If he or she agreed to vote as urged,
express your appreciation and support. Otherwise,
restate common ground and your main concerns, share
subsequent thoughts for bridging gaps with win-win
solutions and request further consideration.

3. Share your experience on your group’s Facebook
page. Encourage your family and friends to follow your
example, and to join you next time.

“Hearing about issues
first-hand is essential
for building effective

solutions.”
—Lane Boldman, 

Kentucky Conservation Committee

PREPARATION AT THE CAPITOL FOLLOW - UP

Citizen Lobbying: Because it’s your right to be heard
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
DOWNWINDERS AT RISK, SIERRA 
CLUB, and NATIONAL PARKS 
CONSERVATION ASSOCIATION 
 

Petitioners,  
 
v. 

 
U.S. ENVIRONMENTAL PROTECTION 
AGENCY and ANDREW WHEELER,  
Acting Administrator, U.S. Environmental 
Protection Agency, 
 

Respondents. 
   

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 
No. 

 
 

PETITION FOR REVIEW 
 

Pursuant to Clean Air Act §307(b)(1), 42 U.S.C. §7607(b)(1), Federal Rules of 

Appellate Procedures[sic] Rule 15, and D.C. Circuit Rule 15, Downwinders at Risk, Sierra 

Club, and National Parks Conservation Association (collectively, “Petitioners”) hereby 

petition this Court for review of the final action of Respondents U.S. Environmental 

Protection Agency and Acting Administrator Andrew Wheeler, announced in a Federal 

Register notice published at 83 FR 62,998 (Dec. 6, 2018) and titled “Implementation of the 

2015 National Ambient Air Quality Standards for Ozone: Nonattainment Area State 

Implementation Plan Requirements; Final Rule” (Attachment 1). 

 
  

                                                
 Editors’ note: due to printing limitations, Attachment 1 is not reprinted in this handbook.  83 FR 
62,998 is available online at https://www.federalregister.gov/documents/2018/12/06/2018-
25424/implementation-of-the-2015-national-ambient-air-quality-standards-for-ozone-
nonattainment-area-state.  

https://www.law.cornell.edu/uscode/text/42/7607
https://www.law.cornell.edu/rules/frap/rule_15
https://www.federalregister.gov/documents/2018/12/06/2018-25424/implementation-of-the-2015-national-ambient-air-quality-standards-for-ozone-nonattainment-area-state
https://www.federalregister.gov/documents/2018/12/06/2018-25424/implementation-of-the-2015-national-ambient-air-quality-standards-for-ozone-nonattainment-area-state
https://www.federalregister.gov/documents/2018/12/06/2018-25424/implementation-of-the-2015-national-ambient-air-quality-standards-for-ozone-nonattainment-area-state
https://www.federalregister.gov/documents/2018/12/06/2018-25424/implementation-of-the-2015-national-ambient-air-quality-standards-for-ozone-nonattainment-area-state
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DATED: February 4, 2019   Respectfully submitted, 
 
       /s/ Seth L. Johnson                  
       Seth L. Johnson 
       Earthjustice 
       1625 Massachusetts Ave., NW 
       Suite 702 
       Washington, DC 20036-2243 
       (202) 667-4500 
       sjohnson@earthjustice.org 
 

Counsel for Petitioners 
Downwinders at Risk, Sierra Club, 
and National Parks Conservation 
Association 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:sjohnson@earthjustice.org
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
DOWNWINDERS AT RISK, SIERRA 
CLUB, and NATIONAL PARKS 
CONSERVATION ASSOCIATION 
 

Petitioners, 
 
v. 

 
U.S. ENVIRONMENTAL PROTECTION 
AGENCY and ANDREW WHEELER, 
Acting Administrator, U.S. Environmental 
Protection Agency, 
 

Respondents. 
   

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 
No. 

 
RULE 26.1 DISCLOSURE STATEMENT 

 
Pursuant to Federal Rules of Appellate Procedure Rule 26.1 and D.C. Circuit Rule 

26.1, Downwinders at Risk, Sierra Club, and National Parks Conservation Association 

(collectively, “Petitioners”) make the following disclosures: 

Downwinders at Risk 

Non-Governmental Corporate Party to this Action: Downwinders at Risk. 

Parent Corporations: None. 

Publicly Held Company that Owns 10% or More of Party’s Stock: None. 

Party’s General Nature and Purpose: Downwinders at Risk, a non-profit corporation 

organized and existing under the laws of the State of Texas, is a diverse grassroots 

citizens group dedicated to protecting public health and the environment from air pollution 

in North Texas. 

Sierra Club 

Non-Governmental Corporate Party to this Action: Sierra Club. 

Parent Corporations: None. 

https://www.law.cornell.edu/rules/frap/rule_26.1
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Publicly Held Company that Owns 10% or More of Party’s Stock: None. 

Party’s General Nature and Purpose: Sierra Club, a corporation organized and existing 

under the laws of the State of California, is a national nonprofit organization dedicated to 

the protection and enjoyment of the environment. 

National Parks Conservation Association 

Non-Governmental Corporate Party to this Action: National Parks Conservation 

Association. 

Parent Corporations: None. 

Publicly Held Company that Owns 10% or More of Party’s Stock: None. 

Party’s General Nature and Purpose: National Parks Conservation Association, a non-

profit corporation organized and existing under the laws of the District of Columbia, is a 

national organization dedicated to protecting and enhancing America’s National Parks for 

present and future generations. 

 

DATED: February 4, 2019   Respectfully submitted, 

       /s/ Seth L. Johnson                 
       Seth L. Johnson 
       Earthjustice 
       1625 Massachusetts Ave., NW 
       Suite 702 
       Washington, DC 20036-2243 
       (202) 667-4500 
       sjohnson@earthjustice.org  
 

Counsel for Petitioners Downwinders 
at Risk, Sierra Club, and National 
Parks Conservation Association 

 

 
 
 
 
 
 
 

mailto:sjohnson@earthjustice.org


51 
 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that I have served the foregoing Petition for Review and Rule 

26.1 Disclosure Statement on Respondents by sending a copy via First Class Mail to 
each of the following addresses on this 4th day of February, 2019. 
 

Acting Administrator Andrew Wheeler  
Office of the Administrator 
EPA Headquarters 1101A 
United States Environmental Protection Agency  
William Jefferson Clinton Federal Building  
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
 
Acting Attorney General Matthew G. Whitaker  
Office of the Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W.  
Washington, D.C. 20530 
 
Correspondence Control Unit  
Office of General Counsel (2311) 
United States Environmental Protection Agency  
William Jefferson Clinton Federal Building  
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

 
 

   Michael Gulston 
   Earthjustice 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
STATE OF NEW YORK, STATE OF 
CONNECTICUT, STATE OF  
DELAWARE, STATE OF MARYLAND, 
COMMONWEALTH OF MASSACHUSETTS, 
STATE OF NEW JERSEY, and THE CITY  
OF NEW YORK, 
 

Petitioners, 
 

v.     Docket No. 19-1019 
 

UNITED STATES ENVIRONMENTAL  
PROTECTION AGENCY, and ANDREW 
WHEELER, in his official capacity as Acting 
Administrator of the U.S. Environmental  
Protection Agency, 
 

Respondents. 
 

 
PETITION FOR REVIEW 

 
Pursuant to Rule 15 of the Federal Rules of Appellate Procedure and section 

307(b) of the Clean Air Act, 42 U.S.C. §7607(b), the petitioners listed above hereby petition 

the Court to review the final agency action of respondents entitled “Determination 

Regarding Good Neighbor Obligations for the 2008 Ozone National Ambient Air Quality 

Standard,” 83 Fed. Reg. 65,878 (December 21, 2018). A copy of the notice of final action 

is attached hereto as Exhibit A. Petitioners seek a determination that the final action is 

unlawful, arbitrary and capricious and therefore must be vacated. 

  

                                                
 Editor’s Note: Due to printing limitation, Exhibit A will not be reproduced in this handbook. 83 Fed. 
Reg. 65,878 is available online at https://www.federalregister.gov/documents/2018/12/21/2018-
27160/determination-regarding-good-neighbor-obligations-for-the-2008-ozone-national-ambient-
air-quality.  

https://www.law.cornell.edu/uscode/text/42/7607
https://www.federalregister.gov/documents/2018/12/21/2018-27160/determination-regarding-good-neighbor-obligations-for-the-2008-ozone-national-ambient-air-quality
https://www.federalregister.gov/documents/2018/12/21/2018-27160/determination-regarding-good-neighbor-obligations-for-the-2008-ozone-national-ambient-air-quality
https://www.federalregister.gov/documents/2018/12/21/2018-27160/determination-regarding-good-neighbor-obligations-for-the-2008-ozone-national-ambient-air-quality
https://www.federalregister.gov/documents/2018/12/21/2018-27160/determination-regarding-good-neighbor-obligations-for-the-2008-ozone-national-ambient-air-quality
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DATED: January 30, 2018   Respectfully submitted, 
 
FOR THE STATE OF NEW YORK 
 
LETITIA JAMES 
Attorney General 
 
BARBARA D. UNDERWOOD 
Solicitor General 
 
/s/ Claiborne E. Walthall1 
MORGAN A. COSTELLO 
ANDREW G. FRANK 
CLAIBORNE E. WALTHALL 
Assistant Attorneys General 
STEVEN C. WU 
Deputy Solicitor General 
DAVID S. FRANKEL 
Assistant Solicitor General 
Environmental Protection Bureau 
Office of the Attorney General 
The Capitol 
Albany, NY 12224 
(518) 776-2380 
Claiborne.walthall@ag.ny.gov 
 

FOR THE STATE OF  
CONNECTICUT 

FOR THE STATE OF  
DELAWARE 

  
WILLIAM TONG 
Attorney General 

KATHLEEN JENNINGS 
Attorney General 

  
MATTHEW L. LEVINE 
JILL LACEDONIA 
Assistant Attorneys General 
Office of the Attorney General 
P.O. Box 120, 55 Elm Street 
Hartford, CT 06141-0120 
(860) 808-5250 
Jill.lacedonia@ct.gov  

VALERIE S. EDGE 
Deputy Attorney General 
Delaware Department of Justice 
102 West Water Street, 3d Floor 
Dover, DE 19904 
(302) 257-3219 
Valerie.edge@state.de.us  

 
 

 
  

                                                
1 Counsel for the State of New York certifies that the other parties listed in the signature blocks 
consent to this filing. 

mailto:Claiborne.walthall@ag.ny.gov
mailto:Jill.lacedonia@ct.gov
mailto:Valerie.edge@state.de.us
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FOR THE STATE OF 
MARYLAND 

FOR THE COMMONWEALTH 
OF MASSACHUSETTS 

  
BRIAN E. FROSH 
Attorney General of Maryland 

MAURA HEALEY 
Attorney General 

  
MICHAEL F. STRANDE 
Assistant Attorney General 
Maryland Office of the Attorney General 

JILLIAN M. RILEY 
Assistant Attorney General 
Environmental Protection Division 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
(617) 963-2424 
jillian.riley@mass.gov  

Maryland Department of the 
Environment 

 

  
1800 Washington Boulevard 
Suite 6048 
Baltimore, Maryland 21230 
(410) 537-3421 
(410) 537-3943 (facsimile) 
michael.strande@maryland.gov 

 

  
JOSHUA M. SEGAL 
Assistant Attorney General 
Maryland Office of the Attorney General 
200 St. Paul Place 
Baltimore, Maryland 21202 
(410) 576-6446 
jsegal@oag.state.md.us  

 

  
FOR THE STATE OF NEW JERSEY FOR THE CITY OF NEW YORK 
  
GURBIR S. GREWAL 
ATTORNEY GENERAL 

ZACHARY W. CARTER 
CORPORATION COUNSEL 

  
LISA J. MORELLI 
Deputy Attorney General 
Division of Law 
R.J. Hughes Justice Complex 
25 Market Street 
Trenton, NJ 08625-0093 
(609) 376-2708 
Lisa.morelli@law.njoag.gov  

CHRISTOPHER G. KING 
Senior Counsel 
New York City Law Department 
100 Church Street 
New York, NY 10007 
(212) 356-2319 
cking@law.nyc.gov  

  
  

mailto:jillian.riley@mass.gov
mailto:michael.strande@maryland.gov
mailto:jsegal@oag.state.md.us
mailto:Lisa.morelli@law.njoag.gov
mailto:cking@law.nyc.gov
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CERTIFICATE OF SERVICE 
 

I hereby certify that pursuant to Circuit Rule 15(a), a copy of the foregoing Petition 

for Review was served on January 30, 2019 by certified mail, return receipt requested on 

the following:  

Hon. Andrew Wheeler, Acting Administrator 
Office of the Administrator (1101A) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
 
Hon. Matthew G. Whitaker 
Acting Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 
 
Correspondence Control Unit 
Office of the General Counsel (2311) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
 

Dated: January 30, 2019   /s/ Claiborne E. Walthall 
CLAIBORNE E. WALTHALL 
Assistant Attorney General 
NYS Office of the Attorney General 
The Capitol 
Albany, NY 12224 
(518) 776-2380 
Claiborne.walthall@ag.ny.gov 
 

 

mailto:Claiborne.walthall@ag.ny.gov
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ENERGY AND ENVIRONMENT CABINET 

300 SOWER BOULEVARD 

FRANKFORT, KENTUCKY 40601 
TELEPHONE: 502-564-3350 

TELEFAX: 502-564-7484 

 

 
May 18, 2018 

 
United States Environmental Protection Agency  
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, NW  
Washington, DC 20460 
 
Via regulations.gov: Docket ID No. EPA-HQ-OW-2018-0063 
 
Re: Comments on 40 CFR Part 122 [EPA-HQ-OW-2018-0063; FRL-9973-41-OW] 

Clean Water Act Coverage of “Discharges of Pollutants” via a Direct Hydrologic 
Connection to Surface Water 

 
The Kentucky Energy and Environment Cabinet appreciates the opportunity to provide 
comments on whether pollutant discharges from point sources that reach jurisdictional 
surface waters via groundwater or other subsurface flow that has a direct hydrologic 
connection to the jurisdictional surface waters are subject to the Clean Water Act §402 
National Pollution Discharge Elimination System (NPDES) Program. 
 
The Energy and Environment Cabinet is the Kentucky agency charged with administering 
and enforcing the statutes, regulations, and rules providing for the prevention, abatement, 
and control of all water, land, and air pollution in the Commonwealth. Since 1983, its 
powers and duties have included administering the Clean Water Act’s NPDES program in 
Kentucky, pursuant to the authority delegated by the EPA (48 Fed. Reg. 45597 (Oct. 6, 
1983)). 
 
Kentucky has implemented its delegated authority under §402 of the CWA to require 
NPDES permits for point source dischargers of pollutants (from a discernable, discrete 
point source directly to a water of the Commonwealth). Kentucky has exercised its 
authority appropriately, as shown by the following examples: 
 

If there is a discrete discharge into a sinkhole, Kentucky may regulated[sic] 
that as a point source discharge to a water of the Commonwealth. A 
discrete point source is present, monitoring and effluent limits can be 
properly assigned and achieved, and a direct nexus to a water of the 
Commonwealth is readily established. 
 

  

MATTHEW G. BEVIN 
GOVERNOR 

CHARLES G. SNAVELY 
SECRETARY 

 

R. BRUCE SCOTT 
DEPUTY SECRETARY 

KentuckyUnbridledSpirit.com An Equal Opportunity Employer M/F/D 

https://www.law.cornell.edu/cfr/text/40/part-122
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On the other hand, if wastewater is applied to the land by some means 
(such as by land application, irrigation, onsite sewage system, or 
subsurface injection) where it is intended for the land to serve as a means 
of utilizing the wastewater for some purpose such as for irrigation, nutrient 
uptake, or pathogen attenuation such as with the treatment of the 
wastewater (onsite system), a KPDES permit is not required. Requiring 
KPDES permits in these situations is not feasible because there is no 
discrete point source present, monitoring and compliance with effluent 
limits is not practical, and a direct nexus to a water of the Commonwealth 
is not readily established. 

 
However, not all examples are so clear. With impoundments (ponds, wastewater 
treatment structures, ash ponds, etc.), there can be natural leakage or seepage from that 
impoundment (which leakage or seepage could be very slow such as 1x10-6 cm/sec or 
much faster such as 1x10-1 cm/sec.). In fact, as noted above, these impoundments are 
typically acceptably designed to leak in a slow diffuse manner. Nevertheless, it is possible 
that the fluid (in some potentially modified form) in the impoundment may eventually reach 
groundwater or surface water in some manner, and in some cases there can even be a 
discernable nexus to a water of the Commonwealth. What is the appropriate regulatory 
means by which these situations should be addressed? 
 
First, note that under the CWA §402 program, there are often not design standards for 
liners in treatment impoundments, but may be a requirement of other environmental 
programs. 
 
Second, there is no practical way to monitor the seepage from the structure. Point sources 
can be (and are) monitored with effluent limits assigned that describe what the acceptable 
level of discharge can be in order to maintain applicable water quality standards 
(WQBELs) or effluent limit guidelines (ELGs). This is not feasible or practical for a leaking 
impoundment, regardless of whether the leakage is acceptable by design or not. 
 
If EPA were to conclude that these situations should be subject to the NPDES program, 
this would contort the law to require a permit that serves no purpose and could in fact lead 
to perverse unintended consequences: 
 

• For example, if any groundwater source of contamination that could be 
assumed or demonstrated to have a hydrologic connection to surface 
water is required to be subject to permitting under the KPDES program, 
this creates an absurd outcome. These releases may include seeps or 
springs of groundwater from septic systems, underground storage 
tanks, landfills, pipelines, or any other source of groundwater that may 
be affected by such a source. These releases could be proximal to the 
source of contamination or far afield, such as could occur in a karst 
landscape (widespread in the Commonwealth). If releases of 
contaminated groundwater occur to surface waters of the 
Commonwealth, including navigable waters, the Cabinet would not 
typically use its KPDES permitting authority; instead, it more 
appropriately uses its authority under KRS 224.1-400 (the Kentucky 
analog to CERLA/Superfund), or its delegated RCRA authority, to 
require the responsible party to cease the release and mitigate the 

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41566
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source of the contamination as those programs were and are 
specifically intended and designed to do. 
 

• As another example, if the Cabinet were required to regulate releases 
of pollutants from coal ash ponds to groundwater under the CWA’s 
§402 program (33 U.S.C. §1342), the Cabinet would be prevented from 
regulating those releases under the program specifically tailored to 
address them: RCRA’s CCR Rule, the very program EPA developed to 
address these concerns. Under its RCRA authority, the EPA developed 
the CCR rule to regulate groundwater contamination emanating from 
CCR disposal and storage sites (80 Fed. Reg. 21,302). As EPA stated 
in the CCR rule, it regulates “groundwater contamination from the 
improper management of CCR in landfills and surface impoundments” 
(Id.) and it specifically provides for groundwater monitoring (in 40 
C.F.R. §§257.90-95) and groundwater remediation (in 40 C.F.R. 
§§257.96-98). But, RCRA expressly excludes from regulation 
“industrial discharges which are point sources subject to” permitting 
under NPDES programs (42 U.S.C. §6903(27)). Therefore, if EPA were 
to clarify the language under consideration in a way that requires the 
Cabinet to impractically regulate the release of pollutants from coal ash 
ponds emanating from beneath the impoundment structure under the 
KPDES program, this would likely bar the Cabinet from addressing 
them under the very program EPA developed and promulgated for that 
purpose. Additionally, this would not be in keeping with Congress’s 
reserving to the States the primary responsibility to protect water 
quality. 

 
As EPA is aware, there is an important distinction between complying with water quality 
standards as established under the CWA and complying with §402 of the CWA. Just 
because something is not permitted under the NPDES program does not mean it is exempt 
from complying with applicable state water quality standards. It is appropriate that a 
leaking impoundment – whether leaking by design or not – be required to comply with 
state groundwater and/or surface water quality standards. At the same time, just because 
a condition is not complying with state water quality standards does not require as a 
remedy that it must have an NPDES permit; rather, other programs are specifically 
designed to deal with situations like this, while, the NPDES program was never intended 
to address such situations and cannot practically do so. 
 
Regarding whether EPA should attempt to clarify or revise its previous statements on the 
“hydrologic conduit” issue, the Cabinet recommends that EPA continue to allow states to 
use their discretion and, perhaps more important, to specifically indicate that states are 
not mandated to use their NPDES authority to regulate these types of discharges.  As 
illustrated herein there are technical and legal reasons why a mandate is both impractical 
and inappropriate. States are in the better position to determine how to address such 
discharges, for a number of reasons. First, states have a better understanding of local 
environmental conditions. Second, states have multiple sources of program authority – 
and thus an extensive programmatic toolkit – to regulate releases of pollutants to 
groundwater that then may travel to surface water. Third, and as noted above, it is primarily 
the States’ responsibility to protect water quality under the CWA. 
 
  

https://www.law.cornell.edu/uscode/text/33/1342
https://www.federalregister.gov/documents/2015/04/17/2015-00257/hazardous-and-solid-waste-management-system-disposal-of-coal-combustion-residuals-from-electric
https://www.law.cornell.edu/cfr/text/40/part-257/subpart-D
https://www.law.cornell.edu/cfr/text/40/part-257/subpart-D
https://www.law.cornell.edu/cfr/text/40/part-257/subpart-D
https://www.law.cornell.edu/cfr/text/40/part-257/subpart-D
https://www.law.cornell.edu/uscode/text/42/6903
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Again using impoundments as an example, the Cabinet has the following array of 
programmatic tools to address pollutant releases to groundwater: 
 

• The Cabinet’s special waste landfill permitting program (401 KAR 
45:030), which contains specific surface and groundwater monitoring 
and corrective action requirements (401 KAR 45:160). 

• RCRA’s CCR Rule, which includes groundwater protection and 
remediation provisions specifically addressing the management and 
closure of coal ash ponds (42 U.S.C. §6973(a) and 401 KAR 46:120). 

• Kentucky’s Superfund Program, which addresses releases of pollutants 
to the environment, the investigation and remediation of those releases, 
and the applicable cleanup standards (KRS 224.1-400). Specific 
remediation requirements, including evaluating human health and 
ecological risks, are contained in 401 KAR 100:030. 

• Kentucky’s general prohibition against water pollution (KRS 224.70-
110), coupled with its Surface Water Quality Standards (contained in 
401 KAR Chapter 10). These prohibitions and standards provide that 
no person shall unlawfully cause or contribute to the pollution of the 
waters of the Commonwealth, and those substances that have certain 
negative environmental effects shall not degrade surface waters, 
regardless of whether the discharge is from a point source or a nonpoint 
source. 

 
For all these reasons, the Cabinet recommends that EPA not mandate that states exercise 
authority under the NPDES program to regulate pollutant discharges from point sources 
that reach jurisdictional surface waters via groundwater or other subsurface flow that has 
a direct hydrologic connection to the jurisdictional surface waters. 
 
The Cabinet appreciates the opportunity to provide the agency with its perspective on this 
issue. If you have any questions, please contact me at (502) 782-6956 or at 
peter.goodmann@ky.gov. 
 
 

Sincerely, 

 
Peter T. Goodmann, Director  
Division of Water 

https://apps.legislature.ky.gov/law/kar/401/045/030.pdf
https://apps.legislature.ky.gov/law/kar/401/045/030.pdf
https://apps.legislature.ky.gov/law/kar/401/045/160.pdf
https://www.law.cornell.edu/uscode/text/42/6973
https://apps.legislature.ky.gov/law/kar/401/046/120.pdf
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41566
https://apps.legislature.ky.gov/law/kar/401/100/030.pdf
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10521
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=10521
https://apps.legislature.ky.gov/law/kar/TITLE401.HTM
mailto:peter.goodmann@ky.gov


ISSUE: Water pollution linked to ruptured 
gasoline pipeline in South Carolina

ORIGINATING COURT: 4th U.S. Circuit Court of 
Appeals

RULING: The 4th Circuit found the Clean Water 
Act applies to pollutants that move through 
groundwater, as long as they ultimately reach a 
federal water body via a "direct hydrological 
connection."

STATUS: Kinder Morgan asked the Supreme 
Court to review the 4th Circuit's ruling.

KINDER MORGAN ENERGY PARTNERS LP 
V. UPSTATE FOREVER

ISSUE: Water pollution linked to coal ash disposal

COURT: 6th U.S. Circuit Court of Appeals

RULING: The 6th Circuit found the Clean Water Act 
does not cover pollutants that allegedly moved from 
coal ash disposal sites through groundwater and 
into a nearby lake.

STATUS: Lower-court action on separate Resource 
Conservation and Recovery Act claims is ongoing.

KENTUCKY WATERWAYS ALLIANCE 
V. KENTUCKY UTILITIES CO.

ISSUE: Water pollution linked to coal ash disposal

COURT: U.S. District Court for the Central District 
of Illinois

RULING: The district court found the Clean Water 
Act does not cover coal ash pollution that 
allegedly moved through groundwater to surface 
water.

STATUS: No action since the Nov. 14 decision.

PRAIRIE RIVERS NETWORK V. 
DYNEGY MIDWEST GENERATION LLC

ISSUE: Water pollution linked to landfill

COURT: U.S. District Court for the District of 
Massachusetts

RULING: The district court rejected arguments 
that the Clean Water Act covers pollutants that 
allegedly seeped from a town landfill into 
groundwater and ultimately contaminated 
wetlands and drinking water.

STATUS: The parties are wrangling with the 
district court over whether they can challenge its 
decision to the 1st U.S. Circuit Court of Appeals 
while separate claims are still pending.

TOXICS ACTION CENTER INC. V. 
CASELLA WASTE SYSTEMS INC.

ISSUE: Water pollution linked to coal ash 
disposal

COURT: 6th U.S. Circuit Court of Appeals

RULING: The 6th Circuit found the Clean Water 
Act does not cover coal ash pollution that 
allegedly made its way through groundwater to 
the Cumberland River.

STATUS: The appeals court is considering a 
rehearing request.

TENNESSEE CLEAN WATER NETWORK
V. TENNESSEE VALLEY AUTHORITY

ISSUE: Water pollution linked to coal ash 
disposal

COURT: 4th U.S. Circuit Court of Appeals

RULING: The 4th Circuit found the Clean Water 
Act does not cover coal ash pollution that 
reached local streams via groundwater.

STATUS: The court denied rehearing requests.

SIERRA CLUB V. 
VIRGINIA ELECTRIC & POWER CO.

ISSUE: Water pollution linked to municipal sewer 
system

COURT: U.S. District Court for the District of 
Connecticut

RULING: The district court dismissed the case 
and rejected the argument that the Clean Water 
Act covers sewer overflows that seeped into 
groundwater and allegedly reached the Long 
Island Sound.

STATUS: The case was appealed to the 2nd U.S. 
Circuit Court of Appeals but is on hold while the 
parties consider settlement options.

26 CROWN STREET ASSOCIATES LLC V.
 GREATER NEW HAVEN REGIONAL 

WATER POLLUTION CONTROL AUTHORITY

ISSUE: Water pollution linked to wastewater 
facility in Maui

ORIGINATING COURT: 9th U.S. Circuit Court 
of Appeals

RULING: The 9th Circuit found the Clean 
Water Act applies to pollutants that move 
through groundwater when they have a “fairly 
traceable” connection to a point source.

STATUS: The county asked the Supreme Court 
to review the 9th Circuit's ruling.

COUNTY OF MAUI V. 
HAWAII WILDLIFE FUND

RECENT GROUNDWATER RULINGS
Federal courts have taken divergent approaches in many recent cases involving the Clean Water Act's application to pollution that migrates through groundwater.

APPELLATE COURT DECISIONSSUPREME COURT PETITIONS DISTRICT COURT DECISIONS
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REVISED DEFINITION OF “WATERS OF THE UNITED STATES” 
84 Fed. Reg. 4154 (February 14, 2019) 

 
 

Due to printing limitations, this document is not included in the seminar handbook.  It is available 
online at https://www.federalregister.gov/documents/2019/02/14/2019-00791/revised-definition-
of-waters-of-the-united-states.  
  

https://www.federalregister.gov/documents/2019/02/14/2019-00791/revised-definition-of-waters-of-the-united-states
https://www.federalregister.gov/documents/2019/02/14/2019-00791/revised-definition-of-waters-of-the-united-states


64 
 

 
 



65 

ENERGY AND ENVIRONMENT CABINET 
300 SOWER BOULEVARD

FRANKFORT, KENTUCKY 40601 
TELEPHONE: 502-564-3350 

TELEFAX: 502-564-7484 

April 15, 2019 

Michael McDavit 
Oceans, Wetlands, and Communities Division 
Office of Water     via regulations.gov 
U.S. Environmental Protection Agency  
1200 Pennsylvania Avenue NW  
Washington, DC 20460 

Jennifer A. Moyer 
Regulatory Community of Practice 
U.S. Army Corps of Engineers  
441 G St. NW 
Washington, DC 20314 

RE: Revised Definition of "Waters of the United States" 
Docket ID No. EPA-HQ-OW-2018-0149 

Dear Mr. McDavit and Ms. Moyer: 

The Kentucky Energy and Environment Cabinet (the Cabinet) appreciates the 
opportunity to provide the U.S. Environmental Protection Agency and the U.S. Army 
Corps of Engineers (the agencies) with comments on the Revised Definition of 
"Waters of the United States" and appreciate the agencies' efforts to work with states 
to create a clear, effective rule. The Cabinet is the delegated authority to implement 
and enforce the Clean Water Act in Kentucky, and, as such, has an interest in the 
outcome of this rulemaking effort. The Cabinet encourages the agencies to continue 
outreach prior to and after publication of a final rule to ensure post-rule implementation 
is executed efficiently and the transition for states and the federal agencies is well 
informed, coordinated, and consistent. 

The Cabinet agrees with the agencies' goal to provide clarity to a rule with historically 
inconsistent application between states and regions. Executive Order 13132 directed 
the agencies to consider interpreting the term "navigable waters" in a manner 
consistent with Justice Scalia's opinion in Rapanos v. United States, 547 U.S. 715 
(2006). The "Scalia opinion" emphasized clarity and limitation of federal jurisdiction. 
This opinion underscored the importance of limited jurisdiction to "relatively 
permanent" waters and wetlands with "a continuous surface connection" to "relatively 
permanent waters." The Cabinet appreciates that the proposed rule remains true to 

MATTHEW G. BEVIN 
GOVERNOR 

CHARLES G. SNAVELY 
SECRETARY 

R. BRUCE SCOTT

DEPUTY SECRETARY 

KentuckyUnbridledSpirit.com An Equal Opportunity Employer M/F/D 
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the executive order. The Cabinet also appreciates the agencies preserving and 
clarifying exemptions. 
 
The Cabinet offers the following comments and information for the agencies' consideration 
in finalizing the rule. 
 
A. Support for increase[sic] clarity and ease of implementation 
 
The rule is well written and continues to employ the notion that federal jurisdictional waters 
can extend beyond navigable waterbodies and wetlands, and those non-navigable waters 
(streams, wetlands, and open waters) that are "waters of the U.S." should have clear and 
objective physical, chemical or biological impacts on the navigable or "relatively 
permanent" downstream waters. 
 
B. Encourage the agencies to re-examine some definitions to improve clarity 
 
Certain terms and definitions contained in the proposed rule as written may not provide 
the desired increased clarity, flexibility, and practical implementation. The Cabinet 
encourages EPA to consider: 
 
1) Ditches 
 
The definition of ditches ("artificial channels used to convey water") and the relationship 
of ditches to tributaries would benefit from additional clarification. Ditches would be 
jurisdictional under the proposed rule if constructed in a tributary: a naturally occurring 
surface water channel. The tension in these definitions between waters, which are artificial 
or naturally occurring, has led to some confusion about what ditches and tributaries would 
be jurisdictional. For example, the proposed rules states that if a tributary flows into an 
excluded ditch (or other excluded feature), and the ditch contributes perennial or 
intermittent flow to a tributary downstream, the tributary remains jurisdictional upstream 
and downstream of the excluded ditch. How will the separation between the jurisdictional 
tributary and the excluded ditch be identified and/or defined? The Cabinet encourages the 
agencies to clarify further the consideration of ditches with regard to jurisdiction. 
 
2) Intermittent 
 
Intermittent is defined as "surface water flowing continuously during certain times of a 
typical year, not merely in direct response to precipitation, but when the groundwater table 
is elevated, for example, or when snowpack melts." Because of the inevitability of waters 
that may not be definitively classified as ephemeral or intermittent, the Cabinet suggests 
that the agencies work with states to create a useful framework of protocols for making 
determinations regarding waters that are difficult to classify that relies on joint expertise. 
The Cabinet would also highlight the role of regional guidance issued by the agencies on 
making jurisdictional determinations, and request the agencies to begin discussing 
potential regional guidance with states in advance of issuance of a final rule. 
 
3) Typical year 
 
The Cabinet agrees with this objective and science-based approach of defining "typical 
year," as it provides consideration for both temporal and regional variation regarding 
precipitation and the resulting hydrology. 
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4) Interstate waters 
 
The Cabinet suggests that Interstate Waters, which are perennial or intermittent, should 
be a de facto category of jurisdictional waters. These waters are easy to identify, and 
EPA's federal coregulator role can help mitigate and manage water quality impacts from 
upstream to downstream states, especially for water quality issues not solely in control of 
one or more states. 
 
5) Incised Waters and Adjacent Wetlands 
 
The Cabinet recommends the reconsideration of those adjacent wetlands physically 
separated from "other waters of the United States" by the incision of a stream resulting 
from anthropogenic effects. Congress broadly defined pollution to mean "the man-made 
or man-induced alteration of the chemical, physical, biological or radiological integrity of 
water." Adjacent wetlands now separated from streams as a result of the human-induced 
alteration of the physical integrity of a water should be further evaluated as to whether 
they should be classified as waters of the United States. 
 
C. Programmatic Consequences 
 
1) Section 402: National Pollutant Discharge Elimination System 
 
The Cabinet asserts that as a delegated Clean Water Act agency for Kentucky it has the 
authority to continue to issue Clean Water Act Section 402 discharge permits for 
discharges to state waters or jurisdictional waters. 
 
2) Section 303(c), (d): Water Quality Standards, and Listing and Total Maximum 

Daily Load ("TMDL") Programs 
 
The Cabinet asserts that as the delegated Clean Water Act agency for Kentucky it has the 
authority to continue to assess waters, including non-jurisdictional waters that are 
otherwise waters of the Commonwealth, in accordance with sections 303(c) and (d) of the 
Act, and to develop TMDLs, including the assignment of Waste Load Allocations for 
facilities permitted pursuant to Section 402 of the Act. 
 
3) Eligible Mitigation Projects/Mitigation Rule 
 
The Cabinet recognizes there are many important waters, which may no longer be 
jurisdictional but may have mitigation value. With that in mind, the Cabinet requests that 
the agencies continue to recognize existing mitigation bank projects and In-Lieu Fee 
projects that may be located in non-jurisdictional waters after the rule is finalized. Further, 
the Cabinet requests that the agencies consider as eligible mitigation sites for takings of 
the jurisdictional waters of the United States, appropriate waters that may no longer be 
jurisdictional (e.g. isolated wetlands), but would have value as mitigation sites. 
 
The Cabinet also recommends that the Mitigation Rule be revisited soon after the 
promulgation of the final rule. The shortcomings of the Mitigation Rule and the 
implementation of the mitigation program unfortunately drive much of the necessity to 
clarify the jurisdictional question. It would be prudent to reconsider the Mitigation Rule and 
the mitigation program overall. 
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D. Collaborative Implementation 
 
The Cabinet recommends that in implementing the final rule, the agencies provide for 
communication and training to states, including the data and procedures (SOPs, 
guidance) that the agencies rely on in making jurisdictional determinations and other 
decisions. In addition, the Cabinet recommends that the agencies consolidate and make 
available geo-referenced data regarding applicable existing and new jurisdictional 
determinations. 
 
The Cabinet appreciates the opportunity to provide comments to the agencies regarding 
this important proposal. I am hopeful these comments are helpful to the agencies and that 
the agencies will continue to work with the states in the development and implementation 
of the final rule. 
 

Sincerely, 

 
cc: Honorable Matt Bevin, Governor 



Updated 4/15/2019  https://www.epa.gov/npdes/releases-point-source-groundwater 

EPA INTERPRETATIVE STATEMENT ON THE APPLICATION OF THE NPDES PROGRAM TO 

RELEASES OF POLLUTANTS FROM POINT SOURCES TO GROUNDWATER 

On April 15, 2019, the U.S. Environmental Protection Agency (EPA) issued an Interpretative Statement clarifying the 

application of Clean Water Act (CWA or the Act) permitting requirements to groundwater. EPA concluded that releases of 

pollutants to groundwater are categorically excluded from the Act’s permitting requirements because Congress explicitly left 

regulation of discharges to groundwater to the states and to EPA under other statutory authorities.  

Recent conflicting federal court decisions and the prior lack of clear agency guidance regarding whether National Pollutant 

Discharge Elimination System (NPDES) permits are required for releases of pollutants to groundwater caused uncertainty 

regarding how to implement and enforce the NPDES permitting program. EPA began to address this uncertainty in February 

2018 by requesting public comment on whether the agency should revise or clarify its position on the issue. EPA received 

over 50,000 comments from a wide range of stakeholders, many of which affirmed that additional clarity from EPA was 

necessary. At the same time, the agency also undertook a comprehensive review of prior agency statements on the matter 

and performed a holistic analysis of the text, structure, and legislative history of the CWA.  

Based on this analysis and careful consideration of public input, EPA concluded that releases of pollutants to groundwater 

are excluded from the Act’s permitting requirements, regardless of whether that groundwater is hydrologically connected to 

surface water. States are the primary regulators of discharges to groundwater within their jurisdictions, as provided in state 

law and envisioned under the CWA. EPA will continue fulfilling its role in protecting groundwater and hydrologically 

connected surface waters as authorized by Congress through the Safe Drinking Water Act, the Resource Conservation and 

Recovery Act, and the Comprehensive Environmental Response, Compensation, and Liability Act.  

EPA’s Interpretative Statement should guide states and EPA regions with future NPDES permitting and enforcement 

decisions in portions of the country outside the Fourth and Ninth Circuit Courts of Appeal. EPA recognizes that the Fourth 

and Ninth Circuit Court interpretations of how the CWA applies to discharges to groundwater are different than the agency’s 

interpretation. The U.S. Supreme Court recently granted a petition for writ of certiorari in the Ninth Circuit case (Hawai’i 

Wildlife Fund v. County of Maui, 886 F.3d. 737 (9th Cir. 2018)). Below is a map showing the states within the Fourth and 

Ninth Circuits where EPA’s Interpretative Statement does not apply. Once the U.S. Supreme Court has issued its decision, the 

agency may take further action if necessary.  
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INTERPRETATIVE STATEMENT ON APPLICATION OF THE CLEAN WATER ACT 
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM PROGRAM TO  
RELEASES OF POLLUTANTS FROM A POINT SOURCE TO GROUNDWATER 

84 Fed. Reg. 16810 (April 23, 2019) 

 
 

Due to printing limitations, this notice is not included in the seminar handbook.  It is available 
online at https://www.govinfo.gov/content/pkg/FR-2019-04-23/pdf/2019-08063.pdf.  For 
additional information, please visit https://www.epa.gov/npdes/releases-point-source-
groundwater.  
  

https://www.govinfo.gov/content/pkg/FR-2019-04-23/pdf/2019-08063.pdf
https://www.epa.gov/npdes/releases-point-source-groundwater
https://www.epa.gov/npdes/releases-point-source-groundwater
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HOUSE BILL 199 

 
 

Last Action: 03/18/19: signed by Governor (KY Acts ch. 021) 
 
Title: AN ACT relating to oil and gas. 
 
Bill Documents: Current/Final 
       Introduced 
 
Impact Statements: Corrections Impact 
             Local Mandate 
 
Bill Request Number: 1007 
 
Sponsor: J. Gooch Jr. 
 
Summary of Original Version: 
 
Amend KRS 353.510 to add definitions for “control person,” “eligible well,” and “orphan 
well”; amend KRS 353.562 to change the name of the Kentucky abandoned storage tank 
reclamation fund to the Kentucky abandoned storage tank and orphan well reclamation 
fund; set forth the purposes of the fund and allowable expenditures from the fund; 
authorize the Energy and Environment Cabinet to contract with private parties for 
remediation or reclamation projects; amend KRS 353.563 to authorize the Energy and 
Environment Cabinet to take the same actions to address improperly abandoned wells as 
currently allowed for abandoned storage tank facilities; amend KRS 353.564 to provide 
for forfeiture of equipment or product remaining at an orphan well or abandoned storage 
tank facility site; allow the Energy and Environment Cabinet or its agents to include the 
forfeited equipment or product as part of the reclamation or remediation project; add 
eligible and orphan wells to the project prioritization order for moneys to be disbursed from 
the fund; allow the Energy and Environment Cabinet to disregard priority if doing so would 
be cost-efficient or otherwise demonstrably beneficial; allow the Energy and Environment 
Cabinet to promulgate administrative regulations to provide further detail as to the 
prioritization of wells and abandoned storage tank facilities to be reclaimed or remediated; 
amend KRS 353.590 to prohibit persons under 18 years of age from receiving a permit 
under KRS Chapter 353; replace the bond schedule for shallow wells with a bonding 
formula of two dollars for every foot of true vertical well depth for all shallow wells bonded 
after the effective date of the Act; establish a new tier structure for shallow well blanket 
bonds; establish requirements for shallow bonds and blanket bonds; establish procedures 
for well operator transfers; establish procedures for well closure orders; amend KRS 
353.593 to require appeals from final orders issued by the Department for Natural 
Resources to be taken to the Energy and Environment Cabinet’s Office of Administrative 
Hearings; amend KRS 353.655 to remove exceptions to the prohibition on the use of 
shackle rods or related cables; amend KRS 353.710 to allow the Department for Natural 
Resources to bring suit against a person for violating KRS 353.500 to 353.720 in Franklin 
Circuit Court; amend KRS 353.991 to establish penalties for violations of KRS 353.500 to 
353.720 or 353.735 to 353.747; provide that penalties recovered from the section be 
deposited in the oil and gas well plugging fund; amend KRS 353.180 to conform; create a 
new section of KRS 353.500 to 353.720 to establish eligibility requirements for permit 
issuance or transfers under KRS Chapter 353; allow the Energy and Environment Cabinet 

https://apps.legislature.ky.gov/recorddocuments/bill/19RS/hb199/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/19RS/hb199/orig_bill.pdf
https://apps.legislature.ky.gov/recorddocuments/note/19RS/hb199/CI.pdf
https://apps.legislature.ky.gov/recorddocuments/note/19RS/hb199/LM.pdf
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to promulgate administrative regulations relating to compliance with the eligibility 
requirements under the section; repeal and reenact KRS 353.730 as a new section of KRS 
353.500 to 353.720; amend KRS 353.570 to conform; create a new noncodified section 
to provide for the transfer of records and funds from the Kentucky abandoned storage tank 
reclamation fund to the Kentucky abandoned storage tank and orphan well reclamation 
fund. 
 
The full final text of HB 199 is available online at 
https://apps.legislature.ky.gov/recorddocuments/bill/19RS/hb199/bill.pdf.  

https://apps.legislature.ky.gov/recorddocuments/bill/19RS/hb199/bill.pdf
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SENATE BILL 256 

 
 

Last Action: 03/25/19: signed by Governor (KY Acts ch. 066) 
 
Title: An ACT relating to the Public Service Commission 
 
Bill Documents: Current/Final 
       Introduced 
 
Bill Request Number: 1555 
 
Sponsor: B. Smith 
 
Summary of Original Version: 
 
Amend KRS 278.010 to include in the definition of “utility” any person who transmits or 
conveys any message by telephone or telegraph for the public for compensation; amend 
KRS 278.020 to clarify that ordinary extensions of existing systems in the usual course of 
business are exempt from the requirement to obtain a certificate of public and necessity 
prior to construction; amend KRS 278.183 to only require environmental surcharge 
hearings upon request of a party; amend KRS 278.990 to remove references to principal 
amounts due and to specify that the Public Service Commission has the authority to collect 
amounts assessed or due under KRS Chapter 278; provide that collections actions be 
brought in Franklin Circuit Court except as provided in subsection (7) of the section; amend 
KRS 96.531, 224.73-150, and 278.156 to conform; repeal KRS 278.510 and 278.545. 
 
The full final text of SB 256 is available online at 
https://apps.legislature.ky.gov/recorddocuments/bill/19RS/sb256/bill.pdf.  
  

https://apps.legislature.ky.gov/recorddocuments/bill/19RS/sb256/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/19RS/sb256/orig_bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/19RS/sb256/bill.pdf
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READING THE TEA LEAVES: THE U.S. SUPREME COURT &  
ENVIRONMENTAL LAW IN 2019-2020 

Colin Crawford, Dean & Professor of Law 
Louis D. Brandeis School of Law, University of Louisville 

With research assistance from Kirk Mattingly, Class of 2020, Editor-in-Chief,  
University of Louisville Law Review 

 
 

I. UNDECIDED CASES OF SIGNIFICANCE TO ENVIRONMENTAL LAW: THE 
U.S. SUPREME COURT DOCKET IN 2019 

 
A. Administrative Law Decisions that could Affect Environmental Practice 
 

1. Knick v. Township of Scott, Pa., 862 F.3d 310 (3d Cir. 2017), cert. 
granted, 138 S.Ct. 1262 (U.S. March 5, 2018) (No. 17-647). Argued 
on 10/3/2018 and again on 1/19/2019. Decision is still pending.  

 
This case involves a 2012 town ordinance that “authorizes officials 
to enter upon any property within the Township to determine the 
existence and location of any cemetery [and] compels property 
owners to hold their private cemeteries open to the public during 
daylight hours.” Id. at 314. 
 
Plaintiff brought suit in federal court alleging, among other theories, 
that the ordinance violates her constitutional rights under the Fifth 
Amendment Takings Clause. Id. The Third Circuit affirmed the 
district court’s decision to dismiss her takings claim because it was 
“not ripe until she has sought and been denied just compensation 
using Pennsylvania's inverse-condemnation procedures, as 
required by the Supreme Court's decision in Williamson County 
Regional Planning Com’n v. Hamilton Bank of Johnson City, 473 
U.S. 172 (1985).”  Id. 
 
Williamson set forth two requirements a plaintiff must meet in order 
for a takings claim to be justiciable in federal court. Knick, 862 F.3d 
at 323. “First, the ‘finality rule’ requires that the government ‘has 
reached a final decision regarding the application of the regulation 
to the property at issue.’ Second, the plaintiff must seek and be 
denied just compensation using the state's procedures, provided 
those procedures are adequate.” Id. (citation omitted) (quoting 
Williamson Cty. Reg’l Planning Comm’n, 473 U.S. at 186, 194).  
 
The Court will address whether it should affirm or abrogate its 
holding in Williamson County Regional Planning Commission v. 
Hamilton Bank, which requires property owners to exhaust state 
court remedies before bringing federal Takings Clause claims. The 
Court’s decision will likely hinge on whether it views the Williamson 
rule on ripeness as a constitutional command – that is, there is no 
constitutional violation until a plaintiff has been denied just 
compensation at the state level – or as a prudential concern – “a 
principle grounded in policy considerations.” See Katherine Mims 

https://supreme.justia.com/cases/federal/us/473/172/
https://supreme.justia.com/cases/federal/us/473/172/
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Crocker, “A Prudential Take on Prudential Takings Doctrine,” 117 
Mich. L. Rev. Online 39, 44 (2018). Even if viewed as a prudential 
concern, the Court could still decide it is unnecessary or 
unworkable. See id. at 52-54.  
 
An abrogation of Williamson would drastically change the 
procedures by which plaintiffs bring takings challenges to land use 
and environmental regulations.  

 
2. Kisor v. Shulkin, 869 F.3d 1360 (Fed. Cir. 2017), cert. granted sub 

nom. Kisor v. Wilkie, 139 S.Ct. 657 (U.S. Dec. 10, 2018) (No. 18-
15). Argued on 3/27/2019. Decision is pending.  

 
This case “involves a dispute over benefits owed by the Veterans 
Administration to a veteran of the Vietnam War who suffers from 
post-traumatic stress disorder (PTSD). To resolve a dispute over 
the date from which the benefits should be calculated, the Veterans 
Administration interpreted the word ‘relevant’ in one of its 
regulations. The Federal Circuit granted Auer deference to the 
agency's interpretation and denied Kisor’s appeal.” Robert V. 
Percival, “Environmental Law in the Supreme Court as the Kennedy 
Court Becomes the Roberts Court,” 35 No. 2 Prac. Real Est. Law 
19, 25 (2019).  

 
Auer deference means that a court will give deference to an 
administrative agency’s interpretation of its own regulation, unless 
clearly erroneous or inconsistent, and has proven decisive in many 
environmental law cases. See id. Take for example Decker v. 
Northwest Environmental Defense Center, 133 S.Ct. 1326 (2013). 
Erica J. Shell, in her article, “The Final Auer: How Weakening the 
Deference Doctrine May Impact Environmental Law,” explains how 
Auer deference functioned in that case: 

 
[T]he Court considered whether national pollution 
discharge elimination system (NPDES) permits 
would be required for discharge of channeled 
stormwater runoff from logging roads. The Clean 
Water Act (CWA) exempted discharges composed 
entirely of stormwater unless those discharges were 
“associated with industrial activity. In its amicus 
brief, EPA advanced an interpretation excluding 
logging road discharges from the category of 
industrial runoff requiring an NPDES permit. 
Applying Auer, the Court stated that an agency's 
interpretation need not be the only possible reading 
of a regulation – or even the best one – to prevail. 
So long as the agency's interpretation was not 
erroneous or inconsistent, the Court felt bound to 
agree. As a result of Auer deference, the Court never 
actually had to resolve which was the best or fairest 
reading of the regulation. 

https://supreme.justia.com/cases/federal/us/473/172/
https://www.law.cornell.edu/supremecourt/text/11-338
https://www.law.cornell.edu/supremecourt/text/11-338
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45 Envtl. L. Rep. News & Analysis 10954, 10960 (2015) (footnotes, 
quotation marks, and citations omitted). 

 
The Court will consider whether this fundamental doctrine of 
administrative law should be overruled. Doing so could have major 
impacts on administrative law in general and environmental law in 
particular. Since much environmental litigation turns on the 
interpretation of the text of an agency regulation, reducing the 
deference given to agency interpretations of their own regulations 
would set an entirely new playing field upon which those cases are 
decided.  

 
3. United States v. Gundy, 695 Fed. Appx. 639 (2d Cir. 2017), cert. 

granted, 138 S.Ct. 1260 (U.S. March 5, 2018) (No. 17-6086). 
Argued October 2, 2018. Decision is pending.   

 
Court will address whether the Sex Offender Notification and 
Registration Act’s delegation of authority to the U.S. Attorney 
General to issue regulations under 42 U.S.C. §16913 violates the 
nondelegation doctrine. See Gundy v. United States, Oyez, 
https://www.oyez.org/cases/2018/17-6086 (last visited Apr 7, 
2019). 
 
Changes to the Court’s jurisprudence on the nondelegation doctrine 
would have major consequences for how much decision-making 
authority Congress can delegate to agencies.  
 
However, if the Court finds in favor of Gundy it could take the form 
of a narrow holding that would “apply a more robust concept of 
separation of powers to criminal cases while leaving the legal 
structure underlying the modern administrative state essentially 
undisturbed.” Matthew Cavedon & Jonathan Skrmetti, “Party Like 
It’s 1935?: Gundy v. United States and the Future of the Non-
Delegation Doctrine,” 19 Federalist Soc'y Rev. 42 (2018).  

 
B. Environmental Cases on the Court’s Docket 
 

1. Virginia Uranium, Inc. v. Warren, 848 F.3d 590 (4th Cir. 2017), cert. 
granted, 138 S.Ct. 2023 (U.S. May 21, 2018) (No. 16-1275). Argued 
on 11/5/2018. Decision is pending. 

 
Court will address whether the federal Atomic Energy Act preempts 
a Virginia ban on non-federal uranium mining. A ruling in favor of 
the petitioner (Virginia Uranium, Inc.) could open the door to an 
increase in uranium mining operations.  
 
See Francis X. Liesman, Note, “Swords into Plowshares: Nuclear 
Power and the Atomic Energy Act’s Preemptive Scope in Virginia 
Uranium, Inc. v. Warren,” 14 Duke J. Const. L. & Pub. Pol’y Sidebar 
19 (2019).  

 

https://www.oyez.org/cases/2018/17-6086
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2. Hawai'i Wildlife Fund v. County of Maui, 886 F.3d 737 (9th Cir. 
2018), cert. granted, 2019 WL 659786 (U.S. Feb. 2, 2019) (No. 18-
260). Arguments for this case will be heard during the October 2019 
Term.  

 
a. The Ninth Circuit Decision. 
 

The county operates four injection wells by which it disposes 
of 3-5 million gallons of effluent from its wastewater facilities 
per day. Id. at 742. The wells operate by injecting effluent 
directly into the groundwater, which then makes its way to 
the Pacific Ocean. Id. That the well discharge reaches the 
coastal waters via groundwater was verified in a 2013 study 
using tracer dye. Id. at 742-43.  
 
The rule is, a party without proper permitting violates the 
Clean Water Act (CWA) if it “(1) discharge[s] (2) a pollutant 
(3) to navigable waters (4) from a point source.” Id. at 744 
(internal quotation marks and citation omitted). At issue here 
is whether the pollutant’s indirect route from the point source 
(the injection wells) to the navigable water (the Pacific 
Ocean) satisfies these requirements.  
 
The Ninth Circuit held that the discharge of a pollutant does 
not have to go directly from the source point to the navigable 
water in order to constitute a CWA violation, though the 
pollutants must be “fairly traceable from the point source to 
a navigable water such that the discharge is the functional 
equivalent of a discharge into the navigable water.” Id. at 
749. Here, the effluent’s path to the Pacific Ocean through 
groundwater satisfied this requirement. Id. On this basis, the 
Ninth Circuit affirmed the district court’s decision, noting that 
to do otherwise “would make a mockery of the CWA's 
prohibitions.” Id. 752.  

 
Next term, the Court will address whether the Clean Water 
Act requires a permit when pollutants originate from a point 
source but are conveyed to navigable waters by a nonpoint 
source, such as groundwater. 18-260 County of Maui, HI V. 
Hawaii Wildlife Fund: Question Presented, 
SupremeCourt.gov, https://www.supremecourt.gov/qp/18-
00260qp.pdf.  

 
b. The Fourth Circuit reached the same legal conclusion in 

2018 regarding pollutants from point sources that reach 
navigable waters indirectly in Upstate Forever v. Kinder 
Morgan Energy Partners, L.P., 887 F.3d 637 (4th Cir. 2018).  

 
In that case, gasoline from a ruptured pipeline in South 
Carolina entered a nearby stream through groundwater. Id. 
at 641.  

https://www.supremecourt.gov/qp/18-00260qp.pdf
https://www.supremecourt.gov/qp/18-00260qp.pdf
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Citing the Ninth Circuit decision in County of Maui, the court 
held that “an indirect discharge may fall within the scope of 
the CWA,” but that “such discharges must be sufficiently 
connected to navigable waters to be covered under the Act.” 
Id. at 651. In other words, discharging pollutants into 
navigable waters via groundwater may impose liability 
under the CWA, but “the connection between a point source 
and navigable waters must be clear.” Id.  

 
A few months after Upstate Forever was decided, the Fourth 
Circuit issued another decision concerning pollutants 
entering navigable waters via groundwater. See Sierra Club 
v. Virginia Elec. and Power Co., 903 F.3d 403 (4th Cir. 2018).  
Here, arsenic from a coal ash pond entered a nearby river 
and creek. While upholding the reasoning in Upstate 
Forever, the Court distinguished these facts from those in 
the previous case by noting that the coal ash pond is not a 
point source in that it does not meet the CWA’s definition as 
“any discernible, confined and discreet conveyance.” Id. at 
410. The Court reasoned: 

 
[T]he arsenic was found to have leached 
from static accumulations of coal ash on the 
initiative of rainwater or groundwater, 
thereby polluting the groundwater and 
ultimately navigable waters. In this context, 
the landfill and ponds were not created to 
convey anything and did not function in that 
manner; they certainly were not discrete 
conveyances, such as would be a pipe or 
channel, for example. Indeed, the actual 
means of conveyance of the arsenic was the 
rainwater and groundwater flowing diffusely 
through the soil. This diffuse seepage, 
moreover, was a generalized, site-wide 
condition that allowed rainwater to distribute 
the leached arsenic widely into the ground-
water of the entire peninsula. Thus, the 
landfill and settling ponds could not be 
characterized as discrete “points,” nor did 
they function as conveyances. Rather, they 
were, like the rest of the soil at the site, static 
recipients of the precipitation and ground-
water that flowed through them.  

 
Id. at 411 (emphasis in original).  

 
c. Later in 2018, the Sixth Circuit reached the same issue of 

whether pollutants that enter navigable waters from a point 
source via groundwater violates the CWA. However, in 
opinions filed the same day for two separate cases, the 
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Sixth Circuit reached an opposite legal conclusion from the 
Fourth and Ninth Circuits. See Tenn. Clean Water Network 
v. Tenn. Valley Auth., 905 F.3d 436 (6th Cir. 2018); see also 
Kentucky Waterways Alliance v. Kentucky Utilities Co., 905 
F.3d 925 (6th Cir. 2018).  

 
At issue in both these cases was whether pollutants that 
seeped from unlined coal ash ponds into nearby waters 
violated the CWA. The Sixth Circuit held that the 
“hydrological connection theory is not a valid theory of 
liability” under the CWA and that “for a point source to 
discharge into navigable waters, it must dump directly into 
those navigable waters – the phrase ‘into’ leaves no room 
for intermediary mediums to carry the pollutants.” Tenn. 
Clean Water Network, 905 F.3d at 444 (citation omitted) 
(emphasis in original).  
 

d. Of particular interest here is the fact that the Sixth Circuit flat 
out denied the “hydrological connection theory” when it 
decided that pollutants from a coal ash pond that make their 
way into navigable waters via groundwater do not violate the 
CWA. The Fourth and Ninth Circuits, on the other hand, 
upheld the so-called hydrological connection theory, even 
though the Fourth Circuit later declined to view coal ash 
ponds as a point source under the CWA.  

 
Either way, the Supreme Court’s decision in County of Maui 
will affect at least one of these circuit court decisions. 
However, there is a good chance that even if the Court holds 
that pollutants conveyed to navigable waters by nonpoint 
sources such as groundwater violate the CWA, whether or 
not coal ash ponds qualify as point sources able to be 
regulated by the CWA will remain an open question. The 
Sixth and Fourth Circuits make clear however, that even if 
pollution emitted from coal ponds do not fall under the CWA, 
it does not therefore, “slip[] through the regulatory cracks;” 
Instead, they claim, Congress intended RCRA to regulate 
such pollution. Virginia Elec. and Power Co., 903 F.3d at 
411-12; Tenn. Clean Water Network, 905 F.3d at 445-46.  

 
II. JUSTICES GORSUCH & KAVANAUGH & ENVIRONMENTAL LAW 

IMPLICATIONS 
   

A. Justice Gorsuch 
 

Justice Gorsuch is a firm believer in the texualist and originalist approaches 
to interpreting the law, as was Justice Scalia, whom he replaced on the 
bench. See Philip J. McAndrews III, “What SCOTUS Nominee Neil 
Gorsuch’s Interpretation of Chevron Could Mean for Environmental 
Administrative Law,” 3/5/2017 Geo. Envtl. L. Rev. Online 1 (2017). 
However, although he is considered to be a conservative justice, some 
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believe his textualism – adjudication based on how the law is actually 
written – is rooted more in nuanced objective analysis than any contrived 
conservative agenda. See Benjamin Warden, Note, “Neil Gorsuch: On 
Energy and Environmental Law,” 3 Oil & Gas, Nat. Res. & Energy J. 1493, 
1518 (2018). Gorsuch’s texualist approach while sitting on the Tenth Circuit 
was not a “predictor of traditionally conservative results” with regard to 
environmental cases in general; there was no real pattern for his decisions 
on environmental cases one way or another. Id. His record on the Tenth 
Circuit also shows that he does not seem interested in using the standing 
doctrine to find fatal flaws in claims brought by environmental groups, as 
Scalia had done previously. Id.  
 
However, Gorsuch has expressed negative views on the overall role of the 
administrative state and, in particular, the validity of Chevron deference – 
the doctrine that agencies’ reasonable interpretations of ambiguous 
statutes should be given deference – even suggesting it is unconstitutional 
as violating the separation of powers principle. See McAndrews supra. This 
could potentially diminish the power of environmental regulatory agencies:  
 

A lack of Chevron deference to agency interpretations 
would greatly impact environmental agencies' abilities to 
apply statutory directives in a way that ensures their 
enforcement powers span the wide range of potential 
environmental issues with which they are tasked to 
administer. The EPA has used the deference afforded to it 
by Chevron to expand its regulatory abilities, particularly in 
areas of broad environmental concern, such as climate 
change. 

 
Id. (footnotes omitted).  

 
B. Justice Kavanaugh  
 

There is some evidence that Justice Kavanaugh’s record on the D.C. 
Circuit reveals a more hostile approach to environmental cases than does 
Justice Gorsuch’s jurisprudence. For instance, William J. Snape, III found 
in his survey of D.C. Circuit decisions regarding wildlife protections that 
Kavanaugh “ruled against wildlife” 96 percent of the time, as compared to 
Judge David Sentelle, a conservative judge, at 57 percent and Judge 
Merrick Garland, a moderate, at 46 percent. “A Pattern of Ruling against 
Mother Nature: Wildlife Species Cases Decided by Justice Kavanaugh on 
the DC Circuit,” 19 Sustainable Dev. L. & Pol’y 4, 4 (2018).  
 
In addition, “Justice Brett Kavanaugh holds well-recognized skepticism in 
other areas of environmental law such as Clean Air Act protection and 
global warming regulation.” Id. at 5. For example, on the D.C. Circuit he 
applied very strict constructions of the Clean Air Act in EME Homer City 
Generation, L.P. v. EPA, 696 F.3d 7 (D.C. Circuit 2012) and Mexichem 
Fluor, Inc. v. EPA, 866 F.3d 451 (D.C. Cir. 2017) in order to overcome EPA 
actions centered on air pollution and ozone-depleting substances. His 
decision in Homer, however, was overturned by the Supreme Court in 
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2014. See E.P.A. v. EME Homer City Generation, L.P., 572 U.S. 489 
(2014). 

 
C. The Court’s Post-Kennedy Conservative Majority 
 

Justice Kennedy was the swing vote in many cases that resulted in 
environmentally-protective decisions. See Ann Carlson, “What Does 
Justice Kennedy’s Retirement Mean for Environmental Protection?,” 
LegalPlanet (June 27, 2018), https://legal-planet.org/2018/06/27/what-
does-justice-kennedys-retirement-mean-for-environmental-protection/. 
Most notably, he was the fifth vote in Massachusetts v. EPA, 549 U.S. 497 
(2007) in which the Court held “1) that states had standing to sue the 
federal government for failure to regulate greenhouse gases and 2) that 
greenhouse gases are pollutants under the Clean Air Act and EPA has a 
statutory duty to determine whether and how to regulate them.” See 
Carlson supra. Also of importance, “[t]he justices in the majority…also 
embraced the science of climate change.” Id. By contrast, Chief Justice 
Roberts in his dissent states that the injury alleged by Massachusetts that 
it would inevitably lose coastal land due to climate-induced sea level rise 
“is pure conjecture.” Mass. v. EPA, 549 U.S. at 542 (Roberts, J., 
dissenting).  
 
With the Court’s new conservative majority, cases like Mass. v. EPA would 
likely come out very differently. That case itself could even be overturned 
or abrogated. In this light, it would not be surprising to see the Court take 
a more skeptical approach to environmental protection cases. However, 
things may not be so simple. A wholesale conservative takeover of the 
Court on environmental issues may not be inevitable in all cases. Robert 
Percival points out that the new Court dynamic will shine a renewed 
spotlight on Chief Justice Roberts: 
 

[He] has a strong institutional interest in promoting the 
notion that the Court is above politics. Thus, he is likely to 
try mightily to avoid sharp 5-4 splits that showcase 
ideological differences. In the short term this may mean that 
some cases could be decided on narrow grounds. In the 
long term, the conservative majority may seek to narrow 
environmental standing, reduce deference to agencies, and 
make it easier for property owners to recover compensation 
for regulations deemed to be takings. For now, the Supreme 
Court has become the Roberts Court, and if a swing vote is 
to be found it will have to come from the Chief Justice. 
 

Percival supra at 30. 

https://supreme.justia.com/cases/federal/us/572/12-1182/
https://legal-planet.org/2018/06/27/what-does-justice-kennedys-retirement-mean-for-environmental-protection/
https://legal-planet.org/2018/06/27/what-does-justice-kennedys-retirement-mean-for-environmental-protection/
https://supreme.justia.com/cases/federal/us/549/497/
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INTERSTATE AIR POLLUTION 
Jackie Alirezay-Quarles 

 
 
I. INTRODUCTION 
 

One of the primary aims of the Clean Air Act (CAA) is to control six criteria 
pollutants, including: ground-level ozone, carbon monoxide (CO), particulate 
matter (PM), sulfur dioxide (SO2), nitrogen dioxide (NO2) and lead. Controlling 
each of these pollutants is a two-step process. First, the U.S. Environmental 
Protection Agency (EPA) sets a limit based on what the agency deems necessary 
for the protection of public health. These limits are the national ambient air quality 
standards (NAAQS). Second, EPA determines which areas of the country are not 
meeting the NAAQS and designates them as nonattainment areas. Although 
responsibility for achieving and maintaining the NAAQS rests primarily with the 
states, air pollution does not respect state or national boundaries. Air pollutants 
frequently travel hundreds, if not thousands, of miles before returning to ground 
level in the form of acid rain or smog. States that have nonattainment areas must 
include controls on sources that will help bring the areas into attainment in their 
state implementation plans (SIPs). States may find meeting their SIP requirements 
difficult because of the interstate transport of pollution. 

 
II. THE GOOD NEIGHBOR PROVISION AND SECTION 126 
 

CAA §110(a)(2)(D) authorizes EPA to require states contributing significantly to 
nonattainment or interfering with maintenance of attainment in other states to 
amend their state implementation plans to require implementation of additional 
control measures. 42 U.S.C.A. §7410(a)(2)(D). The good neighbor provision 
requires that states' implementation plans include adequate measures which will 
prevent any “emissions activity within the State from emitting any air pollutant in 
amounts which will ... contribute significantly to nonattainment in, or interfere with 
maintenance by, any other State ....” 42 U.S.C. §7410(a)(2)(D)(i)(I). In other words, 
states are prohibited from interfering with any other state's ability to meet national 
air quality standards.  
 
Where EPA identifies potential pollutant transport problems under this provision, it 
may exercise its general rulemaking authority under CAA §301(a)(1), 42 U.S.C.A. 
§7601(a)(1), to adopt regulations designed to address the problem. If sufficient 
time exists before the three-year SIP deadline expires, EPA may make the 
necessary findings and issue a “SIP call” demanding that the states revise their 
SIPs to incorporate measures needed to achieve the necessary emission 
reductions. If EPA finds that a state has failed to make a required submission or 
finds that the plan or plan revision does not meet the requirements of the Act, EPA 
may assume responsibility for implementation and promulgate a federal 
implementation plan (FIP). 
 
In addition, individual states have the option of petitioning EPA under CAA §126 
to shut down or impose emission limitations on sources in other states that are 
contributing to nonattainment or maintenance problems in the petitioning state. 42 
U.S.C.A. §7426. Under CAA §126(b) a state or political subdivision can petition 
EPA to find that any major stationary source or group of stationary sources in an 

https://www.law.cornell.edu/uscode/text/42/7410
https://www.law.cornell.edu/uscode/text/42/7410
https://www.law.cornell.edu/uscode/text/42/7601
https://www.law.cornell.edu/uscode/text/42/7601
https://www.law.cornell.edu/uscode/text/42/7426
https://www.law.cornell.edu/uscode/text/42/7426
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upwind state is emitting or plans to emit an air pollutant in quantities that will 
significantly contribute to nonattainment or maintenance problems in the 
petitioning state. If EPA issues the requested §126 finding, any existing source(s) 
covered by the finding must stop operating three months thereafter unless EPA 
establishes emission limitations and compliance schedules designed to bring the 
sources covered by the finding into compliance as expeditiously as practicable but 
in no case later than three years after the date of the finding. Section 126 findings 
can be made with respect to a single source or group of sources. 

 
Following promulgation of the 2008 ozone standard, Kentucky submitted revisions 
to its SIP. EPA disapproved a portion of the submittal that relied on CAIR to 
address interstate transport.  (78 FR 14681, March 7, 2013). EPA subsequently 
issued a FIP for 22 states, including Kentucky, imposing the CSAPR Update Rule 
to address interstate transport.  (81 FR 74504, Oct. 26, 2016). Based on updated 
modeling information, EPA concluded no monitoring sites (outside of California) 
were projected to have nonattainment or maintenance issues by 2023.  

 
A. SIP Litigation 
 

In May 2018, Kentucky submitted a revised SIP and EPA approved the 
revision in a final action on July 17, 2018. (83 FR 33730) There was no 
challenge to EPA’s final action regarding EPA approval of Kentucky’s SIP 
revision. However, in December 2018, EPA published a final rule finding 
that the existing CSAPR Update Rule fully addresses the Good Neighbor 
obligations for 20 states with respect to the 2008 Ozone NAAQS.  (83 FR 
65878, Dec. 21, 2018). New York and other states filed suit in the D.C. 
Circuit on January 30, 2019, to challenge EPA’s determination.  New York, 
et al. v. EPA, Case No. 19-1019. The petitioners raised the following issues 
in their challenge:  
  
1. Whether EPA’s reliance on projected ozone levels in 2023 as the 

relevant year to determine upwind states’ compliance with the Good 
Neighbor Provision was contrary to the Clean Air Act, inconsistent 
with applicable precedent, and arbitrary and capricious because it 
failed to evaluate, consider, or account for present and ongoing 
nonattainment and/or maintenance problems with the 2008 ozone 
standard in downwind areas and failed to prohibit upwind states’ 
significant contributions to nonattainment or interference with 
maintenance as expeditiously as practicable but no later than the 
next relevant attainment deadline for serious nonattainment areas 
in 2021.  

 
2. Whether EPA’s selection of 2023 as a future analytic year for air 

quality modeling based on a determination that no new emissions 
reductions were available prior to 2023 was arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law, 
because, inter alia, EPA (a) failed to re-evaluate the narrow subset 
of controls that it previously considered in the Cross-State Rule 
Update despite evidence that such controls were not being fully 
implemented consistent with EPA’s prior assumptions; (b) failed to 
re-evaluate the cost-effectiveness thresholds set in the Cross-State 

https://www.federalregister.gov/documents/2013/03/07/2013-05352/approval-and-promulgation-of-implementation-plans-kentucky-110a1-and-2-infrastructure-requirements
https://www.federalregister.gov/documents/2016/10/26/2016-22240/cross-state-air-pollution-rule-update-for-the-2008-ozone-naaqs
https://www.federalregister.gov/documents/2018/07/17/2018-15143/air-plan-approval-kentucky-2008-ozone-naaqs-interstate-transport-sip-requirements
https://www.federalregister.gov/documents/2018/12/21/2018-27160/determination-regarding-good-neighbor-obligations-for-the-2008-ozone-national-ambient-air-quality
https://www.federalregister.gov/documents/2018/12/21/2018-27160/determination-regarding-good-neighbor-obligations-for-the-2008-ozone-national-ambient-air-quality


87 
 

Rule Update; (c) used the Cross-State Rule Update’s 
inappropriately low cost-effectiveness thresholds to eliminate from 
consideration emission controls that are feasible to implement in 
time for downwind states’ 2021 attainment deadline; and (d) 
perpetuated and will exacerbate existing and dramatic cost 
inequities between downwind areas and upwind states.   

 
3. Whether EPA’s reliance on 2023 modeling as a basis for its 

determination that the Cross-State Rule Update fully addresses 
interstate pollution obligations under the 2008 ozone standard for 
upwind states was arbitrary and capricious, an abuse of discretion 
or not in accordance with law. 

 
4. Whether EPA’s failure to consider control of non-electric generating 

unit (non-power plant) sources on the basis it lacked sufficient 
information on these sources was arbitrary and capricious when 
EPA: (a) previously identified the need for such additional 
information in the 2016 Cross-State Rule Update, which EPA 
repeatedly characterized as only a partial remedy for interstate 
ozone transport, (b) stated in the Cross-State Rule Update that 
evaluation of non-electric generating unit (non-power plant) sources 
and controls was necessary, but (c) had taken no steps to obtain or 
analyze such information. 

 
5. Whether EPA’s ongoing reliance on its own delays and missed 

deadlines in implementing and enforcing the 2008 ozone standard 
to justify the infeasibility of requiring emissions reductions in time to 
assist downwind states with meeting their next attainment deadline 
was arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law. 

 
Briefing is currently scheduled in the D.C. Circuit with initial briefs due on 
April 19, 2019.  

 
B. 126 Petition Litigation 
 

1. Maryland’s challenge of EPA’s denial of its 126 Petition targeting 
electric generating units at power plants in Kentucky and other 
states is pending in the Court of Appeals for D.C. Circuit, State of 
Maryland v. EPA, Case No. 18-1285. The issues raised in the 
appeal are similar to the issues outlined above and focus on the 
appropriateness of the 2023 model year.  

 
2. In March 2018, New York filed a Section 126 petition to have EPA 

limit air emissions from sources in Illinois, Indiana, Kentucky, 
Maryland, Michigan, Ohio, Pennsylvania, Virginia and West Virginia 
that it claims are interfering with New York’s ability attain the ozone 
NAAQS. EPA has not responded, and New York filed a 60-day 
notice of intent to sue under the CAA in November 2018. 
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III. OZONE TRANSPORT REGION (OTR) AND 176A LITIGATION  
 

Congress amended the CAA in 1990 to directly address the issue of ground-level 
ozone pollutant transport. Among other things, the 1990 Amendments established 
a permanent 12-state Ozone Transport Region (OTR) extending from Maine to 
northern Virginia. CAA §184, 42 U.S.C.A. §7511c. (The states of the Northeast 
OTR are Maine, New Hampshire, Vermont, Massachusetts, Connecticut, Rhode 
Island, New York, New Jersey, Pennsylvania, Maryland, Delaware, the northern 
counties of Virginia and the District of Columbia.) States in this transport region 
are required to implement certain control measures specified in the Act as well as 
other measures necessary to reach attainment. The CAA authorizes other states 
to implement interstate pollutant transport regions and requires states that share 
ozone or carbon monoxide nonattainment areas to coordinate development of their 
SIPs. 
 
In December 2013, eight OTR states petitioned EPA under CAA §176A, 42 
U.S.C.A. §7506a, to add all or part of the nine upwind states (including Kentucky) 
to the OTR. The petitioning states alleged that despite significantly reducing 
emissions of ozone precursors, they are unable to attain the ozone NAAQS due to 
emissions from the upwind states. In 2017, EPA denied the Petition after 
concluding that other CAA provisions provide a “better pathway” for states and 
EPA to develop a “tailored remedy” to address any outstanding interstate ozone 
transport concerns. 82 Fed. Reg. 51238, 51239 (Nov. 3, 2017). In particular, EPA 
pointed to the various programs adopted under the good neighbor provisions of 
the CAA, including CAA §110(a)(2)(D)(i)(I) which prohibits certain emissions from 
in-state sources if they impact air quality in downwind states. Programs include the 
Cross-State Air Pollution Rule's NOx cap-and-trade program and its predecessors. 
EPA also reviewed the technical information submitted in support of the Petition 
and concluded that there were “sufficient analytical gaps to justify denial action.” 
82 Fed. Reg. at 51239. 
 
The OTR states challenged EPA denial of the 176A Petition in the Court of Appeals 
for the D.C. Circuit. State of New York v. EPA, Case No. 17-1273. The issues 
raised by EPA include:  
 
A. Whether EPA’s reliance on the good neighbor provision is arbitrary and 

capricious, an abuse of discretion, or otherwise not in accordance with the 
law since it failed to acknowledge, consider, or account for its longstanding 
failure to use the good neighbor provision to fully address the problem of 
interstate transport of air pollution, including by failing to meet mandatory 
statutory duties and deadlines. 

 
B. EPA denied the 176A Petition in part on the ground that petitions under 

section 126 of the Act provide a more effective means for addressing the 
interstate transport of air pollution. Petitioners maintain that EPA failed to 
consider or account for its unlawful delay in taking action on numerous 
pending section 126 petitions, including those from Connecticut, Delaware 
and Maryland, for which it is being sued, and failed to provide any schedule 
or commitment to take action on such petitions. 

 

https://www.law.cornell.edu/uscode/text/42/7511c
https://www.law.cornell.edu/uscode/text/42/7506a
https://www.law.cornell.edu/uscode/text/42/7506a
https://www.federalregister.gov/documents/2017/11/03/2017-23983/response-to-december-9-2013-clean-air-act-section-176a-petition-from-connecticut-delaware-maryland
https://www.federalregister.gov/documents/2017/11/03/2017-23983/response-to-december-9-2013-clean-air-act-section-176a-petition-from-connecticut-delaware-maryland


89 
 

C. Whether EPA’s Action failed to analyze the relative effectiveness of the 
controls that would be required if it granted the Section 176A Petition with 
those available under the provisions it prefers, and further failed to support 
its Action with data and analysis available to the agency, while shifting the 
burden onto the petitioners to do so. 

 
D. Whether EPA’s Action failed to analyze the relative costs of the other tools 

and control strategies it claims are more effective than expanding the OTR, 
including but not limited to failing to consider data in the record showing 
disparate control costs in the OTR versus non-OTR area. 

 
E. Whether EPA denied the 176A Petition based in part on “analytical gaps” 

in the information submitted by State Petitioners, including but not limited 
to supposedly outdated information. Petitioners maintain that EPA had 
current data itself at the time of the Action that addressed these supposed 
“analytical gaps,” comments in the record pointed to current evidence 
showing that most of the upwind states named in the 176A Petition 
continue to significantly contribute to ozone nonattainment in the OTR, and 
any alleged staleness of supporting data resulted from EPA’s own failure 
to act on the 176A Petition for nearly three years, long past the statutory 
deadline for EPA’s decision on the petition.  

 
F. Whether EPA’s Action failed to address regulatory disparities between 

OTR and non-OTR areas despite the fact that (a) section 176A anticipates 
that states will file petitions to address regulatory disparities and inequities; 
and (b) EPA has previously apportioned emissions-reduction 
responsibilities among upwind states on the basis of addressing regulatory 
inequities between states, see E.P.A. v. EME Homer City Generation, L.P., 
572 U.S. 489, 519 (2014).  

 
G. Whether EPA’s Action relied on “other” regulations already in place that 

“have reduced, and will continue to reduce” volatile organic compounds 
(VOC) and NOx emissions that contribute to ozone formation, without 
specifying, quantifying and analyzing the effectiveness of these “other” 
regulations was in error.   

 
H. Whether EPA limited its Action to the 2008 ozone NAAQS and refused to 

consider data and information available to the agency regarding the effect 
of granting the petition on states’ ability to attain the 2015 ozone NAAQS.  

 
The briefing is complete and oral arguments were held on November 28, 2018 
before Judges Wilkins, Katsas and Randolph. An opinion and order could be 
issued at any time.  

  

https://www.supremecourt.gov/opinions/13pdf/12-1182_553a.pdf


90 
 

 



91 
 

KENTUCKY’S ENVIRONMENTAL AUDIT PROGRAM 
Robin B. Thomerson 

 
 
By statute, Kentucky has created an environmental audit privilege that is designed to 
encourage voluntary internal environmental audits of compliance programs and 
management systems and to assess and improve compliance with statutory and 
regulatory requirements. KRS 224.1-040(2).   
 
Additionally, KRS 224.1-040(8) provides that the Energy and Environment Cabinet “shall 
not” seek a civil penalty against a facility for a violation of the statutory or regulatory 
programs if specified requirements have been met. 
 
We will review the statutory requirements and the various benefits provided to clients who 
choose to engage in environmental audits. 
 
I. ENVIRONMENTAL AUDIT PRIVILEGE 

 
A. An environmental audit is defined in KRS 224.1-040(1)(a) as:  
 

1. A voluntary, internal comprehensive evaluation of the facility or 
activity at the facility or of management systems related to the 
facility or activity. 

 
2. That is designed to identify and prevent noncompliance and to 

improve compliance with statutory or regulatory requirements. 
 
3. The environmental audit may be conducted by the owner or 

operator, the owner or operator’s employees or independent 
contractors. 

 
B. The environmental audit privilege provides that an environmental audit 

report is not admissible as evidence in any civil or administrative 
proceeding. KRS 224.1-040(3) (except under circumstances discussed 
below). 

 
C. The privilege extends to the environmental audit report which is broadly 

defined by KRS 224.1-040(1)(b) to include all documents in the audit: 
 

1. Field notes and records of observations, findings, suggestions, 
conclusions, drafts, memoranda, drawings, photographs, computer 
generated or electronically recorded information, maps, charts, 
graphs, and surveys. 

 
2. Provided the supporting documentation is collected or developed 

for the primary purpose and in the course of the audit. 
 
D. The environmental audit report is required to have three components: 
 

1. An audit report prepared by an auditor, to include the scope and 
date of the audit and the information gained in the audit together 

 

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572


92 
 

with exhibits and appendices, and may include conclusions and 
recommendations; 

 
2. Memoranda and documents analyzing part or all of the audit report 

and discussing implementation issues; and  
 
3. An audit implementation plan that addresses correcting past 

noncompliance, improving current compliance and preventing 
future noncompliance. 

 
E. Pursuant to KRS 224.1-040(1)(b), all covered documents must be marked: 

ENVIRONMENTAL AUDIT REPORT:  PRIVILEGED DOCUMENT. 
 
F. Pursuant to KRS 224.1-040(4) and (5), the environmental audit privilege 

does not apply to the extent that: 
 

1. It is waived expressly or waived by implication by the owner or 
operator of a facility or persons conducting the activity who 
prepared, or caused preparation of, the audit report. 

 
2. The owner or operator of a facility or person conducting the activity 

seeks to introduce the environmental audit report as evidence.  
Seeking to introduce any part of the report constitutes waiver of the 
privilege for the entire report. 

 
3. In a civil or administrative proceeding the court, after a private 

review consistent with the Kentucky Rules of Civil Procedure, 
requires disclosure based on the court’s determination that the 
privilege is asserted for a fraudulent propose, material is not subject 
to the privilege or if the material shows evidence of noncompliance 
with program requirements and appropriate efforts to achieve 
compliance were not promptly initiated and pursued with 
reasonable diligence. 

 
4. Also, the privilege does not extend to certain documents: 
 

a. Any information required to be collected, developed, 
maintained, reported or made available to the public or a 
regulatory agency under the program law or regulations; 

 
b. Information obtained by observation, sampling or monitoring 

by any regulatory agency; 
 
c. Information obtained from a source independent of the 

environmental audit; or 
 
d. Any criminal proceeding. 

 
  

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=N2C3C8B00A79211DAAB1DC31F8EB14563&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
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G. Burden of Proof KRS 224.1-040(4)(d) 
 

1. The party asserting the privilege has the burden of proof to show 
the privilege is appropriate, including the responsibility to show that 
if there is evidence of noncompliance that appropriate efforts to 
achieve compliance were promptly initiated and pursued with 
reasonable evidence. 

 
2. A party seeking to have the environmental audit report disclosed in 

an administrative or judicial action has the burden of proof to show 
the privilege is asserted for a fraudulent purpose. 

 
Note: The privilege does not limit attorney-client or any other privilege nor 
does it limit any statutory or permit reporting requirement. KRS 224.1-
040(6)-(7). 

 
II. ENVIRONMENTAL AUDIT PENALTY MITIGATION 
 

A. KRS 224.1-040(8) provides that the Cabinet shall not seek a civil penalty 
against a facility for a violation of KRS Chapter 224 or the administrative 
regulations implementing KRS Chapter 224 where certain requirements 
are met.   

 
B. Important Definitions for Penalty Mitigation 
 

1. “Voluntary Disclosure” is defined at KRS 224.1-040(c) as the 
prompt reporting to the Cabinet by the owner or operator of a facility 
of the voluntary discovery of a violation of this chapter or the 
administrative regulations promulgated pursuant thereto prior to: 

 
a. The commencement of a federal, state, or local agency 

inspection or investigation, or the issuance by that agency 
of an information request to the owner or operator of the 
facility; 

 
b. The filing of a notice of a citizen suit filed under federal or 

state law; 
 
c. The filing of a complaint by a third party; 
 
d. The reporting to a federal, state, or local agency of the 

violation by an employee who is not authorized to speak on 
behalf of the facility; or  

 
e. The imminent discovery of the violation by a regulatory 

agency. 
 
2. “Voluntary discovery” is defined at KRS 224.1-040(d) as the 

discovery of a violation of this chapter of the administrative 
regulations promulgated pursuant thereto by the owner or operator 
of a facility if: 

 

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes
https://apps.legislature.ky.gov/law/statutes/
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
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a. The violation was discovered by an environmental audit; 
and 

 
b. The violation was not identified through a legally mandated 

monitoring or sampling requirement prescribed by statute, 
administrative regulation, permit, judicial or administrative 
order, agreed order, consent decree, or plea bargain. 

 
C. KRS 224.1-040(8) prohibits the Cabinet from seeking civil penalties if: 
 

1. The owner or operator voluntarily disclosed the voluntary discovery 
of the violation; 

 
2. The violation was corrected within 60 days of voluntary discovery:  
 

a. Unless a shorter time is necessary to protect human health, 
safety or the environment; or 

 
b. The Cabinet determines that a longer period of time is 

necessary to correct the violation and approved the 
extension; and 

 
c. The owner or operator is taking the steps necessary to 

correct the violation as soon as possible; 
 
3. The owner or operator has agreed in writing to take steps to prevent 

a recurrence of the violation; 
 
4. The specific violation, or closely related violation: 
 

a. Has not occurred at the facility in the last three years; 
 
b. Is not part of a pattern of violations of federal, state or local 

law occurring within the last five years identified in a judicial 
or administrative order, consent agreement or agreed order, 
complaint, notice of violation, conviction or plea agreement; 
and 

 
c. Is not an act or omission for which the facility has received 

penalty mitigation from a federal, state or local agency; 
 
5. The violation did not result in serious actual harm or present an 

imminent and substantial endangerment to human health or the 
environment, or violate the terms of a judicial or administrative 
order, consent decree or agreed order or plea agreement;  

 
6. The violation did not result in significant economic benefit giving the 

violator a clear advantage over business competitors; and 
 

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
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7. The owner or operator cooperates as requested by the Cabinet and 
provides information as necessary to determine the applicability of 
KRS 224.1-040. 

 
III. A BRIEF REVIEW OF EPA AND VOLUNTARY DISCLOSURES 
 

A. EPA has renewed its emphasis on voluntary disclosure: 
 

1. On May 15, 2018 EPA announced a new emphasis on voluntary 
disclosure to enhance and promote: 

 
a. eDisclosure. 
 
b. New owner self -disclosure program. 
 
c. Increased compliance through use of existing self-

disclosure policies/programs. 
 
d. EPA announced intention to supplement FAQs and policy 

guidance. 
 
2. A copy of EPA’s announcement can be found at 

https://www.epa.gov/sites/production/files/2018-
05/documents/refreshannouncementfordisclosures.pdf.   

 
3. The announcement reiterated the benefits of EPA’s voluntary 

disclosure policy: 
 

a. Mitigation of Gravity-Based Civil Portion of Penalty. 
 
b. Eliminate 100 percent if all policy conditions are met. 
 
c. Reduced by 75 percent where all policy conditions met 

except for detection of violation through systematic 
discovery. 

 
4. Additional reminders from EPA included in the announcement: 
 

a. Advance audit notice to EPA is not required. 
 
b. Time limits on audit completion are not imposed. 
 
c. No affirmative admission of violation is required. 
 
d. Time period of disclosure is clear in the policy. 
 
e. Allowable violation correction time periods are clear. 

 
  

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=41572
https://www.epa.gov/sites/production/files/2018-05/documents/refreshannouncementfordisclosures.pdf
https://www.epa.gov/sites/production/files/2018-05/documents/refreshannouncementfordisclosures.pdf
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B. EPA conditions for penalty mitigation are very similar to Kentucky’s: 
 

1. Systematic discovery of violation through environmental audit or 
compliance management system is required. 

 
2. Voluntary discovery of violation not detected as a result of legally 

required monitoring, sampling or auditing procedure. 
 
3. Prompt disclosure in writing to EPA within 21 days of discovery or 

shorter time as required by law. Discovery is when any officer, 
director, employee or agent of facility has an objectively reasonable 
basis for believing that a violation has or may have occurred. 

 
4. Correction and remediation must occur within 60 calendar days 

from the date of discovery. 
 
5. The owner or operator must prevent recurrence of the violation. 
 
6. Repeat violations are ineligible – specific (or closely related) 

violations at same facility within the past three years or occurred as 
part of a pattern at multiple facilities owned/operated by the same 
entity within the past five years. 

 
7. Certain violations are ineligible (examples: serious actual harm; 

imminent & substantial endangerment; admin/judicial order or 
consent decree violations). 

 
8. Cooperation by disclosing entity is required. 

 
C. EPA Audit Policy at https://www.govinfo.gov/content/pkg/FR-2000-04-

11/pdf/00-8954.pdf.   
 
D. EPA New Owner Audit Policy was finalized on August 1, 2008 and can be 

found at https://www.govinfo.gov/content/pkg/FR-2008-08-01/pdf/E8-
17715.pdf.   

 
E. EPA New Owner Clean Air Act Audit Program for Oil and Gas was 

announced on March 29, 2019 and is found at 
https://www.epa.gov/enforcement/new-owner-clean-air-act-audit-
program-oil-and-natural-gas-exploration-and-production.    

 

https://www.govinfo.gov/content/pkg/FR-2000-04-11/pdf/00-8954.pdf
https://www.govinfo.gov/content/pkg/FR-2000-04-11/pdf/00-8954.pdf
https://www.govinfo.gov/content/pkg/FR-2008-08-01/pdf/E8-17715.pdf
https://www.govinfo.gov/content/pkg/FR-2008-08-01/pdf/E8-17715.pdf
https://www.epa.gov/enforcement/new-owner-clean-air-act-audit-program-oil-and-natural-gas-exploration-and-production
https://www.epa.gov/enforcement/new-owner-clean-air-act-audit-program-oil-and-natural-gas-exploration-and-production
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LOUISVILLE’S AIR QUALITY 
Rachael Hamilton 

 
 
 

Roadmap

▪ History

▪ Criteria Pollutants 

and  Standards

▪ Air Toxics and the 

STAR  Program

▪ Ongoing Efforts

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Air Pollution Control
1945 – Louisville Smoke

Commission established

1952 – Air Pollution Control District

of Jefferson County formed

under KRS Chapter 77

1970 – Environmental Protection  

Agency (EPA) established;  

Clean Air Act (CAA) amended  

to require attainment

with National Ambient Air  

Quality Standards

(NAAQS)
Fourth Street 1943

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 



98 
 

The Clean Air Act of 1970
▪ EPA established to administer  

environmental laws

▪ Congress passed the Clean Air  

Act to protect air quality and  

public health

▪ The CAA requires EPA to:

▪ Identify criteria pollutants

▪ Set National Ambient Air  

Quality Standards (NAAQS)

for  the criteria pollutants

▪ Reduce air toxic emissions

▪ Permit sources of air pollution
Louisville Skyline August1973

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Louisville Metro APCD

▪ APCD is delegated authority to implement CAA 

in Louisville.

▪ APCD provides solutions for Louisville Metro  

pollution problems that require special  

understanding of local industries, geography,  

housing, and travel patterns, as well as other  

factors.

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Clean Air

Permit

Monitor Air

Verify Compliance

Enforce
Public Involvement

Regulatory/Policy/  
Voluntary Program  

Development

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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What contributes to poor air quality?

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

National Ambient Air Quality  

Standards (NAAQS)

▪ The Clean Air Act requires EPA to set NAAQS 

(40 CFR part 50)

▪ EPA sets NAAQS for six principal pollutants, 

which are  called “criteria” air pollutants:

▪ Carbon Monoxide

▪ Lead

▪ Particulate Matter

▪ Oxides of Nitrogen

▪ Sulfur Dioxide

▪ Ozone

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Carbon Monoxide (CO)

▪ A colorless and odorless  gas 

formed when carbon in fuel 

is not burned completely

▪ Where does it come from?

▪ Gasoline engines

▪ Manufacturing facilities

▪ Burning wood

▪ Health effects:

▪ At very high levels:

dizziness, confusion,

unconsciousness

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Louisville’s CO History
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_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Lead (Pb)
▪ What is it?

▪ A naturally occurring metal that is harmful  

to humans when inhaled or ingested

▪ Where does it come from?

▪ Lead smelting

▪ Piston engine airplanes

▪ Coal-fired plants

▪ Health effects:

▪ Impacts the nervous system,

kidneys, immune system, 

reproductive and developmental

systems

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Sulfur Dioxide (SO2)

▪ What is it?

▪ A highly reactive gas

▪ Contributes to the formation

of fine particle pollution and acid rain

▪ Where does it come from?

▪ Coal-fired power plants, furnaces, boilers,

etc.

▪ Health effects:

▪ Inflammation/irritation of respiratory system,  

worsens asthma attacks and existing heart

disease in sensitive groups

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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*

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

▪ A complex mixture of particles and liquid 

droplets found in the air

▪ Categories:
▪ Coarse Particles (PM10)

▪ Fine Particles (PM2.5)

▪ Health effects:
▪ Aggravated asthma

▪ Decreased lung function

▪ Increased respiratory symptoms

▪ Irregular heartbeat

▪ Heart attacks

Particulate Matter (PM)

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Particulate Matter (PM)
▪ Where do they come from?

▪ Primary Emissions are directly  

emitted from a source

▪ Coal-fired plants, construction sites,

residential fireplaces

▪ Commercial cooking, industrial  

processes, diesel engines

▪ Secondary Emissions are formed  

when gases, such as SO2 and 

NOx, react in the air

▪ Coal-fired plants

▪ Industrial processes

▪ Gasoline and diesel engines

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Louisville’s Fine Particulates  

Inventory

54%
39%

3%
4%

Point

NonPoint

NonRoad

OnRoad

Fine Particulates
88%

12%

Fine Particulates – Point Source

Louisville  
Gas &  
Electric  
other

Data from 2014 National Emissions Inventory
 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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*

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Nitrogen Dioxides (NO2)
▪ What are they?

▪ Primarily gets in the air from the

burning of fuel

▪ Contributes to formation of 

ground- level ozone (“ozone

precursor”)

▪ Where does it come from?

▪ Forms from emissions from cars,  

trucks and buses, power plants,

and off-road equipment

▪ Health effects:

▪ Aggravates respiratory diseases

(asthma)

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Ozone (O3)
▪ Created via a chemical reaction:

NOx + VOCs + Sunlight = O3

▪ Louisville’s Ozone season:  

March-October

▪ Health effects:

▪ Shortness of breath

▪ Inflame airways

▪ Aggravate lung  

disease

▪ Increase frequency

of asthma attacks

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Volatile Organic Compounds  

(VOCs)
▪ What are they?

▪ Organic compounds that easily

become vapors or gases

▪ Contributes to formation of 

ground- level ozone (“ozone

precursor”)

▪ Not a criteria pollutant

▪ Many VOCs are also air toxics

▪ Where does it come from?

▪ Gasoline engines and fueling

▪ Solvents, paints, consumer

products

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

28%

52%

6%

Louisville’s Ozone Precursor  

Inventory

57%

10%

7%

26%

NonPoint

NonRoad

OnRoad

Oxides of Nitrogen (NOx) Volatile Organic Compounds (VOCs)

Point 14%

Data from 2014 National Emissions Inventory

79%

21%
NOX - point

Louisville Gas  

& Electric  

other

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Current NAAQS Status

Pollutant Standard Averaging Time Attainment Status

Carbon Monoxide
9 ppm 8-hour Attainment

35 ppm 1-hour Attainment

Lead 0.15 µg/m3 Rolling 3-month Average Attainment

Nitrogen Dioxide
53 ppb Annual Average Attainment

100 ppb 1-hour Attainment

Particulate Matter (PM10) 150 µg/m3 24-hour Attainment

Particulate Matter (PM2.5)
12.0 µg/m3 Annual Average Attainment

35 µg/m3 24-hour Attainment

Ozone 0.070 ppm 8-hour Nonattainment

Sulfur Dioxide 75 ppb 1-hour
Partial County  

Nonattainment

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Total Air Toxics  

2005 - 2017

Jefferson County,

KY

Sources

2005 Total  

Air    

Releases in  

Pounds

2017 Total  

Air    

Releases in  

Pounds

% Change

Electric Generating  

Utilities (EGUs)
4,703,167 851,342 -82% Decrease

Non-EGUs 3,443,604 1,309,085 -62% Decrease

Total 8,146,770 2,160,427 -73% Decrease

Source: EPA Toxics Release Inventory

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Progress to Date
2005 v 2014 National Air Toxics Assessment – Point Sources

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Louisville, 2001-Present
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_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Continued Efforts:  Air Toxics

Monitoring
Firearms Training Air Monitoring Site

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Collaborations with EPA:  

RARE Project

https://louisvilleky.gov/government/air-pollution-control-

district/epa-air-toxics-monitoring-project-louisville

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Ozone Formation Study

▪ Goal

▪ To further refine understanding for the regional drivers of  

ozone formation to make strategic policy decisions

▪ Outcomes

▪ Compile a comprehensive inventory of compounds  

contributing to the formation of ozone in Jefferson County

▪ Conduct ozone sensitivity modeling or develop 

sensitivity analysis tool/method

▪ As needed, determine the relative reactivities of VOCs in

the ambient air of Jefferson County, Kentucky

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Outreach Engagement

Louisvilleky.gov/APCD

HelptheAir.org

Lawn Care for Cleaner  

Air Rebate Program

Support for community  

efforts – EvolveKY,

LSC, WJCCTF

Clearing the Air  

WorkshopSeries
Idle Free Schools&  

Businesses

Rule development  

process

Plan (SIP) development  

process

Public commentsduring

Board Meetings & Public

Hearings

Public commenton

Permits & BoardOrders

Public Notices

Informationalmaterials

Mediaadvisories

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Louisville Air Watch “2.0”

▪ Improved access to current air monitoring  

network data, including air toxics

▪ Improved user interface

▪ Look-up function  

for data from  

previous days

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Clearing the Air Workshop Series

“Great Presentation!  

Actually learned  

some info I thought I  

already knew!”

“Well organized &  

digestible. Not over-

the-head. Thanks!”

“Do some  

YouTubevideos  

of modules.”

“Great intro  

overview, but lots 

of info – a bit  

overwhelming.”

“I appreciate  

the central  

location of  

these events.”

PP

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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KAIRE

▪ Kentuckiana Air  

Education (KAIRE)

▪ Increases awareness of  

the impact individual  

choices have on local air  

quality

▪ Idle Free Program  

(businesses, schools,  

neighborhoods)

▪ Encourages behavioral  

changes

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Lawn Care for Cleaner Air  

Grow More Mow Less

▪ Lawn Care for Cleaner Air

▪ Rebates on NEW electric mowers, reel mowers, 

etc.

▪ Recycle an old piece of equipment and double 

your rebate

▪ Program offers bigger rebates on more powerful

equipment

▪ Grow More Mow Less

▪ Encourages people to ditch their turfgrass

lawns in favor of plant material that 

doesn’t  need mowing (or as much

mowing)

▪ Make sure to check out the Facebook page!

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Resources

Air Pollution Control District  

Louisvilleky.gov/APCD 

Environmental Protection

Agency

(EPA)

Epa.gov 

Epa.gov/Region4

Kentucky Division of Air Quality

Air.ky.gov

Air Quality Updates  

Louisvilleky.gov/airquality 

Airnow.gov

KAIRE

Helptheair.org 

Facebook.com/helptheair 

Twitter.com/helptheair

Lawn Care for Cleaner Air

Louisvilleky.gov/government/lawn-care-

cleaner-air

Grow More Mow Less  

Facebook.com/GrowMoreMowLess 

Kentucky Revised Statute (Chapter 

77)  

http://www.lrc.ky.gov/statutes/chapter.as

px?id=37430

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Louisville Metro

Air Pollution Control District

701 W. Ormsby Ave.  

Ste. 303

Louisville, Ky. 40203

(502) 574-6000

www.louisvilleky.gov/APCD

Rachael Hamilton, Assistant Director

Questions?

 

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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THE RISING TIDE OF CLIMATE CHANGE LITIGATION 
Gregory T. Dutton 

 
 

What is Climate Change Litigation?

▪ Many different views and definitions for climate  

change.

▪ Generally accepted that climate change litigation  

involves claims designed to:

▪ change corporate behavior

▪ assign responsibility for alleged climate change

impacts

▪ force government regulators to take action/change

policy

▪ change public debate about climate change issues

▪ What does that mean?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Typical Climate Change Litigation Claims

▪ Defendants knew that GHGs contributed to 

climate change/ global warming.

▪ Climate change/global warming has 

harmed the environment in a specific or 

general manner.

▪ Defendants concealed information pertaining 

to GHGs and/or their products and engaged in 

campaigns to promote increasing use of their

products.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Typical Environmental Litigation

▪ Clean Water Act

▪ Clean Air Act

▪ Endangered Species Act

▪ CERCLA

▪ RCRA

▪ NEPA

▪ Common Law Nuisance*

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

What Has U.S. Congress Done ?

▪ 1992: Senate approves U.N. Framework 

Convention on Climate Change.

▪ 1992: renewable energy production tax

credit.

▪ 1997: Senate pre-empts Kyoto Protocol.

▪ 2003-2007: Bipartisan bills in the Senate.

▪ 2007: Congress mandates GHG emissions

reporting.

▪ 2008-2010: Cap-and-trade legislation passes 

house, fails to pass Senate.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

▪ 2012: National Flood Insurance Program Extension  

Act.

▪ directed the Federal Emergency Management 

Agency to use “the best available science 

regarding future changes in sea levels, 

precipitation, and intensity of hurricanes”

▪ 2015: Extension/phasedown of renewable energy tax

credits.

▪ The production tax credit will phase out through 

2019. The  investment tax credit for solar will end 

in 2021.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 



113 
 

Climate Change Litigation 1990-2016

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Massachusetts v. EPA, 549 U.S. 497

▪ Decided April 2, 2007

▪ Issues:

▪ Whether carbon dioxide and other GHGs are "air 

pollutants" causing "air pollution" as defined by the CAA.

▪ Can EPA refuse to regulate air pollutants based on 

policy positions?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Early Private Litigation: Comer v. Murphy

Oil

▪ Decided August 30, 2007

▪ The plaintiffs, residents of Louisiana, alleged that the

emitting activities of the defendant energy companies

contributed to climate change and had intensified the

destructive capacity of Hurricane Katrina.

▪ Dismissed due to lack of standing and as a non-

justiciable political question.

▪ Cannot rely on the law – but important history.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Public Nuisance: Connecticut v. American Elec. Power 

Co., Inc., 582 F.3d 309

▪ Decided: September 21, 2009

▪ Group of cities and states sued 6 companies that owned 

and operated coal-fired power plants.

▪ Alleged a public nuisance of contributing to climate change.

▪ 2nd  Cir. held:

▪ Municipal and private plaintiffs were not precluded from  

bringing federal common law nuisance claims;

▪ Federal legislation did not displace the federal common law

nuisance claims.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Early Private Litigation: Native Village of Kivalina v

ExxonMobil Corp., 663 F.Supp.2d 863

▪ Decided September 30, 2009

▪ Plaintiffs (Inupiat Eskimo peoples from Alaska) alleged  

that the activities of a group of energy companies,  

including ExxonMobil, were responsible for the release  

of GHGs, which caused coastal erosion and the melting 

of Arctic sea ice and permafrost.

▪ District Court held they lacked standing due to failure to 

show causation, and it was a non-justiciable political  

question.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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EPA’s Endangerment

Finding

• Published 

December 15,  

2009 by Obama  

Administration.

• Finding upheld in 

Coalition for 

Responsible  

Regulation, Inc. v.

EPA,  684 F.3d 102 

(D.C. Cir.  2012).

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Public Nuisance: AEP v. Connecticut, 564 U.S. 410

▪ Decided: June 20, 2011

▪ Issues:

▪ Can a common law public nuisance claim be brought 

to limit GHG emissions?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

AEP v. Connecticut: Impact on State  

Nuisance Claims?

▪ AEP v. Connecticut: Legislative displacement 

of  federal common law does not require the 

“same sort of evidence of a clear and manifest 

[congressional]  purpose” demanded for 

preemption of state law. 564  U.S. 410, 423.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Kentucky Nuisance – Ky. Supreme Court

▪ The Act does not state that Congress intended to 

prevent injured property owners suffering particularized 

harm from recovering  monetary damages under state 

law. Absent such language or a vividly demonstrable 

obstacle to the Act’s operation, we cannot conclude it 

preempts state trial courts from awarding monetary  

damages in tort actions for negligence, private 

nuisance, or trespass. Brown-Forman Corp. v. Miller, 

528 S.W.3d 886, 894  (Ky. 2017)

▪ Consistent with findings of 6th Circuit.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Utility Air Regulatory Group v. EPA, 573 U.S. 302

▪ Decided June 23, 2014

▪ Fractured SCOTUS decision

▪ Holding: While the Massachusetts decision found that  

the Clean Air Act’s general definition of “air pollutant”  

included greenhouse gas emissions, EPA is not required

to include greenhouse gas emissions every time the Act 

uses the term “air pollutant.”

▪ Summary: EPA can regulate large sources of GHG  

emissions as long as they were already being  

regulated for conventional pollutants.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Natural Disasters and Utility Liability

▪ PG&E and the Cali. Wildfires

▪ State Investigators found power lines caused 16

wildfires during 2017.

▪ Estimated up to $30 billion in liabilities from 2017 and

2018 California Wildfires, including a proposed class

action from shareholders alleging fraud.

▪ Federal Judge has proposed requiring PG&E to de-

energize lines during periods of high winds –

regardless of cost or reliability concerns.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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EXXON

▪ Massachusetts and New York Attorneys General began 

investigations into Exxon in 2015-2016.

▪ October, 2018: New York AG files suit alleging fraud designed 

to deceive investors about the risks associated with additional 

regulation of GHGs.

▪ Exxon publicly states it applies a “proxy cost” to carbon, and 

uses that cost in evaluating its long-term asset values, risks, 

and pricing structure.

▪ NY AG asserts Exxon used an alternate proxy cost, or no  

proxy cost in various business decisions.

▪ Trail set for October 23, 2019.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Exxon - Massachusetts

▪ Exxon’s defense:

▪ Exxon argued it simply franchised service stations in

Massachusetts, but did not have a business operation

there.

▪ Because of this, Mass. AG does not have jurisdiction over 

the company under the 14th Amendment.

▪ Massachusetts Supreme Court:

▪ The investigation “is premised on the Attorney General's  

belief that Exxon may have misled Massachusetts 

residents about the impact of fossil fuels on both the 

Earth's climate and the value of the company."

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Exxon - Massachusetts

▪ Early in January 2019, the SCOTUS refused to take  

up Exxon’s appeal of the Mass. Supreme Court  

decision, finding that the Mass. AG has authority to

compel Exxon to produce decades of documents

related to its approach to climate change risks.

▪ Mass. AG seeking all documents from 1976 that  

address CO2 emissions.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Juliana v. United States

▪ Filed September 10, 2015

▪ Plaintiffs are youths aged 8-19 at the time of filing.

▪ Plaintiffs allege violations of the due process and equal 

protection clauses of the 5th Amendment,  enumerated 

rights of the 9th Amendment, and the Public Trust

Doctrine.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Juliana v. U.S. – Statement of “Facts”

▪ Defendants Have Allowed Excessive Fossil Fuel 

Production on Federal Public Lands

▪ Defendants Subsidize the Fossil Fuel Industry

▪ Defendants Recklessly Allow Interstate and  

International Transport of Fossil Fuels

▪ Defendants Recklessly Allow CO2 Pollution from

Combustion of Fossil Fuels.

▪ Restoring the Energy Balance and Protecting against a

Dangerous Destabilized Climate System is Possible based on

Best Available Science

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Juliana v. U.S. – Initial Pleadings

▪ Several industry groups moved to intervene in the matter, 

fearing the Obama administration would not defend their

interests:

▪ National Assoc. of Manufacturers (NAM), American Fuel 

& Petrochemical Manufacturers (AFPM), and American 

Petroleum Institute (API)

▪ Department of Justice and Industry groups moved to dismiss 

the claims, based on lack of standing, raise non-justiciable 

political questions, failure to state a constitutional claim, and 

the public trust doctrine does not provide a cognizable 

federal cause of action.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Juliana v. U.S. – Dist. Ct. Ruling, 217 F.Supp.3d 1224 

(D. Oregon 2016)

▪ April 2016: Magistrate Judge recommends 

denial of both Motions to Dismiss.

▪ November 10, 2016, U.S. District Judge Ann Aiken:

“I have no doubt that the right to a  

climate system capable of sustaining  

human life is fundamental to a free  

and ordered society.”

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

“I have no doubt that the right to a  

climate system capable of sustaining  

human life is fundamental to a free and  

ordered society.”

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Reliance on Obergefell v. Hodges, 135 S.Ct. 2584 (2015)

▪ Thus, “[t]he identification and protection of fundamental rights

is an enduring part of the judicial duty to interpret the

Constitution ... [that] has not been reduced to any formula.” 

Id. (citation and quotation marks omitted). In determining 

whether a right is fundamental, courts must exercise 

“reasoned judgment,”  keeping in mind that “[h]istory and 

tradition guide and discipline this inquiry but do not set its 

outer boundaries.” Id. The genius of the Constitution is that its 

text allows “future generations [to]  protect ... the right of all 

persons to enjoy liberty as we learn its meaning,” Id.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Aiken Decision – Why is this important?

1. Goes further than any U.S. federal court in saying  

government has the duty to regulate climate.

2. First time a federal judge has indicated the existence

of a constitutional right to a “sound” environment.

3. Telegraphs the Plaintiffs are likely to win.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Aiken Decision Fallout

▪ June 2017: Judge Aieken denied motions for  

interlocutory appeal.

▪ Industry groups withdrew from the case.

▪ Trial date set for February 2018.

▪ Govt. Files Writ of Mandamus with the 9th Cir.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Government’s Writ.

▪ In this case, the United States District Court for the District 

of Oregon has declared that the Due Process Clause 

guarantees American citizens an “unenumerated 

fundamental right” to “a climate system capable of 

sustaining human life.” The court has determined that this 

amorphous and sweeping right is judicially enforceable, 

permitting the court to dictate and manage – indefinitely --

all federal policy decisions related to fossil fuels, energy 

production, alternative energy sources, public lands, and air 

quality standards. To say the least, and by the district  

court’s own admission, this ruling is “unprecedented.”

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Procedural Events Since the Writ

▪ The case still has not been to trial.

▪ SCOTUS has reviewed two separate appeals of 9th Cir. 

decisions, denying both, but stated:

▪ The breadth of respondents’ claims is striking, however,

and the justiciability of those claims presents substantial

grounds for difference of opinion.

▪ Interlocutory Appeal granted to 9th Cir. on denial of  motions 

for JOP, SJ, and MTD based on violations of the APA.

▪ Briefing to occur in February and early March 2019.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Ongoing Litigation Based on State Claims

▪ Reynolds v. Florida

▪ Youths sue Florida based on public trust doctrine

and Florida constitution

▪ Various California municipality cases

▪ Federal District Court ruled the claim should remain

in state courts

▪ Currently on appeal with the 9th Cir.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 



122 
 

Ongoing Litigation Based on State Claims, part 2

▪ Baltimore v. BP, et al.

▪ Baltimore claims public nuisance, private nuisance, strict  

liability failure to warn, strict liability design defect, negligent  

design defect, negligent failure to warn, trespass, as well as a  

cause of action under Maryland’s CPA.

▪ Currently briefing issue of proper jurisdiction.

▪ New York City v. BP, et al.

▪ NYC alleges unlawful public and private nuisance and an  

illegal trespass.

▪ S.D.N.Y rules fed. common law governs, and CAA preempts

claims.

▪ Appeal currently in 2nd Cir.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Summary of Challenges to Climate Change Litigation

▪ Federal Preemption

▪ Court’s lack of authority to consider the matter (i.e.

justiciability)

▪ Difficulties in establishing a causal link between the  

GHG emissions of specific businesses and the harm  

suffered (i.e., causation)

▪ Demonstrating that the party seeking to bring the  

action has sufficient connection to the issue (i.e.

standing) to support that party’s participation in the  

case.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Questions?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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THE ATTORNEY DISCIPLINE PROCESS IN KENTUCKY 
Jane H. Herrick 

 
 
I.  BACKGROUND 
 

A.  Attorneys are a Self-Regulated Profession (Which is Rare) 
 
B.  Kentucky Constitution, Section 116, Gives the Kentucky Supreme Court 

Exclusive Authority to "govern admission to the bar and the discipline of 
members of the bar." 

 
C.  Kentucky Supreme Court Adopted Rules  

 
1.  Created the Kentucky Bar Association (SCR 3.025). 
  
2.  Kentucky Rules of Professional Conduct ("The Ethics Rules") (SCR 

3.130 to 3.130(8.5)). 
 
3. Attorney Advertising Rules are located within "The Ethics Rules" in 

SCR 3.130, Section 7. 
 

4.  Procedures and processes of enforcement, plus reinstatement 
and/or restoration to practice (SCR 3.140 to 3.530). 

 
5.  CLE, arbitration regarding negligence, fees, and attorney disputes, 

Client Security Fund claims, IOLTA, and KYLAP are all found in 
SCR 3.600 to 3.995. 

 
II.  NATURE OF THE PROCEEDINGS 
 

A.  "…[I]nquisitorial, but civil in nature, not criminal or even quasi-criminal." 
KBA v. Signer, 558 S.W.2d 582 (Ky. 1977)   

 
B.  The Office of Bar Counsel (OBC), Trial Commissioner, and the Board of 

Governors Prepare the Matter for Review by the Court 
 
C.  Overwhelmingly a "Complaint Driven" Process 
 
D.  Alternative Sources of Unethical Conduct could also be Media Coverage, 

Court Opinions, Informal Reports of Misconduct, etc. 
 
III.  INTAKE 
 

A.  Verified Complaint Received; Either… 
 

1.  Dismissed without investigation. 
 
2.  Alternative disposition → after a brief investigation, results may 

include: 
 

http://www.lrc.ky.gov/legresou/constitu/116.htm
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.025.pdf
https://www.kybar.org/page/SCR3
https://www.kybar.org/page/SCR3
https://www.kybar.org/page/SCR3
https://www.kybar.org/page/SCR3
https://www.kybar.org/page/SCR3
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a. Closing the file.  
 
b. OBC may issue a warning letter to the Respondent.  
 
c. Send file to Inquiry Commission for review. 
 
d. Opening the file for further investigation. 

 
3.   File opened for written response from Respondent. 

 
OR 
 

B.  Information may be Received from an Alternative Source. Inquiry 
Commission (IC) Can Decide to… 

 
1.  Decline to investigate. 
 
2.  Open Investigative File → after investigation, file may either be 

closed or an IC Complaint is authorized. 
 
3.  Issue IC Complaint for written response. 

 
IV.  COMPLAINTS:  VERIFIED BAR COMPLAINT OR IC COMPLAINT (SCR 3.160) 
 

A.  Complaint is Mailed to Respondent (Signed Certified Mail, Sheriff, or 
Executive Director (SCR 3.160)) 

 
B.  Written Response Required within 20 Days – No Mailbox Rule 
 
C.  Responses to Bar Complaints are Sent to Complainant for Supplemental 

Comments 
 
D.  Investigation by OBC may Include Requesting Court Records, Interviewing 

Witnesses, Any Additional Information from Respondent, etc. 
 
E.  The File may be Placed in Abeyance at Request of OBC or Respondent 

(SCR 3.180(2)) 
 
F.  After Investigation, the Matter is Submitted for Review to the Inquiry 

Commission  
 
V.  INQUIRY COMMISSION 
 

A.  Consists of Six KBA Members and Three Lay Members; All are Appointed 
by the Kentucky Supreme Court (SCR 3.140) 

 
B.  After Review of Complaint, Responses, Supplemental Comments, and Any 

Additional Information, the IC May: 
 

1.  Dismiss or dismiss with a warning letter (may either be with or 
without conditions) (SCR 3.185(2)). 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.160.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.180.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.140.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.185.pdf
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2.  Private admonition (with or without conditions) (SCR 3.185(1)).  
 

NOTE: This is the lowest level of discipline. 
 
3.  Charge with violation of Rules of Professional Conduct (SCR 

3.190). 
 

C.  IC Can Issue Subpoenas for Evidence (SCR 3.180(3)) 
 
VI.  CHARGES (SCR 3.200) 
  

A.  Charge is Mailed to Respondent (Signed Certified Mail, Sheriff, or 
Executive Director (SCR 3.035)) 

 
B.  Motion to Reconsider/Dismiss Charge to IC any Time before Case 

Submitted to Trial Commissioner (SCR 3.285) 
 
C.  Written Answer Required within 20 days – No Mailbox Rule 
 
D.  Optional: Negotiated Sanctions (SCR 3.480) 
 

1.  Respondent and OBC can submit proposed resolution to the court.  
 
2.  Need pre-approval of IC Chair (because the IC issued the Charge) 

and a Past President (skipping Board of Governors). 
 

E.  No Answer Filed = Default Case; Proceeds to Board of Governors (SCR 
3.210(1)) 

 
Board then makes recommendation to Supreme Court (SCR 3.370(5)(b)). 

 
F.  If the Answer Admits the Alleged Misconduct = Law Only; Proceeds to 

Board (SCR 3.210(2)) 
 

Board only considers sanction, then makes recommendation to Supreme 
Court (SCR 3.370(5)(b)). 

 
G.  A Trial Commissioner is Appointed if an Answer is Filed and the Case Is 

not Law-Only or Negotiated 
 
VII.  TRIAL COMMISSIONER/HEARINGS 
 

A.  The Chief Justice Appoints Trial Commissioners (TC) from the 15 Member 
Trial Commission (SCR 3.225) 

 
B.  Parties Notified of Appointment (SCR 3.240) 
 
C.  Challenges to TC Appointment must be within 20 Days (SCR 3.240) 
 
D.  Pretrial Conference Permitted 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.185.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.190.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.190.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.180.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.200.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.035.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.285.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.480.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.210.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.210.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.210.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.225.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.240.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.240.pdf
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E.  Pleadings are Filed with Disciplinary Clerk at the Kentucky Bar Center – 
No Mailbox Rule 

 
F.  Right to Counsel, Compel Witnesses, Introduce Evidence, Submit Briefs, 

etc. (SCR 3.300) 
 
G.  Subpoena Witnesses, Prehearing Discovery, Burden of Proof 

(Preponderance), Briefs (SCR 3.330) 
 
H.  Intro and Admissibility of Evidence/Evidence Taken in Other Proceedings 

(SCR 3.340) 
 
I.  Trial Commissioner has 30 Days to File Report with 60 Day Extension 

Available (SCR 3.360) 
 
J.  Report Includes Findings of Fact, Conclusions of Law, and any 

Recommended Sanction (SCR 3.360) 
 
K.  Motions to Amend to be Filed within 10 Days (SCR 3.360(3)) 
 
L.  Either Party May Appeal to the Board of Governors (SCR 3.360(4)) 
 
M.   If Neither Party Appeals the Trial Commissioner Report, the Matter is 

Submitted to the Supreme Court (SCR 3.360(4)) 
 
VIII.  BOARD OF GOVERNORS 
 

A.  Board Functions, Selection, Duties and Powers (SCR 3.070 to 3.100) 
 
B.  There are Four Non-Lawyer Appointments on the Board of Governors for 

Disciplinary Matters (SCR 3.375) 
 

C.  Notice of Appeal Shall Be Filed within 30 Days of Trial Commissioner Final 
Report (SCR 3.365) 

 
D.  Appellant’s Brief Due to Board 30 Days after Notice of Appeal Filed (SCR 

3.370(1)) 
 
E.  Appellee’s Brief Due to Board 15 Days after Appellant’s Brief Filed 
 
F.  Typically Have Oral Arguments before the Board (SCR 3.370(1)) 
 
G.  Board of Governors Can Review de novo or Adopt Trial Commissioner’s 

Report (SCR 3.370(5)(a)) 
 
H.  Board Can Also Remand to Inquiry Commission or to Trial Commissioner 

(SCR 3.370(5)(d)) 
 
J.  Board Deliberates, Votes, Issues Written Report within 45 Days (SCR 

3.370(3)) 
 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.300.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.300.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.340.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.360.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.360.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.360.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.360.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.360.pdf
https://www.kybar.org/page/SCR3
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.375.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.365.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
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K.  Board also Considers Default Files (Unanswered Charges) and Law-Only 
Cases (SCR 3.210 & 3.370(5)(b)) 

 
IX.  SUPREME COURT OF KENTUCKY 
 

A.  Regardless of Lower Recommendation, the Court Considers: 
 

1.  All negotiated sanction motions. (SCR 3.480) 
 
2.  All Trial Commissioner Reports that were not appealed to the 

Board. (SCR 3.360(4)) 
 
3.  All Board decisions on default files, law-only cases, and appeals 

from Trial Commissioner Report. (SCR 3.370) 
 
4.  A finding of no violation, and recommendation of no sanction, is still 

reviewed. 
 

NOTE: An attorney discipline matter is not over until there is a 
closed/dismissed/private admonition issued by the Inquiry 
Commission, or the Supreme Court renders a final opinion. 

 
B.  Either Party May Appeal a Board Decision to the Kentucky Supreme Court 

(SCR 3.370(7)) 
 
C.  Notice of Appeal with Brief Due 30 Days after Board Decision 
 
D.  Response Brief Due 30 Days after Appellant’s Brief is Filed 
 
E.  Court Can Request Briefs from the Parties in any Matter, even if not 

Contested or Appealed (SCR 3.370(8)) 
 
F.  Supreme Court Will Issue a Final Opinion in Every Matter 

 
X.  THE RENDITION 
 

A.  Supreme Court Opinions for Dismissal or Private Reprimands Are 
Confidential 

 
B.  Supreme Court Opinions for Public Reprimands or Greater Are Public 
 
C.  There Are Several Degrees of Discipline (SCR 3.380) 
 

1.  Private reprimand. 
 
2.  Public reprimand. 
 
3.  Suspension from practice for a definite time (typically 30 days to 

five years). 
 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.210.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.480.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.360.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.370.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.380.pdf
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a.  61 days or more: The Respondent must issue a Notice of 
Suspension to their clients and all courts.  

 
b.  181 days or more: The Respondent must apply for 

Reinstatement and then becomes known as the Applicant.  
The Applicant must also submit a required application 
through the Kentucky Office of Bar Admission’s Character 
and Fitness Committee (C&F). 

 
c.  Suspended five years or more: The Applicant must also 

submit an application through C&F and pass a limited bar 
exam to be considered for reinstatement. 

 
4.  Suspensions may be probated with some conditions. 
 
5.  Permanent disbarment. 
 
6.  Indefinite suspension (SCR 3.380(2)). 

 
D.  The Court May Impose Conditions upon a Reprimand or Suspension Case 

(SCR 3.380(1)) 
 

1.  The Respondent may be ordered to restitute client funds.  
 
2.  The Respondent may be ordered to submit to KYLAP evaluations. 
 
3.  The Respondent may be required to obtain extra CLE, or attend the 

Ethics and Professionalism Enhancement Program (EPEP).  
 
4.  No new Charges. 
 
5.  ? 

 
XI.  POST-OPINION… WHAT’S NEXT? 
 

A.  Reinstatement ("Automatic Reinstatement" Doesn’t Mean You Don’t Have 
to Do Anything) 

 
B.  Recovery of Costs Owed to the KBA (SCR 3.450) 
 
C.  Comply with Conditions and Probated Sanction Terms 

 
XII.  WHAT ELSE IS THERE? 
 

A.  Reciprocal Discipline (SCR 3.435) 
 
B.  Temporary Suspension by Motion of Inquiry Commission (SCR 3.165) 

 
1.  Stealing money. 
 
2.  Substantial threat of harm. 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.380.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.380.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.450.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.435.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.165.pdf
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3.  Commit a crime regarding moral fitness to practice. 
 
4.  Mentally disabled. 
 
5.  Addicted to intoxicants or drugs. 

 
C.  Automatic Suspension for Felonies (SCR 3.166) 
 
D.  Restoration to Practice (Non-Disciplinary) (SCR 3.500) 

 
  

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.166.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/SCR3/SCR_3.500.pdf
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facilities, geotechnical, and materials services.  We offer clients across the Commonwealth  

practical, cost-effective solutions from our Lexington, Louisville, and Cincinnati offices. By  
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Straight-forward, personalized environmental service - No hassles - No surprises 

Our professionals will meet you on-site, define a clear strategy and get you where you need 

to go. With LFI, you’ll never be left in the dark. 

By design, we are a smaller firm with highly trained and experienced professionals. LFI is 

geared for clients with high expectations. We offer a high level of technical sophistication, 

direct access to experienced and responsive professionals, and unambiguous accountability.  

Property Acquisition/Divestiture and Redevelopment 

Depend on LFI’s depth of experience to provide 

accurate results, meaningful recommendations 

and cost opinions to guide you as you make 

decisions on property being bought, sold or 

redeveloped. 

▪ Phase I/II Site Assessments 

▪ Property Management Plans 

▪ Brownfield Redevelopment 

▪ Asbestos Surveys and Abatement  

▪ Soil and Groundwater Remediation 

▪ Risk-Based Site Management Plans 

▪ Soil Vapor Intrusion/Mitigation 

▪ Facility Demo Bid Spec. Documents 

Plant Operation / Facility Compliance 

Choose LFI when your plant or facility needs to 

maintain environmental compliance at the local, 

state and federal levels. We can serve as your 

off-site consultant or provide a resident expert. 

You determine your needs and we’ll meet them. 

▪ Storage Tank Management 

▪ Air Permitting/Compliance 

▪ Compliance Audits 

▪ Stormwater Permitting/Sampling 

▪ SPCC Plans 

▪ SARA/EPCRA Reporting 

▪ Waste Characterization/Management 

▪ Energy Audits 

▪ GHG Reporting 

Environmental Consulting 

LFI provides a wide range of environmental 

services. No matter what environmental need you 

have, LFI has the team to address it. 

▪ UST/AST Removal and Closure 

▪ Remediation System Design/Install 

▪ Asbestos Abatement Oversight 

▪ State Fund Reimbursement Programs 

▪ RCRA Closure/Corrective Action 

▪ Litigation Support/Expert Testimony 
 

114 Fairfax Avenue, Louisville, Kentucky 40207 

502.895.5009 

www.linebachfunkhouser.com 

http://www.linebachfunkhouser.com/services/phase-i-site-assessments/
http://www.linebachfunkhouser.com/services/property-management-plans/
http://www.linebachfunkhouser.com/services/geographic-information-systems-for-brownfields-systems-for-brownfields-redevelopment-redevelopment/
http://www.linebachfunkhouser.com/services/asbestos-surveys-abatrement-oversight/
http://www.linebachfunkhouser.com/services/soil-and-groundwater-remediation/
http://www.linebachfunkhouser.com/services/risk-based-site-management-plans/
http://www.linebachfunkhouser.com/services/soil-vapor-intrusion-mitigation/
http://www.linebachfunkhouser.com/services/facility-demolition-bid-and-spec-documentsoversight/
http://www.linebachfunkhouser.com/services/storage-tank-management/
http://www.linebachfunkhouser.com/services/air-permitting-compliance/
http://www.linebachfunkhouser.com/services/compliance-audits/
http://www.linebachfunkhouser.com/services/stormwater-permitting-sampling/
http://www.linebachfunkhouser.com/services/spcc-plans/
http://www.linebachfunkhouser.com/services/sara-epcra-reporting/
http://www.linebachfunkhouser.com/services/waste-characterization-management/
http://www.linebachfunkhouser.com/services/energy-audits/
http://www.linebachfunkhouser.com/services/ghg-reporting/
http://www.linebachfunkhouser.com/services/ust-ast-removal-and-closure/
http://www.linebachfunkhouser.com/services/remediation-system-design-installation-om/
http://www.linebachfunkhouser.com/services/asbestos-abatement-oversight/
http://www.linebachfunkhouser.com/services/state-fund-reimbursement-programs/
http://www.linebachfunkhouser.com/services/rcra-closure-corrective-action/
http://www.linebachfunkhouser.com/services/litigation-support-expert-testimony/
http://www.linebachfunkhouser.com/
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Contact: 
Bryant Lewis
2724 River Green Circle
Louisville, Kentucky 40206
(502) 722-1401
bryant.lewis@atcgs.com

Expect Excellence
As trusted advisors, we work with our
clients to solve their toughest 
environmental challenges.

• Phase I & II Environmental Site Assessments
• Brownfields Redevelopment and Reuse
• Environmental Permitting, Compliance, and Auditing Services
• NPDES Permit Stormwater Management and Stormwater Pollution Prevention 
  Plans (SWPPPs)
• Underground and Aboveground Storage Tank Assessment, Management, and 
  Remediation
• Environmental Site Investigation, Characterization, and Remediation

Environmental Consulting

• Asbestos, Lead, PCBs, and Other Hazardous Materials Consulting and Management
• Indoor Air Quality Investigations and Engineering Solutions
• Mold and Microbial Investigations, Remediation Work Plans, and Oversight
• Noise and Occupational Exposure Assessments
• Property Condition Assessments

Industrial Hygiene and Building Sciences
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