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A Wildly Good Time

T

he books are closed on the 2014 Gridiron Dinner and
Show. I must agree with one reporter who was in attendance: the two evenings were “a wildly good time.”

That’s easy to understand when you have more than 40 LCBA
members volunteer at least 25 hours of their personal time to
develop an outrageously funny show. THANK YOU to the volunteers and to the 320 people who attended. Did you see the
show’s Playbook?—Hilarious!
As a recipient of The Docket, you have already taken one very
important step to be successful practicing law in Lake County:
you joined the Lake County Bar Association. On the cover of

To place an ad or for information on
advertising rates, call (847) 2443143. Submission deadline: first day
of month preceding the month of
publication. All submissions must
be made in electronic format (high
resolution PDF or JPG format at a
resolution of 300 pixels per inch or
more.) See www.lakebar.org/html/
docketRates.asp.

this issue, the LCBA staff has checked that off your to-do list

The Docket is the official publication of
the Lake County Bar Association, 300
Grand Avenue, Suite A, Waukegan,
Illinois 60085 (847) 244-3143, and
is published monthly. Subscriptions
for non-members are $45.00 per year.

unteer to be a speaker at the committee meeting, that’s three

Reproduction in whole or part without permission is prohibited. The
opinions and positions stated in signed
material are those of the authors and
not necessarily those of the Association or its members.

possibly be. Please contact me directly (847-244-3143 or

All submitted manuscripts are considered by the Editorial Board. All letters
to the editor and articles are subject
to editing. Publications of advertisements is not to be considered as an
endorsement of any product or service
advertised unless otherwise stated.

for 2014.
There are many other ways the LCBA can help you build your
legal knowledge, skills and network, and we have listed a few
on the cover for you to check-off as the year progresses. We
continue to offer free CLE at committee meetings, which would
allow you to check off two items at once. If you were to volcheckmarks at once. How about turning your presentation into
an article for The Docket—that’ll make you a real LCBA all-star!
The staff is here to make your LCBA experience the best it can
chris@lakebar.org) if I may ever be of assistance.

How to write for The Docket
The Editorial Board of The Docket is always looking for fresh and relevant articles to feature every month. Feature articles should
be a minimum of 1,500 words and a maximum of 3,500. The deadline for submissions is the first day of the month preceding
publication. Articles should be submitted electronically in Word or WordPerfect. The Editorial Board reserves the right to edit
articles as they see fit to meet the needs of the publication. Please send submissions to info@lakebar.org or call (847) 244-3143
with questions.

March 2014
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President’s Page
by

Steven McCollum

Much Ado About March
R
ecently, the Judges of the 19th
Judicial Circuit, led by Judge Victoria Rossetti and Judge Christen
Bishop, held a mock trial competition for
teams of students from various area high
schools in the Lake County Courthouse.
Volunteer lawyers from the private bar,
State’s Attorney’s office and Public Defender’s office acted as evaluators, while
our judges presided over a trial of a civil
case. Since I had previously participated
in mock trial competitions involving
some of the best college teams, I didn’t
know how much to expect from high
school participants.

The abilities and grasp of the facts of the
case shown by the high school students
truly amazed me. Some of them seemed
ready to step into a real courtroom and
all of them had clearly devoted the time,
energy, and thought to present their case
in an organized and convincing way. The
thing that impressed me most, though,
was the enthusiasm the students had for
being lawyers.
Those of us who practice in courtrooms
occasionally see and hear lawyers who
don’t have that kind of enthusiasm. Instead of loving what they do, they see
practicing law, and especially dealing
with clients, as a necessary task. Certainly it is easy to get tired when you are
carrying the problems and dealing with
the issues of large numbers of demanding
and sometimes unreasonable clients. But
the truth is that we all know it is a priv-

ilege to practice law. People entrust us
with many of the most important issues
in their lives and depend upon us to help
them the best that we can. It is very difficult to do a good job at that if we don’t
enjoy doing it.

served on the Board of Directors and has
otherwise been active in the Bar Association for several years. For the position
of Treasurer of the Board the committee
has nominated Richard Kessler. Rick has
been chairperson of the Civil Trials and
Appeals Committee for several years. The
committee has nominated Jennifer Howe
to continue in her position as Secretary
of the Board and Judge Daniel Shanes to
continue as a Board member. Both have
been an integral part of the current Board
and have agreed to continue. Finally,
Shyama Parikh has been nominated to fill
an empty Board member position. Shyama has been the Vice Chairperson of our
Diversity Committee while also being an

During the month of March we have several events of interest to our members.
First among these is our General Membership Meeting that will be held at Noon
at Waukegan City Hall on March 12th. It
is important for members to attend since
nominations for the Board of Directors
and officer positions will be voted upon.
The Nominating Committee, which solicited members who were interested in serving on the Board,
met under the leadership of immediate
past President Marjorie Sher. From
those meetings
the committee has
nominated a slate of
candidates for open
positions.
Joseph Moscov

Welcome

New LCBA Members

The first nominee
is Donald Morrison
for the position of
2nd Vice President
(who will then
move to 1st Vice
President and President in subsequent
years, under our
bylaws). Don has

Attorneys

Attorney At Law

Elizabeth Olszewski
Salvi, Schostok & Pritchard P.C.

Julie DeJong
Codilis & Associates, P.C.

Frederic Draiche
Codilis & Associates, P.C.

Bradley Block
Law Offices of Bradley Block

Paul Massey
Pierce and Associates

Associates
Pamela Campbell
Fidelity National Title
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active member of the Family Law Committee. I want to thank the Nominating
Committee for their work and hope that
each of you will come to the March 12th
meeting to support these volunteers.
Also in March will be the Annual Doctor
Lawyer Dinner. This dinner brings together members of our two professions in
a spirit of friendship while also presenting
an interesting speaker. This year’s dinner
will be held at the Bella Via Ristorante in
Highland Park. Speaking will be Dr. Robert Weinstein, who is the Chairman of
the Department of Medicine for the Cook
County Health and Hospital System. Our
Civil Trials and Appeals Committee traditionally hosts the lawyer side of this dinner and Rick Kessler will be on hand to
welcome us. Please contact the Bar office
for tickets to the dinner.
Finally, the Criminal Trials and Appeals
Committee will present an additional
seminar this year in Chicago. This seminar will provide three and a half CLE
hours including one and a half ethics

The Docket
hours at a discounted price. The seminar
is scheduled for March 13th at 3 First
National Plaza in Chicago. Chairperson
Stephen Simonian has arranged for a
luncheon to be followed by several interesting speakers. The speakers include
retired Judge Raymond McKoski, who
will speak concerning ethical issues, Melissa Smart of the Attorney Registration
and Disciplinary Commission, who will
also speak concerning ethical issues, Jody
Weis, who was formerly the Superintendent of the Chicago Police Department,
will speak concerning post 9/11 issues,
Patrick Cotter will speak concerning
sentencing issues, and Michael Masters,
who is the Director of the Cook County
Department of Homeland Security, will
speak concerning security issues. This is a
seminar that will be both educational and
interesting to criminal and non-criminal
practitioners alike and I would urge you
to contact the Bar office if you are able to
attend.
On the issue of court security, the Judges
and the Executive Justice Council under

March 2014
the leadership of Chief Judge John Phillips are considering options for lawyer
and employee access to the various court
buildings. To that end, the Bar Association and our Court Security Committee,
led by Don Morrison, have proposed a
program to allow attorneys easier access
through the use of verified identification
cards to be issued by the Bar in conjunction with the sheriff’s office. That proposal
is currently being considered and it is our
hope that it will help both Bar members
and other attorneys who frequent the
court buildings often, while also ensuring
that our courts are secure for everyone.
Finally, I want to commend and thank
our Circuit Clerk, Keith Brin, for continuing to fulfill his promise to modernize
the Lake County Court system. This past
month Keith has opened up the e-filing
system for use in civil cases. He promises to expand the system to criminal and
other cases soon. He is also offering enhanced access to records that will help us
all. Again, kudos to Keith! I hope you all
have a great month.

March 2014
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Chief Judge’s Page
by

Chief Judge
John T. Phillips

I

Legal Education

f you happened to be in the courthouse during the last week of January you perhaps noticed a curious
absence of judges and fewer than usual
courtrooms open. During that week half
of our judges were engaged in the education process that is called Education
Conference 2014. In addition to other
educational opportunities that are available for judges to attend voluntarily, once
every two-years members of the judiciary
are required as part of continuing education requirements to complete a set
number of hours at these well planned
education conferences. To insure that
educational requirements do not shut
down our courthouses and since every
judge is required to attend, there are two
separate sessions where half of the judges
in each circuit are present. As in years
past, a certain number of the required
hours that all judges must complete are
in the area of ethics. The rest of the curriculum is optional and the judges choose
what courses and topics they wish to
study. This year’s EDCON is co-chaired
by our own Judge Dan Shanes. It had to
be a logistical and planning nightmare in
setting up all aspects of this conference,
especially selecting and arranging for
the very large faculty that is necessary
to present the many courses and topics
that were available in civil, criminal, juvenile, and family law as well as the ever
challenging ethics related matters that
must be covered. The audience that the
faculty serves is never one that is easily
pleased or shy about rendering very honest written appraisals that are requested
at the end of each presentation. This year
Judge Shanes and his fellow co-Chair, 1st
Judicial Circuit Chief Judge Mark Clarke,

required every faculty member who was
asked to present to attend a two day Faculty Development Workshop, where facilitators from the National Judicial College
taught and engaged the faculty in the
various methods, techniques, and studies
of the educational process.

of the top, expert and published scholars
on legal ethics, whose opinion and advice
are sought whenever legal ethical dilemmas are being confronted in Illinois, as
well as throughout the country, by lawyers and judges.

Upon reflecting on the wonderful judiThe conference itself, the faculty selection cial education opportunities we have as
and performance, is at all times under the judges in Illinois, my immediate thought
constant watchful eye of our Supreme was that there really are so many conCourt Justices and the Judicial Education tinuing legal education opportunities for
Division of the Administrative Office of all of us in the Lake County Legal Comthe Illinois Courts. It was thus very grati- munity, whether we are judges, attorneys
fying to have so many of the judges of our in private practice, attorneys practicing
19th Circuit chosen as faculty members in the public sector as States Attorneys,
and to hear how well prepared and suc- Public Defenders, government agency
cessful they were at the first session of counsel, municipal attorneys, or attorthe Conference in January. Judges Dan neys who are retired from active practice.
Shanes, Margaret Mullen, Kip Starck, These opportunities exist because of those
Nancy Waites, Mark Levitt, Chris Stride, “teachers” among us who choose to share
and George Bridges deserve congratula- their talents and skills with their brothers
tions on their fine presentations. Attend- and sisters here in Lake County and voling the first session certainly made me unteer their time, energy, and knowledge
reflect on how fortunate we are to have so that we may learn. These same oppora Supreme Court that stresses the im- tunities are regularly provided for the
portance of continuing education for its children and young adults of our commujudges and then follows through by insur- nities in Lake County, for our citizens, and
ing that a qualified
and well prepared
faculty actually
provides that opportunity. Among
this year’s faculty
The following attorneys have accepted Pro Bono cases
through Prairie State Legal Services.
was our own Ray
McKoski, a retired
Burr Anderson
David Ganfield
Circuit and Past
Dustin Butch
Lillian Gonzalez
Chief Judge, who
is now an adjunct
Ann Conroy
Thad Gruchot
professor at The
John Marshall
To volunteer, please contact Susan Perlman
Law School. If not
at sperlman@pslegal.org or 847-662-6925.
the top, Ray is one

Thank You!
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certainly for just about anyone who is interested in learning about the law, its requirements, its pitfalls, its consequences,
or its necessity. Take, for example, the
opportunities that are provided each year
to the high school students who come to
our courthouse to practice for their mock
court competition. Judge Vicki Rossetti
and Judge Christy Bishop have for now
10 years been assembling judges and attorneys who selflessly volunteer a day of
their weekend to judge, grade and help
very talented high school teams prepare
for the ISBA Mock Trial competition.
Their Lake County High School Mock
Trial Invitational this year drew eight
competing schools, with the top three finishers being Evanston, Libertyville, and
Highland Park. Consider the marvelous
opportunity that is provided to the college teams who have been coming to our
courtrooms for the last 12 years. They
compete in the trial competition that has
been overseen by Assistant States Attorney Ari Fisz and Alicia Hawley together
with an incredible (and very, very large)
cadre of volunteer attorneys and judges
who preside during the mock trials and
grade the students’ performances. This
entails a Friday night session, two Saturday sessions, and a Sunday session.
Few are aware of the Eagle Scout legal
badge program that Judge Brian Hughes
and Judge George Bridges provide with
the assistance of attorneys and staff who
volunteer their time to teach, be part of
court scenarios, and provide assistance
to these young people. The many, many,
attorneys in our community who are
part of “Law Day” Programs that our Bar
Association makes available to schools
throughout the county get but half the
credit and praise they deserve for their
labors in spending time with students in
their classrooms, but each certainly must

The Docket
feel fulfilled with the knowledge that they
taught some very special future leaders
of our communities something about the
rule of law that may help them as they
grow up. The attorneys and judges that
each year participate in the programs
held at the courthouse on Law Day for
our area high school students positively
affect and influence these young adults
with the lessons that are imparted. As
Lake County States Attorney, Mike Nerheim has implemented training programs
to insure that his Assistants are always
being updated and prepared to better perform their duties. His training requirements are supervised by Assistant States
Attorney Dan Kleinhubert. Our Public
Defender Joy Gossman likewise has a very
ambitious continuing education program
that includes a requirement that each
principal public defender present at a
monthly “brown bag” education session
for the office. Both Joy and Public Defender supervisor Greg Ticsay are themselves very frequent presenters in schools
and at community gatherings. Our LCBA
First Vice-President Keith Grant is the
Training Officer for the PD’s office and a
frequent presenter who knocks it out of
the park in every presentation he makes,
regardless of whether it is in his office, at
LCBA Seminars, at Courthouse “Brown
Bags,” or at the Cook County Public Defender’s week long seminar each year
where he is a guest instructor. Our Lake
County Bar Association itself and its committees under the leadership of President
Steve McCollum and Executive Director
Chris Boadt provide more continuing education than I could ever list in this short
column. Whether it is the energetic and
well-planned seminar at a fun venue that
is selected each year by the LCBA Family
Law committee, the yearly seminar at
perhaps a closer venue sponsored by the

March 2014
LCBA Criminal Law Committee, the annual seminar in Civil Trial and Appeals,
in Real Estate, in Trusts and Estates, our
Lake County attorneys go out of their
way to educate their brothers and sisters
and share information that makes us all
better lawyers, better judges, and better
people. We have among us many teachers. Some do it as volunteers; some also
instruct as professors at local colleges
or universities in addition to their full
time legal positions; however, all teach,
I would submit, because of their unique
talent and a desire to impart knowledge
that will in some way improve our system of justice, improve the skill of their
students, or make a difference in the lives
of those who are open to receiving what
is being imparted. Among our college and
university instructors and professors are
Mike Nerheim, Reggie Matthews, Ari Fisz,
Steve Scheller, Judge Mike Fusz, Judge
Margaret Mullen, Judge Ray McKoski,
Judge Tom Schippers, Judge Kip Starck,
Judge George Bridges, Torrie Newsome,
Steve Rice, Mark Peavy, and Phil Baron.
There is an “American Education Week”
that you will see listed on your calendar
during November of each year. I believe
there ought to be a Lake County Legal
Education week to recognize the dedication of those “teachers” in our legal community who give and impart so much to
us and to our Lake County Community.
Since there is not such a week, I suspect
that a simple “Thanks for what you do”
will have to suffice. Please keep up the
good work. You are making a difference
in more ways than you will probably ever
know.

March 2014
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Calendar of Events
March 11
Coffee with Col. Joseph Buche
LCBA Office
March 13
Criminal Law Mid-Year Seminar
Three First National Plaza
Chicago

Coffee in the Courthouse
April 26
Ask A Lawyer, Call In
LCBA

March 18
Doctor Lawyer Dinner
Bella Via, Highland Park

May 7
Ask A Lawyer Drop In Clinic
LCBA

April 4
Real Estate Annual Seminar
Illinois State Beach Resort
& Conference Center, Zion

May 10
Adopt A Highway
LCBA

April 8, 15 & 22
Peoples Law School
College of Lake County
Grayslake
April 24
Local Government Committe Seminar
Greenbelt Cultural Center
North Chicago
April 25

May 22
Civil Trial and Appeals Seminar
Biltmore Country Club
Barrington
May 30
Coffee in the Courthouse

For more information or to register, go to the calendar at: www.lakebar.org
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Secretary of State Hearings
for Illinois Residents
with an Out-of-State DUI

he effect on the driving privileges
of an Illinois resident arrested for
Driving Under the Influence (DUI)
in Wisconsin, or any other state, is vastly
different than when the driver is arrested
in Illinois. Although this article will primarily deal
with the effect of a Wisconsin DUI
conviction
on an Illinois
driver, much
of the information applies to any
state.

By

In Illinois,
the
great
majority of
first-time offenders are sentenced to Court Supervision, which is defined as a “disposition of
conditional and revocable release without
probationary supervision, but under such
conditions and reporting requirements as
are imposed by the court.”1 For first-time
offenders who receive Court Supervision, a six month Summary Suspension
is imposed on drivers with a BAC of .08
or higher, and a twelve month suspension for refusing to be tested. During the
suspension, a permit is available through
the mail pursuant to the Monitoring Device Driving Permit (MDDP) program.
Following the payment of the required
fee and installation of a BAIID device
(which checks for blood alcohol content),
with the exception of the first 30 days of
the suspension, the driver is permitted to
drive at any time during the suspension
period. If the driver’s privileges are otherwise valid, once that suspension lapses,
the driver will automatically get his driving privileges reinstated after paying a
$250.00 reinstatement fee. At the “suc-

David J.
Winer

1
2

9

The Docket

730 ILCS 5/5-1-21.
730 ILCS 5/5-1-21.

cessful conclusion” of court supervision,
the defendant is “discharged and a judgment dismissing the charges is entered.”2
When an Illinois licensed driver pleads,
or is found guilty of an out-of-state DUI
(or OWI), that state will send the disposition directly to the Illinois Secretary
of State, or to the National Driver Register, also known as the Problem Driver
Pointer System (PDPS). This massive federal database is accessible to all the other
states’ DMVs to check whether a driver
has had a DUI or other serious traffic violation anywhere in the country. Once
the Illinois Secretary of State receives the
out-of-state DUI disposition, a Notice of
Revocation of driving privileges is mailed
to the driver. Unlike a suspension, which
has a beginning and termination date, a
revocation is a permanent withdrawal
of driving privileges, and the license will
remain revoked indefinitely unless the
driver attends a hearing through the Secretary of State to obtain a Restricted Driving Permit or full reinstatement.
In some states, there are other types of
DUI dispositions available. In Wisconsin, one type is a plea to the DUI charge,
and the other is a plea to the “Refusal”
charge. Some states, like Michigan, have
two separate types of DUI charges: one for
an “intoxicated” driver and another for
an “impaired” driver. In the latter states,
when either type of DUI is sent to Illinois,
it is considered a DUI conviction and a revocation will follow. In contrast, when an
Illinois driver pleads guilty to a “Refusal”
in Wisconsin, the consequences are very
different consequences, as discussed
below.
A Plea or Guilty Finding on the
“DUI” Charge
If an Illinois driver is convicted of a DUI
in any other state, that state is mandated

to report the disposition directly to Illinois under the Interstate Driver’s License
Compact, as well as to the National Register/PDPS. Once it receives notice of the
out-of-state DUI conviction, the Illinois
Secretary of State will send the driver a
letter revoking his driving privileges. This
process can take several weeks, or even
months, to be recorded in Illinois.
On a first conviction, apart from any credits which may apply, the revocation will
be for one year. The driver, however, may
request driving privileges immediately,
and apply for a Restricted Driving Permit
(RDP) through an informal hearing. A
BAIID device is ordinarily not required as
a condition of the Restricted Driving Permit.
Illinois drivers convicted of a second DUI
within 20 years of a first DUI conviction
will receive a five-year revocation. These
drivers are not eligible to apply for Restricted Driving Permits during the first
year of the revocation, known as “hard
time.” After one year, they can apply for
a Restricted Driving Permit but must wait
five years to request full reinstatement. A
Formal Hearing is needed for this, and a
BAIID device will be required.
A third conviction on an Illinois driving
record leads to a 10-year revocation. Similar to a revocation instated after a second
conviction, the first year of the revocation is “hard time” with no eligibility for
a Restricted Driving Permit. Thereafter, a
Formal Hearing is needed and the BAIID
device will be required.
A fourth conviction from any state results
in a lifetime revocation with no driving
relief eligibility if one of those convictions
took place after January 1, 1999. Convictions from any state, even if not reported
to Illinois, are counted in determining
whether a lifetime ban is imposed. This

10
usually arises when an out-of-state DUI
is located through the National Register,
although it did not appear on the Illinois
driving record.
Drivers under the age of 21, when convicted of a first DUI offense, suffer more
severe consequences. The revocation
period is two years and the first year is
“hard time.” A driver who is eligible for
a Restricted Driving Permit (RDP) can
request the permit in order to drive to
and from employment, school, support
group meetings, medical appointments
for themselves or an immediate family
member, court ordered public service,
family education, and a child’s day care.
If the RDP hearing is conducted prior to
the revocation eligibility date, however,
an “Undue Hardship” must be shown. To
prove an undue hardship, the petitioner
must present evidence of a lack of alternative transportation. This includes public transportation, rides from others, and
walking. In addition, the lack of transportation must pose a serious threat to
his employment, threaten employment
advancement, income, or the ability to
fulfill the other above-referenced needs.

The Docket
A Plea to the “Refusal” Charge
In Wisconsin, an Illinois driver who refuses to submit to a blood alcohol content
(BAC) test may sometimes plead guilty to
the “Refusal” charge. This type of disposition does not exist in Illinois. While a
plea or finding of guilty to a Wisconsin
DUI charge (called OWI in Wisconsin)
will result in a revocation in Illinois, a
plea to the “Refusal” charge will result in
a one-year suspension. Unlike a revocation, the suspension for the Refusal will
end after the one-year period. In addition,
the driver is permitted petition the Illinois
Secretary of State for an RDP during the
suspension. Sometimes a Refusal suspension will be sent to Illinois prior to the case
being disposed of in Wisconsin. It will appear on the Illinois abstract as an “03Out of State Refusal Suspension.”
Ordinarily in Wisconsin, the Refusal
charge is dismissed in exchange for a
guilty plea to the DUI charge. If the prosecutor is made aware of the severe consequences of a DUI conviction on an Illinois
first offender, however, it may be possible
to negotiate a plea to the “Refusal” in exchange for a dismissal of the DUI charge.

March 2014
In Wisconsin courts, a driver charged
with a Refusal can contest the suspension at a pre-trial hearing similar to an
Illinois Petition to Rescind. The hearing
determines whether the officer was legally entitled to request a BAC test of the
Defendant. Like Illinois, the issues at a Refusal hearing include whether the officer
was entitled to stop the driver, there was
probable cause for an arrest, the driver
was properly informed under the Implied
Consent Law, and whether the driver actually refused to submit to a BAC test.
An Illinois driver, therefore, benefits from
accepting a plea to a Wisconsin Refusal
rather than the DUI (or OWI). If the driver
is subsequently convicted of the DUI, then
the length of the implied consent suspension already served may be credited
against the period of revocation imposed
once the notice of revocation is issued by
the Illinois Secretary of State.
Whether or not the driver obtains an RDP
in Illinois, once the suspension period is
over a reinstatement fee must be paid
in order for the license to again become
valid. Importantly, a Refusal charge on
an Illinois driving abstract will not pre-
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clude the driver from obtaining Court Supervision on a future DUI in Illinois.
Consequences in Wisconsin
Following an arrest for DUI (called an
OWI in Wisconsin) an Illinois driver is
assigned a Wisconsin driver’s license
number. If the driver had a BAC at .08
or higher at the time of the offense, an
“administrative suspension” will go
into effect in Wisconsin for a term of six
months. This suspension begins 30 days
after the breath or blood test results are
received and will only apply to driving
in Wisconsin. If the driver is ultimately
convicted in court of a first offense DUI,
the court will impose a “revocation” for a
period between six to nine months. The
length of the revocation period will depend on how high the BAC reading was
and will be part of the negotiated plea
between the prosecutor and the defense
counsel. The driver will be credited any
time he was administratively suspended
against the final revocation ordered by
the court. If the driver is convicted of having a BAC at .15 or higher, the court will
order that an ignition interlock device be
installed on the driver’s vehicle for a period of one year. If a driver is convicted
of a Refusal to take a chemical test, there
will be a mandatory one-year revocation
imposed, and the driver will be ordered to
install an ignition interlock device for one
year.
To lift the revocation and clear the driver’s status after the revocation period, an
Illinois driver must pay a $200.00 reinstatement fee to the Wisconsin DMV. The
driver must also submit documentation of
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an alcohol assessment/evaluation, which
can be done in the State of Illinois. Within
one year, the driver must provide proof
that he completed the recommended
hours of treatment. If proof of completion
is not timely filed, another revocation for
non-compliance will go into effect.
An Illinois driver who travels to Wisconsin must be aware of these consequences, as there is no RDP available
for a non-Wisconsin resident during the
suspension. It is advisable that an Illinois
driver retain an experienced Wisconsin
DUI attorney, and be aware of these and
other ramifications and requirements.
Although the Illinois driver may obtain
an RDP or reinstatement in Illinois, if
the above requirements are not met, his
license will be suspended in Wisconsin,
even though it is valid to drive in Illinois
and every other state.
The Hearing Process
To obtain an RDP or reinstatement the
driver must attend either an Informal or
Formal Secretary of State hearing. After
a first conviction in Illinois for an out-ofstate DUI with no prior Illinois Summary
Suspensions, the driver is eligible for an
Informal hearing at a local Secretary
of State facility. If the driver has a prior
DUI supervision, conviction, or Summary Suspension, a Formal hearing in
required. Both types of hearings require
compliance in obtaining an alcohol evaluation, treatment completion, and several other requirements.
It is advisable that an Illinois attorney
also be involved in the early stages while

the out-of-state case is pending. The outof-state attorney must understand the
ramifications in Illinois, and consider
them when negotiating a disposition to
the client’s benefit. In addition, while
the case is pending, the attorney should
immediately request permission to obtain an alcohol evaluation, and to complete treatment in Illinois. The resulting
Illinois documents can be used to satisfy
the court’s requirements, and then later
for the Illinois Secretary of State hearing.
The out-of-state lawyer should also consult with an Illinois lawyer to coordinate
the court and subsequent Secretary of
State proceedings. The ideal scenario is
one where, prior to the disposition of the
out-of-state case, the driver completes an
Illinois evaluation and treatment program. Once the suspension or revocation
appears in Illinois, he can immediately
request a hearing.
The only way for an Illinois driver to
avoid a revocation for an out-of-state DUI
conviction is by an acquittal, dismissal,
reduction to a lesser charge, or a plea to
the Refusal charge. In the case of a Refusal, the only way to avoid an out-ofstate Refusal suspension is to prevail on
both the Refusal hearing and accompanying DUI charge.
David J. Winer is a partner at the Law Offices
of Winer & Winer, with offices in Waukegan and Skokie. He concentrates in Secretary of State hearings, DUI/Traffic law and
Criminal Defense. For more information on
Formal and Informal Hearings visit www.
Driverslicenseback.com.
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Social Minefield

How Can I Avoid Getting Hit?

M

any attorneys—especially
younger lawyers—use social
media not just to connect with
old friends, but also to generate new
business. And the opportunities are out
there: there are over 1.9 billion Facebook
users, 1 225
million LinkedIn users, 2
and numerous lawyer
rating sites
on the internet. While
these sites
provide many
new
and
By
potentially
enriching
marketing
prospects for
attorneys, they also pose numerous ethical land mines. We must continuously
consider how the rules of professional
conduct apply to the rapidly evolving
technology of social networking. While it
would be impossible to list every instance
of potential danger here, there are a few
important points that apply to every attorney who wants to take advantage of
this growing market.

Daniel Sean
Patrick Lacy

Point 1: Once It’s Out There, It’s Out
There Forever!
Never put anything online that you don’t
want to follow you around for life. One
of the biggest problems with the internet
is that there really is no way of deleting

something once it is out there. Google
caches almost every website on the internet on a daily basis.3 If what you think
about posting would make you uncomfortable if it were presented in court, or
put on a billboard, then simply don’t put
it out there.
However, this doesn’t mean that you
should fear social network sites. Facebook
and LinkedIn both have privacy settings
which are supposed to limit what someone can view relative to your persona.
But these settings may not make you as
invisible as you think you would be. The
best advice is to always use professional
pictures, statements that are true and factual, and: sometimes less is more.
Point 2: Are You Advertising?
Rule 7.2, Advertising, applies to websites
and likely also the social networking page
for your firm.4 Several states have already
stated that online networking clearly falls
within the rules governing advertising.5
While Illinois authorities haven’t spoken
directly on the issue of whether LinkedIn
or Facebook pages explicitly fall within
Rule 7.2, the ABA Model Rule, upon
which the Illinois rule is based, states that
“electronic communication” is allowed
for advertising, and therefore it is governed by the same rules. A LinkedIn or
Facebook page or even a Twitter account
will likely be considered a webpage
as far as the rules
are concerned. So

www.facebook.com (last visited December 13, 2013).
www.linkedin.com (last visited December 13, 2013).
3 Chelise Fox, Why Google Cache is Important to Your SEO, Boostability (November 6, 2012) http://blog.boostability.com/why-google-cache-is-importantto-your-seo/ (last visited December 13, 2013).
4 Illinois Rules of Professional Conduct 7.2.
5 See C.C. Holland, Mind the Ethics of Online Networking, Law.com Legal Technology (November 6, 2007)
www.law.com/jsp.legaltechnology/pubArticleLT.jsp?id+1194257030032
(last visited November 18, 2013).
6 Illinois Rules of Professional Conduct 7.2.
7 Illinois Rules of Professional Conduct 7.4.
1
2

anything you put on social networking
sites should comply with Rule 7.1, which
prohibits making any false or misleading
communications about your services or
ability.6
Point 3: You’re No Expert!
One of the features that causes the most
confusion about LinkedIn and the Rules
of Professional Conduct is listing skills
and expertise. Rule 7.4 states that the
“Supreme Court of Illinois does not recognize certifications of specialties in the
practice of law.”7 So does having “military justice” on the skills section of my
LinkedIn page violate this? The answer
is maybe. However, it also can be viewed
the same as simply stating what kind
of law you practice; for example, stating “criminal defense attorney” on your
webpage is allowed. It is also important
to note that while you put down the skill
that you possess, it will be others who
“vouch” for your skill in that area. While
this may create an issue as discussed in
the next point, you are not calling yourself an “expert” or “specialist,” which is
prohibited by the rules.
However, this does not mean LinkedIn
is without potential issues that can run
afoul of Rule 7.4. LinkedIn will label
you an “expert” if you answer questions
posted in the “Law and Legal” discussion
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area. Each time you answer a question,
you gain “expertise points” when your
answer is picked by the questioner as the
“best” answer. After being selected just
once as the “best” answer, you may be labeled an “expert” and be put on the list of
“experts,” possibly violating Rule 7.4. So
the safest advice is to avoid this LinkedIn
feature.
Point 4: Easy with the Testimonials!
While Illinois does allow the use of testimonials in attorney advertising, you must
still comply with Rules 7.1 and 7.2. As
already stated, any statement you put on
your social network page will be judged
against these rules. Therefore, make sure
that the testimonials do not contain unverifiable or false claims about your skills
or the expected outcome of cases.
Point 5: Don’t Forget About the Client!
This should be obvious, but it needs to be
stressed: do not disclose any client-specific information on the web! Many attorneys unintentionally or carelessly do this
when they use social networking sites.
What may seem like an innocent Facebook post about what you’re working on
may actually reveal trial strategy. Talking
about how horrible a client is (even without naming the client) when you just left
a meeting with the client may reveal the
identity of that client.8 Rule 1.6 states:
“[A] lawyer shall not, during or after termination of the professional relationship
with the client, use or reveal a confidence
or secret of the client known to the lawyer unless the client consents after disclosure.”9 We all like to share “war stories,”
but just as you wouldn’t name a client at
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the pub, you need to be even more careful online (remember point 1). Attorneys
should suspect that everyone—their
co-workers, staff, clients, and opposing
parties—are all looking at their online
postings.
Point 6: Don’t Create a Relationship!
As stated in Point 3, LinkedIn allows attorneys to answer other user’s legal questions in the “Law and Legal” discussion
area. Attorneys should be wary about
using this feature, not only because of
the “expert” issue discussed above, but
because a lawyer may inadvertently create an attorney-client relationship by answering questions.10 Depending on what
details are discussed and how the attorney frames his or her answer, an attorney-client relationship may be created.
Also, because it is sometimes impossible
to know where an individual user is residing, by answering the question you
may be “practicing” law in another jurisdiction without a license. The best advice
is to steer clear of this feature altogether.
Point 7: Monitor, but Maybe Avoid
Claiming…
There are multiple websites, such as
www.avvo.com, which collect information and testimonials about attorneys
and then gives them a “rating.” Anyone
can enter information about you on these
sites without your knowledge. Individual
attorneys can also “claim” the page about
them and expand what information
is available about them. While Illinois
hasn’t yet required attorneys to police
these pages, some states have. South
Carolina, in its Ethics Advisory Committee Opinion 09-10,
stated that an attorney can “claim”
a ratings page
without issue, but
once they do, they
are responsible for
everything that ap-
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pears on that page and for it abiding by
the Rules of Professional Conduct.11 The
justification is that although statements
made on these websites are typically not
governed by the Rules unless put there
by attorneys or someone on their behalf,
once attorneys claim the site, they have
editorial power and are responsible for everything on the page.
All attorneys should be aware of what
others are saying about them online, so
periodically searching for yourself online
is a prudent action to take. What should
attorneys do if they see something erroneous on one of these sites, but don’t want
the responsibility of “claiming” the page?
The best practice is to contact the site’s
administrator and politely ask for the material to be removed.
While the Rules of Professional Conduct
may never completely catch up with
technology, attorneys cannot play ignorant about interpreting how the rules
might apply online. Attorneys must take
the initiative and be proactive about not
only using these new avenues to create
business, but also thinking about how
the rules will dictate their actions online.
Don’t let the rules or the possible confusion that technology brings scare you
away from using these sites for business.
There is always someone to ask for help.
Daniel Sean Patrick Lacy completed his JD in
2010 and his LLM in Information Technology & Privacy Law in 2011 from The John
Marshall Law School. He is the Assistant
Director of Academic Achievement at The
John Marshall Law School, as well as a First
Lieutenant in the United States Army Reserve, Judge Advocate General’s Corps. The
opinions expressed in this article are those
solely of its author.

8 See Stephenson, Correy, the Dangers of Online Networking, www.allbusiness.
com/legal/legal-services-lawyers/123016681.html (last visited November 19,
2013).
9 Illinois Rules of Professional Conduct 1.6.
10 See Stephenson, Correy, the Dangers of Online Networking, www.allbusiness.
com/legal/legal-services-lawyers/123016681.html (last visited November 19,
2013).
11 South Carolina Ethics Advisory Committee Opinion 09-10 (2009).
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Marriage Rights after DOMA

E

xecutive Summary: Acceptance
and legislative recognition of samesex marriage is gaining momentum in states across the country. With the
Supreme Court’s recent ruling in United
States v. Windsor,1 plus Illinois’ new
same-sex marriage legislation, attorneys
and other advisors would be well-served
to become familiar with the issues, benefits, responsibilities and planning opportunities new
to the Lesbian
Gay Bisexual
Transgender
(LGBT) community.
Public attitudes and
p e r c e p tions have
changed
By
more quickly
in the area
of same-sex
marriage
than possibly
any other social and legal issue in the
country. A 2013 Quinnipiac University
poll found that 56% of households supported same-sex marriage. In 2003, the
same poll found that 60% were opposed.
In other words, within a decade, there
has been an almost complete reversal in
public opinion – from 60% opposed, to
nearly 60% in favor.

David J.
Gordon

As of year-end, 17 states and the District
of Columbia recognize same-sex marriages. By comparison, only 10 years ago
the number was zero. In terms of the U.S.
population, this is an even bigger jump.
One year ago, only 20% of citizens lived
in a marriage equality state; now nearly
38% of the U.S. population lives in a state
that permits same-sex marriage.
On the 150th anniversary of Lincoln’s
Gettysburg Address, which highlighted

the struggle of “…a nation, conceived in
liberty and dedicated to the proposition
that all Men are created equal,” the pace
of change is astounding. It is probably no
coincidence that Governor Quinn made
Illinois the 16th state to allow same-sex
marriages by signing the Illinois Religious
Freedom and Marriage Fairness Act2 into
law on the very same desk that Lincoln
used to draft his inauguration speech.
Equal Protection decisions, along with
other seminal cases in the Baby Boomer
generation, have redefined and advanced
our understanding of liberty under the
constitution. In 1954, in Brown v. Board
of Education3 the Court ruled that de jure
racial segregation violated the Equal Protection clause of the 14th Amendment. In
1965, the Supreme Court extended the
right to privacy to the use of contraceptives in Griswold v. Connecticut.4 In Loving
v. Virginia,5 all race-based restrictions
on marriage were eliminated, and in the
Lawrence v. Texas6 decision, the Supreme
Court found that the due process clause
of the 14th Amendment invalidated laws
criminalizing same-sex conduct between
consenting adults.
Families of same sex couples, however,
were essentially ignored under the law
until Romer v. Evans.7 The U.S. Supreme
Court ruled that a government could not
completely ignore or exclude an individual or a set of families from the protection
of law under the Equal Protection Clause
of the Federal Constitution. Immediately,
a controversy arose as to whether a state
might be required to recognize same sex
marriages, if one state allowed it. When
the Federal Defense of Marriage Act8
(DOMA) was enacted a few months later,
it was partly in response to this backlash
and it included a clear provision stating
that same-sex marriages would not be
recognized under federal law.
The Supreme Court’s June 2013 ruling

570 U.S. —-, 133 S.Ct. 2675 (Docket No. 12-307, June 26, 2013)
750 ILCS 80/1 et seq.; Effective June 1, 2014
3 347 U.S. 483, 74 S.Ct. 686 (1954)
4 381 U.S. 479, 85 S.Ct. 1678 (1965)
5 388 U.S. 187 S.Ct. 1817 (1967)
6 539 U.S. 558, 123 S.Ct. 2472 (2003)
7 517 U.S. 620, 116 S.Ct. 1620 (1996)
8 Defense of Marriage Act (DOMA), 110 Stat. 2419, 1 U.S.C.A. § 7
1
2

regarding (DOMA, in United States v.
Windsor has important social, economic
and legal consequences. By legalizing
same-sex marriages under federal law,
this far-reaching ruling immediately impacted the nation’s roughly 114,000
legally married LGBT couples who were
previously denied federal benefits. It applies to over 1,000 federal statutes, including hundreds governing veterans’
benefits, tax laws and family medical
leave provisions. In addition, the U.S.
Treasury Department and the IRS have
affirmed that same-sex couples who
marry or are already legally married, will
retain eligibility for many benefits, even
if they live in or move to states that don’t
recognize their unions.
The Windsor Case
Edith Windsor and Thea Spyer were residents of New York State. The two women,
unable to legally marry in New York, had
nonetheless been together for some 40
years. During that time, they effectively
hid their relationship from the public
and their employers. However, in 2007,
Thea was in declining health with multiple sclerosis and the couple travelled to
Ontario, Canada where they were legally
married. While the United States government did not recognize their marriage,
the State of New York did recognize valid
marriages from other jurisdictions.
In 2009, Thea died and the federal government imposed an estate tax of some
$363,000 on the inheritance received by
Edith. Had Edith been a man, she would
not have had to pay this tax. because the
federal estate tax provision that exempts
transfers between spouses from taxation
would have applied. DOMA, however,
required that for purposes of any federal
statute, any reference to spouse or marriage referred only to a heterosexual marriage. As a result, Edith filed suit and after
exhaustive appeals, she succeeded in last
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summer’s Supreme Court decision that
invalidated parts of DOMA.

marriages are viewed at the federal level.
For example:

The Court’s decision in Windsor warrants
careful consideration because it found
that DOMA was “discrimination of an
unusual character,” as prohibited by the
14th Amendment. Prior to DOMA, for
nearly 200 years the court had deferred
to state definitions of marriage, unless
there was a legitimate federal interest. In
Windsor, the Court decided that the statute’s purpose and effect was to treat same
sex couples unequally, and that it did not
serve a legitimate government purpose.
The Court went on to describe the negative impacts to same-sex families and
their children, including deprivation of
numerous benefits and privileges.

• The IRS has issued guidance that
same-sex couples should file as “Married.” Additionally, same-sex couples
currently married may, at their option,
amend their past tax returns (within
the 3-year statute of limitations) and
re-file as married, even if the couples
lived in states that did not recognize
same-sex marriages.

Equal Protection and Due Process
Chief Justice Roberts’ dissent in Windsor
rested on federalism grounds and advocated independence for the states in these
matters as with other domestic relations
matters. The Supreme Court majority
opinion, written by Justice Kennedy,
instead found that state decisions were
nonetheless subject to constitutional
restrictions and limitations. Citing the
1967 case of Loving v. Virginia, Justice
Kennedy pointed out that, while states
could decide who could marry, states
prohibiting interracial marriage violated
the U.S. Constitution. By extension, the
same lack of constitutionality extended
to same-sex marriages.
While the Windsor opinion specifically
does not say whether same-sex couples
must be permitted to marry, it did decide
that the Section III of the Federal Defense
of Marriage Act unconstitutionally discriminated against same-sex couples.
What remains to be decided is whether
the states may discriminate against
same-sex couples in their marriage laws.
Following the Windsor decision, the Department of Justice announced that the
Obama administration had instructed all
Federal agencies to examine whether the
ruling applied to any (of over 1,000) statutes and regulations referring to married
couples, spouses, etc. Their instructions
are, as soon as possible, to issue guidance
as to the impact of the invalidation of
DOMA.
While review of the impact is ongoing,
there have already been significant findings that will change the way same-sex

• The Social Security Administration
now allows spousal benefit claims for
same-sex couples living in states that
recognize their marriage, and has encouraged people in other states to get
their claims on file in the event they are
recognized in the future.
• Immigration law now treats same sex
spouses the same as opposite sex couples.
• For the many employer-provided retirement plans which fall under the
mandates of the Employee Retirement
Income Security Act of 1974 (ERISA),
the Department of Labor has indicated
that couples should be treated as married, if their marriage is recognized in
any state in the country.
Civil Union versus Domestic
Partnership
There is a rapidly growing movement
among the states to recognize marriage,
civil unions and domestic partnerships.
However, it should be noted that the majority of states have adopted amendments
to their state constitution or passed statutes that define marriage as recognized
only between a man and a woman. Other
than the 17 states that have passed samesex marriage legislation, New Mexico is
the only remaining state without such a
‘mini-DOMA.’
In addition to the 17 states permitting marriage, four other states have
non-marital forms of recognition; Oregon, Colorado, Nevada and, with a more
limited set of rights and obligations,
Wisconsin. While the civil union format
generally provides all of the rights and obligations of marriage, domestic partnerships can be found in 2 formats, including
those which like Wisconsin, have a more
limited scope.
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Windsor and Investing
Many investment products provide
unique benefits to spouses including annuities, life insurance, long-term care
policies and retirement plans. Spousal
continuation provisions can provide a
stepped-up death benefit plus continuation of other guarantees and benefits that
otherwise might come only at higher cost.
Longevity and the prospects of increasing
health care costs have given rise to riders such as lifetime withdrawal benefits
that can provide for guaranteed income
for the remainder of both spouses’ lives.
Given today’s low interest rate environment, many insurance companies have
increased the cost of benefits or reduced
them outright. The ability to take over an
earlier-issued policy could be an important decision.
From a planning perspective, the overturn of DOMA creates opportunities:
• The Windsor case was tried to address
Federal estate taxes. Special provisions
eliminate Federal taxation of inheritances received by surviving spouses.
Distributions on qualified assets upon
death provide that surviving spouses
can rollover assets into Traditional
IRAs. In the case of younger spouses,
this marital rollover opportunity may
allow for additional years of tax deferral and can provide a valuable tax arbitrage opportunity.
• The unlimited marital deduction
can eliminate taxes on gifts between
spouses, including couples who wish to
gift or share title or assets without equal
contribution of both parties. For example, placing a home in joint tenancy
without a fair value contribution from
the other tenant is considered a taxable
gift, but the application of the spousal
gifting allowance avoids the tax.
• Federal tax law provides every person with an estate tax exemption of
$5,250,000 ($10.5 million for married
couples in 2013 rising to $5,340,000
and $10.68 million in 2014). This exemption is portable, which means that
when a spouse dies, his or her unused
credit passes to the surviving spouse. As
a result, a couple could conceivably gift
$1 million to their child but only reduce
their exemption by $500,000 each. In
short, the overturn of DOMA enables
same-sex married couples to use their
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overall assets as a team, further leveraging their tax advantages.
• A refund request may be made in connection with overpayments of income
and employment taxes on employer-provided health benefits and fringe
benefits that are excludable from income based on an individual’s marital
status. The employee can treat employer-provided benefits with respect to a
same-sex spouse as excludable from income. In addition, if the employee made
pre-tax contributions under a cafeteria
plan for his or her coverage and made
after-tax contributions for his or her
same-sex spouse, then the employee
may treat the after-tax contributions
as pre-tax contributions.
• Probate and transfer taxes can be very
expensive, especially where the transfer is not to a spouse. A large home or
business interest or LLC / LLP interest
may now be exempt from transfer tax
in states where non-spousal transfers
are taxed.
• Clients who engaged in advanced or
complicated tax strategies that were
invalidated, may now use the Innocent
Spouse Rule in defense to prosecution
as a co-conspirator.
Current Litigation
Although the Supreme Court decides
which cases it wants to hear, it can expect an increasing number of these issues
to be moving in its direction. At present,
filings in state courts on equal protection
grounds show some 44 pending lawsuits
around the country. They consist of three
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main types of lawsuits:
• “Dignitary harm” suits such as the one
currently pending in Nevada before the
Ninth Circuit Court of Appeals9 where
nearly all of the state rights are allowed,
but the status of marriage is not. This
stigmatizes partners and children with
different last names, and prevents access to federal levels of protection not
recognized by domestic partnerships
and civil unions;
• Loss of marriage rights and obligations
in cases where a couple lives in a state
recognizing the marriage, and later
moves to a state that does not. This can
be seen in a pending case in a federal
court in Tennessee where four couples
accepted jobs in the state which has
no provisions for either domestic partnership or civil union. They argue that
the price paid for moving to Tennessee
is loss of marriage in violation of the
constitutional right to travel and move
among states;
• Finally, suits seeking the affirmative
federal constitutional right to marry by
same-sex couples living in states without the right to
marry.
These claims basically challenge any
same-sex marriage
restrictions and include equal protection, fundamental
rights, due process
and more. Beyond
these, there are

9 Sevcik et al., v. Sandoval et al., 911 F.Supp.2d 996 (U.S.D.Ct.Nev.) currently on
appeal before the Ninth Circuit Court of Appeals.

proposed marriage legislation and ballot
initiatives in many states which have
already extended non-marital forms of
recognition (not recognized at the federal level) for same-sex couples. Change
is coming fast.
David J. Gordon, CFP®, CIMA® is a Financial Advisor-Executive Director and Senior Portfolio Manager in the Deerfield, IL
office of Morgan Stanley, where he and his
wife, Kirsten Gordon, CFP®, also a Financial Advisor and CERTIFIED FINANCIAL
PLANNER® professional, lead a top team
of experienced professionals specializing in
portfolio management and comprehensive
financial planning. A Lake County Bar Association member, David’s credentials include
President Emeritus of The Greater North
Shore Estate Planning Council and Ethics
Chairperson of the Investment Consultants
Management Association. David lectures at
The Wharton School© and has also authored
textbook chapters on both Fixed Income and
Ethics. Kirsten Gordon, CFP® and Financial
Advisor, is a former teacher, School Board
President and North Shore Special Education District liaison. They can be reached at
(855) 310-9090 and at their Team website, www.TheGordonFinancialGroup.com.
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Securities Industry Continuing
Education Program Reveals
Investor Protection Priorities

R

ecently, the Securities Industry/
Regulatory Council on Continuing Education published its
semi-annual “Firm Element Advisory.”1
That publication is a continuing education topical
outline and
serves as an
excellent resource for
identifying
“current regulatory and
sales practice
topics.” This
By
article briefly
examines
several of the
more important of those
investor protection priorities.

James
Eccleston

First, the Firm Element Advisory (FEA)
identifies alternative investments, specifically the heightened supervision of
sales of complex products, as a priority.2
The reason for the concern is that complex products “may include a security or
investment strategy with novel, complicated or intricate derivative-like features,
such as structured notes, inverse or leveraged exchange-traded funds, hedge
funds and securitized products, including

asset-backed securities.”3 As a result, investors and, indeed, their financial advisers, may not understand how these
complex products will perform under different market conditions. That fact can
lead to “inappropriate recommendations
and sales” of complex products.4 Further
information regarding the heightened
supervision of complex products may be
found in FINRA (the Financial Industry
Regulatory Authority) Regulatory Notice
12-03, issued in January 2013.5
Second, the FEA discusses several new
provisions relating to the arbitration of
securities disputes.6 Among them, the Securities and Exchange Commission (SEC)
approved amendments to the FINRA arbitration code relating to subpoenas and orders to direct the appearance of witnesses
and production of documents without
subpoenas.7 Similarly, the FEA discusses
the SEC-approved amendments to the
simplified arbitration process.8 Simplified
arbitration now is available for claims
alleging damages as great as $50,000.9
Another amendment discussed relates to
whistleblower disputes.10 The SEC has approved amendments to FINRA industry
dispute arbitration rules, which provide
that a dispute arising under a whistleblower statute that prohibits the use of
predispute arbitration agreements is not

required to be arbitrated under FINRA industry dispute arbitration rules.11
Third, the FEA discusses several developments regarding municipal securities,12
and points out that the MSRB (Municipal Securities Rulemaking Board) has
launched an online toolkit to equip municipal bond investors with basic information about navigating the municipal bond
market.13 The toolkit includes information such as evaluating a bond’s default
risk, understanding official statements
and continuing disclosures, and what to
expect from one’s financial adviser.14
Fourth, the FEA discusses the enhanced
FINRA BrokerCheck search capabilities to
help users more easily access information
relating to financial advisers and their
firms. The new search capabilities complement substantive changes made to
BrokerCheck to expand the kind of information which is available for investors to
access. The newly available information
includes all historic customer complaints
against currently registered financial advisers, ten years of information for former
financial advisers, and permanent reporting of substantive, investor-protection
type matters for both current and former
financial advisers.

Securities Industry Continuing Education Program Firm Element Advisory – Fall 2013, http://www.cecouncil.com/Documents/FEA_Semi_Annual_Update.pdf.
Id. at 3.
3 Id.
4 Id.
5 http://www.finra.org/Industry/Regulation/Notices/2012/P125398.
6 See FEA at 9-11.
7 Id. at 9; see Regulatory Notice 13-04, http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p197705.pdf.
8 FEA at 10; see Regulatory Notice, http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p127156.pdf.
9 FEA at 10.
10 Id. at 10-11.
11 Id. at 11; see Regulatory Notice 12-21, http://www.finra.org/Industry/Regulation/Notices/2012/P126040.
12 FEA at 13-15.
13 Id. at 15.
14 Id.
1
2
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Fifth, the FEA discusses several important
sales practice and supervision protections
for investors.15 By far the most sweeping
are the changes made to the Know Your
Customer Rule and to Suitability obligations.16 While the core principles remain
the same, the rules have been modified or
are new altogether. For example, the suitability rule now explicitly applies not just
to particular securities recommendations
but also to recommendations of investment strategies, including recommendations to hold a particular security.17 The
duty regarding recommendations to hold
is new, and it has sweeping ramifications
in terms of how it affects the day-to-day
practices of financial advisers, especially
when the markets are volatile, and investors consider whether or not to sell
a particular security. Likewise, the rule

March 2014

codifies three distinct suitability obligations: reasonable-basis, customer-specific
and quantitative unsuitability.18 Finally,
the new suitability adds new factors that
financial services firms must attempt to
obtain and analyze when making recommendations to buy, sell or hold securities
and/or when making recommendations
as to an investment strategy.19 Those
new factors include: the customer’s age,
investment experience, time horizon,
liquidity needs and risk tolerance.20 Together, they are considered along with
the customer-specific factors from the
predecessor rule (that is, other investments, financial, situation and needs,
tax status, and investment objectives) to
comprise the investor’s profile.21

ical review of the most important current
investor protection priorities. Assuming
financial services firms adopt the topics
in their continuing education programs,
investors should be well served.

As one can see, the FEA functions as a top-

312-332-0000.

James Eccleston heads the firm of Eccleston
Law, PC, with offices in Chicago, New York
and Sarasota. The firm represents investors and
advisers nationwide before the SEC, FINRA
and state securities regulators and in arbitration and litigation forums, focusing on securities, regulatory and employment matters. Mr.
Eccleston is a recipient of Martindale-Hubbell’s
highest rating (AV) for legal ability and ethics and is named to the Illinois Super Lawyer
and Illinois Leading Lawyer lists. He can be
reached at jeccleston@ecclestonlaw.com and

Id. at 20-21.
Id. at 20.
17 Id. at 20-21.
18 Id.at 20.
19 Id.
20 Id.
21 Id.
15
16

LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?

The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS provides member attorneys with an opportunity to build business through client referrals. The service benefits
the public by helping callers quickly find an attorney in the area of law in which they need help. The LRS
is widely publicized and all LCBA members in good standing who carry the required malpractice insurance
are eligible to join.
The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to
locate legal representation is frustrated by a lack of experience with the legal system, a lack of information
about the type of services needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
•
•
•
•

Administrative
Appellate
Commercial
Consumer

•
•
•
•

Criminal
Employment
Environmental
Family

• Real Estate
• Estate Planning,
Wills, Trusts and
Probate

• Personal Injury /
Property Damage

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application from our website at www.lakebar.org.

Start taking advantage of all the LRS has to offer!
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***
In January, Committee Chair Amy Strege of Finn & Finn,
Ltd. discussed Environmental Law with the Young and
New Lawyers Committee. Lisle Stalter of the Lake
County State’s Attorney’s Office was kind enough to bring
and distribute some very informative pamphlets with helpful information for an attorney, or client potentially facing
an environmental issue. These pamphlets are available to
the public.

On Tuesday, February 11th, Stacy Baygood Streur of Streur
Law provided lunchtime CLE to the Technology Committee on two topics that many attorneys may not have considered. First, Ms. Streur covered the CAN SPAM Act, which
addresses electronic marketing. She discussed when an
email is considered commercial vs. transactional. Commercial emails must abide by CAN SPAM Act requirements. If
not, an attorney can be fined, and those fines can be substantial. Second, Ms. Streur discussed data disposal requirements
for attorneys. Of most interest to the group was the fact that
copied documents with sensitive client information are retained in a digital copier’s internal memory. If that copier is
disposed of improperly, client data may be compromised.

February’s topic was DUI, and the presenter was Tim
Johnston of Roach Johnston & Thut, the Committee’s Vice
Chair. Tim gave some great practical tips, along with an
overview of how the criminal system dovetails with civil
procedure during statutory summary suspension proceedings. Rae Torbik of Greater Illinois Title, a new associate
member, blessed the group with delicious cookies from Tina’s Bake Shop.
The group also discussed its upcoming event with the
Diversity Committee. Special thanks to Chelsey Wintersteen of Metcalf & Associates for her assistance in organizing the event. The event will occur in or around May.
Details are forthcoming.
The Committee’s next discussion topics will be a “miniseries” on Family Law issues:

Lorri Scott of the College of Lake County will present on
March 11th at 12:00 p.m. in the LCBA office. Ms. Scott
will provide tips and tricks for using Microsoft Word, Excel,
and PowerPoint, focusing on the features most often used
by attorneys and paralegals.

• March 6: Family Law (Divorce)- Marjorie Sher of the
Law Office of Marjorie Sher.

***

• May 1: Family Law (Support/Paternity)- Sean Weppler
of Weppler Law Group, LLC.

The Trust & Estate Committee held its monthly meeting
on February 20 at 6:00 p.m. at Big Bowl in Lincolnshire.
Alan Press of Alan R. Press, P.C. presented on Veterans’
Benefits. The event was sponsored by ATG Trust Co.

• April 3: Family Law (Guardianship)- Frank Osborn Sr. of
the Guardianship Help Desk.

The group is always looking for new speakers. Please contact Amy Strege, Chair, or Tim Johnston, Vice Chair, for
details.

DARPA (Defense Anvanced Research Projects Association)

Coffee with Col. Joseph Buche
Tuesday • March 11
LCBA • 7:45 to 8:45 a.m.
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January 16, 2014

Board of Director’s Meeting
Consent Agenda
The consent agenda was adopted
without objection.

Minutes
By

Michael
Ori,
Acting
Secretary

seconded and all were in favor
with one abstention by Judge
Shanes, given the fundraising
purpose.

Treasurer’s Report
Michael Conway reported a balance of $97,000 total in both
Association accounts. The Association will be moving it’s account
from 1st Midwest to Baytree as
this will make accounting easier and save certain transfer fees.
There are still 60 members who
have outstanding dues payments,
which we will begin to collect.

Criminal Law Program
The criminal law committee will
be hosting a second criminal law
seminar in March to be held in
Chicago. Steve Simonian will be
meeting with Steve McCollum
and presenting more information
to the board at the February meeting.
Doctor Lawyer Dinner
This year’s Doctor/Lawyer Dinner
will be held on March 13th. The
keynote speaker is the Medical
Director of the Chicago Hospital
System and will be addressing infectious diseases and their spread
in hospitals.

DISCUSSION ITEMS
Website
Chris Boadt reported that the Association will be transferring to
a new website host, and as such,
information from the old site must
be transferred. The new website
should be up and working within
the next few weeks.

Law Day
The theme for this year’s annual
Law Day celebration is “American Democracy and the Rule
of Law: Why every juror’s vote
matters.” Law Day will be held on
May 1st, though activities will go
on throughout the Month of May.

Chief Judge Foreman
Reception
The reception held by the Association to Honor outgoing Chief
Judge Fred Foreman was a great
success. The Association was able
to host this event and cover all expenses.

Courthouse Screening
Deputy Chief Burke of the Lake
County Sheriff’s Office recently
released new procedure’s that will
be employed at each magnetometer in the Courthouse system.
The new procedure’s call for Attorney’s to present a valid ARDC
card. The Bar Association would
very much like to assist the Court’s
in the future to provide ID cards to

Prairie State Legal Services
Raffle During Gridiron
Steve Rice is the chair of the Campaign for Legal Services and they
have requested approval to hold
a 50/50 raffle at this year’s Gridiron during a Prairie State Legal
Service’s skit. Michael Ori moved
to approve the request which was

The

Grapevine

The Michael Matters Foundation, which honors Michael
P. Schostok and continues
his good work, held a hugely
successful event at Viper Alley in Lincolnshire on January 31.
The event was attended by 400 people and raised $50,000. A
large percentage of the attendees were Lake County lawyers

MEMBERS PRESENT
Steven P. McCollum
President
Keith Grant
First Vice-President
Michael Ori
Second Vice-President
Michael Conway
Treasurer
Gary Schlesinger
Donald Morrison
Hon. Daniel Shanes
Carey Schiever
Brian Lewis
Stephen Rice
Chris Boadt
Executive Director

lawyer’s to help the Sheriff maintain the proper level of security.
To that end, the Courthouse Security Sub-Committee, along with
Chris Boadt and Virginia Elliott
attended a presentation from the
DuPage County Courthouse Security Company. The Board has not
decided on a particular course of
action at this point, however, we
will continue to investigate how
the Bar Association could support
he Court’s efforts to improve security screening.
Old Business
Gary Schlessinger inquired as to
the status of a possible training
on amended Supreme Court Rule
138. The Board will look into
the feasibility of this training and
when and how it should be administered.

and judges. The Foundation’s
mission is to increase public
awareness of brain cancer
and raise funds to provide
desperately needed financial assistance to Chicago-area individuals and their family members who suffer from the inevitable impacts of such cancer.
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Whatever gets Steve McCullum fired up, gets us fired up?
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LCBA

Bulletin
Board
DOWNTOWN WAUKEGAN
Offices for Lease. 200 N ML
King Ave. 1, 2 or 3 Offices.
280 to 685 Sq Ft. Shared
Conference Room, Basement
Storage, On-Site parking, Furnished or Unfurnished. Walking Distance to Court House.
(847) 680-4740. www.
tjproperties.com.
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Monthly

Committee Meetings
Day

Meeting

Location

Time

1st Tuesday

Diversity (Odd # Months)

LCBA

12:00-1:15

1st Thursday

Real Estate

In-Laws

5:00-6:30

1st Thursday

Young & New Lawyers

LCBA

12:00-1:15

2nd Tuesday

Technology

LCBA

12:00-1:15

2nd Tuesday

Immigration

LCBA

4:30-5:30

2nd Wednesday Family Law Advisory Group

LCBA

12:00-1:15

2nd Friday

Community Outreach (Odd # Months) LCBA

12:00-1:15

3rd Tuesday

Local Government

LCBA

12:00-1:15

3rd Wednesday Family Law

C-103

12:00-1:15

3rd Wednesday Employment Law (Odd # Months)

The Grille on Laurel

5:15-

6:30

To place an ad
or for information
on advertising rates, call

3rd Thursday

Board of Directors

LCBA

3rd Thursday

Trusts & Estates

Various Locations and times

(847) 244-3143

3rd Thursday

Civil Trial & Appeals

Lake House

5:00-6:30

4th Tuesday

Criminal Law

Potesta’s

12:00-1:15

12:00-1:30

* Meetings subject to change, please check your weekly e-news or call the LCBA Office @ (847)
244-3143. Please feel free to bring your lunch to the LCBA office for any noon meetings. Food and
beverages at restaurants are purchased on a individual basis.

Greenslade Photography
Focusing on sports, pets & special events

Ralph Greenslade
Photographer at many LCBA events
slade1039@comcast.net
847-848-6754
Based in Glenview, Illinois
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by

Carlton R. Marcyan
President, Lake County Bar Foundation

The Wearing of the Green

H

ow apropos that this month of Saint Patty’s Day coincides with the Foundation’s
final planning of its bi-annual formal dinner dance. After all, the purpose of the
formal is not only to raise consciousness of the Foundation’s raison d’être but
raise “green” to support activities and efforts helping our community.
With the help of the dinner dance committee, Jennifer Cunningham-Beeler, Joanne
Fratiani and Melanie Rummel, we set the theme for this year’s event: The Beatles celebrating the 50th anniversary of their arrival in America. Food, music, auction and
decorations will celebrate the early 60’s and its culture. Remember the dinner dance
is Friday, November 22 at the Cuneo Museum, with a retro Beatles band and lots of
dancing. Please mark your calendars, invite your friends, practice dancing, and plan
on a fun evening.

The Giving of the Green
The Foundation recently sponsored the awards and refreshments at the 10th Annual
High School Mock Trial in the Waukegan Courthouse. Some of the high schools competing were Boylan Catholic, Carmel Catholic, Chicago Christian, Deerfield, Highland
Park, and Libertyville with over 100 students involved. Mark Peavey and Joanne Fratianni of the Foundation participated as judges. The team from Evanston Township High
School was the overall winner and received an award of $250 to help them subsidize
their program.
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GURNEE, IL
PERMIT NO. 356

300 Grand Avenue, Suite A
Waukegan, IL 60085
Tel: 847-244-3143
Fax: 847-244-8259

ASK-A-LAWYER
Saturday
April 26, 2014
@ Lake County
Bar Office
9:00 a.m. – 2:00 p.m.

DROP-IN CLINIC
Wednesday
May 7, 2014
@ Lake County
Bar Office
4:00 p.m. – 7:00 p.m.
Saturday
May 17, 2014
@ Waukegan ArtWauk
4:00 p.m. – 8:00 p.m.

LAWYERS IN THE
CLASSROOM
April 21 to
May 2, 2014
@ Lake County
Schools

VOLUNTEERS NEEDED
YES, I would like to volunteer to assist with:
o Ask-a-lawyer (4/26/14)
o Drop-in Clinic (5/17/14)
o Drop-in Clinic (5/7/14)
Lawyers in the Classroom
I am available to visit the following grade(s):
o Grades K-3
o Grades 3-6
o Grades 7-8
o High School
I am available on: Dates (4/21 – 5/2) _________________ o AM o PM
Name _______________________________________________________
Firm ________________________________________________________
Address ______________________________________________________
City ____________________________ State ______ Zip _____________
Tel _____________________________ Email _______________________
Return registration form to:

Lake County Bar Association • 300-A Grand Avenue • Waukegan, IL 60085 • TEL: 847-244-3143 • FAX: 847-244-8259

