THE

DOCKET
The Official Publication of the Lake County Bar Association • Vol. 21, No.11 • November 2014

Richard
Albanese
G
Donald
Anderson
G Hon. Michael Betar G
James J. Bertucci G Robin Billiter G
Richard Biondi G Hon.Terry Brady (ret.)
G William Butler G John Clady G B. J. Carroll
G George Covington G Thomas Digan G Damon
Doucet G Laurence Dunlap G Chris Fekete G Gary
Foley G Hon. Fred Foreman (ret.) G James Fouts G
Hon. Michael Fusz G Joseph Fusz G Jody Gingiss G Tom
Gooch G Keith Grant G Jason Grindel G Jason Humke
G Stephen Katz G Daniel Sean Patrick Lacy G Lawrence
LaLuzerne G Howard Lang G Ken LaRue G Stephen Martin G
Thomas Morris G Michael Noonan G Patrick O’Day G Mark
Peavey G Micheal Perillo Jr. G Hon. John Phillips G Alex Rafferty
III G Michael Ralph G Tom Sbertoli G Carey Schiever G Gary
Schlesinger G Hon. John Scully G Sherby Scurto G Norm Werth
G Hal Winer G Hercules Zagoras G Daniel Ziemba G David Zipp

LCBA Honors Those Who Have Served

Veterans Day
November 11, 2014

Contents
THE DOCKET • Vol. 21, No. 11 • November 2014

FEATURES
10 The Constitution
		 BY KEITH C. GRANT
A publication of the

14 Recent Cases Construing
SCR 213

		 BY MARGARET MULLEN

22 Dissecting Affidavits Under
Supreme Court Rule
191(a)

		 BY MATTHEW R. DAVIDSON
300 Grand Avenue, Suite A
Waukegan, Illinois 60085
(847) 244-3143 • Fax: (847) 244-8259
www.lakebar.org • info@lakebar.org
2014-15 OFFICERS & DIRECTORS
Keith C. Grant, President
Michael J. Ori, First Vice-President
Donald J. Morrison, Second Vice-President
Richard N. Kessler, Treasurer
Jennifer J. Howe, Secretary
Steven P. McCollum, Imd. Past President
Carey J. Schiever
Brian J. Lewis
Gary L. Schlesinger
Stephen J. Rice
Shyama S. Parikh
Hon. Daniel B. Shanes
THE DOCKET COMMITTEE
Michael S. Strauss, Co-editor
Hon. Daniel L. Jasica, Co-editor
Jeffrey A. Berman
Ann Buche Conroy
Hon. Michael J. Fusz
Deborah L. Goldberg
Rachel C. Heyman
Hon. Charles D. Johnson
Daniel Sean Patrick Lacy
Kevin K. McCormick
Hon. Raymond J. McKoski
Tara H. Ori
Tracy M. Poulakidas
Stephen J. Rice
Neal A. Simon
Hon. James K. Simonian
Rebecca J. Whitcombe
STAFF
Christopher T. Boadt, Exec. Director
Virginia M. Elliott, Assistant Director

26 Earlywine Failed to
Define ‘Available Funds’
in Section 5/501 of the
Dissolution Act

		 BY MARY LEUKAM

30 Expungement Relief
for Advisers Keeps
BrokerCheck in Check
		 BY JAMES ECCLESTON

COLUMNS
2 In the Director’s Chair
		 The Value of Team

LCBA EVENTS
4 New LCBA Members
5 Pro Bono Thank You
6 Calendar of Events
8 2014 Foundation Gala
Dinner & Dance Details
12 November Membership
Luncheon
13 Winter Activities
28 Committee Chit Chat
29 Annual Holiday Party
31 Trusts and Estates
Seminar
32 Return of the Brown Bag
33 2014-2015 CLE Hours
35 Grapevine
35 Monthly Committee
Meetings
Back Happy Thanksgiving

		 BY CHRISTOPHER BOADT

3 The President’s Page
		 Choose to Gather with Us
		 BY KEITH C. GRANT

7 The Chief Judge’s Page
		 Fall Honors
		 BY CHIEF JUDGE JOHN T.
PHILLIPS

34 Meeting Minutes
		 September 17, 2014
		 BY JENNIFER J. HOWE

36 LC Bar Foundation
		 Your Support is Already
Making a Difference!
		 BY CARLTON R. MARCYAN

On Our Cover: We have listed those
veterans who have notified the Lake
County Bar Association of their name
and service. If you are a veteran and
not listed but would like to be in the
future please send your information to
info@lakebar.org.

The Value
of Team

W

hen I was in
the Army,
nearly 30
years ago, I was first
introduced to the
value of developing a
good team to achieve a
common goal. Following
training I was assigned to
the Frankfurt (Germany)
Counterintelligence Team
(FCIT). Our team had four
people…an interrogator, a
linguist, a weapons specialist
and a counterintelligence
agent (me). Each member of
the team had specific duties
but one common goal of providing the three-star general
commanding the V Corps
with usable intelligence
about activities in Eastern
Germany and around the
Berlin Wall. It was during
my tenure on this team that
our nation saw the fall of the
Berlin Wall and a change to
Europe as we had known
it since the end of World
War II. Working together,
our small team supported
the efforts of thousands of
other soldiers to bring about
peaceful change.
As we prepare to celebrate Veterans Day 2014, I
am pleased to count myself
among another team of four
and I would like to recognize
them and a few others at this
time:
Virginia Elliott (virginia@lakebar.org) is the Associate Director of your Association and has been a valuable
member of the team since
June 2010. Among many other things, Virginia handles
the day to day production of
the Association’s monthly
publication, The Docket. She
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In the

Director’s
Chair

has recently taken the lead
on our Continuing Legal
Education programs and I
hope that you have already
seen changes. She has set up
a regular schedule of brown
bag CLE programs, supports
committee seminars and is
working on bringing some
new and innovative programs to our Association.
If you have an idea for a seminar…please contact Virginia.
Hiram Carerro (hiram@
lakebar.org) is a membership
assistant at your Association. Hiram joined us with
some basic office skills and
has used his dedication and
energy to support our online
communications and develop into a valuable member of
our team. Most recently Hiram had taken the lead role
in implementing our current
member photo project. For
the first time in 34 years
your association will have a
historical pictorial composite
of our membership. If you
have not yet participated,
contact Hiram regarding the
upcoming additional photo
dates we have arranged.
Kay Nawrocki (kay@
lakebar.org) is the newest
addition to our team as
another Member Assistant.
Kay is the frontline for your
Association. She greets
visitors, assists callers with

BY CHRISTOPHER
BOADT
Lawyer Referral inquiries
and provides the office
with a cheerful personality.
When Kay arrived she took
on the task of organizing
our accounting books and
procedures. She jumped
right in and has worked
hard to allow us the ability to
properly track your registrations and payments. If you
have a question about your
membership, registration or
just need general assistance,
please call upon Kay.
Lastly, but certainly very
important, are our hundreds
of volunteer Board Members,
Committee Chairs, community project volunteers,
authors, and speakers who
are always supportive of
our team. As we celebrate
Thanksgiving at the end of
this month, there is one more
important group I would like
to thank…all of our members
(attorneys, paralegals and
legal related professionals)
who attend our events, committee meetings, and social
functions.
We may not tear down
the Berlin Wall…but our
team is making great strides
at developing a strong and
relevant Lake County legal
community. Thank you all for
being a great TEAM.
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Choose to Gather
with Us

T

his morning I heard
a story on the radio
about a social experiment where two groups of
children were tested for sociability and empathy. One
group first spent a week at
a camp to play and engage
in structured interpersonal
interactions without any
T.V., smartphones, tablets
or computers. The second
group stayed home and
was encouraged to use
their phones, tablets and
computers as much as they
want and watch T.V. all they
want. I wasn’t surprised
that when tested immediately after the week, the
“screen-time kids” showed
significant social deficits
compared to the kids from
camp. The ultimate conclusion of the study was that
sociability and empathy are
essentially like muscles—
without frequent exercise,
they atrophy.
This reminded me of a
recent incident where I was
standing in the courthouse
hall talking to another
attorney. We watched as a
third attorney approached
us, never looking up from
his smartphone screen.
We stepped to the side,
avoiding being walked

into, as the third attorney
passed—never looking up,
his thumb a blur over his
phone. The funny thing is,
many of you are probably
thinking “I know who that
was,” and most of you are
probably not thinking of
the same person! These
days, we’re all that guy once
in a while.
We, as attorneys, talk
a lot about civility and I
believe we are serious when
we talk about being both
civil and professional in
our interactions. But life,
and our profession, keeps
horning in. We text and
tweet, we send e-mails and
will soon e-file, we bill by
the minute and we have
cases up on the fourth floor
at the same time as cases on
the first. We are professional adversaries and arguers.
We live the words of the
philosopher Ferris Bueller
(“life moves pretty fast”),
and it often feels like we’re a
long way from those idyllic
kids at camp. It makes you
wonder how we would rate
if we were tested for sociability and empathy after a
busy day at work.
The LCBA can’t solve
your time-management
issues, nor can we whisk

The

President’s
Page

you to a simpler time
before smartphones and
the internet. But we can
offer moments of connection. As I’ve said before, we
are a community. And the
LCBA is striving to offer as
many ways to connect its
members as possible. Of
course, our Practice Area
Committees are back in the
fall swing of things, offering
regular meetings. I’ve been
trying to go to a lot of those
meetings. As you know, I’m
a career Public Defender, so
I hadn’t met many practitioners who make their
livings on the first or third
floors of the courthouse
(or outside the courthouse
altogether!). But in going
to committee meetings
with civil litigators, real
estate practitioners, divorce
lawyers and the estate
folks, I have been warmly
welcomed and engaged in
interesting conversation

BY KEITH C.
GRANT
with lawyers who didn’t
even recognize me as the
Bar President. Sure, the
committees discuss pressing issues within their
legal practice areas, but
then they talk about other
stuff—about life—as well.
Those same committees
are, pursuant to our bylaws,
asked to offer members at
least one non-legal gathering each year. Some do a
golf outing (Debtor/Creditor on October 13) while
others will offer something
as simple as an evening at a
local Pub (Criminal Law is
planning such a gathering
for late-October). Our ambitious New & Young Lawyers even offered an outing
to a Kenosha Kingfish
minor league baseball game
this summer. In addition to
committee gatherings, our
Fall Luncheon series begins
each time with 30 or 40
minutes of time for mem-
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Welcome

New LCBA
Members

Attorney
Kristin Howeth
Clark & Steiner, LTD
Lorri Scott
College of Lake County
Katrine Lazar
Law Office of James C.
Siebert & Associates
Manuel Paragas
ISBA
Bethany Schols
Hardt, Stern & Kayne, P.C.
Allyson Harris
Illinois Appellate Courts
Lori Cunningham
Newland and Newland
Jennifer Witherspoon
Office of the Sheriff
Lauren Wu
Attorney at Law
Associate
Dustin Mosier
DePaul College of Law

bers to chat. Sure, some
would call this a wonderful
networking opportunity,
but I believe more importantly it’s a chance for us to
all use our sociability skills.
The smartphones, with
their texting and e-mailing
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abilities, are put away for a
few precious minutes while
two lawyers, who perhaps
have been e-mailing for the
last month about a case,
will take a moment to look
each other in the eye and
ask how the kids are doing.
We have also re-invigorated our FREE MCLE offerings with a robust series of
“Brownbag Lunches” at the
Bar Headquarters. Between
now and the end of my
presidency, we’re planning
as many as 10 hours of nocost, high-quality MCLE
offerings. In addition to
excellent topics, like how
to discipline employees or
the pitfalls of social media
for lawyers, you’ll have an
opportunity to gather with
a wide sample of your fellow
LCBA members and just get
reacquainted.
Carlton Marcyan and
our friends at the Lake
County Bar Foundation
will host their Foundation
Gala at the historic Cuneo
Museum on Friday, November 21. The ticket might
not be cheap, but the cause
(our own) is certainly very
worthwhile. The last Gala,
at the Genesee Theater, was
a rousing success and this
year will offer a wonderful
opportunity to gather with
friends for good food and
drink while listening to a

little classic rock.
While Rosh Hashana and Yom Kippur have
passed and Christmas is
still a ways away, we can
all brace for the annual
onslaught of too-muchfood, too-much-family and
too-much-football that is
Thanksgiving. Yup, it’s a
day away from the office
and the courthouse, but for
more than just a couple of
us, before the last drumstick is gnawed, before the
last bottle of pinot up-ended and before the last
guest leaves, we just might
be wishing for the quiet
beatific calm of a divorce
prove-up.
We do a tough job. Nobody walks into a lawyer’s
office and says “everything
is going GREAT; I need to
hire an attorney!” Our clients have been injured, accused, jilted or victimized,
and they look to us to put
things right. They expect us
to make them whole again.
They expect us to be experts
in the law. And since I started typing this, the law has
changed. We now receive
new case law hourly via
e-mail rather than biweekly
via advance sheet and we
cannot afford (our clients
cannot afford for us) to take
our eyes off that glowing
screen. Our phones are in

our pockets, on our belts
and at our bedside—they
are wherever we go, and our
clients and opposing counsel depend upon reaching
us at all hours.
We all need a little
“time at camp” where we
can exercise our social skills
and share companionship
rather than advocate. As we
head into the last few hectic
months of this year, please
consider taking a moment
from your busy schedule to
attend any of our myriad
Bar functions—not just for
some excellent MCLE hours
(though you’ll certainly get
that) but for that moment
of connection with a fellow
lawyer. You may not always
know every attorney at our
functions, but like you, they
know the difficulties of this
challenging profession we
have chosen. So please,
choose to gather with us, in
person, in “real-time,” and
offer a little bit of yourself.
In return, you’ll hear an
interesting story or find
someone who shares your
love of heirloom tomatoes
(or whatever). I’m going to
do my best to be there too.
Can’t wait to see you.

Fall Honors

A

utumn has never
been my favorite
season – until this
year. To me, the “season of
mists and mellow fruitfulness,” as John Keats called
it, had become the season
of nostalgia and, except
for football, was a period
of moving from holiday to
holiday to holiday. With
what I have been blessed
to experience this fall,
though, my attitude about
autumn is more like that
of Stephen King’s when he
wrote this in Salem’s Lot:
But then fall comes,
kicking summer
out on its treacherous ass as it always
does one day sometime after the midpoint of September,
it stays a while like
an old friend that
you have missed. It
settles in the way an
old friend will settle
into your favorite
chair and take out
his pipe and light
it and then fill the
afternoon with stories of places he has
been and things he
has done since last
he saw you.

If you were in the atrium of the Lake County
Courthouse on September 22, you may have
felt the same new feeling
about the fall season that
I did.
I don’t know if there
had ever been a formal
“celebration” of the legal
holiday called Constitution
Day at the courthouse at
any time previous to this
year, but, through the
magnificent organizational
effort of Judge Margaret
Mullen, the Lake County
Bar Association, the Association of Women Attorneys of Lake County, the
Lake County Bar Foundation, and the 19th Judicial
Circuit collaborated to
have a short observance of
the 225th anniversary of
the signing of the Constitution of the United States,
which took place on September 17, 1787 in Philadelphia, Pennsylvania. It was
a pretty simple ceremony
that occurred in the sun-lit
atrium of our courthouse
as lawyers, litigants, judges, county building workers
and citizens came through
the lobby of the County Building and passed
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Page
BY CHIEF JUDGE
JOHN T. PHILLIPS
through the crowded atrium; yet it was also pretty
amazing. We were joined
by a talented, enthusiastic,
well-behaved, diverse, and
down-right cute group
of about 50 fifth-grade
students from River Trail
School. I noted a significant amount of teary eyes
in the crowd that kept
assembling as the program
commenced about 8:30
AM with the kids flawlessly
singing “God Bless America” in voices that filled the
large atrium and lobby.
Of course, I was only able
to see the other teary eyes
around me between the
frequent wiping of the
tears from my own eyes. A
small group of our Bar Association leaders, elected
government leaders, law
enforcement officers, judges, attorneys, education
leaders and citizens repre-

Pro Bono

Thank You

These attorneys accepted
Pro Bono cases through
Prairie State Legal Services.

Ann Buche Conroy
Thad Gruchot
Cindy Matre
Damon Park
Marjorie Sher
Lawrence Smith
C. David Ward
To volunteer, please contact
Susan Perlman at:
sperlman@pslegal.org or
847-662-6925
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The

Calendar of
Events

November 7
Coffee In The Courthouse
Jury Assembly Room
November 13
Brown Bag CLE, LCBA
November 14
Trusts and Estates Seminar
Knollwood Country Club
Lake Forest
November 19
Membership Luncheon:
ARDC Update
Greenbelt Cultural Center
November 21
LCBF Gala
Cuneo Museum, Vernon Hills
December 5
Holiday Party

Lake Forest Club, Lake Forest

December 11
Brown Bag CLE, LCBA
December 12
Coffee In The Courthouse
January 8
Brown Bag CLE, LCBA
February 12
Brown Bag CLE, LCBA
February 12-16
Family Law Seminar,
Las Vegas
February 27
President’s Award Dinner
Lake Forest
March 12
Brown Bag CLE, LCBA
March 18
Employment Law Seminar
April 2
Real Estate Seminar, TBD
April 9
Brown Bag CLE, LCBA
April 23
Local Government Seminar
North Chicago
May 14
Brown Bag CLE, LCBA
May 21

Civil Trial and Appeals Seminar

Lake Barrington
June 5

Installation Dinner, Lincolnshire

June 11
Brown Bag CLE, LCBA

Register for these events
on-line at: www.lakebar.org
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sented their constituents
and explained (in 20 words
or less) what the constitution meant to them.
To conclude the program
and as the day’s bright
sunshine basked everyone
through the windows,
together we then recited
the Constitution’s 52 word
preamble with the words
being projected onto the
wall of the balcony. When
I close my eyes I can still
hear the voices of those
kids energetically, happily
and almost joyfully leading
us through that preamble,
perhaps a decibel over
every adult that was there.
The cake and coffee provided courtesy of the Bar
Foundation was delicious,
but the short event itself
was delightful. I know that
our Lake County Bar Association President Keith
Grant heard the same
things that were repeatedly said to me for days
after the event, and usually
began with “I sure wish we
could start every day at the
courthouse that way.”
As I was riding to
Chicago’s Midway Airport
at 3:30 in the morning a
week later I was still riding
the wave that Constitution
Day 2014 had created. The
difference this day, though,
was the thrill and excitement of knowing that I
would be spending the rest
of the morning, afternoon
and night with true heroes
of that same Constitution
we had celebrated the
week before. I was about
to embark on a journey
to Washington DC as the
“guardian” of a World
War II veteran. As part of
Honor Flight Chicago, I
would be with 93 members
of “the world’s greatest

generation” as they were
honored for their unselfish service to our nation.
Our group of 93 veterans
ranged in age from the
youngest at 83 to the oldest
at 97. My assigned veteran
served during World War
II and then re-enlisted
when he was asked to once
again serve during the Korean conflict. After his second honorable discharge
he went back to school and
then went on to a career as
an engineer, which concluded when he retired
from the Lake County
Highway Department. He
was one of those guys who
followed through on his
dream and in retirement
literally sailed a small boat
around the world for 10
years with his wife, living
in places that most of us
only read about. The experiences and observations
of this day were something
that I could (and probably
will) write about for days
and days. Watching and
spending time with these
quiet, unassuming veterans, who sought no credit,
sought no reward, and
were willing to sacrifice
everything, was as moving
an experience as I have
ever encountered. Honor
Flight Chicago, through
its CEO Mary Pettinato,
Lake County Honor Flight,
through its head officer
Paula Carballido, and the
hundreds and hundreds of
volunteers that make this
experience for these heroes
possible are the personification of everything that is
good and kind and right in
this world. The planning,
the preparation, the care,
and the love that goes into
each of these trips for our
veterans is incredible. The

experience of visiting the
World War II Memorial,
the Korean War Memorial,
the Vietnam War Memorial, the conversations, the
flight home, and most of
all, the “welcome home”
were truly remarkable. If
you want to experience any
of this yourself, start by
going to one of the Welcome Home events that
take place when the flight
returns from DC. I cannot
sufficiently describe in
words what you will see,
what you will hear, what
you will feel and where
your thoughts will take
you. What I can tell you,
though, is that our Deputy
Circuit Clerk Jeanne Polydoris is one of those takeno-credit, stay in the background, totally unselfish
organizers and volunteers
who devotes her boundless energy to making this
experience possible for our
veterans through her work
with Honor Flight Chicago.
Watching her interact and
see to the needs of so many
veterans that day brought
her on to my personal
“most admired” list. A personal hero of many of us,
Hal Winer, a WWII Veteran and the Dean of Local
Prosecutors, can tell you
what the experience was
like for him on his Honor
Flight if you catch him at
the right moment.
As I re-live the memories of that wonderful day
with the Honor Flight heroes, I look forward during
November to another Fall
holiday – Veterans Day.
Originally “Armistice Day,”
Veterans Day was enacted
to honor the veterans of
all US wars, conflicts, and
active-duty service. On
November 11, at the Lake

County Courthouse we will
again celebrate Veterans
Day by gathering with a
group of volunteers to be
part of the national Veterans History Project. With
volunteers from our Bar
Association, our State’s
Attorney’s office, our Public Defenders office, our
Probation Department, our
Veterans Assistance Commission, Great Lakes Naval
Training center, and many
veteran volunteers, we
will honor those who have
served. This year, thanks to
the efforts of a hard-working committee headed
by Judges John Scully
and Mike Fusz, volunteer
attorneys will be interviewing World War II veterans,
Korean War veterans, and
Vietnam war veterans.
These interviews will be
transcribed by volunteer
reporters from the 19th Circuit and other courthouses throughout the state.
The transcriptions of the
interviews will then be sent
to the Library of Congress,
where these histories will
be preserved. The day will
feature an authentic “SOS”
breakfast served by the
Marine Corps League and
all visiting veterans will
be hosted by volunteers
from our Bar Association,

Court Services and veteran
volunteers. Congressional
Medal of Honor recipient
Al Lynch will be our keynote speaker in the atrium
of the courthouse.
The final fall holiday
that we will celebrate, of
course, is Thanksgiving. I
know that this year, I will
be saying a special thanks
for the service and sacrifice
of the Veterans of WWII
that I have encountered,
those veterans that we
have encountered in our
Veterans History Project
and the many volunteers
who make it possible to
honor our veterans. Among
those that all of us thank,
of course, are those of our
own legal community who
have served:
ARMY
Richard Albanese
Donald Anderson
Hon. Terry Brady (ret.)
B. J. Carroll
George Covington
Laurence Dunlap
Saul Ferris
Gary Foley
James Fouts
Tom Gooch
Keith Grant
Jason Humke
Daniel Sean Patrick
Lacy
Stephen Martin
Thomas Morris

Michael Noonan
Patrick O’Day
Alex Rafferty III
Carey Schiever
Gary Schlesinger
Sherby Scurto
Hal Winer
Daniel Ziemba
ARMY & NAVY
John Clady
AIR FORCE
James J. Bertucci
William Butler
Hon. Fred Foreman
(ret.)
Jason Grindel
Stephen Katz
Lawrence LaLuzerne
MARINES
Hon. Michael Betar
Richard Biondi
Damon Doucet
Joseph Fusz
Robert Money
Michael Ralph

Tom Sbertoli
David Zipp
NAVY
Robin Billiter
Thomas Digan
Chris Fekete
Hon. Michael Fusz
Jody Gingiss
Howard Lang
Ken LaRue
Mark Peavey
Micheal Perillo Jr.
Hon. John Scully
Norm Werth
Hercules Zagoras
I hope you have a
Happy Thanksgiving, and
perhaps you will agree with
my new assessment of fall,
as very aptly put by the
poet John Donne: “In heaven it is always autumn.”
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YOUR SUPPORT WILL BENEFIT
Great Lake Adaptive Sports: Veterans Project
Prairie State Legal Services: Fellowship Program
A Safe Place: Courtroom Services Program

8

The Docket

November 2014

9

The Constitution

T

BY KEITH C. GRANT

he Lake County Bar Association and Bar Foundation joined with the Nineteenth
Judicial Circuit and other Legal Community agents on September 17 to celebrate
Constitution Day, which marks the anniversary of the signing of our Constitution.
We gathered in the lobby of the main courthouse in Waukegan and, after reciting the
Pledge of Allegiance, were enthralled by fifth graders from River Trail School in Gurnee
who sang “Proud to Be an American.” Then, each gathered representative was asked to
come forward and relate what the Constitution means to them and their organizations.
Their comments and observations are collected here.

HON. MARGARET MULLEN
Chair of the Public Relations Committee, Nineteenth
Judicial Circuit
“On May 25, 1787, freshly spread dirt covered the cobblestone street in front of the Pennsylvania State House.
This reduced the sound of passing
carts and horses. Guards stood at the
Keith C. Grant
entrance to ensure the curious were
has spent over
20 years as an
kept at a distance. Robert Morris of
Assistant Lake
Pennsylvania, who was the “financier”
County Public
of the revolution, opened the proceedDefender. He
is currently
ings at the Constitutional Convention
Chief of Special
with a nomination, General George
Defense &
Washington, for the Presidency of the
Professional
Constitutional Convention. The vote
Development.
was unanimous. With characteristic

10 The Docket

ceremonial modesty, the General expressed his embarrassment over his lack of qualifications to preside over
such an august body. And he apologized for any errors
that might occur during the proceedings. This was the
start of our nation. The conclusion of the Constitutional
Convention came September 17, 1787
when delegates signed their names to
this historic document. In 1791, they
added the Bill of Rights. We are here,
225 years later, to celebrate the vision
of those who were present. There were
55 delegates, the average age was 42.
There were 3 doctors and fittingly,
there were 34 lawyers or persons who
had studied the law. And this is fitting
because the Constitution underpins

everything we do at the Lake County Courthouse. We
have come together as a legal community to celebrate
that 440 word, 4-page document that continues to run
our government.” Introductory comments (drawn from A
More Perfect Union: The Creation of the U.S. Constitution
at www.archives.gov).
HON. JOHN PHILIPS
Chief Judge of the Nineteenth Judicial Circuit
“All over the world, across this Nation and here in
Illinois are people who did what we in this room did
today, which is raised our right hand and swore that we
would support and uphold the Constitution of the United States. And there are people in very dangerous places
in the world right now who took that same oath and who
give us the freedoms that we now have. But for me as a
member of the judiciary,
what the Constitution
means to me as that I and
every judge who is sitting
in Lake County and
throughout the United
States is able to decide
cases based upon the law
and the evidence without
regard to pressure from
any executive, government, or anyone else. Decisions based solely upon
the law and the evidence
is what the Constitution guarantees.”

providing opportunity and mechanism for adaptation
and change.”
ROYCEALEE WOOD
Regional Superintendent of Schools
“The Constitution of the United States is the law
of the land and our forefathers had the good foresight
to prepare this Constitution to keep us on track. And I
always hope that we will be, but it’s lasted 225 years so far,
so I think we have a good basis for it continuing.”
DR. TOM RUDD
Coroner of Lake County
“The Constitution means to me that everyone who
resides in this country, regardless of status, shall be treated equally and fairly as guaranteed by the bill of rights.”

“Consider what these 52

words mean to you, both

in the practice of law and
in your life as a citizen.”

KEITH GRANT
President of the Lake County Bar Association
“‘In questions of power then, let no more be heard of
confidence in man, but bind him down from mischief in
the chains of the constitution.’ These words of Thomas
Jefferson remind me that the Constitution is our proof
that we are a nation of laws applied to all and not ruled
by the whim of individuals.”
KATHLEEN CURTAIN
President of the Association of Women Attorneys of Lake
County
“To the Association of Women Attorneys of Lake
County, the Constitution means that men and women,
although they have their differences and are diverse, by
striving together can achieve justice under the law and
true freedom for everyone in this great nation.”
CARLTON MARCYAN
President of the Lake County Bar Foundation
“The Constitution is a framework of consistency for
our country, our government, and its citizens yet still

HON. AUDREY
NIXON
Chair of the Law and
Judicial Committee of the
Lake County Board
“Today we celebrate
the blessing of freedom
our founding forefathers
secured for us 225 years
ago. Their wisdom of
concern and understanding, and their vision is
for all mankind is to be
created equal.”

JOY GOSSMAN
Public Defender of Lake County
“The Constitution means to me that even the most
vulnerable of us has equal access to the protections of the
law.”
MIKE NERHEIM
State’s Attorney of Lake County
“The Constitution to me is a constant reminder that
our founders placed above everything, indeed they risked
their lives, for the ideas of opportunity, equality and justice and that we need to keep that as a reminder in what
we do every day – that it is our responsibility to carry
those ideas forward.”
GREGORY NIKITAS
Immediate Past President of the Jefferson Inn of Court
“The Constitution provides the foundation for our
government while allowing for the changes that our society demands.”
KEITH BRIN
Clerk of the Lake County Circuit Court
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“I’ll take a more personal view of it, to me, the
Constitution means that my children’s freedoms will be
protected.”
MARK CURRAN
Sherriff of Lake County
“To me, the Constitution signifies that, through
providence, we are endowed by our creator with these
rights. And that, as government can be benevolent
enough, these rights belong to the people.”
After the close of comments, the entire gathering of
lawyers and judges joined together to recite the preamble
to our Constitution. I invite all of our membership to
pause for a moment and consider what these 52 words
(and the document that follows) mean to you, both in
the practice of law and in your life as a Citizen:
We the People of the United States, in order to form
a more perfect union, establish justice, ensure domestic
tranquility, provide for the common defense, promote
the general welfare, and secure the blessings of liberty to
ourselves and our posterity, do ordain and establish this
Constitution for the United States of America.

12
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Winter Activities
AT THE COURTHOUSE

Friday, November 7
Friday, December 12
8:00 – 9:30 a.m.

LAW SUIT DAYS

CLOTHING DRIVE
Monday, November 3 to
Friday, November 7, 2014

Holiday
Party
November/
December
2014 Holiday
Gift Drive

Lake Forest
C lub
Friday
December 5, 2014

President’s
Awards Dinner
Friday, February 27, 2015
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Recent Cases Construing SCR 213

T

BY MARGARET MULLEN

here were some new and interesting cases construing Illinois Supreme Court Rule
213 in the last year. Rule 213 sets disclosure requirements for trial witnesses in civil
cases, and this includes family cases. The failure to adequately disclose can result
in testimony being barred, so careful attention should be paid by the competent practitioner. Some recent cases are summarized below, but first, here are a few highlights.

corollary to disclosed opinions, as opposed to a deviation
Two new cases—both named Smith—acknowledge
that Rule 213 trumps the summary judgment statute,
from disclosures, which violates the rule. Drakeford v.
rejecting the argument that an affidavit from an undisUniversity of Chicago Hospitals2 offers a useful analysis
closed witness may be used to defeat a motion for sumof the difference between fact testimony, which may not
mary judgment. Smith v. Bhattacharya, 2014 IL App (2d)
need an explicit disclosure, and opinion testimony, which
130891; Smith v. Murphy, 2013 IL App (1st) 121839. The
should be disclosed. Also noteworthy is the affirmance of
Bhattacharya court also rejected an
Lake County’s own Judge Christopher
argument that the sanction of a bar
Starck in Fraser v. Jackson.3 Fraser apMargaret
was too harsh where the trial was six
proved Judge Starck’s bar of a retained
Mullen is a
months away. The appellate court said
expert for his repeated failure to proCircuit Judge
that the timing was irrelevant if the
with the
vide discovery intended to explore his
discovery rules were to have any force
Nineteenth
bias towards defendant-parties.
Judicial
or effect.
Here are the cases in greater de1
Circuit, where
Fakes v. Eloy is remarkable in that
she currently
tail,
and other relevant cases:
it reversed a defense verdict in a medserves as the
ical malpractice case based upon a
Presiding
SMITH V. BHATTACHARYA4
Judge of the
trial court’s erroneous Rule 213 ruling.
Summary judgment in favor of
Consolidated
The opinion demarcates the boundFamily Division. She also serves as
ary between an admissible logical
the Treasurer of the Illinois Judges
1

14

2014 IL App (4th) 121100.
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Association.

2
3
4

2013 IL App (1st) 111366.
2014 IL App (2d) 130283.
2014 IL App (2d) 130891.

malpractice defendant affirmed where plaintiff
failed to disclose an expert at the summary judgment hearing, despite the fact that discovery had
not closed and trial was six months away.
Plaintiff filed a medical negligence action related to
the treatment of his decedent. After an unusual procedural history, including voluntary nonsuit, a meritorious
medical claim affiant who was engaged to the plaintiff
and an order of protection entered in favor of the medical
defendants due to harassment by plaintiff, the matter was
set for trial and a discovery schedule entered. The plaintiff failed to meet the deadline for naming his expert after
the fiancé withdrew, and the deadline was extended. The
plaintiff failed the meet
the second deadline and
the defense filed a motion
for summary judgment.
Counsel for the plaintiff
told the court that an
appointment with a new
expert was scheduled.
The court set the plaintiff’s response date and
the hearing date to allow
for plaintiff to present an
expert. However, the plaintiff’s response merely requested more time. At the hearing, the trial court granted
summary judgment. Plaintiff appealed.
The Second District affirmed, rejecting arguments
that the plaintiff’s failure was not willful and the trial
date was still six months off. The Smith court distinguished cases where summary judgment was reversed, although medical negligence plaintiffs had failed to timely
offer expert testimony. In this case, the court found that
the plaintiff had ample opportunities to locate an expert.
Noting that the trial court remarked that “had plaintiff
named someone [at the hearing], it probably would have
denied the motion and allowed additional time,”5 the appellate court snubbed the plaintiff’s contention that the
sanction was too harsh where the trial date was not for six
months. The court observed that “if the discovery rules
are to have any force or effect, the time left before trial
or for completing discovery must be viewed as irrelevant
here.” Id. at ¶22.

requested documents from the defense related to the
doctor’s consulting activity, including invoices, reports,
and transcripts from previous depositions. The plaintiff
also issued a subpoena duces tecum to the doctor demanding documents related to his medico-legal work.
The trial court entered three separate orders requiring
defendant to produce the materials requested in the subpoena duces tecum. The final order directed the doctor to
provide specified materials the following day, and added
that if the doctor did not timely comply, he would be
required to produce income tax returns, as well. On the
day of the deadline, the defense requested and received
a protective order. Three days after that, the defendant’s
counsel produced only
the income tax returns. A
motion to bar the medical expert was granted
and a motion to reconsider denied. The jury
returned a verdict for the
plaintiff and the defendant appealed.
The appellate court
cited the disclosure
requirements for Rule
213(f)(3)7 and found
the issue to be whether a bar was an abuse of discretion where “defendant ‘continuously and systematically
disregarded’ the trial court’s multiple orders to produce
discovery.”8 Noting that “at any point during these events,
defendant could have complied with discovery and avoided the sanction imposed,”9 the court affirmed the bar.
The court rebuffed the defense argument that the income
tax returns were sufficient disclosure, pointing out that
the trial court had explained that the other requested
material, which was not produced, affected the plaintiff’s
ability to cross-examine the doctor. No abuse of discretion was found.

“Defense verdict reversed
in medical malpractice
litigation for Rule 213
violation.”

FRASER V. JACKSON6
Trial court’s bar of defense medical expert as a result
of multiple failures to comply with disclosure orders
affirmed.
In this litigation arising from a motor vehicle collision, the defense disclosed a medical expert who examined the plaintiff pursuant to Rule 215. The plaintiff
5
6

Id. at ¶20 (bracketed material supplied)
2014 IL App (2d) 130283.

FAKES V. ELOY10
Defense verdict reversed in medical malpractice
litigation for Rule 213 violation. Logical corollary
argument rejected where physician’s trial testimony
contradicted deposition statements.
Plaintiff appealed a jury verdict for the defense in
this healing arts negligence matter, arguing that the
trial court erred in failing to impose sanctions where the
doctor, testifying on his own behalf as an expert, deviated
from his deposition testimony. During his deposition,
he opined to a reasonable degree of medical certainty
that decedent’s death was caused by bleeding esophageal
varices. At trial, during adverse examination by plaintiff’s
7
8
9
10

Id. at ¶27.
Id. at ¶30 (quoting plaintiff’s brief).
Id.
2014 IL App (4th) 121100.
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counsel, the defendant doctor stated: “I’m not exactly
sure what caused [plaintiff’s] death.”11 An objection and
motion to strike based upon Rule 213 was denied by the
trial court.
The defense argued on appeal that the doctor’s trial
testimony was an extrapolation or logical corollary to
deposition testimony that other “potential contributing
factors” could have caused the death, citing Skubak v.
Lutheran General Hospital, 339 Ill.App.3d 30 (1st Dist.
2003).12 The Fakes court distinguished Skubak, observing
that the logical corollary found in that matter:
was consistent with the controlled expert’s Rule
213 disclosure…Here, [the defendant’s] claim
that the other “potential contributing factors”
could have caused decedent’s death directly
contradicted his deposition testimony that decedent’s death was caused by bleeding esophageal
varices.13
The appellate court noted that in Sullivan v. Edward
Hospital, 209 Ill.2d 100 (2004), the supreme court rejected a logical corollary argument which would have
enlarged the scope of an expert’s opinion, holding that
“Rule 213 permits litigants to rely on the disclosed opinions of opposing experts and to construct their trial
strategy accordingly.”14 Fakes found that the undisclosed
opinion testimony violated Rule 213.15
Turning to the remedy, the Fakes court found that the
violative testimony related to a critical issue in the cause,
i.e., cause of death.16 Noting that the undisclosed opinions were contrary to his previous statements and had
the apparent purpose of “distancing [the defendant] from
the opinion he provided at his …deposition,”17 the court
concluded that reversal was warranted.18
SHARBONO V. HILBORN19
Verdict for defendant doctor in medical negligence
case reversed due to use of undisclosed PowerPoint
presentation during the defendant-doctor’s expert
testimony.
The plaintiff, who claimed the defendant failed to
timely diagnose her breast cancer, appealed a jury verdict for the defense asserting various errors. One of the
issues pressed related to the use of a PowerPoint during
the defendant’s testimony on his own behalf. The doctor offered his opinion that he met the standard of care
for a radiologist. The PowerPoint slides compared the
plaintiff’s mammogram and ultrasound images with
11
12
13
14
15
16
17
18
19
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Id. at ¶28.
Id. at ¶68.
Id. at ¶70 (emphasis added).
Sullivan v. Edward Hospital, 209 Ill.2d at 109.
2014 IL App (4th) 121100, ¶72.
Id. at ¶77.
Id.
Id. at ¶78.
2014 IL App (3d) 120597.
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photographs of breast tissue purportedly from a learned
treatise. During the direct examination, the plaintiff objected to the use of the PowerPoint, maintaining she was
unaware of the exhibit. The defendant asserted that he
had emailed the document to the plaintiff at the start of
the trial as the trial court required in its order regarding
demonstrative exhibits.
On appeal, plaintiff contended the use of the exhibit
was error as it lacked foundation, was used improperly
during direct, was not timely disclosed, and was incorrectly categorized as a demonstrative exhibit. Noting that
the demonstrative use of a filmed or photographed image
requires foundational testimony from a witness with
personal knowledge of the object depicted that the image
is true and accurate, the court held that the PowerPoint
lacked that foundation. Additionally, the court stated
that “we do not believe that [the PowerPoint] was properly classified as demonstrative evidence.”20
Instead the court found the exhibit was used to help
show the basis of the defendant’s opinions and to support
his diagnosis of the plaintiff. The court held that the use
of such an exhibit for that purpose was permissible under
Wilson v. Clark, 84 Ill.2d 186 (1981), and Ill. R. Ev. 703.
However, the court found that, in this case, the necessary
foundation for a learned treatise was omitted: “it was never established that the learned treatise, from which the
diagrams and images were taken, was a reliable authority
as required under Wilson v. Clark and Illinois Rule of
Evidence 703.”21
The court also deemed the use of the PowerPoint,
which was to show the basis of the defendant’s medical
opinion, to be highly prejudicial as it “went right to the
heart of the malpractice claim,”22 and also because it
was not sufficiently disclosed under Rules 213 and 214.
The court explained that the Illinois Supreme Court in
Wilson v. Clark, supra, which adopted Federal Rules of
Evidence 703 and 705 (now incorporated in IRE 703 and
705), justified placing the burden of eliciting the bases of
an expert’s opinion on the adverse party in cross-examination in light of Illinois’ “extensive pretrial disclosure
procedure.”23 The court observed that “without timely
disclosure, the plaintiff was completely deprived of her
ability to effectively cross-examine defendant...”24 That
deprivation, the court held, warranted reversal and remand. Id.
RAMIREZ V. FCL BUILDERS, INC.25
Where trial court’s ruling on motion to quash independent expert’s evidence deposition impliedly rejected the defense’s claim that the witness was never
20
21
22
23
24
25

Id. at ¶32.
Id. at ¶33.
Id. at ¶34.
Id. at ¶34.
Id. at ¶35.
2013 IL App (1st) 123663.

previously disclosed, no abuse of discretion found.
Also no abuse of discretion where plaintiff was given
leave to name retained expert on damages after the
closure of discovery but in sufficient time for deposition of new expert and for the defense to name its
own expert.
The plaintiff roofer sued the general contractor for
construction injuries. A $1.58 million verdict for the worker was affirmed, with the court finding sufficient evidence
of control over the work by the general contractor to
support liability. The court also ruled that in light of case
law developments interpreting section 414 of the Restatement (Second) of Torts (1965), the jury instruction
IPI Civil No. 50.01 (2011) was not an accurate statement
of the law. Additionally, under the reasoning of Ready
v. United/Goedecke Services, Inc.26 and based upon the
express terms of section 2–1117 exempting employers from
joint and several liability (735 ILCS 5/2–1117), the verdict
form should not have asked the jury to assess the fault of
plaintiff’s employer. But in this case, these errors did not
warrant reversal.
There were two Rule 213 issues. The first concerned
an independent expert witness, who performed a functional capacity assessment of plaintiff after his injury. The
defense brought a motion to quash his telephone evidence video deposition due to having received a mere two
days’ notice, but the trial court denied it and allowed the
video deposition to take place. The defense argued that
it did not receive the letter in which plaintiff purportedly disclosed the witness and the deposition notice was
counsel’s first notice. The appellate court reasoned:

allowed to name the expert, despite defendant’s objection. The motion in limine claimed that the defense
suffered prejudice in that it was then required to retain
its own damages expert. The trial court denied the motion in limine. Again, no abuse of discretion was found.
The Ramirez court noted that “defendant’s surprise was
limited” since the disclosure was made in sufficient time
to depose the witness and to allow counsel for defense to
name its own expert.30

Considering the factors set forth in Sullivan v. Edward
Hospital,28 the Ramirez court found no abuse of discretion in allowing the evidence. Noting that several other
witnesses had testified as to plaintiff’s physical limitations, the court held “the nature of his testimony and its
prejudicial effect are small.”29
The second issue related to Rule 213 involved a retained expert on damages that plaintiff was given leave to
name after discovery closed. The defense filed a motion
in limine during the trial seeking to bar the witness’
testimony. The motion in limine recounted that plaintiff
(based upon an oral motion made by newly substituted
counsel for plaintiff about six months before trial) was

SMITH V. MURPHY31
Trial court’s refusal to allow unsigned affidavit of
undisclosed expert to be utilized in opposition to a
defense summary judgment motion affirmed.
The plaintiff sued two residents in training as well
as two other doctors for injuries received due to alleged
medical malpractice. At his deposition, the plaintiff’s
standard of care expert, however, repudiated his previous interrogatory answers with respect to the residents,
testifying that their actions were the responsibility of the
attending physician. Plaintiff failed to bring this development to the trial court’s attention and never sought relief
from the discovery order despite numerous opportunities
to do so. Months after the deposition, discovery closed
and the matter was set for trial. The resident defendants
brought motions for summary judgment. In her response, plaintiff attached an unsigned proposed affidavit
of a previously undisclosed retained expert. Finding the
late disclosure “a back-door reopening of discovery” as
well as “prejudicial and untimely,” the trial court refused
to consider the new opinions, and granted summary
judgment.32 The ruling was appealed pursuant to SCR
304(a).
Noting that Rule 213(d) requires answers to interrogatories within 28 days, and that seasonable supplements
are required under Rule 213(i), the Smith court found that
the plaintiff violated Rule 213. It also noted the requirement of Rule 218(c) that discovery be completed no later
than 60 days before trial. Here the affidavit was proffered
within days of the planned trial date. [The trial date had
been stricken when the summary judgment motions were
filed.] Observing that Rule 219 empowers a trial court
to impose appropriate sanctions for a party’s failures to
comply with rules or with trial court discovery orders,
the lower court’s bar was examined under the six factors
enumerated in Sullivan v. Edward Hospital.33 No abuse of
discretion was found.
Smith also rejected argument by plaintiff that the
Code of Civil Procedure and case law allowed the use of
an undisclosed affidavit to defend against the summary
judgment, even if the testimony was properly barred
at trial. The court rejected the contention that section

26
27
28
29

30
31
32
33

We have no way of knowing whether the letter
was sent or received; however, the trial court
heard defendant’s argument that counsel never
received the letter and nevertheless permitted
the evidence deposition to take place and permitted the evidence deposition to be presented
to the jury.27

232 Ill.2d 369 (2008).
Id. at ¶217.
209 Ill.2d at 110.
Id. at ¶218.

Id. at ¶221.
2013 IL App (1st) 121839.
Id. at ¶11.
209 Ill.2d 100, 110 (2004).
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2-1005 of the Code of Civil Procedure, which allows
affidavits to be used in opposition to summary judgment,
“trumps any discovery sanction.”34 The court observed
that allowing such an interpretation would result in
the denial of summary judgment, only to wind up in a
directed verdict at trial due to the lack of evidence, thus
“wasting the court’s and all the parties’ time...‘[T]he law
does not require the doing of a useless act.’”35 Finally,
distinguishing the cases cited for the proposition that an
untimely affidavit could be considered, the Smith court
found plaintiff’s affidavit “nothing more than a thinly
veiled attempt to circumvent the trial court’s discovery orders and its authority to reasonably regulate the
parties’ discovery process...Ill. Sup. Ct. R. 201 (eff. July 1,
2002).”36
DRAKEFORD V. UNIVERSITY OF CHICAGO
HOSPITALS37
Improper disposition of infant’s remains in a mass
unmarked grave results in award of $3 million
against hospital. Trial court’s 213 rulings affirmed,
but criticized by dissent for failing to undertake a
Sullivan analysis.
After the death of her infant child, the mother
brought suit for medical negligence and for willful and
wanton interference with plaintiff’s right to possession
of the daughter’s remains. The jury returned a verdict rejecting the medical negligence, but awarded $4.6 million
on the willful and wanton count. The trial court imposed
a remittitur. Both sides appealed. Numerous issues were
raised including the statute of limitations, sufficiency of
the evidence as to emotional distress, jury instructions
including the missing-evidence instruction, improper
argument, propriety of the damage award and the remittitur, as well as Rule 213 and other evidentiary rulings.
The appellate court affirmed, ruling that the hospital’s motion for judgment notwithstanding the verdict
was denied without error. There was conflicting evidence
about whether the mother had requested an autopsy (as
she testified she had) and undisputed evidence that file
documents were missing and that the hospital’s “expiration coordinator” failed to follow hospital procedures.
With respect to Rule 213, after plaintiff objected, the
trial court barred proffered testimony from one of the infant’s attending physicians concerning what the hospital’s
customary practice would have been if the plaintiff had
requested an autopsy. At his deposition, the doctor had
not testified about autopsies, and had disclaimed attending the baby during the last two months of her life. On
appeal, the majority opinion referred to the disclosure
requirements for retained experts.
34
35
36
37
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Addressing the defense’s contention that performing
an autopsy is included within the definition of care and
treatment rendered by the attending physician, the Drakeford majority stated:
The trial court was well within its discretion
when it determined that the performance of an
autopsy by a physician other than [the witness]
was not a part of the care and treatment the doctor rendered to plaintiff’s infant daughter.38
The trial court also refused testimony from the same
attending physician regarding his customary practice
when advising parents about autopsies. The defense had
argued such testimony was based upon “facts” within the
doctor’s personal knowledge and involvement, and was
not “opinion” testimony.39 The appellate court disagreed,
finding the proposed testimony “would have constituted
speculative opinion testimony.”40 Custom and practice
“may be established by opinion testimony of a person
with personal knowledge or by introduction of specific
instances of conduct sufficient in number to support a
finding of routine practice.”41 The court reasoned:
For the doctor to infer that no autopsy was
requested because there was no charting entry
is opinion, and his inference that no autopsy
was requested because in practice, if it was, it
would have been charted constitutes an opinion
as well.42
[Author’s Comment: Compare Taylor v. County of
Cook,43 and Jones v. Rallos.44 Taylor found no abuse of discretion in the admission of testimony by experts, much
of which was previously disclosed or the door to which
was opened by the cross-examining plaintiff, stating that
the information was “factual” and “not an opinion.”45 Taylor cited Nassar v. County of Cook46 for the proposition
that factual statements are not subject to Rule 213. Nassar
held testimony that plaintiff had an infection “was not
an opinion, but a factual statement and therefore not
subject to Rule 213.”47 Nassar cited Seef v. Ingalls Memorial Hosp.48 in support of this holding without any analysis.
But that is a thin reed because Seef, in ruling on a series
of 25 separate evidentiary issues on appeal, made the
following comment without including the disputed testimony for the record: “Plaintiffs’ objections 10 and 15 were
not directed to opinion testimony but factual statements
38
39
40
41
42
43
44
45
46
47
48

Id. at ¶32 (bracketed material supplied, emphasis supplied).
Id. at ¶33.
Id. at ¶34.
Id.
Id. at ¶35.
2011 IL App (1st) 093085.
384 Ill.App.3d 73, 83 (1st Dist. 2008).
Id. at ¶46.
333 Ill.App.3d 289 (1st Dist. 2002).
Id. at 303.
311 Ill.App.3d 7 (1st Dist. 1999).

and thus properly overruled.”49
Jones relied on Seef for the same proposition. In
Jones, the plaintiff alleged he was misdiagnosed as HIV
positive. Plaintiff called as a witness a physician, who
was formerly employed at the defendant’s clinic and who
had also treated plaintiff. Over a 213 objection, he testified, based upon his knowledge of office practices, that
the referral paperwork in the plaintiff’s chart appeared
incomplete, suggesting it had not been processed by the
staff. This testimony appeared to contravene the defense’s
assertion that plaintiff failed to seek referral treatment.
The appellate court held there was no 213 violation
because this “testimony related to office practices, not
expert medical opinion.”50]
Finally the court rejected as “meritless” an argument
that the doctor should have been able to testify that the
plaintiff had failed to request an autopsy because the
plaintiff was allowed to testify that she had made such a
request.51 “[P]laintiff disclosed in her deposition that she
requested an autopsy, so there was no Rule 213 issue. The
hospital did not disclose as to [the doctor], so Rule 213
applied. One outcome is not tied to the other.” Id.
The dissenting justice would have remanded the
question of barring the attending physician’s testimony
that there was no request for an autopsy, and would have
required a Sullivan factors analysis. Pointing out that a
bar is not automatic, the dissent complained that “there
is nothing in the record that discusses those [Sullivan]
factors. In order to strike or bar this information, the trial
court was required to utilize [the six] factors.”52
STEELE V. PROVENA HOSPITALS53
Reversal of jury verdict of $1.5 million for plaintiff in
medical negligence matter. Appellate court remanded for new trial against emergency room doctor,
based upon Rule 213 and other errors. No logical
corollary where defendant doctor proffered opinion
on a topic upon which he previously denied he had
an opinion. Trial court erred in allowing cross of
defedant’s proximate cause expert regarding his lack
of standard of care opinions relative to defendant
doctor. While Rule 213(g) does not limit cross, scope
and foundational concerns do. No prejudice found
where expert offered undisclosed opinion that was
consistent with opinions already offered by defendant.
Decedent, who was treated by other physicians both
before and after the alleged negligence of defendants,
died from systemic failure caused by disseminated undiagnosed varicella zoster infection. The plaintiff sued an
49
50
51
52
53

Id. at 23.
Jones, 384 Ill.App.3d at 84 (citing Seef v. Ingalls Memorial
Hosp., 311 Ill.App.3d 7, 23 (1st Dist.1999)).
Id. at ¶36.
Id. at ¶76, Gordon, J. dissenting (bracketed material supplied).
2013 IL App (3d) 110374.

emergency medicine doctor and the hospital at which he
worked. The jury found for the plaintiff and awarded $1.5
million. The appellate court reversed the verdict related
to the hospital outright, finding inadequate proof to establish apparent agency. The verdict as to the doctor was
reversed and remanded for a new trial.
Unrelated to Rule 213, the appellate court found
reversible error in the admission of lay testimony from
three witnesses who stated that the decedent exhibited a
rash that “looked like chicken pox.” The court found that
the testimony was irrelevant, tantamount to a medical diagnosis, and prejudicial, especially because the
plaintiff’s counsel misused the testimony with an expert
witness. The trial court was also found to have committed
reversible error in refusing a defense proffer of testimony
about the decedent’s course of treatment after the alleged
malpractice. “The reasons for the failure of other doctors
to diagnose chicken pox and underlying varicella zoster
infection so close in time to [defendant’s] treatment of
[decedent] is relevant and probative.”54
The court found no abuse of discretion in allowing
plaintiff’s infectious disease specialist to address the standard of care for an emergency room physician. Because
plaintiff’s retained expert on infectious disease met the
foundational requirements of licensure and familiarity
with the methods, procedures and treatments of emergency room doctors, the trial court had discretion to
determine the witness’ qualifications and competency.55
Likewise, a ruling allowing both of plaintiff’s retained
experts to offer opinions as to defendant’s breach of the
standard of care was within the lower court’s discretion
and “not necessarily cumulative.”56
Construing Rule 213, the court held that there was
no abuse of discretion when the trial court barred the
defendant doctor’s testimony that would have explained
why the decedent’s liver enzymes were high. At deposition, the doctor stated he had no opinion as to why her
enzymes were high, and at trial he testified that he had
no opinion on the day he treated her. The appellate court
observed that if the doctor developed an opinion later as
to why the enzymes were elevated, he should have seasonably supplemented under Rule 213(i). The Steele court
flatly rejected an argument that the proffer was a logical
corollary: “this testimony cannot be a natural corollary
of any disclosed opinion when he twice expressly denied
having such an opinion.”57
The court also held that the plaintiff’s attorney was
erroneously permitted to cross-examine the defense
proximate cause expert concerning the fact that he had
no opinions regarding the standard of care. The defendant’s expert was an infectious disease specialist who
54
55
56
57
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testified on direct only as to causation issues. Although
the court acknowledged that Rule 213(g) does not limit
cross, it found the rule did not “authorize” the challenged
cross.58 Reviewing the foundational requirements of
licensure and familiarity for standard of care evidence,
the court noted that there was no showing that the infectious disease doctor was sufficiently knowledgeable of
emergency room procedures to satisfy the second prong.
Without that foundation, the court held any questioning
as to the standard of care to be improper. Additionally
the court found that the questions asked “plainly exceeded the scope of the direct examination,”59 commenting
that “[w]e do not believe that the rule [213(g)] is intended
to change fundamental and long-standing procedural,
as opposed to disclosure, restrictions on cross-examination.”60
Finally, Steele held that harmless error occurred
where the plaintiff’s expert was permitted to testify
without previous disclosure that the decedent’s ingestion
of prednisone suppressed symptoms of itch related to
the rash observed by the defendant doctor. The defendant doctor had already recognized in his testimony that
prednisone may suppress itching. “Where testimony is
undisclosed pursuant to Rule 213, but is cumulative of
other testimony, the opposing party is not prejudiced...”61
KUBICHECK V. TRAINA62
Rule 214: Trial court affirmed for granting of a new
trial in a medical malpractice matter as a sanction
for defense expert’s failure to provide bias information concerning the nature of his medical-legal
work. Trial court could properly conclude prejudice,
even without a definitive showing, where the expert
was in full control of the relevant information.
In this medical malpractice matter, the plaintiff
requested records relating to the frequency of the defense
expert physician’s testimony for plaintiffs and defendants. The response was that there were no such records.
Despite court orders, Rule 214’s imposition of the duty
to seasonably supplement, and a deposition notice to
produce, no additional production was effected during
pretrial discovery. However, at deposition, the expert admitted there was a list but he “insisted on producing the
list in lieu of answering questions on the subject.”63
Plaintiff’s repeated requests for the list after the
deposition were unsuccessful. Finally, after the plaintiff
filed a motion to bar the expert one week before trial,
the defense promised to produce the list the following
day. That following day, after more prompting, a list of
cases was produced. The trial court denied the motion to
58
59
60
61
62
63

Id. at ¶102.
Id. at ¶104.
Id. (bracketed material supplied).
Id. at ¶107.
2013 IL App (3d) 110157.
Id. at ¶15.
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bar, but the court “attempted to craft a remedy by giving
[plaintiff’s counsel] wide latitude to attack [the expert’s]
credibility during cross-examination by showing that
[the expert] had withheld information...”64 Much of the
plaintiff’s cross of the expert focused on the failure to
comply, but the expert claimed he had no knowledge the
information had been requested until a week before his
production. He also admitted that the list he had submitted was incomplete.
After the defense verdict, the trial court granted the
plaintiff’s motion for a new trial. On appeal, the court
observed that “[u]nder the appropriate circumstances,
a trial court may order a new trial as a result of a discovery violation committed by the party who prevailed in
the initial trial.”65 The ruling was reviewed for abuse of
discretion, and with reference to the six part test utilized
in Shimanovsky v. General Motors Corp.:66 “(1) the surprise to the adverse party; (2) the prejudicial effect of the
proffered testimony or evidence; (3) the nature of the
testimony or evidence; (4) the diligence of the adverse
party in seeking discovery; (5) the timeliness of the adverse party’s objection to the testimony or evidence; and
(6) the good faith of the party offering the testimony or
evidence.”
[Author’s Comment: These are usually described by
this author as the Sullivan factors, referring to Sullivan
v. Edward Hospital.67 However this six factor test has
been used by Illinois courts as far back as 1973.68 Prior
to that, it appears four or five factors sufficed.69 Earlier
cases examined issues such as attempts to conceal, other
evidence in the case, and surprise,70 or bad faith, intentional concealment, surprise, prejudice, and whether the
testimony was cumulative.71]
Applying the six-factor test, Kubicheck found the
expert’s admission that the list he finally provided was
incomplete surprised the plaintiff, and it was reasonable
to conclude prejudice. The appellate court noted that
the expert was the only expert besides the defendant to
testify in defendant’s favor and impeachment would have
been critical.72 The disclosure on the eve of trial came too
late to be useful.73 The remaining factors also supported
the trial court’s ruling.
Kubicheck rejected the defendant doctor’s argument
that Rule 219(c) applied only to “discovery abuses com64
65
66
67
68
69
70
71
72
73

Id. at ¶18 (bracketed material supplied).
Id. at ¶29.
181 Ill.2d 112, 124 (1998).
209 Ill.2d 100, 110 (2004).
See, e.g. Kirkwood v. Checker Taxi Co., 12 Ill.App.3d 129 (1st
Dist. 1973).
See, e.g., Buckler v. Sinclair Refining Co., 68 Ill.App.2d 283,
290-91 (5th Dist. 1966) (four factors) and Rosales v. Marquez,
55 Ill.App.2d 203, 207-208 (1st Dist. 1965) (five factors).
Perez v. Baltimore & O. Ry. Co., 24 Ill.App.2d 204, 211-12 (5th
Dist. 1960).
Reske v. Klein, 33 Ill.App.2d 302, 307-08 (5th Dist. 1961).
Id. at ¶33.
Id.

mitted by ‘a party or…at the instance of or in collusion
with a party.’”74 Pointing out that the trial court did not
fault the attorneys involved, the defendant contended
that he should not be sanctioned for discovery violations
committed by his expert. Noting that the defendant’s
interpretation would allow parties to evade their discovery obligations by blaming their expert, and citing Rule
213(f)(3), the Kubicheck court found the discovery rules
impose enforceable obligations upon the parties to disclose information relating to their experts.75 The failure
to make disclosures under the rules justifies sanctions,
“even if the failure is the result of actions taken or not
taken by the controlled expert themselves.”76
The Kubicheck court also rebuffed defendant’s assertion
that a new trial was not warranted because plaintiff could
point to no specific prejudice: “[plaintiff] does not, and cannot, know what is contained in the materials [the expert]
has not disclosed. It would be unfair to require [plaintiff’s]
counsel to identify something important or prejudicial contained in documents that were improperly withheld from
him and that remain entirely within [the expert’s] control.”77
74
75
76
77

Id. at 39 (citing Ill. Sup. Ct. R. 219(c)).
Id. at ¶39.
Id.
Id. at ¶41 (emphasis in original, bracketed material supplied).
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Dissecting Affidavits Under
Supreme Court Rule 191(a)

T

BY MATTHEW R. DAVISON

oo often, attorneys confronting a 2-619 Motion to Dismiss or a Motion for Summary Judgment are transfixed with launching a blunderbuss assault on the substantive motion and overlook the opportunity to scrutinize the attached supporting
affidavit. Illinois Supreme Court Rule 191(a) governs such affidavits in support of (or in
opposition to): motions for summary judgment under Section 2-1005; motions for involuntary dismissal under Section 2-619; and motions to contest jurisdiction over the person under Section 2-301.

Rule 191(a) is only three sentences in length and
ostensibly straightforward. But unpacking its language
reveals a litany of requirements an affidavit must meet
to survive a motion to strike. Attorneys preparing these affidavits, and
Matthew R.
those attorneys opposing them, both
Davison is
benefit from a careful review of 191(a)’s
an attorney
in Arlington
requirements.
SCOPE & APPLICATION
The Rule’s applicability is limited
to the aforementioned motions (summary judgment under §2-1005, involuntary dismissal under §2-619, and
objections to personal jurisdiction
under §2-301). Motions for summary
judgment under §2-1005 or for involuntary dismissal under §2-619 must
be filed before the last date, if any, set
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by the trial court for the filing of dispositive motions.1 Is
an affidavit required each time an attorney files such a
motion? No. For instance, in situations involving a §2-619
Motion, the grounds for the motion
may appear on the face of the pleading and no affidavit may be needed.2
However, if such motion is supported
by affidavit and the facts within the
affidavit are not contradicted with a
counter-affidavit, they must be taken
as true.3

Heights who
devotes his
practice to civil
appeals and
trial advocacy
involving
contested
estates and
fiduciary litigation. He may
be reached via email at info@
MatthewRDavison.com and by
phone at 847-272-8481

1
2

3

Il. Sup. Ct. R. 191(a).

See 735 ILCS 5/2-619(a) (“If the grounds
do not appear on the face of the pleading
attacked the motion shall be supported by
affidavit.”) (emphasis added).

Ardisana v. Northwest Community
Hosp., Inc., 342 Ill. App. 3d 741, 748
(1st Dist. 2003).

OBEY THE ‘SHALLS’
Strict compliance with Rule 191(a)’s requirements for
affidavits is a necessity as, for example, “[a]n affidavit submitted in the summary judgment context serves as a substitute for testimony at trial.”4 Consequently, Rule 191(a)
sets forth a variety of “shalls” that the affiant must meet:
the affidavits “shall be made on the personal knowledge
of the affiants; shall set forth with particularity the facts
upon which the claim, counterclaim, or defense is based;
shall have attached thereto sworn or certified copies of
all documents upon which the affiant relies; shall not
consist of conclusions but of facts admissible in evidence;
and shall affirmatively show that the affiant, if sworn as a
witness, can testify competently thereto.”5
The first “shall”
mandates that the facts
contained in the affidavit
must be made on the personal knowledge of the
affiant. Mere assertions,
opinions, and self-serving or conclusory statements are inappropriate
and should be stricken.6
Moreover, statements
based on an affiant’s information and belief are insufficient.7 For instance, where an affidavit asserted that a
plaintiff was owed “no less than $221,652.91” the appellate
court found that such approximation reflected a conclusion and did not evince personal knowledge.8 Naturally,
this rule applies with equal force to counter-affidavits. A
counter-affidavit containing an engineer’s hypothetical
possibilities for why a chemical abruptly entered a harbor
was mere speculation, not personal knowledge, and thus
insufficient to create an issue of material fact.9
The second “shall” requires the affidavit to “set forth
with particularity the facts upon which the claim, counterclaim, or defense is based.”10 This is a subtle but strict
reminder to the attorney to maintain consistent focus
throughout the case—from the outset when drafting a
pleading, to later on when preparing the relevant motion—consistency in theme and fact is critical. The
affidavit should not be drafted as an unmoored, independent vessel, but instead directly tethered to the claim

of the case. For example, where a plaintiff’s affidavit in
support of summary judgment asserted a set of facts for
breach of a guaranty, but the plaintiff’s complaint otherwise asserted failure to pay an invoice, the affidavit failed
to meet the requirements of 191(a).11
Next, the affidavit shall have attached sworn or certified copies of all documents upon which the affiant relies.
This requirement serves as a safeguard against the court
considering any improper evidence with the relevant motion, such as hearsay.12 Indeed, on motions for summary
judgment, a court should not consider evidence that
would otherwise be inadmissible at trial.13 And, without
proper authentication, no document is admissible.14
Thus, an affidavit should
provide the authentication needed to make
an attached document
compliant with Rule 191
and properly before the
court. Usually, the failure
to attach the documents
is fatal,15 though some
courts indicate that the
failure to attach the documents is a technical violation of Supreme Court
Rule 191(a) which should
be disregarded in limited scenarios when it appears the
affiant would be a competent witness at trial.16
Similarly, the fourth “shall” requires that the affidavit
consist of facts, not conclusions. Where an affidavit of a
correctional center supervisor merely recited the results
of a recalculation of “good-conduct credit” provided to
an inmate, without any supporting facts displaying the
method for such recalculation (or any attached documentation), the recitation was deemed a conclusion and
improper.17
The final “shall” mandates that the affidavit should
affirmatively show that the affiant, if sworn as a witness,
can testify competently to the facts set forth. There
are two key components of this requirement. First, the
affidavit must affirmatively show that the affiant could
testify to the facts. Although not required,18 best practice

4

13

“Deference to the Rule’s
‘shalls’ can successfully
avoid or defend against
any motions to strike.”

5
6
7
8
9
10

Robidoux v. Oliphant, 201 Ill. 2d 324, 335 (Ill. 2002) Robidoux
is required reading for any practitioner when it comes to 191
affidavits. For example, this case also outlines how notarization
is not required for 191 affidavits.
Il. Sup. Ct. R. 191(a).
See Geary v. Telular Corp., 341 Ill. App. 3d 694, 699 (1st Dist.
2003).
See Jaffe v. Fogelson, 137 Ill. App. 3d 961, 964 (1st Dist. 1985).
Id.
See Outboard Marine Corp. v. Liberty Mut. Ins. Co., 154 Ill. 2d
90 (Ill. 1992).
Il. Sup. Ct. R. 191(a).

11
12

14
15
16
17
18

See Standard Oil Co., Division of American Oil Co. v. Lachenmyer, 6 Ill. App. 3d 356, 360 (1st Dist. 1972).
See Kellman v. Twin Orchard Country Club, 202 Ill. App. 3d 968,
973 (1st Dist. 1990).
See CCP Ltd. Partnership v. First Source Financial, Inc., 368 Ill.
App. 3d 476, 484 (1st Dist. 2006).
Id.
See Preze v. Borden Chemical, Inc., 336 Ill. App. 3d 52, 57 (1st
Dist. 2002) citing Robidoux, 201 Ill. 2d at 339–40.
See Andrews v. Northwestern Memorial Hosp., 184 Ill. App. 3d
486, 492 (1st Dist. 1989).
See Simpson v. Irving, 99 Ill. App. 3d 176, 179 (3rd Dist. 1981).
See Streams Club, Ltd. v. Thompson, 180 Ill. App. 3d 830, 836
(2nd Dist. 1989)(If it appears from the document as a whole
that the affiant would be a competent witness if called, such a
detailed recitation is not required by Rule 191).
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suggests that the affidavit specifically recite language
at the outset of the affidavit, such as: “My name is John
Doe. I am the Plaintiff in the above-captioned matter. I
am over the age of 18 and of sound mind. I have personal
knowledge of the facts set forth in this affidavit. I could
competently testify to the facts set forth herein if called
to do so in court.” The second component of this “shall”
requires that the affiant could testify to the facts set forth,
not that the affiant will testify.19
CHALLENGING THE AFFIDAVIT
It is incumbent on any attorney giving serious consideration to attacking an affidavit to first assess the affidavit alongside Rule 191(a) and review it for compliance.
After all, it is the responsibility of the party objecting to
the sufficiency of a Rule 191(a) affidavit to challenge it
in the circuit court and secure a ruling.20 A failure to do
so results in waiver.21 Common practice is to attack the
defective affidavit (or portions of it) via motion to strike.
19

20
21

See Brooks v. Illinois Masonic Hosp. and Medical Center, 240
Ill. App. 3d 521, 524-25 (1st Dist. 1992) (“[A] literal reading of
Rule 191 requires that the affiant could testify competently, not
that affiant will testify. If the Supreme Court had intended that
Rule 191 affiants be disclosed as expert trial witnesses, it could
have specifically provided for such.”)
See Cordeck Sales, Inc. v. Construction Systems, Inc., 382 Ill.
App. 3d 334, 383 (1st Dist. 2008).
Id. at 393.

Indeed, Illinois courts reason it “is poor practice for a
circuit court to simply strike affidavits, sua sponte, without some sort of motion pending, be it oral or written.”22
Rather than striking an affidavit in its entirety, a circuit
court should only strike those sections that it deems
improper.23
APPELLATE REVIEW
Appellate review of a motion to strike an affidavit
isn’t as clear-cut as the rule itself. The standard of review
for such motions is an ongoing debate. As the Second
District recently outlined, “there is no unanimity among
appellate courts as to the proper standard for reviewing a
motion to strike an affidavit for lack of compliance with
Rule 191(a).”24 While the Illinois Supreme Court once
indicated that motions to strike affidavits are evidentiary
in nature and subject to an abuse of discretion standard,25 some appellate courts have since applied a de novo
standard when reviewing a ruling on a motion to strike
an affidavit in conjunction with a motion for summary
judgment.26
CONCLUSION
The foregoing comments detail how attorneys on
both sides of a case may benefit from a careful review of
Rule 191(a). For attorneys drafting an affidavit in support of a motion, the affiant’s statements (as well as any
attached documents) are subject to strict requirements.
Deference to the Rule’s “shalls” can successfully avoid or
defend against any motions to strike. Likewise, attorneys confronting a motion for summary for judgment or
2-619 motion should methodically review the motion’s
attached affidavit for any deviations from 191(a)’s “shalls.”
This surgical approach may yield results that an otherwise wide-ranging attack on the motion could not. If
no motion to strike the affidavit is made, the deficiency
is waived and an opportunity is lost. Such missed opportunities make for disappointed clients and inflexible
appeals.
22 Adams v. Bath and Body Works, Inc., 358 Ill. App. 3d 387, 398
(1st Dist. 2005).
23 See Cincinnati Companies v. West American Ins. Co., 287 Ill.
App. 3d 505, 514 (2nd Dist. 1997).
24 Cain v. Joe Contarino, Inc., 2014 IL App (2d) 130482 (2nd Dist.
2014) comparing American Service Insurance Co. v. China
Ocean Shipping Co., Inc., 402 Ill. App. 3d 513, 524 (1st Dist.
2010) (abuse of discretion standard), with Jackson v. Graham,
323 Ill. App. 3d 766, 773 (4th Dist. 2001) (de novo standard).
25 In re Estate of Hoover, 155 Ill. 2d 402, 420 (Ill. 1993).
26 Jackson v. Graham, 323 Ill. App. 3d 766, 774 (4th Dist. 2001)
(explaining that, while the Illinois Supreme Court case of In re
Estate of Hoover detailed an abuse of discretion standard, the
Court did not directly address the proper standard of review for
when the circuit court rules on a motion to strike an affidavit in
conjunction with a motion for summary judgment.)
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Earlywine Failed to Define
‘Available Funds’ in Section 5/501
of the Dissolution Act
BY MARY LEUKAM

I

n In re Marriage of Earlywine,1 advance payment retainers met their match in Section
5/501 (c-1) of the Dissolution of Marriage Act. Following the lead of Dowling v. Chicago Options Associates, Inc.,2 which recognized a new type of retainer in Illinois,
Illinois Supreme Court Rule 1.15 (2010) set forth the requirements for advance payment
retainers. In an advance payment retainer, money paid to the attorney immediately becomes the property of the attorney and, therefore, inaccessible to the client’s creditors.
The Dowling court stated these retainers should be used “sparingly,” citing to bankruptcy and forfeiture cases.3 The court did not, however, delineate their use in other areas of
law. Earlywine tested the use of advance payment retainers in certain divorce cases.
Section 5/501 (c-1) (3) of the Dissolution of Marriage
Act aims to “level the playing field”
between spouses.4 To assure that both
Mary Leukam
spouses can afford representation,
is a 2014
graduate
the Act allows the court to disgorge
of the John
fees from one spouse’s attorney to
Marshall Law
5
the other spouse’s attorney. EarlySchool and
wine involved the divorce of a couple,
a Morrissey
Scholar.
neither of whom had the funds to pay
an attorney.6 The petitioner-husband
1
2
3
4
5
6

2013 IL 114779.
226 Ill.2d. 277 (2007).
226 Ill.2d. at 293.
2013 IL 114779, at ¶ 21.
Id. at ¶¶ 22-25.
Id. at ¶¶ 4-5.
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borrowed $8,700 from his family and entered into an
advance payment retainer with his
divorce attorney.7 The attorney for the
wife sought fees under 5/501 (c-1) to
“level the playing field,” and the trial
court ordered the petitioner’s attorney
to disgorge $4,000 of the money held
in the advance payment retainer.8 The
appellate court affirmed.9
Affirming both lower courts, a
unanimous Illinois Supreme Court
7
8
9

Id. at ¶ 4.
Id. at ¶ 5.
In re Marriage of Earlywine, 2012 IL App
(2d) 110.

in Earlywine held that sanctioning advance payment
retainers in divorce cases involving 5/501 (c-1) (3) would
undermine a core tenet of the Dissolution of Marriage
Act.10 The Illinois legislature provided for disgorgement
to avoid a situation in which one party to a divorce could
dominate the proceeding solely because that party had
access to money for attorney’s fees.11
Earlywine addressed what type of retainers could be
disgorged, but did not address what money from those
retainers is considered “available” for disgorgement. Section 5/501 (c-1) allows “available” funds to be disgorged:
“the court...shall enter an order that allocates available
funds for each party’s counsel, including retainers or
interim payments, both
previously paid, in a manner that achieves substantial parity between the
parties.” However, “available” is not defined by
either the statute or case
law. Like the appellate
court, the Illinois Supreme Court in Earlywine
focused on the “retainers”
that were available to be
disgorged and not the
“available” funds.
Chicago attorneys,
Paul Feinstein and
Michael DiDomenico, raised concerns about the court’s
failure to define “available” in their amicus brief in
Earlywine.12 The amici pointed out several consequences
of the court’s interpreting the statute to include earned
fees. They asserted that divorce lawyers would be paying
themselves at their own risk because monies they had
earned and spent could be subject to disgorgement until
a final judgment.13 Also, many divorce lawyers would
need to increase cash reserves or obtain a line of credit.14

In addition, because of the risk of disgorgement, divorce
lawyers might avoid cases for clients with low incomes
or meager assets.15 Finally, the amici pointed out that a
lawyer without means to comply with a disgorgement
order or who challenged such an order could face civil
contempt.16 Feinstein and DiDomenico recommend that
“available” be defined as “unearned” attorney’s fees.17
Allowing only unearned fees to be disgorged under 5/501
(c-1) fits with the statutory language of available fees,
while reducing risks to divorce attorneys who accept
clients with low incomes.
Although Earlywine upholds the spirit of 5/501 (c-1)
of the Dissolution of
Marriage Act, divorce
attorneys and their
clients remain at risk in
certain situations. The
net effect of Earlywine
will be to increase the
cost of divorces because
the divorce bar will, in
all likelihood, pass on
its own risk of disgorgement to the clients in
increased fees.
The holding in
Earlywine ensures that divorce clients cannot race one
another to an attorney to enter into an advance payment retainer and have the money shielded from future
disgorgement. However, if either Illinois courts or the
legislature were to clarify that “available” funds are unearned fees, that clarification would alleviate some of the
lingering uncertainties for both divorcing couples and
their attorneys.

10
11
12

13
14
15
16
17

“Did not address
what money from
those retainers is
considered ‘available’ for
disgorgement.”

Id. at ¶¶ 26-28.
Id. at ¶ 27.
Brief for Paul L. Feinstein et al. as Amici Curiae Supporting the
Appellant, In re Marriage of Earlywine, 2013 IL 114779.

Id.
Id.
Id.
Id.
Id.
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Committee

Chit Chat

The Associate Member Committee will host a Brown Bag
seminar at noon on Thursday Nov.
13th in the LCBA office on the topic:
“Everything You Wanted to Know about
Paralegals/Legal Assistants but Were Afraid to
Ask.” CLE is available. Committee Chair Gayle Miller
will provide information about paralegals, answer questions
including: What qualifications do paralegals have? What should I pay
a paralegal? How can a paralegal enhance a law practice? How are
paralegals different than legal secretaries?
***
The Young and New Lawyer Committee’s transition year has gotten
underway, and everyone seems to like the changes they’ve made.
The group’s first presenter, Joanne Vanderstreek, was a smashing
success, and the Committee is sure that by the time you have read
this, you will have enjoyed Rick Lesser’s insights as well.
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The Committee is taking a
break for the holiday season and
will resume on January 23, when
its future Chair, Alan Lenczycki will
be present on a Criminal Law topic. It will
be a wonderful way to meet the heir apparent,
learn more about what he does, and pick up a few
pointers yourself. As always, bring a lunch to the LCBA office at
noon to partake in the group’s offerings, including .5 hours free CLE.
For more information on topics or speaking opportunities, email stregeamy@waukegan.com.
***
The Local Government and the Employment Law Committees are
hosting a joint meeting at the Grille in Lake Forest on November 19,
2014 at 5:15. Lynn Himes of Scariano, Himes and Petrarca will present. Please join for some free CLE, appetizers, and refreshments as
the two committees join forces to discuss employment issues.

Annual
Holiday Party
All L C BA Members Invited

Friday, December 5, 2014
5:00 – 7:30 p.m.
Hosted Hors d’oeuvres

Lake Forest C lub

554 N. Westmoreland Road • Lake Forest
Valet Parking Available

COME FOR THE FUN AND DONATE
A BOOK FOR A CHILD THIS HOLIDAY!
Please donate a new or gently used book to assist Catholic Charities
Waukegan. This year their warehouse was robbed of hundreds of items,
according to Jim Wogan, the program coordinator, “it was all unopened
gifts that were set up for distribution.” Catholic Charities distributes gifts
to about 15,000 families annually.
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Expungement Relief for Advisers
Keeps BrokerCheck in Check

F

BY JAMES ECCELSTON

INRA (the Financial Industry Regulatory Authority) is under pressure to improve
investor protections, from both investor advocacy groups and its regulator, the
Securities and Exchange Commission (SEC). In response, FINRA has proposed
numerous rules. One such rule relates to changes to BrokerCheck, an online database
containing registration, employment, regulatory, and arbitration/litigation information on brokers and brokerage firms. In short, FINRA proposes that financial services
firms provide a link to BrokerCheck in their online marketing—including social media
and third-party websites—where their biographies appear. Trade groups and financial
or she took the securities licensing examination. That said,
services firms are up in arms, and vow to
most of the BrokerCheck information in the database not
continue to oppose that proposal.
only is relevant, but also should be readily accessible to the
Whatever the outcome of FINRA’s BrokerCheck proposal, there can no doubt that the investing public is increasingly aware of BrokerCheck, and it seems certain that the
trend will continue. FINRA, along with the SEC and the
state regulators, have stepped up their
public awareness campaigns. The other
James J. Eccleston
heads the firm
certainty is that the amount of data on
of Eccleston
BrokerCheck will continue to expand.
Law, P.C. The
Not long ago, for example, there was a
firm represents
time limitation for BrokerCheck searchinvestors
and advisers
es; that limitation has been removed.
nationwide. Mr.
One prominent investor advocacy
Eccelston can
group is pushing for broader disclosure,
be reached at
including the disclosure of an adviser’s
jeccleston@
ecclestonlaw.com
securities licensing examination scores,
and 312-332-0000.
as well as the number of times that he
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investing public.
Given the above, financial advisers who are involved in
FINRA arbitration actions have a unique procedural option
available to them to “expunge” certain
BrokerCheck information. On the one
hand, the rules and procedures now in
effect relating to customer arbitration
actions are so narrow as to make it nearly impossible to obtain expungement of
customer complaint information. On
the other hand, the rules and procedures now in effect relating to employment disputes are not as restrictive.
We often represent advisers who
seek to expunge defamatory language
that a previous employer has placed on

the adviser’s CRD (Central Registration Depository) database, which is the source of information for BrokerCheck.
Advisers may have solid grounds to convince an arbitration
panel that the CRD information should be amended or
removed.
Typically, the battle lines
are drawn over the explanation for an adviser’s termination, negative findings, or
continuing investigations
(“Yes” answers on the Site) as
to whether certain violations of securities rules and
regulations were committed,
and the supplemental DRP
(Disclosure Reporting Page),
which contains additional
(possibly defamatory) information.
A recent arbitration
award sets forth a helpful
road map for advisers and
their legal counsel to follow
in educating the arbitration
panel as to what it will need
to order in its arbitration award. First, the arbitration panel
must “recommend” that the CRD record be expunged.
Second, and in connection with the termination explanation, the arbitration panel must proffer (and hence
counsel should proffer to the panel during the closing statement) an alternative explanation for termination. Equally
important, the arbitration panel must give a reason for its

expungement recommendation. Normally, that simply is a
finding by the arbitrators that the current CRD termination
explanation is defamatory.
Third, the panel should identify exactly where one finds
the defamatory language. For example, the panel may state in
its award that the expungement request relates to the
adviser’s original and amended Forms U-5, any original
or amended Forms U-4, or
any original or amended
answers to certain disclosure
questions on such forms (for
example, changing a “Yes”
answer to a “No” answer).
Fourth, the practitioner should know that the
arbitration award in and of
itself is not self-executing.
In other words, an arbitration award should recite the
following language:
“The adviser’s registration records are not
automatically amended
to include the changes above. The adviser must forward a
copy of this Award to FINRA’s Registration and Disclosure
Department for the amendments to be incorporated into his
registration records.”
As one can see, this is a highly specialized practice area,
even for seasoned securities arbitration counsel. However, it remains one of the few ways for BrokerCheck to be kept in check.

“Given all of the above,
financial advisers who are
involved in FINRA arbitration
actions have a unique
procedural option available
to them to ‘expunge’ certain
BrokerCheck information.”

Trusts and Estates Seminar
4.0 CLE HOURS INCLUDING 1.0 ETHICS CREDIT

Friday, November 14
Knollwood Country Club • 1890 Knollwood Road • Lake Forest
Schedule
11:30 a.m.
12:00-4:30 p.m.

Registration and Lunch
Seminar (4.0 CLE Hours)

Reception immediately following the seminar

Seminar Sponsors
The Chicago Trust Company
First Midwest Bank
MB Financial Bank
Lifecare Innovations

Topics
Caselaw Update...............................................Jack Richtman
Fiduciary Fees...................................................Jennifer Howe
New Healthcare Power
of Attorney Act/Form........................................... Alan Press
Removal of Fiduciary........................................ David Lutrey
Wealth Protection................................................. Bill Ensing
Ethical Issues Concerning
Trusts and Estates..................................Jim Grogan (ARDC)
View from the Bench.............................Judge Nancy Waites

Register for this seminar on-line at www.lakebar.org
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CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS • CLE H

Return
of the
Brown Bag
9.0 FREE CLE HOURS

Lake County Bar Association
300 Grand Avenue, Ste A, Waukegan

12:15 –1:15 p.m.

Friday, November 7, 2014

February 12, 2015

1.0 CLE Credit
Military Divorce
Mark Sullivan, Sullivan & Tanner, Pennsylvania

1.0 CLE Credit
Personal Injury for the General Practitioner
Scott Gibson, Gibson and Associates

Thursday, November 13, 2014

Thursday, March 12. 2015

1.0 CLE Credit
Everything You Want to Know About Paralegals/
Legal Assistants But Were Afraid to Ask”
Gayle Miller, Paralegal Studies Department Co‐Chair,
College of Lake County

1.0 CLE Credit
The Downside of Using Social Media
Todd Glassman and Gemma Allen,
Ladden & Allen Chartered

Thursday, December 11, 2014

1.0 CLE Credit
Confidentiality in a Small Firm Setting
Linda Rothnagel, Prairie State Legal Services

1.0 CLE Credit including 1.0 Ethics
Reducing the Risk of Claims When Disciplining
and Discharging Employees
Rob Klein, Klein Dub & Holleb, Ltd.

Thursday, January 8, 2015

1.0 CLE Credit
Regarding Alternative Dispute Resolution:
Is Arbitration Overrated?
Burr Anderson, Anderson Law Offices

Thursday, April 9, 2015

Thursday, May 14, 2015
1.0 CLE Credit
Keith Grant, Lake County Public Defender’s Office

Thursday, June 11, 2015
1.0 CLE Credit
David Lutrey, Lesser Lutrey McGlynn and Howe, LLP

Register for this FREE program on-line at www.lakebar.org
Interested in presenting a Brown Bag CLE Program? Contact us at info@lakebar.org

CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS • CLE H
32 The Docket

CLE Hours

HO
LE U

RS

2014-2015

C

HOURS • CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS

66.5 CLE CREDIT HOURS INCLUDING 20.75 ETHICS CREDITS
OFFERED BY YOUR ASSOCIATION
November 14, 2014

March 2015

3.5 CLE Credits

3.5 CLE Credits

Annual Trusts and Estates Seminar

Criminal Law Mid-Year Seminar

Knollwood Country Club, Lake Forest, IL

Chicago, IL

November 19, 2014

April 2, 2015

CLE Credits including 1.0 Ethics

6.0 CLE Credits

ARDC Update with James Grogan

Annual Real Estate Seminar

and Membership Luncheon
Greenbelt Cultural Center, North Chicago, IL

January 13, 2015
3.0 CLE Credits
Immigration Seminar
Greenbelt Cultural Center, North Chicago, IL

Location to be Determined

April 23, 2015
3.0 CLE Credits
Local Government Seminar
Greenbelt Cultural Center, North Chicago, IL

May 12, 2015

February 12-16, 2015

3.0 CLE Credits

8.0 CLE Credits

Technology Seminar

21st Annual Family Law Seminar
Aria, Las Vegas, NV

March 2015
3.0 CLE Credits
Worker’s Compensation Seminar
Lake County Bar Association, Waukegan, IL

March 18, 2015

Lake County Bar Association, Waukegan, IL

May 21, 2015
3.5 CLE Credits including 1.0 Ethics
Annual Civil Trial and Appeals Seminar and Golf Outing
Biltmore Country Club, Lake Barrington, IL

June 24, 2015

3.0 CLE Credits

3.0 CLE Hours including 3.0 Ethics

Employment Law Seminar

CLE Buffet

Greenbelt Cultural Center, North Chicago, IL

Lake County Bar Association, Waukegan, IL

HOURS • CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS
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Board of Directors’ Meeting
September 17, 2014
DISCUSSION ITEMS
Minutes
August 2014 Board
meeting. There was a motion made to approve the
minutes from the August
2014 Board meeting and
the motion passed.
New Board Members
There was a motion
made to approve the admission of the Attorneys
and Associate Members
who applied during the
prior month for admission
to the LCBA and the motion passed.
Notifications to Board by
Executive Director
Chris Boadt updated
the Board on a number of
administrative matters of
the Association and the
Board discussed these.
There will be an employment law subcommittee
established by the Presi-

dent to be meeting in the
next month to discuss
several issues raised and
report back to the Board.
Family Law Pro Se
Guidebook
The Board further
discussed the submission
by Marjorie Sher of modifications to the Family
Law Pro Se Guidebook and
there was a motion made
to postpone consideration
of the guidebook modifications until after January
1, 2015 and the motion
passed.
Committee CLE Seminar
Give-aways
There was a discussion
about committees obtaining sponsors to fund give
– aways and/or prizes at
annual CLE seminars but
the Board did not take any
action.
Treasurer’s Report

Greenslade Photography
Focusing on sports, pets & special events

Ralph Greenslade
Photographer at many LCBA events
slade1039@comcast.net
847-848-6754
Based in Glenview, Illinois
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The

Meeting
Minutes
BY JENNIFER J. HOWE
SECRETARY

Rick Kessler reported
that there are still outstanding collections needed arising from the delayed
billing for the Lawyer
Referral Fee program and
that when those funds
are fully received, that the
budget will become more
in line with expectations
and with prior years. Over
the next year, he will be
working with Chris Boadt
to develop a better reporting system for budgeting
purposes and to streamline
the billing
process for
payment of
annual dues
to make this
less labor
intensive.
Chris Boadt
is working
with the
landlord
to discuss
potential
modifica-

MEMBERS PRESENT
Keith C. Grant
President
Donald J. Morrison
Second Vice-President
Richard N. Kessler
Treasurer
Jennifer J. Howe
Secretary
Steven P. McCollum
Immediate Past President
Brian J. Lewis
Carey J. Schiever
Gary L. Schlesinger
Shyama S. Parikh
Chris Boadt
Executive Director

tions to the Association’s
lease of extra space next to
eh Association’s headquarters and he will report back
next month.
There was a motion
made to adjourn which
motion passed and the
meeting ended at 5:40 p.m.

Michael Strauss of
Schlesinger & Strauss and
Tara Devine of Salvi,
Schostok & Pritchard
were selected as two of
the top “40 lawyers under 40” in Illinois by the
Chicago Daily Law Bulletin
and Chicago Lawyer.

The

Grapevine

***

LCBA Member Sean
Weppler and Veronika
Kalinichenko were wed on
October 12. The ceremony
was officiated by the Hon.
Daniel Shanes.
***
LCBA President Keith
Grant was elected to a
second two-year term as
President of the Illinois
Public Defender Association

at that Association’s annual
business meeting in Springfield, IL on September 18.
The Illinois Public Defender
Association represents the
interests of all of the over
1,000 defenders and their
staff at both the trial and appellate level across Illinois.
***
Assistant Public Defender
Thomas Meyers was honored by the Illinois Public
Defender Association recently when he received the
Bruce Robert Jacob Award
for Excellence. This statewide award, acknowledged
Tom’s exceptional efforts in
defending Public Defender
clients in Felony Court and

Veteran’s Court, particularly
his efforts in repairing
and distributing donated
bicycles to clients
who have no other
means of transportation.
The award notes that
Tom’s efforts “embody the
core values of the Public
Defender Movement in the
United States and the State
of Illinois.”
***

Bar

Bulletin
Board

Downtown Waukegan
Offices for Lease. 200 N ML
King Ave. 1, 2 or 3 Offices. 280
to 685 Sq Ft. Shared Conference Room, Basement Storage,
On-Site parking, Furnished or
Unfurnished. Walking Distance

Ryan Blay of LakeLaw and
his wife Dr. Arpita Ghosh
welcomed their daughter,
Priya Jane Ghosh-Blay on
September 17, 2014.

to Court House. (847) 680-4740.
www.tjproperties.com.

To place an ad or for information
on advertising rates, call

(847) 244-3143

Monthly

Committee
Meetings

DAY		

MEETING

1st
1st

Diversity & Community Outreach
Real Estate

Tues (Odd Mo.)
Thurs

Tues
Technology
2nd
Tues
Debtor/Creditor
2nd
			
Tues (Odd Mo.) Immigration
2nd
Tues
Local Government
3rd
Wed
Family Law
3rd
rd
Wed (Odd Mo.) Employment Law
3
			
Thurs
Board of Directors
3rd
Thurs
Civil Trial & Appeals
3rd
			
rd
Thurs
Trust & Estate
3
4
4th
4th
th

Tues
Tues (Odd Mo.)
Friday

Criminal Law
Docket Editorial Board
Young and New Lawyers

LOCATION

TIME

LCBA
In-Laws, Gurnee

12:15-1:15
5:15-6:15

LCBA
The Grille on Laurel
Lake Forest
LCBA

8:00-9:00 a.m.
5:15-6:15

LCBA
C-103
The Grille on Laurel
Lake Forest
LCBA
The Grille on Laurel
Lake Forest
Park City Courthouse

12:15-1:15
12:15-1:15
5:15-6:15

TBD
LCBA
LCBA

4:30-5:30

12:00 noon
5:15-6:15
12:15-1:15
TBD
12:15-1:15
12:15-1:15

•

RSVP to a meeting at www.lakebar.org.

•

Meetings subject to change, please check your weekly e-news, the on-line calendar at www.
lakebar.org or call the LCBA Office @ (847) 244-3143.

•

Please feel free to bring your lunch to the LCBA office for any noon meetings. Food and beverages
at restaurants are purchased on a individual basis.
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Your Support is
Already Making
a Difference!

T

he third Foundation
Gala is quickly approaching. The good news is
that at the time we are sending
the official invitations we have
already sold over 120 seats for
this beautiful evening, featuring great food, entertainment
by the Beatles tribute band
American English and tremendous auction items. The
better news is that we still have
room for additional sponsors
and attendees. Please join us
on Friday, November 21st at the
Cuneo Mansion & Gardens in
Vernon Hills.
YOUR SUPPORT IN
ACTION!
Thanks to you and your
donations, the Board was able
to take action during a recent
meeting to assist a fellow legal
community member. A Lake
County attorney with numerous medical ailments appeared
at the meeting and requested
assistance replacing his Cochlear implant which was damaged
in a fall. Since he is partially
blind he requires this device to
be able to communicate with
colleagues and he is not in a
financial position to purchase
a replacement implant. After

BY CARLTON R. MARCYAN
PRESIDENT
meeting this legal community
member it became clear to the
members of the Board what
they needed to do.
This will be the event of
the year focusing on the 60’s
and featuring top entertainment, food and drink. Additionally, and as importantly,
your sponsorship and attendance will help many worthy
endeavors, including: assisting
those needy members of the
legal community cope with
reasonable living expenses and
or medical costs due to emergency, accident or illness; A
Safe Place: Courthouse Advocacy Program, providing a safe
room for victims of crime in
the courthouse; Prairie State
Legal Services: Access to Opportunity Fellowship Service
Program, providing hands-on

ALL TOGETHER NOW
• Schiller DuCanto & Fleck LLP
COME TOGETHER
• The Law Offices of Robert O. Ackley
• Grund & Leavitt, P.C.
• Lesser Lutrey McGlynn & Howe, LLP
• McDonald Hopkins LLC
• Salvi, Schostok & Pritchard, P.C.
WITH A LITTLE HELP
• Attorney’s Title Guaranty Fund, Inc.
• Bock & Hatch LLC
• Hinshaw & Culbertson LLP
• Morrison & Morrison, P.C.
• Rummel Associates
• Smith, LaLuzerne & Hartman, LTD
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legal experience to a talented
underserved law student;
Great Lakes Adaptive Sports
Association: Injured Veterans
Assistance Program, providing
specialized equipment and
coaching to improve the health
outcomes of injured veterans
in Lake County; and supporting volunteer lawyers who
provide free legal assistance
to grandparents and foster
parents seeking guardianships
of children.
You will be joining the
following who have already
signed-up to be supporters (see
below). You may purchase your
tickets and sponsorships online
at www.lakebar.org. Thank you
for your support. Remember, a
solid Foundation makes for a
better community.

I WANT TO HOLD YOUR HAND
• Law Offices of Jennifer Beeler Cunningham
• Curtin Law, LLC
• Dudley & Lake LLC
• Hon. Wallace Dunn (Ret.)
• Law Offices of Kristie C. Fingerhut
• Joseph Modica & Associates
• Pasquesi Associates, P.C.
• Ryan Ryan and Landa
PENNY LANE
• Hon. Terrence J. Brady (Ret.)
• Law Offices of Bridget W. Hutchen
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