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LCBA President
Administered
Oath of Unity

O

n December 2,
2014 LCBA
President
In the
Keith Grant joined
approximately 30
other bar association President’s in
the 12th Annual Oath
of Unity Swearing-in
spirit of friendCeremony. The event
ship and cooperwas held at the Chicago
ation.
Hilton and well over 500
I further promise
bar and civic leaders atto promote my
tended. President Grant
bar association in
was introduced to the
the legal commuattendees as he entered
nity, to provide
the room and adminiscontinuing edutered the Oath of Unity
cation opportuniby Chief Judge Timothy
ties, to encourage
Evans of the Circuit
lawyers to strive
Court of Cook County.
for the noble
“I, Keith Grant,
ideals of our prothe President of
fession, to work
the Lake County
for justice for all,
Bar Associaand to serve our
tion, promise to
clients and the
uphold the ideals
public to the best
of my bar associof our abilities”
ation as dictated
by our bylaws,
celebrating our
commitment
to promoting
diversity, while
furthering unity
among my members and other
bar association,
encouraging a
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Director’s
Chair

The Diversity
Scholarship Foundation
(DSF) was established
by a group of attorneys
and judges committed
to the ideal that diverse
law school student
bodies are required to
ensure further diversification and inclusion
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A Time of Introspection
and Reflection

N

ovember. While not
quite the end of the
year, it feels like
things are rapidly wrapping
up. It isn’t the beginning
of fall, but we’re raking
leaves and getting out our
sweaters. Winter is still in
our futures but the days
are short, temperatures are
dropping and the winds are
picking up. This has always
been my favorite time of
year. But it’s the transition between the cool of
autumn and the biting cold
of winter.
Walking my dogs on
a cool November day I
consider that the calendar
I just bought is almost over
and I ready myself for the
holidays. I find November
to be a time of introspection and reflection on the
year so swiftly passed. It is
a month of giving thanks,
of remembering sacrifices made and of honoring
obligations. A moment of
pause before the winter
chill and the twinkle of
holiday decorations wherever we look.
November means
Veteran’s Day and, as a
former Army Soldier, it is

dear to me. I am not from
a particularly “military”
family. While my mom’s
dad was apparently shot
in the wrist during the
Philippine-American War,
my dad was briefly in the
Illinois Air National Guard,
and his father was an
Ensign in the Navy (we still
have his uniform sword),
it was not something we
spoke of, and there certainly was no expectation that
I would ever serve in the
military. And yet, an ROTC
college scholarship meant
that I would be an officer
in the U.S. Army. The Army
changed me. First in ROTC
weekend field exercises,
then Officer’s Basic Training, Officer’s Advanced
School and finally as a
soldier in the First Infantry Division, I learned the
lessons that have made me
who I am today.
There is a statue at Fort
Benning called “The Infantryman.” He is surging
forward, weapon in hand,
his raised arm beckoning,
urging his men onwards. I
recall once standing before
that statue, wearing the
uniform of a young First

The

President’s
Page

Lieutenant, transfixed by
the iron-willed resolve
on his face with only two
simple words in my mind;
the motto of the infantry:
”Follow Me.” The Army
teaches its leaders to “lead
from the front;” we learned
that soldiers will follow a
leader who is with them.
We learned to feed our
soldiers before we thought
of eating, to make sure
they were settled before
we thought of sleep. If
you told me in college
that one day I would write
that “duty” and “sacrifice”
are my core aspirational
beliefs, I might have spilled
my cheap college beer
laughing. “Duty First,” the
motto of the First Infantry Division, which was
emblazoned above the
door of the building where
I worked, seems to have

BY KEITH C.
GRANT
rubbed off on me a little.
I’m far from the only
LCBA member who has
served in the military and
been changed by the experience. I asked a few other
Bar Association members
what their military service
meant to them.
Chief Judge John Phillips, an Air Force officer,
considers his military service as a frame of reference
for his life today. In the
Air Force, Judge Phillips
learned the value of mentorship. He believes that
seeing senior officers invest
themselves in the development of younger officers
has inspired him to do the
same in his legal career
to the benefit of both the
mentor and the mentee.
Tom Sbertoli believes
he is who he is today because he was first a Marine.

December 2014
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Welcome

New LCBA
Members

Attorney
Tracy Beggs
Litchfield Cavo LLP
Joseph Fonzetti
Fonzetti Legal Services, P.C.
Karen Graham Thimke
Jansen
Attorney At Law
Laura Josephson-Bernat
Attorney At Law
David M. Kozlowski
David M. Kozlowski, LLC
James McCluskey
Momkus McCluskey, LLC
Beth McCormack
Beermann
Pritikin Mirabelli Swerdlove
LLP
Sade Ojediran
Schlesinger & Strauss, LLC
Howard Peritz
Attorney At Law
George M. Sach
Attorney At Law
Michael Samuels
Attorney At Law
Bethany Schols
Hardt, Stern & Kayne, P.C.
Ashley Vincent
Attorney At Law
Associate
Nadine Darbi
ZettaMed
Jeralyn Koesser
Student
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The sacrifices Tom made as
a young Marine, in dedicating himself to the Corps
and to his fellow Marines,
have made the sacrifices of
school and a legal career so
much easier – it is something he thinks about every
day.
Ken LaRue, recently
returned from another
Navy deployment, has
found his military experience to be life-changing.
The Navy introduced him
to many patriots and fine
Americans whose example
he consciously works to
live up to in all aspects of
his life.
Judge John Scully, a
Naval Academy graduate,
is passionate about the
lessons of camaraderie and
teamwork he learned in
the Navy and which inform
his actions both as a member of the legal community
and in his personal life.
Our Executive Director,
Chris Boadt, remembers
well the lessons of discipline and organization he
first learned in the Army.
After traveling the world
with the military, he takes
a wide perspective now
and tries never to take for
granted the freedoms we
enjoy but which are absent

in some societies.
This Veteran’s Day,
the 19th Circuit, with the
Lake County Bar, again
undertook the Veteran’s
History Project. More than
30 veterans from World
War II, Korea, and Vietnam
were interviewed about
their experiences and what
that means to them. A
transcript of those interviews will be archived at
the Library of Congress.
I’m proud to again have
participated in this event
and urge others to volunteer next year.
November ends
with our national day of
Thanksgiving. It is a day to
gather with family to share
a meal and fellowship, but
more importantly, a day
to pause and think about
the paths we have all taken
and the good fortune we
enjoy. I am thankful that I
was born in a nation strong
enough to accept not only
my support, but also my
dissent. I am glad that I
am a part of a legal community where professional
adversaries are often good
friends and where debate
is part of the process. It’s
a last chance to pause and
consider the blessings we
appreciate before we start
thinking about what we
want and what we have to
buy our loved ones.
I hope that before
we start wrapping presents, we took some time
this November to walk in
the crisp autumn air and
listen to the leaves rustling
underfoot. I hope we can
all still pause to consider
the paths we have walked
and how walking them
has made us who we are;

that we can listen to our
friends and our families
and the stories of their own
paths; that, in between the
football and the turkey,
we consider our role in
the stories of our legal
community, our State and
this Nation. Once we give
thanks not only for where
we have all been and where
we are now, but also for the
many aspirations, hopes
and dreams that bind us
together as a community
and show us where we have
yet to go, after all that introspection, “Black Friday”
and “Cyber Monday” tell
us the holidays begin in
earnest.
But among the decorated department stores,
the endless commercials
and the extravagant wishlists, we can all still take
a moment to pause and
remember a walk through
the crisp fallen leaves,
to consider the gifts we
already have…after all, we
just gave thanks for them
last month! We are blessed
with family and friends;
with a profession where we,
all of us, have a chance to
make a difference in peoples’ lives. Our voices are
diverse and different, but
raised together in thanks
for what we have achieved
and recognition of shared
struggles we face to go still
further forward…that’s a
joyful sound.
From our LCBA Family,
we wish you and yours a
happy, healthy, and joyous
holiday season.

‘May Your Days be Merry
and Bright’

O

ur Lake County
Bar Association
and the Lake
County Legal Community
truly preserved history and
even brought it back to life
during the morning and
early afternoon hours of
November 11, 2014, when
the third annual Library of
Congress Veterans’ History Project was carried out
in the courtrooms, jury
rooms, and atrium of the
Lake County Courthouse.
Attorneys from all areas of
public and private practice,
their staff members, judges
and their staff members,
court reporters, law enforcement officers, county
employees, military service
veterans, veterans’ organizations, and the Lake
County Bar Association
and Bar Foundation came
together on Veterans Day
to honor some very special
war veterans and their families, who joined us to be
interviewed and have their
recollections recorded by
volunteer official court
reporters from the 19th
Circuit and multiple other
jurisdictions. Thanks to

this total team effort, the
personal accounts of 32
more veterans of World
War II, the Korean War,
and the Vietnam War
have been preserved for
generations to come with
the archiving of the transcripts of their interviews
in the American Folklife
Center at the United States
Library of Congress. For
most of us that were there
it was difficult to focus on
our volunteer tasks and put
aside the awe that seemed
to engulf the courthouse
as we met and talked with
the magnificent men and
women veterans who
joined us that day. The
status of these honorees
was truly beyond that of
Rock Star or Movie Star.
Whether it was Vietnam
War Medal of Honor
recipient Allen J. Lynch,
who, as our guest of honor,
delivered a stirring keynote
address after the “SOS”
breakfast, or the other men
and women veterans, many
of whom were awarded the
bronze star, the silver star,
the purple heart, the Vietnam Cross of Gallantry,

The
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BY CHIEF JUDGE
JOHN T. PHILLIPS
Commendations, and/or
other combat recognition,
their bravery, humility, and
sacrifices in the service of
our nation were individually and collectively astounding.
My assigned interview
for the day was to be with
Richard Mitchell who, I
had learned, was a gunner
in the flight crew of a B-29
bomber during World War
II. Having a life-long fascination with WW II aircraft,
I was very much looking
forward to the opportunity
to talk with him about his
training, his experiences,
the incredible war birds
of the era, and how he
was able to get through
those harrowing times. My
preparation for the interview and the anticipation
of it, however, did not even

Pro Bono

Thank You

These attorneys accepted
Pro Bono cases through
Prairie State Legal Services.

Ann Buche Conroy
Thad Gruchot
Cindy Matre
Lawrence Smith
David Layfer
Allison Marks
Samantha Groeniger
Sade Ojediran
To volunteer, please contact
Susan Perlman at:
sperlman@pslegal.org or
847-662-6925

December 2014
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Calendar of
Events
December 5
Holiday Party
Lake Forest Club,
Lake Forest

December 11
Brown Bag CLE, LCBA
December 12
Coffee In The Courthouse
January 8
Brown Bag CLE, LCBA
February 12
Brown Bag CLE, LCBA
February 12-16
Family Law Seminar,
Las Vegas
February 27
President’s Award Dinner
Lake Forest
March 12
Brown Bag CLE, LCBA
March 18
Employment Law Seminar
April 2
Real Estate Seminar, TBD
April 9
Brown Bag CLE, LCBA
April 23
Local Government Seminar
North Chicago
May 14
Brown Bag CLE, LCBA
May 21
Civil Trial and Appeals
Seminar
Lake Barrington
June 5
Installation Dinner
Lincolnshire
June 11
Brown Bag CLE, LCBA

Register for these events
on-line at: www.lakebar.org
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come close to the thrill
and enjoyment of meeting
and talking with this man
who epitomized so many
of the “world’s greatest
generation.” Our interview
went almost three hours
without a break and both
Jamie, our court reporter, and I, were kept spell
bound for the entire time.
When I first looked at the
list of veterans who would
be interviewed, with the
name of the assigned
interviewers, about a week
before the event I could
not quite figure out why
the name Richard Mitchell
seemed familiar to me. My
first surprise in meeting
him was that Dick Mitchell was one of the original “conciliators” in the
Family Division that came
together in the early ‘90s
to perform child custody
evaluations and custody
or visitation mediations
when possible. He had
done several evaluations
in cases assigned to me
and had actually been in
my courtroom in a couple
of hearings, when I was
in the Family Division in
an earlier judicial assignment back in the mid-90s.
The surprises continued
throughout our conversation as Dick vividly
described and spoke about
his voluntary enlistment
right before his high
school graduation, his
testing and selection for
pilot training, his accelerated boot camp training,
and how, because of the
severe loss of bomber
aircraft crews, he was sent

to gunner training while he
and the others in his class
waited for space in the
flight training programs.
He explained that each
B-17 bomber loss meant
that a pilot and co-pilot
were among the human
losses but there were four
or five gunners that had to
be replaced as well. Consequently he was told that
he would be trained for the
ball-turret gunner position.
What that meant was that
he would be hanging in a
clear bubble on the bottom of the fuselage of the
B-17 in perhaps the most
vulnerable place in the
aircraft, where flak, anti-aircraft fire, and enemy
aircraft rounds would
substantially decrease his
odds of surviving the war.
Nonetheless, he completed
the training at the head of
his class and was told that,
since there still were no
slots available in the flight
training program, he would
be assigned permanently as
a gunner. His prowess and
testing aptitude, however,
led to his selection (and
volunteering) to be part of
the flight crew of the B-29
Superfortress that was new
to the war and augmenting
the mission of the B-17
Flying Fortress. As one of
the “blister gunners” he
remotely controlled several guns from his “waist”
position in the aircraft.
Dick spoke to us of joining his crew in Nebraska,
their training and bonding
together, and their assignment to the Pacific theatre,
where together they flew 35

combat missions, bombing
the Empire of Japan from
their base at Tinian Island. I have tried to watch
every WW II flying movie
that has come out since I
was kid – everything from
“30-Seconds Over Tokyo,”
to “12-O’Clock High,” to
“The Memphis Belle” – but
hearing about it from a guy
who lived it topped them
all. In our quiet courtroom,
holding the hand of his
wife of over 50 years, Dick
described the missions for
us. He told us everything
from taking off fully loaded
with fuel, bombs and ammunition hoping that the
very heavy aircraft would
develop enough airspeed
to fly by the time it reached
the runway’s end, where
the island stopped and a
sheer cliff to the Pacific
Ocean began, to reaching
their targets over Japan
and being attacked by
Japanese Zeroes as soon as
they reached the coast, to
the incessant and unrelenting bursts of anti-aircraft fire and flak as they
approached their targets,
to again being attacked by
Japanese aircraft as they
flew back to their base, to
the listening to the radio
during the quieter times of
the mission as the “Tokyo
Rose” types would broadcast American music of
the time and tell those
listening that “we know
you flyboys are coming and
we are waiting for you,”
to the times that he was
sure that he would not be
making it back at all. We
spoke of letters to and from

home and the censorship
that would laughingly cut
out complete paragraphs
leaving only a word or two.
He vividly related the crash
landing he and his crew
had on Iwo Jima before the
island was secured, where
they were forced to land
returning from a mission
after being shot up and losing two engines, as well as
what it was like to live with
the battle tested marines
on Iwo for weeks while they
waited for an engine and
parts to repair their plane.
He told us of the 12 to 13
hour missions and one in
particular where they again
had lost one engine from
battle damage and were
losing power on the second
of their four engines, to the
point that they were forced
to jettison guns, ammunition, and equipment to
keep the plane in the air as
they prepared to ditch at
sea, as their B-29 fell closer
and closer to the Pacific
Ocean until they were
just above the waves; and
miraculously, the damaged
engine began to develop
power enabling them to
make it back to Tinian. He
shared with us the realities
of war in having breakfast before a mission with
friends from other flight
crews and not having them
return after a mission. He
also spoke very painfully of
the horror and the sadness
of seeing other B-29s of his
group, with friends aboard,
being hit and exploding
right before his eyes. He
spoke of his brush with
history on his final flight

from Tinian, when, having completed their 35th
mission, they were being
rotated back to the States.
As their B-29 waited in
line for their turn to take
off and head home their
wait was extended while
another B-29, “the Enola Gay” carrying a bomb
called “Little Boy,” was
placed ahead of them on
the taxiway to take off for
its mission over Hiroshima. He spoke fondly and
almost reverently of each
of the other 10 members
of the crew of the Superfortress that were part of
his life during the war. The
crew ranged in age from
the pilot, the “old man”
of 26, to the rest at 18, 19,
and early 20s. The time
during our conversation
flew by faster than his B-29
could fly at full throttle at
her empty weight and the
depth and sincerity of this
hero’s recollections were
remarkable. I am most
grateful that there will be a
transcript available.
I asked, but am not
sure that any of us will ever
know, what makes people
like Dick able to do the
things that he and so many
like him have done for
our country in the terrible
times of war. I asked him
what it was like to hear the
music of the time coming
over the short wave radio
broadcasts, while passing
the time on Tinian and
while the propaganda
was coming from the
“Tokyo Rose” broadcasts
picked up during their
long missions, over the

aircraft’s speakers. To Dick,
the music brought him
temporarily home with
family and friends. It had
to be particularly difficult
for him and all the veterans that we honored that
day to be away from home
during those holidays that
we celebrate this month.
Irving Berlin wrote the
best-selling single of all
time with the recording
of his “White Christmas”
by Bing Crosby on Decca
Records in 1942. It is a song
that has survived many
wars since its release. In
fact there have been more
than 500 recorded versions
of the song, including
by artists and groups as
diverse as Frank Sinatra, Elvis Presley, Smoky
Robinson & the Miracles,
Bob Marley, Otis Redding,
Willie Nelson, Michael
Bublé, Twisted Sister, and
even Iggy Pop. Most of the
veterans that were with
us on November 11, and
those that have or are still
serving in our armed forces
today are also familiar with
that song, as well as the
1943 tune “I’ll be Home
for Christmas,” recorded
first by Bing Crosby and

written by Kim Gannon,
Walter Kent, and Buck
Ram. The lyrics of both
of these songs confirm
what we already know: the
holidays that we celebrate
this month and this time
of year are about family
and home. It is all about
being with those we love.
For those who have served
our nation in times of war,
as well as in the dangerous
times of so-called “peace,”
there is no way to call a
“time-out” and go home for
the holidays. That is why
in “I’ll be Home for Christmas” there is that request
that we “please have snow
and mistletoe and presents
on the tree” and why “I’ll
be Home for Christmas, if
only in my dreams.” That
is also another reason why
this time of year should be
“where the tree tops glisten
and children listen to
sleigh bells in the snow.” I
join all of my colleagues in
the 19th Judicial Circuit in
wishing all of you what was
said so perfectly by Irving
Berlin more than 60 years
ago: “may your days be
merry and bright.” Happy
holidays.

December 2014
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The Role of the
1
Parenting Coordinator
BY REBECCA J. WHITCOMBE

I

n the twelve-plus years that I have been practicing family law, I have heard the term
“Parenting Coordinator” used, and had even used it myself in a parenting agreement
or two. But when I was first appointed as a Parenting Coordinator (“PC”), I realized
that I had no idea what it meant, or what was expected of me as a PC. I have been attending family law and child representative seminars for several years, and have no
recollection of hearing a presentation on the subject of PCs. So I decided to do my own
research and share it.

Although the practice of family law is certainly nothing new, the use of PCs is a relatively recent development,
having come about within the last twenty years. As the
divorce rate has increased over time, there has been a
correlating increase in high-conflict
divorce litigation and post-decree
litigation. These high-conflict litiRebecca J.
Whitcombeis
gants clog up the court system with
the principal
continuing and repeated post-decree
of Whitcombe
litigation because they cannot agree
Law, P.C., in
on anything. The use of PCs is an
Waukegan,
attempt to relieve some of the stress
Illinois. She
on the court system that is caused by
has been
practicing
these high-conflict cases.
Family Law in
A number of states have statutes
Lake County
that authorize the appointment of PCs
1
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Presented at the 19th Judicial Circuit
Child Representative/Guardian Ad Litem
Training Seminar, September 11, 2014.
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and define their roles.2 Unfortunately, however, Illinois
is not one of them. Although Cook County has a Local
Court Rule3 regarding the appointment of PCs, it is not
very thorough or well-drafted.
One of the best resources I have
found that provides information on

for over 12
years, and can be
reached at rwhitcombelaw@att.net
or (847) 782-9448.

2
Arizona: 17B A.R.S. Rules of Fam.
Law Proc., Rule 72; Colorado: C.R.S.A. §
14-10-128.1; Florida: F.S.A. § 61.125 & Fla.
Fam. L.R.P., Rule 12.742; Idaho: I.C. § 32717D & Idaho Rules of Family Law Procedure (IRFLP) Rule 716; Louisiana: LSA-R.S.
9:358.1 et seq.; Maryland: MD Rules, Rule
9-205.2; North Carolina: N.C.G.S.A. § 50-90
et seq.; North Dakota: N.D.C.C., 14-09.2-01
et seq.; Ohio: Sup.R. Rule 90; Oklahoma: 43
Okl.St.Ann. § 120.1 et seq.; South Dakota: S.D.C.L. §25-4.63 et seq.; and Texas:
V.T.C.A., Family Code, § 153.605 et seq.
3
Cook County Local Court Rule 13.10

the role of a PC is the Association of Family and Conciliation Courts (“AFCC”) Guidelines for Parenting Coordination.4 These guidelines define parenting coordination as
follows:
Parenting coordination is a child-focused alternative
dispute resolution process in which a mental health or
legal professional with mediation training and experience
assists high conflict parents to implement their parenting
plan by facilitating the resolution of their disputes in a
timely manner, educating parents about children’s needs,
and with prior approval of the parties and/or court,
making decisions within the scope of the court order or
appointment contract.5
The above-quoted
definition highlights the
key difference between a
PC and a child representative, guardian ad litem
(“GAL”), mediator, or
arbitrator. Simply put, the
PC is none of these, but is
a little bit of all of these.
A PC has the ability to
conduct investigations
like a child representative
or GAL, to assist the parties in reaching agreement like
a mediator, and sometimes to render decisions like an
arbitrator. However, the PC is used in post-decree proceedings to implement already-existing parenting agreements, NOT in pre-decree litigation to assist the parties
in making initial custody decisions.
Another very important distinction between a PC
and a child representative or GAL is that the PC’s role
is not to make a determination regarding the children’s
best interest. Rather, the PC’s role is simply to assist the
parents in implementing their parenting plan – i.e., to
resolve disputes regarding parenting issues.
The AFCC defines five functions of the PC, which
provide a more thorough understanding of the PC’s role.
The first is an assessment function, which consists of
assessing information and identifying the source of the
conflict. The second is an education function, meaning
educating the parents regarding such issues as child
development, parenting skills, communication skills,
and conflict resolution. The third is a coordination/case
management function, which involves working with the
parents and any other persons who may have pertinent
information (i.e., the children, extended family, other
professionals). The fourth is a conflict management
function, which requires the PC to assist the parties in
reaching agreements to minimize conflict; and the final
function is a decision-making function, if allowed by
statute or court order.
Because the role, qualifications, and limitations of
the PC are not defined by statute in Illinois, it is helpful

to look to the AFCC Guidelines and other state statutes
for specific requirements and limitations for the appointment of a PC. For example, most state statutes require
that a PC have mediation training, and that they be an
attorney or qualified mental health professional. Most
statutes also contain the specific limitation that a PC
cannot make a final and binding decision establishing or
modifying custody, as such decisions are the sole province of the Courts.
There are a number of ethical considerations that
must be kept in mind when serving as a PC. The first is
that the PC has no privilege with either of the parties or
anyone else, and the process is not confidential.
The second is that the
PC must be careful not to
give legal advice to either
of the parents (or anyone else involved in the
investigation process). In
addition, a person who
has previously served as
a child representative,
guardian ad litem, mediator, or evaluator cannot
later serve as a PC for the same parties. Likewise, a person
who has served as PC cannot later serve as child representative, GAL, mediator, or evaluator in the same case.
In the absence of statutory authority in Illinois, there
are two items that can and should specifically define the
role of the PC. The first is the order appointing the PC,
which should specifically detail what is expected of the
PC, what the limitations are on their authority, and how
they are expected to resolve issues. In addition to the
order of appointment (or in lieu thereof, if the order of
appointment is not specific enough), the PC should enter
into an Engagement Agreement with the parties, which
can also be entered as an order of court, and which also
contains these details. Below is a non-exhaustive list of
the issues that should be addressed in both the order of
appointment and the PC Engagement Agreement.

“The PC’s ultimate

obligation is to implement

the parties’ parenting plan.”

4
5

http://www.afccnet.org/Portals/0/AFCCGuidelinesforParentigncoordinationnew.pdf
Id. at p. 2.

AUTHORITIES AND DUTIES OF THE PC
Generally speaking, the PC’s ultimate obligation is to
implement the parties’ parenting plan. In doing so, they
should educate, mediate, and monitor court orders. They
should also recommend to the parents certain approaches that might reduce conflict between the parties and
stress for the children. Their duties include monitoring
parental behaviors, mediating disputes regarding parenting issues, recommending outside resources (such
as drug screening, parenting classes, or counseling).
However, the order appointing the PC should specifically
delineate what is expected of the PC. Are they to mediate to help the parties reach an agreement, or arbitrate
to issue a decision, or both? Are they allowed to render
binding decisions, or only to make recommendations? If
they do make decisions, what kinds of decisions are they
authorized to make?
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The order of appointment should also specify if the
PC is expected to do things such as serving as a conduit
for communication between the parties. To the greatest
extent possible, the order of appointment should detail
the specific issues that are appropriate for submission to
the PC, and can include the following:
• minor changes or clarifications of parenting schedules;
• visitation exchanges;
• holiday scheduling;
• discipline;
• health care management;
• school and extracurricular activities;
• child-rearing issues;
• mental health care or counseling for the children;
• psychological testing or other assessments of the
children;
• education or day care (including school choice,
tutoring, summer school, special education testing
and programs, etc.);
• enrichment and extracurricular activities (including camps and jobs);
• religious observances and education;
• children’s travel and passport arrangements;
• clothing, equipment, and personal possessions of
the children;
• communication between the parties about the
children;
• means of communication by a party with the children when they are in the other parent’s care;
• alteration of the children’s appearance (including
hair style, piercings, etc.);
• role of and contact with significant others and
extended families;
• substance abuse assessment or testing of either
or both parents or the child, including access to
results; and
• parenting classes or referral for other services of
either or both parties or the child.
LIMITATIONS ON PC
The order of appointment should also detail the
limitations on the role of the PC. For example, because
final determinations regarding custody are considered to
be within the sole province of the courts, there must be a
provision for judicial review of any of the PC’s decisions
or recommendations.6 In addition, as set forth above, a
PC cannot serve a dual role, either before or after serving
as a PC. The order of appointment should state that the
PC cannot give ultimate recommendations or opinions
concerning ultimate issues of fact or law as to custody,
residence, or visitation. Nor can the PC make recommendations affecting child support, changes in custody,
or substantial changes in parenting time. Ohio’s PC
statute forbids the PC from determining the terms and
conditions of an Order of Protection or the penalty for
6

Christine A. Coates et al., Parenting Coordination for High-Conflict Families, 42 Fam.Ct.Rev. 246, 249-250 (April 2004)
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violation of an Order of Protection.7 Oklahoma and Texas
both forbid PCs from making any modification to an
order, judgment, or decree.8
TIME LIMITATION AND TERMINATION OF
APPOINTMENT
The order of appointment should put a time limit on
the PC’s appointment. Most PC appointments are limited
to a period of one or two years. The term can be extended by agreement, and can be prematurely terminated by
the PC. It cannot be unilaterally terminated by one of
the parties – if either party wishes to terminate the PC’s
services, they must file a motion with the court and show
good cause for the termination. Finally, the PC can be terminated at any time on the court’s own motion.
FEES/COSTS
The order of appointment should apportion the PC’s
fees and costs between the parties. In most instances,
each party is required to pay one-half of the PC’s fees
and costs, so that both parties are financially vested in
the process. However, the order of appointment and the
PC Engagement Agreement should include a provision
that allows the PC to reallocate his or her fees, if the PC
feels that one of the parties is being unreasonable or
uncooperative or causing needless or excessive fees to be
incurred.
TESTIMONY, REPORTS, AND
COMMUNICATION WITH THE COURT
The order of appointment should specify whether
the PC can be called to testify, and if so, what the limits
are on such testimony. Some states require that the PC
submit his or her recommendations to the court in written report, while others specifically prohibit the PC from
testifying or producing any records to the court (with
some specific exceptions, such as protection from abuse,
to collect fees, to advise the court of issues to be resolved
by the court, etc.). Similarly, the order of appointment
MUST indicate whether the PC process is intended to be
confidential. In some states, all communications made
between the parties and the PC are considered to be confidential,9 while in others there is no such confidentiality.
Because Illinois has no statutory authority, this should be
addressed in both the order of appointment and the PC
engagement agreement.
In addition, the order of appointment and engagement agreement should address whether, and under
what circumstances, the PC can or should communicate
with the court. Most state statutes do not allow any such
communication, but have exceptions in the case of emergencies, suspected abuse, or wrongful removal of a child
from the court’s jurisdiction.
7
8
9

Sup.R. 90.03.
43 Okl.St.Ann. § 120.3.C.3; VTCA Family Code § 153.606(c).
E.g., Florida, see F.S.A. § 61.125(7).

ACCESS TO INFORMATION
As a general rule, the PC should have the same access
to information as does a child representative or GAL.
They should be allowed to meet with the minor children
if they see fit, and should be allowed to interview any
collateral contacts (such as family members, teachers,
school administrators, medical providers, therapists, etc.)
if they believe that such interviews will assist them in the
process. The order of appointment and PC engagement
agreement should therefore specify that the PC will be
allowed access to any persons or information that would
inform his or her investigation, and that the parties are
required to provide any records and information that the
PC might request.
OBJECTIONS BY PARTIES TO PC DECISIONS OR
RECOMMENDATIONS
The order of appointment and the PC engagement
agreement should include a process for the parties to
follow if they object to any decision or recommendation
made by the PC. Most state statutes require the objecting party to submit his or her objections to the court and
request a hearing. Such objections should be made in
the form of a motion, filed with the court and properly
noticed to the opposing attorney and the PC. States differ
as to whether the court must then conduct an evidentiary
hearing – some statutes allow the court to make a determination based solely on a review of the PC’s recommendations and the parties’ objections. The order of
appointment and the PC engagement agreement should
specify whether an evidentiary hearing is required. As
stated above, they should also specify whether the PC can
be called to testify in support of their recommendations
and decisions. The order of appointment and PC engagement agreement should also indicate whether the PC is
expected to appear in court when the parties file motions
without first using the PC process, or for status or other
court dates when the PC process is ongoing.
LIMITATION OF LIABILITY
Finally, both the order of appointment and the PC
engagement agreement should include language giving
the PC immunity as to acts undertaken pursuant to and
consistent with their appointment. However, most states
with statutes include an exception to this immunity for

damage, injury, or loss caused by the PC’s gross negligence or willful or wanton misconduct.
If the order appointing the PC does not include
the provisions referenced above, then the PC is left not
knowing what the parties intend with regard to the PC’s
appointment. They are then left drafting a PC engagement agreement that may or may not reflect the role that
the parties wished for the PC to play when they agreed
to use a PC in the first place. In order to avoid this confusion, it is best for the parties’ attorneys to draft and enter
a separate order appointing a PC and detailing the role,
obligations, and limitations of the PC’s appointment,
as delineated above. The Wake County, North Carolina,
District Court has an excellent form that can be used for
guidance.10 In addition, an excellent form to use for a PC
engagement agreement can be found on Gary Direnfeld’s
website at www.yoursocialworker.com.
Because we in Lake County have no statute, Supreme
Court Rule, or local court rule pertaining to Parenting
Coordinators, it is imperative that these guidelines be
followed, not only in drafting orders appointing PCs, but
in drafting engagement agreements between PCs and
the parties. Only by including these details can both the
PC and the parties have a thorough understanding of the
parenting coordination process.
10

www.nccourts.org/Courts/CRS/Policies/LocalRules/Documents/1414.pdf

Why should YOU join the LCBA
Lawyer Referral Service?

The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS provides member
attorneys with an opportunity to build business through
client referrals. The service benefits the public by helping
callers quickly find an attorney in the area of law in which
they need help. The LRS is widely publicized and all LCBA
members in good standing who carry the required malpractice insurance are eligible to join.
The LRS program is designed to assist persons who are able
to pay normal attorney fees but whose ability to locate legal representation is frustrated by a lack of experience with
the legal system, a lack of information about the type of
services needed, or a fear of the potential costs of seeing a
lawyer.

Available Referral Panels

•
•
•
•
•

Administrative
Appellate
Commercial
Consumer
Criminal

•
•
•
•

Employment
Probate
Environmental
• Personal Injury /
Family
Property Damage
Estate Planning, • Real Estate
Wills, Trusts and

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application
from our website at www.lakebar.org.

Start taking advantage of all the
Lawyer Referral Service has to offer!
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What’s Up with My Lake
County Case?
Now There’s an App for That!

L

BY STEPHEN J. RICE

ake County Circuit Clerk Keith Brin has been steadily rolling out technological
upgrades to his office’s operations. Many attorneys have used the Circuit Clerk’s
website to access case information remotely, but even with the advent of larger
smartphones, accessing case information from a website on a phone can be cumbersome. The Circuit Clerk’s office created a solution: a new mobile app that combines the
convenience of an app with the case information that attorneys-on-the-go require.
Like all good apps, this one has intuitive functionality requiring little or no training. The app is primed to
do much more than the Clerk’s system currently allows;
namely, in the near future, when e-filing at the Circuit
Clerk’s Office goes live, an attorney will be able to log into
the app and see personalized content.
Currently, anyone can use the app to view case information without logging in. The “Public Access” button
permits searches by person, business
name, or by case number. When the
Stephen J. Rice
results appear, a simple touch of a paris an Assistant
ticular result opens a case summary,
State’s Attorney
and buttons along the screen’s bottom
in the Civil
toggle information about the parties,
Division of
any judgments, events both past and
the Lake
future, as well as the documents that
County State’s
have been filed.
Public access represents the app’s
Attorney’s
basic functionality and is currently
Office.
operational. With the release of e-fil-
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ing by case type, beginning with small claims, attorneys
will need only create a log-in that will also function with
the app. Once the log-in is complete, the app will display
case information personalized to an attorney’s case load.
The cases will also appear in a calendar function, providing attorneys with an overview of their days and weeks
ahead.
Befitting the app’s utilitarianism,
the app eschews a fancy brand name,
identifying itself for download simply
as “Lake County IL Circuit Clerk Mobile.” The app is available free for both
Android and iOS operating systems in
the Google Play or iTunes App stores.
The Circuit Clerk’s Office developed it
with URL Integration, Inc.

The app’s start page.

The ability to log in for attorneys will
come when e-filing begins. Currently,
app users can use the Continue to Public
Access button.

Even people with a JD degree should be
able to navigate the app’s nontechnical
interface!

December 2014
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You’re

I N V I T E D

21st Annual

FAMILY LAW
CONFERENCE

February

12-16
2015

Aria Resort & Casino
Las Vegas, NV

Thursday, February 12, 2015
(Lincoln’s Birthday - Courts Closed)
Group Arrival

Friday, February 13, 2015

Hoover Dam Tour (optional group activity)
Evening Welcome Reception

Saturday, February 14, 2015 (Valentines Day)
Morning CLE (4 hrs)
Afternoon Group Activity

Sunday, February 15, 2015

Register on line at:

www.lakebar.org

Morning CLE (4 hrs)
Afternoon on own
Closing Dinner

Monday, February 16, 2015
(President’s Day - Courts Closed)
Group Departure

December 2014
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A Safe Place
Courthouse Legal Advocacy Program

Prairie State Legal Services
Access to Opportunity Fellowship
Service Program

Great Lakes Adaptive Sport
Association
Injured Veterans Assistance Program

December 2014
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Committee

Chit Chat

The Family Law Committee
is pleased to announce that
our annual seminar in 2015 will
be held in Las Vegas, Nevada from
Thursday, February 12, 2015 through
Monday, February 15, 2015. We will be
staying at the Aria, where you can call to make a
reservation under the Lake County Bar Association! Registration forms will be out shortly. The Committee’s next F.L.A.G.
meeting will be held December 10, 2014 at Noon at the Bar Office.
There will be no regular Family Law Committee meeting for December, as we are having a holiday party on the evening of Thursday, December 18, 2014, hosted by Jeff Ericksen at his home
(details to follow). Members, don’t forget to send in your Child’s
Rep information to Judge Vorderstrasse as soon as possible if
you want to be on the Child’s Rep list. Additionally, if you are a

mediator, please stop in Court
Administration and sign up for
your required volunteer mediation
days. Hope to see you at the holiday
party and the seminar!

***
The Technology Committee is back with its annual speaker
series. On Tuesday, January 13th, Walt Sigmund will be presenting on Electronically Stored Information (ESI) and eDiscovery,
their many sources and methods of preservation. This is a rapidly
expanding area of the law that all lawyers should know about,
even though most don’t. So, stop by for 45 minutes of CLE before
going to court. Location to be announced (either the LCBA office
or Courthouse). Watch your email, or contact the LCBA for more
details.
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Advancing the Trend:

The Second District Confirms that Class Plaintiffs’
Rights are ‘Safe’ from Conditional Pick-Off Tactics

A

BY JEFFREY BERMAN

mong the complexities of class actions, courts have consistently struggled with
applying traditional principles of mootness to the named plaintiff of a proposed
class action, and further determining its corresponding class-wide impact.
Courts have reached differing, and often irreconcilable, conclusions where a defendant
attempts to render a named plaintiff’s individual claim moot before a motion for class
certification has been filed or decided. This procedural ambiguity has led to the frequent use by class action defendants of a tactical mechanism known as “picking off” the
named plaintiffs.
Baseball provides an apt analogy. A pitcher facing
the opposing team’s slugger, with someone on base and
two outs, can sometimes escape the inning by picking
off the base runner. Like that pitcher, a defendant facing
a class action may seek to escape the
Jeffrey Berman, of
litigation without having to defeat
the law firm of
a class-certification motion or the
Anderson + Wanca,
has extensive
merits of the claim by picking off
experience in
the plaintiff. In baseball, the pitcher
complex
commercial
throws to the correct base and his
litigation and
teammate applies the tag. In litigainsurance
coverage matters
tion, the defendant tenders the full
in state and
relief requested by the individual
federal courts
across the
plaintiff and the court calls him “out.”
1

The Official Rules of Major League
Baseball delineate thirteen ways a
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Of course, as in baseball, if the pick-off move is made improperly, the result is a “balk” and the “runner” advances
safely.1
Traditional rules of mootness hold that once a plain-

country in the
areas of Insurance, Insurance Coverage &
Reinsurance Law. He presently serves as a
member of The Docket Committee.

pitcher can commit a balk. The balk rule is
designed to limit the pitcher’s opportunity to
fool a base runner into thinking he is starting
to pitch the ball toward the batter, but instead
he tries to “pick them off” by throwing the
ball to an infielder so that he can tag the
runner sliding back to a base. In that way, the
balk rule equalizes opponents—batter and
pitcher—by requiring consistent mechanics
by pitchers who seek to prevent a runner from
advancing. See Official Site of Major League
Baseball: Major League Baseball 2014 Official Rules–Rule 8.05, available for download
at http://mlb.mlb.com/mlb/downloads/y2014/
official_baseball_rules.pdf.

tiff‘s claim has been wholly satisfied, the claim is considered moot and must be dismissed for lack of subject
matter jurisdiction. By mooting the named plaintiff’s
individual claim, the defendant effectively evades judicial
review of both class certification and the ultimate merits
of the claim, thereby avoiding the expense and potentially harmful effects of the litigation.
An attempt to pick off the named plaintiff is a tactic
that likely has been used since the advent of class actions;
there is case law on this subject going back at least four
decades.2 Some courts have permitted the pick-off move.
Others have not. Many courts have disapproved of the
pick-off tactic essentially because, if it were routinely
allowed, it could potentially eviscerate the class action
procedural device.3
Just a few years ago,
the Seventh Circuit held
that an offer of full relief
to the named plaintiff does moot a putative
class action, as long as it
is made before a motion
for class certification
is filed. In Damasco v.
Clearwire Corp.4 the
plaintiff brought a putative class action under
the federal Telephone
Consumer Protection Act
(“TCPA”),5 claiming that
the defendant violated
that statute by sending
unsolicited text messages to cellphone users. After suit
was filed, the defendant offered to settle the case by
giving the named plaintiff (and up to ten other affected
people) the maximum statutory damages award of $1,500
per text message, plus court costs. After making this offer,
the defendant moved to dismiss the case as moot, and the
plaintiff filed a motion for class certification. The district
court granted the motion to dismiss.6
The Seventh Circuit affirmed, concluding that an offer made to the named plaintiff before a motion for class
certification is filed renders the entire suit moot, but an
offer made after a motion for class certification is filed
does not moot the putative class claims, and the plaintiff
can still pursue the class action.7 The Damasco court

noted that several other circuits had disagreed with this
approach and had refused to allow a tender of payment to
a named plaintiff to moot a putative class action even if
no motion for certification has been filed. Nevertheless,
the Seventh Circuit reasoned to the contrary that “[t]o
allow a case, not certified as a class action and with no
motion for class certification even pending, to continue
in federal court when the sole plaintiff no longer maintains a personal stake defies the limits on federal jurisThe Seventh
diction expressed in Article III.” 8 	
Circuit further explained that its solution to the problem
would be for a plaintiff to file a motion for class certification with the complaint, and then ask the court to defer
a ruling on the motion until after relevant discovery has
been completed:
A simple solution to
the buy-off problem
that Damasco identifies is available, and
it does not require us
to forge a new rule
that runs afoul of Article III: Class-action
plaintiffs can move to
certify the class at the
same time that they
file their complaint.
The pendency of that
motion protects a
putative class from
attempts to buy off
the named plaintiffs.
Damasco argues that
this solution would provoke plaintiffs to move for
certification prematurely, before they have fully
developed or discovered the facts necessary to
obtain certification. But this objection is unpersuasive. If the parties have yet to fully develop the
facts needed for certification, then they can also
ask the district court to delay its ruling to provide
time for additional discovery or investigation.
In a variety of other contexts, we have allowed
plaintiffs to request stays after filing suit in order
to allow them to complete essential activities. . . .
We remind district courts that they must engage
in a “rigorous analysis”— sometimes probing
behind the pleadings — before ruling on certification. Although discovery may in some cases be
unnecessary to resolve class issues, in other cases
a court may abuse its discretion by not allowing
for appropriate discovery before deciding whether to certify a class...9

“An attempt to pick off the
named plaintiff is a tactic
that likely has been used
since the advent of class
actions.”

2

3
4
5
6
7

See, e.g., Susman v. Lincoln American Corp., 587 F.2d 866 (7th
Cir. 1978); Bradley v. Housing Authority of Kansas City, Missouri, 512 F.2d 626 (8th Cir. 1975); Roper v. Consurve, Inc., 578
F.2d 1106 (5th Cir. 1978); Pearson v. Ecological Science Corp.,
522 F.2d 171 (5th Cir. 1975).
See generally Genesis Healthcare Corp. v. Symczyk, 133 S. Ct.
1523, 1532–37 (2013) (Kagan, J., dissenting).
Damasco v. Clearwire Corp., 662 F.3d 891, 896 (7th Cir. 2011).
47 U.S.C. § 227.
Damasco, 662 F.3d at 894.
Id. at 896.

Just a few months earlier, the Illinois Supreme Court
8
9

Id.
Id. at 896-97 (citations omitted).
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in Barber v. American Airlines, Inc., had reached fundamentally the same ultimate conclusion – holding that
the important consideration in determining whether a
named representative’s claim is moot in a class action is
whether that representative had filed a motion for class
certification prior to the time when the defendant made
its tender of the relief requested.10 The Barber Court held
that if the class representative filed a motion for class
certification prior to the time that the defendant made
its tender, the claim is not mooted.11 Conversely, if the
tender is made before the filing of a motion for class
certification, the claim is moot and the action may be
dismissed on that basis.12
Following these decisions, many defendants in Illinois
and the Seventh Circuit (and also other jurisdictions where
courts have not squarely ruled on this issue) have chosen
to follow the Seventh Circuit’s suggested “solution” and
file a general motion for certification with their complaint
as a prophylactic measure. They then ask the court to wait
to resolve the motion until they have had time to obtain
evidence through discovery that the case properly should
be tried as a class action. But, neither Damasco nor Barber
address what happens when a motion for certification is
filed and then denied without prejudice, and further motion practice is anticipated, before the tender is made. Nor,
for that matter, do those cases explain the level of certainty
that is required for an offer or tender to be deemed to moot
a claim in that context.
The boundaries of the pick-off tactic were recently tested again in the Second District Appellate Court,
which answered one of those open questions and held
that, as a matter of first impression in Illinois, a defendant cannot “pick off” a potential class representative by
conditionally offering to pay the claim, even if the offer is
made while a class certification motion is not pending. 13
G.M. Sign, Inc. v. Swiderski Electronics, Inc. originated with a class action complaint alleging that Swiderski
had sent unsolicited facsimile advertisements in violation
of the TCPA. The trial court initially denied G.M. Sign’s
motion for class certification.14 Swiderski then offered
to fully settle G.M. Sign’s individual claims, conditioned
on acceptance of the offer within 12 days.15 On the twelfth
day, having chosen not to accept the offer, G.M. Sign
moved to reconsider the denial of class certification, and
in connection therewith, sought an opportunity to obtain
additional discovery in order to address the asserted affirmative defense upon which the denial of certification was
based.16 The trial court granted the request for additional
10
11
12
13
14
15
16
17

Barber v. American Airlines, Inc., 241 Ill.2d 450, 456-60 (2011).
Id. at 456-57.
Id. at 457.
G.M. Sign, Inc. v. Swiderski Electronics, Inc., 2014 IL App (2d)
130711 (Aug. 12, 2014).
Id. at ¶¶ 1-2, 7-10.
Id. at ¶¶ 2, 11.
Id. at ¶¶ 1-2, 5, 11-15.
Id. at ¶¶ 14-15.
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discovery.17 Rather than participate in discovery, however,
Swiderski moved to dismiss the case as moot, predicated
on its tender of the settlement offer, which it contended
was made after certification had been denied and while
no motion for reconsideration was pending.18
The trial court ultimately granted Swiderski’s motion and dismissed the case with prejudice, finding that
the settlement offer rendered the claims moot.19 It also
denied G.M. Sign’s motion requesting additional time
to find a new class representative.20 The trial court did
not rule on the specific arguments raised in G.M. Sign’s
motion to reconsider the denial of class certification, but
instead denied the motion as moot given its dismissal of
the case.21 G.M. Sign then appealed.22
On appeal, G.M. Sign presented several arguments in
support of reversal, including that the pick-off attempt
by Swiderski was improper because it was conditional,
since it contained a 12-day time limit, and thus it could
not moot the claim, even if presented at an appropriate
time.23 G.M. Sign thus urged the Appellate Court, as a
matter of first impression, to hold that such a “limited-time offer is not sufficient to render moot a named
plaintiff’s claim in a putative class action.”24
The Appellate Court specifically noted that “Swiderski tendered settlement on September 7, 2012, conditioned on G.M. Sign’s acceptance of the offer within 12
days (“This offer will remain open until Friday, September
19, 2012.”).” 25 It further observed that it wasn’t until more
than five months later that Swiderski moved to dismiss
G.M. Sign’s claims based on its settlement offer, which
had long since expired.26
Swiderski argued in support of affirmance, offering
conclusory arguments that the settlement offer was not
conditional.27 The Appellate Court disagreed. Instead, the
Court first found that:
[T]he 12–day time limit in Swiderski’s settlement
offer rendered its tender a conditional offer. 28
In reaching that conclusion, the Appellate Court
further opined:
As G.M. Sign notes, Swiderski moved to dismiss
G.M. Sign’s claims over five months after its offer
18

19
20
21
22
23
24
25
26
27
28

Id. at ¶¶ 2, 17. Swiderski cited to Akinyemi v. JP Morgan Chase
Bank, N.A., 391 Ill.App.3d 334 (1st Dist. 2009) for the general
proposition that, where “the defendant tenders to the named
plaintiff the relief requested before the class is certified, the
underlying cause of action must be dismissed as moot as there
is no longer an actual controversy pending.” Id. at ¶ 20.
Id. at ¶¶ 2, 20. The trial court suggested, in light of Akinyemi,
that it considered its “hands are tied.” Id. at ¶ 20.
Id. at ¶ 21.
Id. at ¶¶ 20-21.
Id. at ¶ 21.
See id. at ¶ 27-29, 31.
Id. at ¶ 31.
Id. at ¶ 29.
Id.
See id. at ¶ 32.
Id. at ¶ 33.

expired, on the ground that its settlement offer
rendered moot G.M. Sign’s claims. When Swiderski moved to dismiss G.M. Sign’s claims (and
through the date that the trial court ruled on the
motion), no offer existed. Specifically, Swiderski’s offer specified that tender was conditioned
on G.M. Sign’s acceptance within 12 days. Thus,
under the offer’s terms, once the 12–day period expired, tender could not be (and was not)
effected. The 12–day period for acceptance, which
had expired when the trial court ruled on Swiderski’s motion to dismiss, was a material condition
of Swiderski’s offer because it had the effect of
revoking/terminating the offer before the trial
court ruled on the motion to dismiss.29
The Appellate Court further held that the law requires that a tender be unconditional to moot a plaintiff’s
claim.30 Because that was not the case here, the Appellate
Court concluded the trial court had erred in dismissing
G.M. Sign’s complaint as moot. 31
The jurisprudence on pick-offs continues to evolve,
with a clear trend toward even greater limitations on the
use of the pick-off tactic. In Genesis Healthcare Corp.
v. Symczyk, Justice Kagan, joined by Justices Ginsberg,
Breyer, and Sotomayor, dissented from the majority’s
decision not to reach the issue of whether a Rule 68 offer
mooted the individual claim of a named plaintiff.32 Addressing the issue the majority opinion avoided, Justice
Kagan rejected the argument that an unaccepted Rule 68
offer moots a named plaintiff’s claim, which she referred
to as “bogus.”33 As she further explained, even a Rule 68
offer that would “provide complete relief” to an individual plaintiff does not deprive the plaintiff of a concrete
interest in the outcome or the court of the ability to grant
effectual relief:
We made clear earlier this Term that “[a]s long
as the parties have a concrete interest, however
small, in the outcome of the litigation, the case is
29
30
31

32

33

Id.
Id. at ¶ 33, citing Brown & Kerr, Inc. v. American Stores Properties, Inc., 306 Ill.App.3d 1023, 1032 (1st Dist. 1999).
Id. at ¶ 33. The court also vacated the trial court’s denial of G.M.
Sign’s motion to reconsider the denial of class certification,
and the trial court’s denial of G.M. Sign’s requests to seek a
substitute class representative and for an injunction precluding
Swiderski from making further tender offers. Id. at ¶ 34.
133 S. Ct. at 1532-37. Genesis turned on a question of mootness in a collective action under the Fair Labor Standards Act,
which the majority was careful to distinguish as fundamentally
different from Rule 23 class actions. Id. at 1529-30. In other
words, the majority decision in Genesis does not apply to a
Rule 23 class action. See, e.g., Sandusky Wellness Center LLC
v. Medtox Scientific, Inc., 2013 WL 3771397, *2 (D. Minn. July
18, 2013) (“Genesis is inapplicable to a Rule 23 action brought
under the TCPA”); Chen v. Allstate Ins. Co., 2013 WL 2558012,
*7 (N.D. Cal. June 10, 2013) (Genesis “is not directly applicable
to the class action context”); Falls v. Silver Cross Hosp. & Med.
Ctrs., 2013 WL 2338154, at *1 (N.D. Ill. May 24, 2013) (same).
Id. at 1532.

not moot.” … “[A] case becomes moot only when
it is impossible for a court to grant any effectual
relief whatever to the prevailing party.” By those
measures, an unaccepted offer of judgment cannot moot a case. When a plaintiff rejects such an
offer—however good the terms—her interest in
the lawsuit remains just what it was before. And
so too does the court’s ability to grant her relief.
An unaccepted settlement offer—like any unaccepted contract offer— is a legal nullity, with no
operative effect. As every first-year law student
learns, the recipient’s rejection of an offer “leaves
the matter as if no offer had ever been made…”
Nothing in Rule 68 alters that basic principle; to
the contrary, that rule specifies that “[a]n unaccepted offer is considered withdrawn.” … . So
assuming the case was live before—because the
plaintiff had a stake and the court could grant
relief—the litigation carries on, unmooted.34
Justice Kagan’s analysis appears likely to be embraced
as the bellwether approach to the question. Indeed,
that trend already has begun. One more recent federal
appellate court decision expressly chose to align with her
perspective, noting “we are persuaded that Justice Kagan
has articulated the correct approach” and “[w]e therefore hold that an unaccepted Rule 68 offer that would
have fully satisfied a plaintiff’s claim does not render
that claim moot.”35 Other recent decisions have similarly followed suit.36 Indeed, even the Seventh Circuit has
reflected that in the aftermath of Genesis, and particularly in light of Justice Kagan’s dissent, “there are reasons
to question our approach” to the question of “whether an
unaccepted settlement offer can render a case moot.”37
Although the Second District’s decision in Swiderski
did not reach the broader question discussed by Justice
Kagan in Genesis, it does advance the trend by making
clear that in Illinois there are limits to class defendants’
use of the pick-off weapon. The Swiderski court clearly
held that a pick-off attempt is improper, and will not be
successful, unless it is based on a truly unconditional offer made while no motion for class certification is pending. Where, as in Swiderski, dismissal is sought based on
a conditional offer, particularly one that that had expired
when dismissal was sought, it becomes the functional
equivalent of a “balk” and, as such, the rights of the class
representative and the class are protected, the pick-off
fails, and the named plaintiff’s interests are “safe.”
34
35
36

37

Id. at 1533–34 (internal citations omitted).
Diaz v. First Home Buyers Protection Corp., 732 F.3d 948, 95455 (9th Cir. 2013).
E.g., Bais Yaakov of Spring Valley v. ACT, Inc., 987 F.Supp.2d
124, 128 (D. Mass. 2014); Boucher v. Rioux, --- F.Supp.2d ---,
2014 WL 4417914, *4-7 (D. N.H. Sept. 8, 2014); Delgado v.
Castellino Corp., --- F.Supp.2d ---, 2014 WL 4339232, *2 (D.
Colo. Sept. 2, 2014).
Scott v. Westlake Serv. LLC, 740 F.3d 1124, 1126, n. 1 (7th Cir.
2014).
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Association of Family and Conciliatory
Courts Comes to Illinois

H

BY LINDA SHEEHAN

ere in Lake County, family law professionals have many opportunities to benefit
from their colleagues’ hard-won expertise. They may attend regular meetings of
the Family Law Committee of the Lake County Bar Association. Additionally, the
bar and the judiciary of the Family Law Division host quarterly meetings of the Courts’
Custody Evaluators.
This seasoned interdisciplinary structure has allowed
the 19th Circuit Court’s Family Division to adapt to many

ing plans, practice guidelines for Parenting Coordination,
and the establishment of the AFCC Center for Excellence
in Family Court Practice. “Even though parents become
sweeping changes in family structure and family law.
adversaries in litigation, they should not be adversaries
“Still, I would be the first to say there is a need for more:
when it comes to their children and yet often they are,”
more discussion, more education and more innovation”
she said. “Sometimes the simplest decisions cannot be
says Presiding Judge Donna-Jo Vorderstrasse of the
made jointly. ”
Family Division. On learning of the recent founding of
Family law attorneys see their
an Illinois chapter of the Association
Linda Sheehan,
clients during often the most anxious
of Family and Conciliation Courts
a Clinical
time of their clients’ lives. It is not
(AFCC), she said “I have no doubt
Social Worker
in Grayslake,
uncommon for clients to lose their
that AFCC could be an integral part
is a Child
composure and thus their ability to
of establishing the next innovative
Specialist and
Divorce
effectively solve problems. Attorneys
ideas for dealing with family conflict
Coach. She
need creative and well-researched
in Illinois.”
is a frequent
speaker on
ideas to move cases forward in these
Judge Vorderstrasse values the inParenting
topics and
conditions. “The emotional side of
novations that AFCC has initiated and
Building a Co-Parenting Toolkit.
divorce is something that attorneys
refined in its 50 year history: parent-
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could use help with,” says Tom Gurewitz, former Family
Law Committee Co-Chairman.
An attorney’s ability to cite best practice in managing
new or challenging issues and their awareness of innovations being piloted throughout the country can be an
advantage in many ways.
AFCC offers education
and research to assist
family law professionals.
This can be helpful in
avoiding or lessening
delays or the breakdown
of a case. Perhaps this
is particularly true in
complex cases involving
custody and co-parenting. Additionally,
unrepresented litigants,
never-married parents,
same-sex partnerships,
relocation, and alienated
children all contribute
to a vastly more diverse
client base.
AFCC conferences
and trainings are a mix of
attorneys, mental health
professionals, legal scholars, dispute resolution
professionals, judges,
financial planners and
court administrators. A longtime member and past President of the AFCC, retired Judge Susan Snow of the Cook
County Circuit Court, makes the point that AFCC in-

creases the likelihood of “the retention of highly qualified
people. In order to remain sensitive rather than hardened
by the sheer number of families in crisis, professionals
need a collegial setting.”
In October, AFCC Illinois presented a four hour

“An attorney’s ability
to cite best practice

in managing new or
challenging issues

program of multi-disciplinary panels and
demonstrations on effective case triage, collaborative law, and litigation
practices in both Chicago
and Bloomington.
AFCC Illinois is currently meeting monthly

and their awareness of

in and around Chicago.

innovations being piloted

at jakessler@igc.org for

throughout the country

inquire about member-

can be an advantage in
many ways.”

Contact Jerry Kessler
further information. To
ship in AFCC Illinois
and its upcoming programs, contact President
Nanette McCarthy at
mccarthy@gmrfamilylaw.
com. AFCC Illinois is
organized as an affiliate

chapter of AFCC, Association of Family and Conciliation
Courts, founded in 1963. To join, contact AFCC at 608664-3750 or visit the website at www.afccnet.org.
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CLE Hours

HO
LE U

RS

2015 Upcoming

C

CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS

REGISTER FOR PROGRAM ON-LINE AT: WWW.LAKEBAR.ORG
December 11, 2014
1.0 CLE Credit including 1.0 Ethics
Reducing the Risk of Claims When Disciplining
and Discharging Employees
Rob Klein, Klein Dub & Holleb, Ltd.
Lake County Bar Association, Waukegan, IL
January 8, 2015
1.0 CLE Credit
Regarding Alternative Dispute Resolution:
Is Arbitration Overrated?
Burr Anderson, Anderson Law Offices
Lake County Bar Association, Waukegan, IL
February 12, 2015
1.0 CLE Credit
Personal Injury for the General Practitioner
Scott Gibson, Gibson and Associates
Lake County Bar Association, Waukegan, IL
February 12-16, 2015
8.0 CLE Credits
21st Annual Family Law Seminar
Aria, Las Vegas, NV
March 2015
3.0 CLE Credits
Worker’s Compensation Seminar
Lake County Bar Association, Waukegan, IL
March 2015
3.5 CLE Credits
Criminal Law Mid-Year Seminar
Chicago, IL
March 12. 2015
1.0 CLE Credit
The Downside of Using Social Media
Todd Glassman and Gemma Allen,
Ladden & Allen Chartered
Lake County Bar Association, Waukegan, IL

March 18, 2015
3.0 CLE Credits
Employment Law Seminar
Location to be Determined
April 2, 2015
6.0 CLE Credits
Annual Real Estate Seminar
Location to be Determined
April 9, 2015
1.0 CLE Credit
Confidentiality in a Small Firm Setting
Linda Rothnagel, Prairie State Legal Services
Lake County Bar Association, Waukegan, IL
April 23, 2015
3.0 CLE Credits
Local Government Seminar
College of Lake County, Grayslake
May 12, 2015
3.0 CLE Credits
Technology Seminar
Lake County Bar Association, Waukegan, IL
May 14, 2015
1.0 CLE Credit
Keith Grant, Lake County Public Defender’s Office
Lake County Bar Association, Waukegan, IL
May 21, 2015
3.5 CLE Credits including 1.0 Ethics
Annual Civil Trial and Appeals Seminar and Golf Outing
Biltmore Country Club, Lake Barrington, IL
June 11, 2015
1.0 CLE Credit
David Lutrey, Lesser Lutrey McGlynn and Howe, LLP
Lake County Bar Association, Waukegan, IL
June 24, 2015
3.0 CLE Hours including 3.0 Ethics
CLE Buffet
Lake County Bar Association, Waukegan, IL

CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS • CLE HOURS
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December 5, 2014

Annual Holiday
Party
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Board of Directors’ Meeting
October 16, 2014

DISCUSSION ITEMS
Minutes – September 17,
Board Meeting
There was a motion
made to approve the minutes from the September
17, 2014 Board meeting
subject to a modification
that the minutes should
reflect that Steve McCollum was present and the
motion passed and the
minutes, as modified, were
accepted.
New LCBA Members
After a brief discussion
about the recent growth in
Association membership,
there was a motion made
to approve the admission
of the Attorneys and Associate Members who applied
during the prior month for
admission to the LCBA and
the motion passed.
Treasurer’s Report
Chris Boadt, Executive
Director, reported to the
Board on behalf of Rick
Kessler, Treasurer. Mr.
Boadt advised since last
month, that there are still
outstanding collections
arising from the delayed
billing for the Lawyer Referral Fee program. Otherwise, the Association’s
budget is on track and
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performing as expected.
LCBA Administrative
Offices Lease
Mr. Boadt reported to
the Board on the status
the lease renewal and/
or the location of new
space for the Association’s
administrative offices. He
is currently analyzing with
the Association’s staff the
needs of the Association
and developing a “wish list,
which he will use to interface with the newly formed
Board sub-committee assigned to review the lease
renewal. The subcommittee will be meeting in the
near future to assess the
Association’s needs and to
develop a plan for moving
forward. The existing lease
expires in April 2015.
CLE/Seminars
It was reported to the
Board that several Committee CLE seminars in
the past months have been
successful and profitable to
the Association, including
the Criminal Law Seminar as well as the newly
formed, Debtor-Creditor
Committee. The Risk
Management Seminar is
upcoming. The Brown
Bag Luncheons have been

The

Meeting
Minutes
BY JENNIFER J. HOWE
SECRETARY

scheduled through 2014
and are currently being
solidified for the first half
of 2015. All are encouraged
to attend.
NEW BUSINESS
Vendor Solicitation Day
After receiving a suggestion from the Family
Law Committee, the Board
discussed a possible Vendor Solicitation Day for
this committee and others
which could occur at the
LCBA offices. Ideas were
discussed where vendors
could be invited to sponsor, or partially sponsor,
a committee meeting in
exchange for being given
space to market their products. Ideally a number of
vendors would participate.
No action taken but members discussed a potential
Spring target date for the
Family Law committee to

MEMBERS PRESENT
Keith C. Grant
President
Michael J. Ori
First Vice-President
Donald J. Morrison
Second Vice-President
Jennifer J. Howe
Secretary
Steven P. McCollum
Immediate Past President
Brian J. Lewis
Gary L. Schlesinger
Stephen J. Rice
Hon. Daniel B. Shanes
Shyama S. Parikh
Chris Boadt
Executive Director

consider.
Doctor-Lawyer Dinner
Mr. Boadt reported
that the annual Doctor-Lawyer dinner is in the
process of being scheduled
for Spring 2015. Doctors are

responsible for this meeting and they have advised
Mr. Boadt that they are
interested in having a more
collaborative approach
to planning for the next
event. Mr. Boadt will report
back next meeting.
Veterans History
Project/Constitution
Celebration
Keith Grant reported
on the upcoming Veterans’
History Project On November 11, 2014 which is a
court holiday and advised
that volunteers are still
needed. He also reported
that October’s Constitution Celebration day was a
success.
There was a motion
made to adjourn which
motion passed and the
meeting ended at 12:50
p.m.

In October, Scott Gibson was
inducted into The Society of
Trial Lawyers in Chicago, an
invitation-only peer reviewed
group with no more than 250
active members.
ELECTION RECAP 2014
Members of the Lake County
Bar Association now head even
more of the countywide elected
offices after three members won
contested general elections.
***
David M. Lutrey of Lesser
Lutrey McGlynn and Howe, has
received the high honor of membership in The American College
of Trust and Estates Council
(ACTEC), a nonprofit association
of lawyers. ACTEC is a nonprofit
association of 2,600 trust and
estate lawyers peer-elected to
membership based on substantial contributions to the field of
trusts and estates law.
***
LCBA member Carla Wyckoff,
an assistant state’s attorney
who served as the attorney for
the County Clerk, won election
to the position of Lake County
Clerk. Wyckoff replaces Willard

The

Grapevine

Helander, another LCBA member, who retired after 20 years in
the position.
LCBA member David Stolman,
a County Board member and
its former chairman, will now
serve as the county’s new
Treasurer. Also, LCBA member
Mark Curran, a former assistant
state’s attorney, won re-election
to his third term as Lake County
Sheriff.
These three join State’s Attorney
Michael Nerheim and Circuit
Clerk Keith Brin as five LCBA
members in eight countywide
offices (excluding judges), where
only the State’s Attorney is a
position that must be filled by an
attorney.

Further, all five judges who were
on the ballot are LCBA members
and won election or retention
to six more years of office.
Circuit Judge George Bridges
won his uncontested race
for judge in the First Judicial
Subcircuit. Four Circuit Judges
also won retention by garnering
more than 60 percent of the
vote: Judges James Booras,
Valerie Ceckowski, Christopher Starck, and Jay Ukena.
Another LCBA member who won
re-election is Dan Pierce, elected to another term as trustee of
the North Shore Sanitary District
from Ward 5.
Lake County election results
can be viewed on the County
Clerk’s website: http://results.
enr.clarityelections.com/
IL/Lake/53404/146661/en/
summary.html. Please let the
LCBA know if we’ve missed
any members who prevailed in
the November election: info@
lakebar.org
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Please join us

2015 President’s Award Dinner
Exmoor Country Club
Vine Avenue, Highland Park

Friday, February 27, 2015
6:00 -7:00 p.m. Reception with Cash Bar
7:00-9:00 p.m. Dinner and Program

Honoring
Justice Mary Seminara-Schostok
Service Award

h

Amy Strege

Outstanding Young Lawyer Award

h

Senior Counselors

Who have been in practice for 50 years
Don’t miss out on this wonderful evening
recognizing our dedicated members
Registration is available on line at www.lakebar.org
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Bar

Monthly

Bulletin
Board

Committee
Meetings

DAY		

MEETING

1st
1st

Diversity & Community Outreach
Real Estate

Tues (Odd Mo.)
Thurs

Tues
Technology
2nd
Tues
Debtor/Creditor
2nd
			
Tues (Odd Mo.) Immigration
2nd
Tues
Local Government
3rd
Wed
Family Law
3rd
rd
Wed (Odd Mo.) Employment Law
3
			
Thurs
Board of Directors
3rd
Thurs
Civil Trial & Appeals
3rd
			
rd
Thurs
Trust & Estate
3
4th
4th
4th

Tues
Tues (Odd Mo.)
Friday

Criminal Law
Docket Editorial Board
Young and New Lawyers

LOCATION

TIME

LCBA
In-Laws, Gurnee

12:15-1:15
5:15-6:15

LCBA
The Grille on Laurel
Lake Forest
LCBA

8:00-9:00 a.m.
5:15-6:15

LCBA
C-103
The Grille on Laurel
Lake Forest
LCBA
The Grille on Laurel
Lake Forest
Park City Courthouse

12:15-1:15
12:15-1:15
5:15-6:15

to 685 Sq Ft. Shared Confer-

12:00 noon
5:15-6:15

On-Site parking, Furnished or

12:15-1:15

Unfurnished. Walking Distance

TBD
LCBA
LCBA

4:30-5:30

TBD
12:15-1:15
12:15-1:15

•

RSVP to a meeting at www.lakebar.org.

•

Meetings subject to change, please check your weekly e-news, the on-line calendar at www.
lakebar.org or call the LCBA Office @ (847) 244-3143.

•

Please feel free to bring your lunch to the LCBA office for any noon meetings. Food and beverages
at restaurants are purchased on a individual basis.

Downtown Waukegan
Offices for Lease. 200 N ML
King Ave. 1, 2 or 3 Offices. 280
ence Room, Basement Storage,

to Court House. (847) 680-4740.
www.tjproperties.com.

To place an ad or for information
on advertising rates, call

(847) 244-3143

Greenslade Photography
Focusing on sports, pets & special events

Ralph Greenslade
Photographer at many LCBA events
slade1039@comcast.net
847-848-6754
Based in Glenview, Illinois

Visit the NEW LCBA Website:
lakebar.org
December 2014
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Gala Recap and
Happy Holidays

I

f you were not able to
attend the Gala you
missed a great time.
Venue, dinner and music
were terrific. The auction items were certainly
extraordinary with trips,
sports tickets, Beatles
memorabilia, baskets,
wine, and other assorted
items. All this did not just
happen but was the result
of lots of hard work from
the committee. Thank you
to:
Terry Lesser
Jennifer Cunningham
Beeler
Melanie Rummel
Joann Fratianni
Stacey Seneczko
Robert Ackley
Elizabeth Elliott
Ana Marcyan
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BY CARLTON R. MARCYAN
PRESIDENT
Without them the Gala
would not have occurred
and been so successful.
A special thanks again to
Terry Lesser for adding her
experience and expertise at
great parties and the Lake
County Bar staff, Chris,
Virginia, Hiram and Kay
for their tireless efforts in
planning and follow up!
And, let’s remember
the purpose of this evening, to provide financial
support to our beneficiaries: Great Lakes Adaptive
Sports, Prairie State Legal

Services and A Safe Place.
The proceeds of the evening will help these three
organizations to provide
for their clients into the
New Year. Speaking of the
year-end, we wish you all a
wonderful holiday season
and a tremendous New
Year.
Please remember, a
solid Foundation provides
us all a better community.
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Veteran’s History
Project

