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have been appropriate.

Changes
to Courthouse
Access
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n 2013, the LCBA
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Enhancing Courthouse
Security and Access

T

he past month has
been an active one
for the Bar Association, with seminars,
awards, and new programs.
As you may have noticed
by the time this is published, our pilot program to
improve both court security and access for attorneys
into court buildings was
accepted by both the Lake
County judges and the Executive Justice Council.
The program has created a new attorney photo
identification card which
will allow attorneys to have
priority in moving through
the magnetometers into
court buildings. During the
first two weeks of April, the
Bar Association will have a
table at the north entrance
to the main courthouse
where attorneys with their
ARDC card can fill out a
form, have a photo taken,
and obtain an identification card. This card will
then allow them to bypass
lines into the courthouse.
The goal is to get this
system in place and then
improve upon it looking
forward to the construction

of the new criminal courts
building and the remodeling of the current courthouse building, which will
then be exclusively a civil
courts building.
Under the system
approved by the judges and
the EJC, the identification
cards will be available to all
properly registered Illinois
attorneys. The Bar Association will initially confirm
and periodically check on
the continuing registration of attorneys who use
the system and will issue
the identification cards.
Attorneys who are not in
good standing with the
ARDC will have their cards
revoked and their preferred
access to the court’s building will be terminated. The
Bar Association will notify
the court security division
of the Sheriff’s department
of any attorney whose card
has been revoked and the
card will be returned to the
Bar Association until the
attorney is in good standing with the ARDC.
During the first two
weeks of the program, attorneys will be able to gain
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access to the court buildings using their ARDC
cards. After that initial
period, all attorneys who
wish to have priority access
will need to present their
new identification cards.
After the initial two-week
period, licensed attorneys
will be able to obtain an
identification card at the
LCBA office. The costs of
the new system will be the
responsibility of the LCBA
and there will be an annual
fee for the identification
cards of $25.00.
I hope that all our
members will take advantage of the new system.
Like many of you, the
LCBA Board would like a
system that is more complete, such as in DuPage
County. However, we
believe that it is important
in this pilot project for us

BY STEVEN
McCOLLUM
to demonstrate our ability
and willingness to manage
this system and ensure
that courthouse security is
enhanced with less inconvenience for attorneys. This
system is a step in the right
direction. I wish to thank
Donald Morrison, Brian
Lewis, and Christopher
Boadt for setting up and
obtaining approval for this
project.
During the past
month, the Criminal Trials
and Appeals Committee
held its first mid-year seminar in downtown Chicago.
Committee Chairperson
Stephen Simonian, with
the assistance of attorney
Keith Hunt, was able to
obtain excellent speakers
in a very comfortable setting, and we all appreciated
their efforts. The seminar
had approximately 40 law-
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Welcome

New LCBA
Members
ATTORNEY:

Micah Marcus
McDonald Hopkins
David B. Levin
Attorney at Law
Sara Kahn Wool
Sara Kahn Wool

ASSOCIATE:
Michelle Kaltenbach
Associated Bank
Marie M. Schneider
Olga Kordonskaya
Resolution Systems Institute

yers in attendance and was
a definite success.
The Family Law Committee had another extremely successful seminar
in New Orleans, which I
had the pleasure of attending. The seminar speakers
were all very informative
and the hotel and other
arrangements were exceptional. I had the pleasure
of presenting Tom Gurewitz, who will be stepping
down as Chairperson of the
committee, with a plaque
honoring his many years
of service. I would like to
thank Tom again for all he
has done for us, though I
am sure he will continue to
be actively involved in the
committee.
As it always happens at
this time of year, the LCBA
elected new members to

the Board and determined
the officers for the Association. Donald Morrison
was elected as 2nd Vice
President, Jennifer Howe
was re-elected as Secretary,
Richard Kessler was elected
as Treasurer, Daniel Shanes
will again serve as a member of the Board and will
be joined by newly elected
Board member Shyama
Parikh.
During the coming
months our committees
and members will be
involved in several events.
People’s Law School, an annual event where members
speak to the public about
different legal areas, will
be held at the Grayslake
campus of the College of
Lake County on April 8,
15, and 22. The Real Estate
Committee will be hold-

ing a seminar on April 4
at Illinois Beach Resort in
Zion. Two seminars will
be hosted at the Greenbelt
Cultural Center in North
Chicago: the Local Government Committee on April
24, and the Employment
Law Committee on April
30. The Civil Trials and
Appeals Committee will be
holding its annual seminar
and golf outing on May 22
at the Biltmore Country
Club in Barrington. Finally,
there will be Coffee in the
Courthouse before court
on the mornings of April
25 and May 30 in the Jury
Assembly Room. I hope
to see you those mornings
and at these other events.

March 13, 2014

Criminal Law
Seminar
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Not ‘The Winter of Our
Discontent…’

S

hakespeare began his
play “Richard III” with
the often quoted line,
“Now is the winter of our
discontent….” While the severity and length of what we
have faced with little respite
since December might justify
a similar thought about our
weather conditions, our
Court Community has nevertheless continued to move
forward. Some changes have
taken place already, some are
forthcoming, and projects in
the making are beginning to
see fruition. With Spring on
the horizon, our judiciary,
our Bar Association, our law
practitioners, and our Court
partners continue to forge
ahead.
The structure of our
19th Judicial Circuit has
been slightly modified and
our presiding judges have
changed in a few areas. Judge
Valerie Boettle Ceckowski
has been named as Deputy
Chief Judge. This position went through a name
change, as for years we had
referred to the person who
would step into the shoes
of the Chief Judge in his or
her absence, as the “Acting
Chief Judge.” The Divisions
of our Circuit have also been
changed a bit. We have
renamed one Division and
also added sections in two
of our three Divisions. In

some instances, the presiding judges themselves have
also changed. We now are
structured with a Criminal
Division, a Civil Division,
and a Consolidated Family
Division. Judge Victoria
Rossetti will preside in the
Criminal Division; Judge
Jorge Ortiz will preside in
the Civil Division; and Judge
Margaret Mullen will oversee
the operations of the Consolidated Family Division
as its presiding judge, while
continuing to preside over
her civil trial docket. In the
Criminal Division there will
be a Felony Section, where
Judge George Bridges will
continue to serve as presiding judge. There also will be
a Traffic and Misdemeanor
Section of the Criminal
Division, where Judge Daniel
Shanes will continue to serve
as presiding judge. However,
Judge Jay Ukena is being
reassigned to this Section of
the Criminal Division and
will take over as its presiding
judge toward the end of the
year, when he has concluded the several Family cases
that he has in progress, and
after he has worked with all
the presiding judges as we
address other changes that
are in the making. This will
achieve the ultimate goal of
having the presiding judge
of this Section work side-by-

The
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BY CHIEF JUDGE
JOHN T. PHILLIPS
side with the judges hearing
the Traffic and Misdemeanor
cases on a daily basis, as
Judge Ukena will ultimately
be handling the Felony DUI
call. The Civil Division will
not be seeing much change
in its structure. In the Consolidated Family Division,
though, we will now have
both a Family Section and
a Juvenile Section. Judge
Valerie Boettle Ceckowski
will be filling the position of
presiding judge of the Juvenile Section, as she continues
to maintain her calls at the
Depke Juvenile Justice Complex. In the Family Section,
Judge Donna-Jo Vorderstrasse’s title will change
from “supervising judge”
to “presiding judge,” as she
continues hearing family
cases on the first floor of our
courthouse.
The retirement of Judge
Fred Foreman, the appointment of our colleague Judge
Mitchell Hoffman to fill

Pro Bono

Thank You

These attorneys accepted
Pro Bono cases through
Prairie State Legal Services.

Ann Conroy
Thad Gruchot
Dustin Butch
Richard Kohn
Larry Smith
To volunteer, please contact
Susan Perlman at:
sperlman@pslegal.org or
847-662-6925
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Judge Foreman’s seat on
the Circuit bench, and the
announcement by Judge
Joseph Waldeck of his early
summer retirement, have
or will create two vacancies
in our judiciary. Permission
has already been received
from the Illinois Supreme
Court to fill Judge Hoffman’s
position, and the applications that were timely filed
are in the process of review
by our Circuit Judges, by
the Lake County Bar Association’s Judicial Selection
and Retention Committee,
by the members of the Bar
Association in their individual ratings, and by the
members of the community,
who also may comment
during the posted selection
period. This same process
will take place when we are
given permission to fill the
vacancy that will exist upon
Judge Waldeck’s retirement.
What must come out of this
process, of course, are the

Members

On the Move

Donna Henderson &
J. John Henderson
Henderson and Henderson
1641 N. Milwaukee Ave., Ste. 4
Libertyville, IL 60048
847.623.7880
hhpclaw700@aol.com
john@hendersonandhendersonlaw.com
*****
Jason S. Marks
Marks and Associates Ltd.
495 N. Riverside Dr., Ste. 210
Gurnee, IL 60031
847.423.8323
If you have recently moved,
please notify the LCBA at:
infor@lakebar.org
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very difficult decisions that
our Circuit Judges will have
to make in order to select
the best candidates from the
slate of extremely qualified
and impressive applicants.
From my vantage point, this
is one of the most difficult
and impacting things that we
do as Circuit Judges: trying
to make the right choice at
the right time for the long
term of our Circuit and the
citizens that we serve. Most
of the courtroom assignment
changes that will be made
will not be announced, nor
will they take effect, until approximately mid-June, 2014,
when the judicial selection
process for the two vacancies
is close to completion.
At the time that some of
our judges are moving to new
assignments in mid-June, I
expect that we will be placing
into full operation a courtroom that will be designated
as our “Problem-Solving”
Courtroom. That particular
courtroom will handle our
Drug Court, our TIM Court
(Mental Health) and our Veterans Court (VTAC: Veterans
Treatment and Assistance
Court). Judge Christopher
Stride will be in this assignment which will also include
all Sexually Violent Person
commitment hearings,
all restoration hearings,
and status matters once a
defendant is found unfit to
stand trial or plead, all civil
mental health commitment
hearings, in-custody arraignments of Public Defender
criminal felony clients, and
other specialized criminal
matters. This new courtroom
will provide us with a faster,
consistent, and more convenient way to use our resources in our day-to-day handling
of these types of specialized
proceedings. It is very likely
that the Illinois Supreme
Court will be adopting a certification requirement for the

Circuits in Illinois to operate
a Problem Solving Court
and a specialized central
docket for these cases will
certainly aid us in achieving
early certification. Moreover,
the lack of bed availability
being faced by the Illinois
Department of Human
Services in its Mental Health
Facilities around the state is
something that leads us to
implement a more centralized monitoring of these
types of cases. This arises
out of a deep concern for the
defendants who seem to be
waiting longer and longer in
our jails for a bed in a DHS
facility, where restoration
treatment can be provided
after they have been found
unfit to stand trial.
As the ground thaws
this Spring, we will also be
looking forward to breaking
ground on the construction
project for the new Criminal
Court Tower. Once completed, this new facility will
resolve the space concerns
that we deal with every day in
having cases heard. We will
have the courtrooms, jury
assembly space, and office
and work space, that are so
needed for the present and
the future of our Circuit.
One courtroom that will be
housed in the new facility is
what we will term our “Early
Disposition Courtroom.”
Our Circuit has always been
a proponent of “case management” by our judges in
order to insure that lawyers,
litigants, and the public are
guaranteed access to prompt,
fair, and impartial justice.
Our Circuits are often the
place where others come to
learn our case management
methods, and our Court Administrative staff is usually
part of the faculty that is
brought together to teach the
process all over the United
States. The use of the term
“intensive case management”

is actually one that came into
the court lexicon because of
what we do here. Under the
leadership of our Criminal
Division presiding Judge
Victoria Rossetti, intensive
case management is continuing to be a part of the
day-to-day operation of all
of our criminal courtrooms.
Over the last seven months,
Assistant State’s Attorneys,
members of the criminal
defense bar, attorneys from
the Public Defender’s Office,
Court Administrative Staff,
and members of the Circuit Clerk’s staff have gone
through training facilitated
by the National Center for
State Courts, created new
case management forms,
and implemented further
steps in felony cases to insure
that those cases that can be
resolved faster can be identified and dispositions reached
in a more timely manner,
while at the same time
identifying the more complex cases that will be given
the early attention that they
need to insure that information is being exchanged and
preparation by all sides for
either trial or other disposition, is not being hindered. It
is likely that a courtroom will
be operating to fill this need
with a daily call towards the
end of the year. A working
group with our court partners is also beginning its task
of identifying project needs
and suggested uses for a proposed addition to the Depke
Juvenile Justice Complex.
There has been no
“hibernation” or “discontent”
here at the courthouse. We
do, however, join you in hoping that Spring is in sight.
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‘Day in the Life’

Video and Related Evidentiary Issues

W

BY SCOTT B. GIBSON & GERA-LIND KOLARIK

hen used thoughtfully to illustrate a well-expressed and sharply-focused purpose, a videotape of an injured plaintiff showing both the travails of life after
suffering a serious injury and the benefits of even small triumphs is one of the
most effective evidentiary tools in a Plaintiffs’ counsel’s arsenal.
It is common knowledge that when an injured plaintiff speaks about his or her own injuries, such testimony,
while necessary, is not typically going
to impress jurors. Jurors understand
Scott B. Gibson
is a past LCBA
before voir dire that their job is to
and LCBF
judge the liability and damage evipresident
dence pertaining to a plaintiff who has
who practices
the greatest self-interest in seeking
exclusively for
and winning a large damages verdict
Plaintiffs in
personal injury
from the jury. Regardless of whethand wrongful
er a person is inside or outside of a
death cases.
courtroom, it is difficult and generally
ineffective for that person to speak
Gera-Lind
about himself. Plaintiff’s’ lawyers must
Kolarik is an
call family, friends, and coworkers to
Emmy Award
testify, to describe the pre-injury life
winning
of the plaintiff in comparison to the
television
drastic effect of the plaintiff’s injuries
producer
and a widely
which are the subject of the lawsuit;
respected
however, that testimony is also colored
director of
with bias by the nature of the relationlegal videos.
ships that those witnesses have with
the plaintiff.
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So what can be done to present evidence in an objective way to show the jurors the actual injuries and damages suffered by the plaintiff? An effective, thoughtful, sensitive (without
being sappy) “Day in the Life” video
is the answer. The video shows actual
limitations suffered by the injured
plaintiff which many times is the most
effective type of evidence to support
and be consistent with the plaintiff’s
damages theme that is threaded
throughout the case from voir dire
through closing argument.
An effective “Day in the Life” video
does not “tell” the jurors anything.
It should not include the plaintiff
complaining into a camera; but, rather
shows in startling and oftentimes
painful real-life pictures what a day
in the “shoes of the plaintiff” is like.
For example, it is not just the facial
grimaces of pain when a plaintiff has
to transfer from a wheelchair to a bed

that are important, but also the simple joy of that same
plaintiff being able to wheel himself into a classroom
showing that he is persevering in life.

not prevail in the Illinois State court, especially in light
of the Supreme Court’s ruling in Cisarik and subsequent
Appellate Court holdings.

LAW: EVIDENTIARY ADMISSION
The landmark Illinois Supreme Court case of Cisarik
v. Palos Community Hospital,1 held that “Day in the Life”
videos are demonstrative evidence and not substantive evidence. As such, they are not subject to the same
disclosure, discovery, or evidentiary rules. A number of
courts have further analyzed Cisarik and held that a “Day
in the Life” videotape that is simply demonstrative and
not an accident reconstruction of a scene or showing how
a particular occurrence happened is simply demonstrative
evidence. It is not subject
to the Supreme Court
Rule disclosure requirements or court-ordered
disclosure deadlines.2
The trial court has
significant discretion regarding the admission of
demonstrative evidence.
In Donnellan v. First Student Inc.,3 plaintiff’s counsel tendered a copy of the
“Day in the Life” video one day before the trial began. On
appeal, defense counsel argued prejudice due to the late
disclosure. The defendant also attempted to convince the
Appellate Court that because a physical therapy session
showed the plaintiff grimacing that it was in fact substantive evidence and not demonstrative as evidence, which
would make it subject to the disclosure requirements of
Supreme Court Rule 213. The Court did not accept those
arguments and held that a therapy session was only one
portion of the videotape and that the video taken as a
whole demonstrated the plaintiff’s plight in life due to the
injuries for which the defendant was sued.
Conversely, in Spyrka v. County of Cook,4 the Court
held that a videotape which included a step-by-step animation of what happened to the plaintiff was not a “Day
in the Life” video but was an attempt to recreate part of
the facts of the occurrence and therefore was not demonstrative evidence. A second case out of the federal court,
which is believed not to hold any significant precedential
value, is Thomas v. C.G. Tate Construction.5 A federal
judge held that because a “Day in the Life” video showed
significant injuries, it was prejudicial and its probative
value was outweighed by the gruesomeness of the injuries
and pain shown in a physical therapy session. Respectfully, this author believes that such a motion to bar would

LAW: FOUNDATION FOR ADMISSION
Foundation is very simple and is no different than
what is required to admit a photograph into evidence. A
competent witness with personal knowledge of what is
shown in the “Day in the Life” videotape who testifies that
the video is true and accurate will lay the proper foundation for admission. As when admitting a photograph,
the witness who lays the foundation does not have to be
present at the time of videotaping or have anything to do
with the actual process of producing the “Day in the Life”
video (see Donnellan).
LAW: DISCOVERY
Oftentimes an opposing party will submit
interrogatories or a production request for information or production of
the raw footage and other
documents and materials
used in the preparation
of the “Day in the Life”
video. Courts do not uphold any of these discovery requests and the opposing party is not entitled to anything
but the finished product of the “Day in the Life” video (see
Velarde). Furthermore, the Velarde court held that no notice requirements exist in terms of the intent to produce a
“Day in the Life” videotape, outtakes, and other materials
are not discoverable, and opposing counsel has no right to
be present or to be notified of the filming itself.

“Explosive evidence for a
plaintiff and a nightmare
for a defendant. ”

1
2
3
4
5

144 Ill.2d 339 (1991).
Velarde v. Ill. Cent. RR Co., 354 Ill. App. 3d 523 (1st Dist. 2004).
383 Ill. App. 3d 1040, (1st Dist. 2008).
366 Ill. App. 3d 156 (1st Dist. 2006).
465 F. Supp. 566 (D.S.C. 1979).

TACTICS USED AT TRIAL FROM BOTH
PLAINTIFF AND DEFENDANT POINTS OF VIEW
A well-produced “Day in the Life” video should ideally
last no more than 20 minutes and at the most 30 minutes.
In addition to showing a literal “Day in the Life” of the
Plaintiff, the video should incorporate pre-occurrence
videotape if it exists. For instance, during a recent LCBA
seminar presentation, a video showed one of my clients
who was an avid snow skier, athlete, and outdoorsman
before a motorcycle crash resulted in a “through and
through” knee amputation. A contrasting real-life videotape showing the plaintiff actually participating in these
physical activities in comparison to his present condition
vividly shows the jury the significance of his damages.
Not surprisingly, creative defense counselors have
attempted to blunt the oftentimes emotional impact of a
“Day in the Life” video by presenting a Motion in Limine
to be able to use the “Day in the Life” video during voir
dire and/or opening. As stated earlier, the trial court has
great discretion and some courts have allowed defense
counsel to “take over” plaintiff’s “Day in the Life” video
by showing it in voir dire and even in opening statement. The theory is that by showing the potential jurors
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dramatic video of terrible injuries that those jurors who
would most likely be favorable for the plaintiff especially
regarding damages will be culled out of the venire due to
“self-striking,” cause, or preemptory challenges. Secondly,
by showing the videotape in voir dire and/or opening,
defense counsel is attempting to “numb” the emotional
impact to the potential jurors so that the “Day in the Life”
video will not be as forceful when shown during the trial.
PURPOSES OF A PROFESSIONALLY
PRODUCED VIDEO
From both a plaintiff and defense perspective, there
are many purposes for utilizing a professionally produced
video:
• Use of professionally produced video depositions;
• To desensitize the viewer to the subject or content
of the video;
• To bring in evidence that otherwise could not be
explained or admitted;
• To prove damages:
• When used to support damages, a video will
capture pain, physical and psychological
disability, and rehabilitation over an extended
period of time;
• Formats include still photographs, Progressive
Video, and Day in the Life Video and Settlement Brochures;
• Video length is determined by the interest level
of the viewer; and
• Video is supportive of future medical and life
care expenses. By using video, the plaintiff is
able to bring subjects, equipment, and devices
into the courtroom.
• To disprove damages, a Defense Day in the Life or
Surveillance Video;
• Use of a videotaped Independent Medical Examination; and
• To prove liability or to substantiate a defense to
liability.
DESCRIPTION AND USES OF THE VARIOUS
VIDEO FORMATS
The application of certain types and formats of video
is determined by the audience. When the audience is a
jury and the videotape is to be used in the courtroom,
such as with a Progressive Video or Day in the Life Video,
certain evidentiary restrictions are applicable. Courts
allow more latitude where the video is used as demonstrative evidence, such as a visual aid or context to an expert’s
testimony. While no legal restrictions inhibit a video presentation which is to be used as a settlement tool, certain
common sense restrictions are applicable.
• Progressive Video is a series of Day in the Life
films taken over an extended period of time. It is
well suited to demonstrate pain and suffering over
the course of treatment and the stages of recovery which may be lengthy. Videotaping should
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commence as soon after the injury as feasible and
continue at intervals until trial to capture each stage
of the plaintiff’s recovery such as hospitalization
in the acute care setting, therapy, and other rehabilitative and in-home care. Since it may be several
years before the case reaches trial and the plaintiff
may have adapted to (amputee with a prosthesis)
or recovered from the injury after extensive therapy,
the Progressive Video is very effective at conveying
the plaintiff’s potential in reaching his maximum
potential.
• Day in the Life Video features the plaintiff in a
variety of everyday situations that the non-injured
person takes for granted: bathing, eating, dressing,
ambulating, interacting with family members, and
other activities of daily living. If appropriate, video
may be taken of the plaintiff undergoing dressing
changes, physical and occupational therapy, or
other treatments. Video helps the plaintiff convey
to the judge and jury the struggles of his post-injury life. It demonstrates the plaintiff’s courage and
determination as he confronts everyday challenges
and obstacles. Sometimes it is advisable to have a
short lead-in, depicting the plaintiff in a healthy,
pre-injured, active state. It is highly unlikely that a
person with the same or similar injury/disability as
the plaintiff will be chosen to be a juror. Jurors have
a natural inclination to take health and mobility for
granted. Additionally, the plaintiff often has a tendency to be stoic and avoid the appearance of self
pity. By visually and simultaneously contrasting the
plaintiff’s prior active state to the current condition,
a major psychological impact is made on the viewer.
This has a dramatic effect when the viewer compares the plaintiff’s former life to the daily struggles
he now endures.
LIVING PLAINTIFF DOCUMENTARY/
WRONGFUL DEATH DOCUMENTARY
(SETTLEMENT BROCHURE)
This is a narrated presentation of chronological
factual information to build the plaintiff/decedent’s life
story. The Living Plaintiff Documentary must compare
and contrast the plaintiff’s level of functioning pre – and
post-injury and the finished product must show the current condition and level of function. It is a highly effective
method to promote settlement with an insurer because
of the visual impact and also because it personalizes the
plaintiff/decedent. These videos often use interviews of
co-workers, family and friends, as well as home video and
photographs to describe and show the plaintiff/decedent
prior to injury/death.
A Settlement Brochure allows the attorney to present
the case to the insurer in the most favorable light, thereby
giving the insurer an incentive to justify a large settlement. It will force the insurer to consider the strengths of
the plaintiff’s claim and the viability of any defenses. The

insurer will evaluate the track record of the attorney in
similar cases and recognize that the attorney has the
ability, knowledge, competence, and financial ability to
present the case to the jury.
The Settlement Brochure has practical advantages in
that the information can be presented in one package that
can be reproduced or edited and the adjuster can view the
material at his own pace, concentrating on those areas in
which he is most interested. Computer literacy is sometimes a concern, as is the availability of the appropriate
equipment to view the video. Due to the inherent cost of
producing a Settlement Brochure, this format tends to be
used in high policy cases such as aviation and trucking.
If the available insurance or attorney’s budget is limited,
video may not be an appropriate option. A plaintiff with a
visible injury such as a burn/scarring or a serious impairment such as brain injury or amputation tends to be
better suited for this format.
TIPS FOR HIRING A VIDEOGRAPHER
• Use a well-credentialed and experienced videographer who only does work for attorneys. Refrain
from using a videographer who films weddings and
parties, as her credibility will come into play.
• Engage the videographer as soon as possible to capture valuable footage of the plaintiff in the immediate post-injury period.

• Be certain that the videographer can respond on
short notice when time is of the essence.
• Determine how many videos the videographer
has done and speak with references to determine
whether the videos were an effective settlement tool
or useful at trial.
• Determine whether any of the videos were excluded
at trial as this may reflect inexperience or staging.
• View actual footage to ensure that she effectively captured the necessary material and that the
lighting was appropriate and that the video was not
staged.
• Consider using video in cases with lesser damages
in addition to those cases with catastrophic injuries.
• Even if your clients do not appear well on camera,
use video to capture therapy sessions, doctor visits,
and educational sessions.
CONCLUSION
A well produced “Day in the Life” video coupled
with pre-injury video/photos can be the most effective
evidence a jury considers when deliberating a plaintiff’s
damages verdict. Conversely, defense counsel needs to be
prepared with a Motion in Limine and effective thoughts
and argument in voir dire, opening, and closing to decrease the video’s effectiveness and focus the jury’s attention on other evidence favorable to the defense.
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4

Calendar of
Events

April 4
Real Estate Annual Seminar
Illinois State Beach Resort
& Conference Center, Zion
April 8, 15 & 22
Peoples Law School
College of Lake County,
Grayslake

April 25
Coffee in the Courthouse
April 26
Ask A Lawyer, Call In
LCBA

April 17
Foundation Lecture Series
The Grille on Laurel, Lake Forest

April 30
Employment Law
Committee Seminar
Greenbelt Cultural Center

April 24
Local Government
Committee Seminar
Greenbelt Cultural Center
North Chicago

April 30
Foundation Lecture Series
The Grille on Laurel
Lake Forest

May 7
Ask A Lawyer Drop In Clinic
LCBA
May 10
Adopt A Highway
LCBA
May 22
Civil Trial and Appeals Seminar
Biltmore Country Club
Barrington
May 30
Coffee in the Courthouse
June 6
Installation Dinner
Exmoor Country Club

For more information or to register, go to the calendar at: www.lakebar.org
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Equitable Adoptions

“W

BY MICHAEL S. STRAUSS & THOMAS T. FIELD

e are family. I got all my sisters with me. We are family. Get up everybody
and sing. Everyone can see we’re together. As we walk on by and we fly just
like birds of a feather. I won’t tell no lie. All of the people around us they
say, can they be that close. Just let me state for the record we’re giving love in a family
dose. We are family. I got all my sisters with me. We are family. Get up everybody and
sing.”1 While they can repeat over and over that they are family, are they really?
What if one of the sisters was not
biologically related, but had lived with
the family since she was a baby? What
if the family had never adopted her,
but acted at home and in public like
she was a natural child of the family?
Welcome to the doctrine of equitable
adoption.
Under the doctrine of equitable
adoption, certain legal rights are bestowed upon a person as though that
person were formally, legally adopted
even though, for one reason or another, the adoption was never formalized. This doctrine seeks to avoid the
seemingly inequitable results where
essentially all elements of an adoptive
1

“We are Family”, Sister Sledge, 1979.
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parent-child relationship, other than
a formal adoption, are present. These
elements include the adult holding
the child out as his or her own child,
the maintenance of long-term familial
ties, family stories indicating that the
child was adopted and evidence of a
plan or contract to adopt.
Equitable adoption claims have
been analyzed by the courts in one
of two ways. The courts have viewed
it as quasi-contract claims in which
the courts require proof of an express
or implied contract to adopt in order
to grant the relief sought. The courts
also have examined them as equitable
claims, in which case the courts look
to the circumstances as a whole, rather than to the existence or non-exis-

tence of a contract, in order to determine whether equity
requires the court to grant the relief sought.
Equitable adoption claims arise in three circumstances. They can arise in inheritance cases involving intestate
challenges, will challenges, or establishment of rights to
inherit. Equitable adoption claims can also arise in civil
actions involving wrongful death, in custody and parental
rights matters.
In 2013, the Illinois Supreme Court decided the DeHart case, where the Court was faced with the question of
whether or not an equitable adoption should be granted
for the purpose of contesting a will.2 The DeHart case
provided a great synopsis of the development of the law
in this area. Specifically,
the Court mentioned two
out of state cases which
support the proposition
that equitable adoption
is an equitable remedy
rather than merely a quasi-contract remedy and,
as such, there should not
be a bright line rule that
a contract for adoption
must be proven in order
to grant an equitable
adoption.3
Prior to DeHart, Illinois courts that had considered equitable adoption in the inheritance
context had held that
the relief of an equitable
adoption could only be
granted where there was
proof of an express or implied contract to adopt.4 In Edwards, the prominent Illinois case dealing with wrongful
death claims and equitable adoption, the Second District
Appellate Court faced the question of whether or not foster parents are entitled to bring a wrongful death action
on behalf of a child under the theory of equitable adoption. In Edwards, the court noted that Illinois courts had
only considered this issue in the quasi-contract context.
The court found that the foster parents obtained custody
of the decedent three days after her birth and maintained
it until she died, had an agreement with the biological
mother to adopt the decedent (and the decedent’s biological father abandoned her at birth), the decedent used
the surname of the foster parents for all purposes, and
they had assumed the full responsibility for the decedent

by supporting her financially and caring for her as a natural child. There were no statutory adoption proceedings.
Ultimately, in Edwards, the court found that the absence
of a contract to adopt, per Illinois’ adoption statute
rendered the foster parents without the standing to bring
a wrongful death action on behalf of her as next of kin.
This court further noted that even if a contract to adopt
had been equitably found, the remedy would merely be
the right to enforce the contract. However, because the
decedent had already passed, it would be impossible to
enforce the contractual rights of an adoption, thus no
situation in which foster parents could be deemed next
of kin and receive standing in a wrongful death action.
Cases like Edwards,
made equitable adoption
nearly indistinguishable
from other Illinois cases
that involved a failure
to follow the adoption
statute.
However, after a
thorough review of the
law, the DeHart Court
reached the conclusion
that with respect to
inheritance cases, Illinois
does recognize equitable
adoption even in the
absence of a contact.
The burden is not light.
In order to be granted
an equitable adoption
there must be proof of
an intent to adopt and
that the decedent acted
in conformity with such intent throughout his or her life.
The Court held “…that plaintiff must prove an equitable adoption claim…by clear and convincing evidence.
Moreover…intent to adopt and form a close and enduring
familial relationship must be clear and conclusive.”5
The intent to adopt can be shown by an unperformed
agreement or promise to adopt, an invalid or unconsummated attempt to adopt, statements made by parents of
the intent to adopt, or holding the child out as the natural or legally adopted child of the parents. The intent to
adopt must be proven by clear and convincing evidence.
Acts consistent with the intent to adopt can be shown
by the formation of a close and enduring familial relationship with the child. This includes objective conduct
showing a parent-child relationship, such that equity and
good conscience require a finding of adoption. As the
Court stated, this element must be proven by clear and
conclusive evidence.

“The DeHart Court
reached the conclusion
that with respect to
inheritance cases, Illinois
does recognize equitable
adoption even in the
absence of a contact. The
burden is not light.”

2
3
4

DeHart v. DeHart, 986 N.E.2d 85 (2013).
In re Estate of Ford, 82 P.3d 747 (CA 2004) and Wheeling Dollar Savings & Trust Co. v Singer, 250 S.E.2d 369 (WV 1978).
In re Estate of Edwards, 106 Ill.App.3d 635 (2d Dist. 1982).

5

DeHart at 104.
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In 2012, the issues of equitable adoption relating to
custody and parental rights claims were heard in both
the First and Second District Appellate Courts. The First
District faced the issue of whether a non-biological father
in a divorce proceeding had standing to seek custody of a
child he intended to adopt but never formally adopted.6
In Mancine, the husband sought custody and parental
rights over a child adopted by his former wife, just prior
to their marriage, as part of their divorce proceeding. The
husband held the child out as his own and claimed that
he intended to adopt the child. However, no adoption or
attempt at adoption ever occurred. The Mancine court
noted that the theory of equitable adoption was not
recognized in custody proceedings in Illinois and held “…
intent to adopt and behaving as a parent do not give rise
to the legal status of statutory adoption under Illinois
law.”7 The court noted the acceptability of the theory in
some intestate matters, but was not willing to apply it
with regard to divorce as the facts of Mancine were distinguishable from the cases examined.
The Second District heard the issue of whether the
boyfriend of a mother who had adopted a child during
their relationship, had standing to institute a parentage
and custody proceeding.8 In Scarlett, the former longtime

boyfriend of the adoptive mother of a minor child sought
custody and parental rights of the minor child. The boyfriend alleged common law standing to assert his action
based on his parent/child relationship, arguing that he
should be characterized as equitable parent, a de facto
parent, or a psychological parent, or be granted standing
under the doctrine of in loco parentis. The Scarlett court
held that the boyfriend lacked standing under the Dissolution Act and the Parentage Act. The court did, however,
acknowledge the need for the law in this area to evolve,
stating, “the comprehensive legislative solution demanded here must be provided by our General Assembly.”9
On May 29, 2013, the Illinois Supreme Court used its
supervisory authority to direct both the First and Second Districts to vacate their decisions in Mancine and
Scarlett. Both courts were instructed to reconsider their
decisions in light of DeHart. To date, no new opinion has
been issued in either case. Thus, the status of equitable
adoption in the custody/parent rights context is unknown. It t is clear that the landscape in this area of law
may soon be drastically different and that your sister may
or may not actually be your sister.

6
7

8
9

In re Marriage of Mancine, 965 N.E.2d 592 (1st Dist. 2012).
Id. at 601.

AT THE COURTHOUSE

Join us in the Jury Assembly Room
for a FREE cup of coffee before court.

8:00 a.m. – 9:30 a.m.
Friday, April 25, 2014
Friday, May 30, 2014
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In re Scarlett Z-D, 992 N.E.2d 3 (2d Dist. 2012).
Id. at 772.
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Thanks for Your Service,
But Your Job is Gone!

USERRA: What Every Firm Needs to Know

A

BY DANIEL SEAN PATRICK LACY

s the war in Afghanistan ends, thousands of Reservists and National Guardsmen
will be returning home. In a time when the military increasingly relies on Reserve
and National Guard components to meet military strength needs, employers,
including law firms, need to be aware of their obligations to reemploy Service Members
returning from military service. The most comprehensive law protecting Service Members’ employment is the Uniform Services Employment and Reemployment Rights Act
of 1994, known as USERRA.1
USERRA applies to all employers, regardless of size,
including federal and state governments and their political subdivisions.2 Under USERRA, an employer may not
discriminate3 against anyone who is a member of a “uniformed service,”4 who applies to be a member of a “uni1
2
3

4

38 U.S.C. §§ 4301-4333.
20 C.F.R. § 1002.39.
USERRA prohibits discrimination in employment decisions, reemployment decisions, retention decisions, employment,
promotion or any benefit of employment.
20 C.F.R. § 1002.18.
“Uniformed services” includes the Armed
Forces (Army, Navy, Air Force, Marine
Corps, Coast Guard, Reserves as well
as the Army and Air National Guard),
the commissioned corps of the Public
Health Service, and any other category
of individual service designated by the
President in a time of war or emergency
(i.e., FEMA).20 C.F.R. § 1002.5(o).
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formed service,” or who performs or applies to perform,
or has obligations to perform services5 in a “uniformed
service.”6 Reemployment rights under USERRA extend
to persons who have been absent from their position of
employment because of “service” in the military. The
protection even applies to part-time positions, so long as
the position was not seasonal or irregular.7 USERRA also
prohibits the employer from retaliating against any individual who exercises his or her rights under USERRA,
5

6
7

“Service” includes voluntary and involuntary duties, active duty, active training,
initial active duty training, inactive duty
training, full time National Guard duty or
absence from work for physical examinations for performance of duties, and
funeral honors duty. 20 C.F.R. § 1002.5.
20 C.F.R. § 1002.5(o).
20 C.F.R. § 1002.139.

who testifies or makes a statement in connection with
any proceeding under USERRA, or who has participated
in any investigation.8
Under USERRA, employee Service Members are required to give their employers advance notice of qualifying military service.9 Notice can be given either in writing
or orally by the employee or an appropriate officer of the
employee’s military component. The obligation to give
advanced notice of service is waived if military necessity prevents giving the required notice or is otherwise
unreasonable or impossible. There is no set format or required timing for the notice; however, the Department of
Defense advises Service Members to give notice “as far in
advance as is reasonable
under the circumstances.”10 When the employee
informs their employer
of their military duty, the
employee is not required
to decide whether he/
she will seek reemployment after completing
military service. Even if
the employee makes a
statement denying any
wish of reemployment,
any such statement is
not binding.11 Also, the
employer is required to
provide the employee any
non-seniority rights and
benefits that it provides
to similarly situated
employees on furlough or
leave of absence.12 Also,
the employee is entitled to those rights and
benefits in place when the employee began employment
and to those implemented during the employee’s leave.13
This applies even if the employer provides full or partial
pay during leave.14 USERRA also requires employers to
offer employees and their dependents continued medical,
hospital, dental, and prescription drug coverage that conforms to COBRA (Consolidated Omnibus Budget Reconciliation Act).15 For the first 30 days of military leave,
however, the employer must pay their respective regular
contributions toward medical benefits.16
Upon the Service Member employee’s return, US-

ERRA has several timing provisions under which the
employer must reemploy the Service Member, depending
on the length of military service. For service of 30 days
or less, as well as for fitness-for-service examinations, an
employee is required to report to his or her employer by
the beginning of the first regularly scheduled work day
following completion of service, along with an allowance
for safe travel home and an eight hour rest period.17 For
service of 31 to 180 days, an employee must report to their
employer within 14 days of release from active duty unless
it would be unreasonable or impossible through no fault
of the employee’s. And for service of more than 180 days,
an employee must report within 90 days after completion of military service.18
However, employees who
fail to report in a timely
manner do not automatically forfeit their
reemployment rights
under USERRA; instead,
they are subject to their
employer’s unexcused
absence policies, which
may include termination.19 For employees
who became disabled
during military service,
the reporting deadline
may be extended for up
to two years. USERRA
also mandates that the
Service Member may
only be terminated
from his or her employment for cause once
reemployed during a
certain period of time
based upon the Service
Member’s length of service.
An employer can request that a returning employee
who has been absent for military service for more than
30 days provide certain documentation, specifically:
documentation evidencing that the application for reemployment is timely; documentation showing that the
employee has not been absent for more than the fiveyear limitation; and documentation that the employee’s
release from military service was not for a disqualifying
reason (less than honorable or dishonorable discharge).20
If an employee fails to submit the requested documents,
they are still entitled to reemployment pursuant to
USERRA. However, should the employer later obtain
evidence that the employee failed to meet one of the re-

“Compliance with USERRA
should be a priority for
all employers, especially
law firms. This shouldn’t
be done because of the
expenses associated with
an investigation or lawsuit,
but because it is the right
thing to do for those who
answered their nation’s call.”

8
9
10
11
12
13
14
15

20 C.F.R. § 1002.19.
20 C.F.R. § 1002.85(a).
20 C.F.R. § 1002.85(c).
20 C.F.R. § 1002.88.
38 U.S.C. § 4316)b)(1)(B).
20 C.F.R. § 1002.150.
20 C.F.R. § 1002.151.
20 C.F.R. § 1002.164.

16
17
18
19
20

20 C.F.R. § 1002.166.
20 C.F.R. § 1002.115(a).
20 C.F.R. § 1002.115(b).
20 C.F.R. § 1002.116-117.
20 C.F.R. § 1002.135.
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employment conditions, the employee may be terminated effective the date of the disqualifying information.
How employers must place returning employees is
based on an employee’s length of military service. Employees absent for 90 days or less must be employed in
the job they would have held if they had remained continuously employed, as long as the person is qualified for
the job or can become qualified after reasonable efforts by
the employer.21 If an employee cannot be qualified after
reasonable efforts by the employer for the position they
would have attained if they had remained continuously
employed, then they may be placed in the position they
held prior to their absence for military service, if possible.
If an employee after reasonable efforts cannot be qualified for either of the above described positions, then the
employee may be placed in a position that is the nearest
approximation of the two positions above and which the
employee is able to perform with full seniority. If the military leave was for more than 90 days, then the employer
must reinstate a returning employee to the position he or
she would have had if no military service had occurred,
or may place an employee in a position of like seniority status and pay. A returning employee is entitled to a
promotion upon reemployment if there is a reasonable
certainty that the employee would have been promoted
absent military service, such as a seniority promotion
or automatic progression. Employers should note that
an employee’s entitlement to a position that they would
have attained had they remained continuously employed
could lead to a layoff if the position that employee would
have attained is subject to a reduction in force. USERRA
also explicitly places the rights of the returning employee above anyone hired to replace him or her, even if the
replacement ends up being let go.22
An employee can serve in the military for a cumulative period of up to five years and retain reemployment
rights.23 The five-year limit includes only periods of active
service and not permissible absences before and after
active service.24 The five-year limit applies only to the
21
22
23

20 C.F.R. § 1002.182-192.
20 C.F.R. § 1002.139(a).
20 C.F.R. § 1002.99.

employee’s employment relationship with a particular
employer; it does not include periods of service while the
employee worked for a previous employer.25 However, the
five-year limit is subject to a number of exceptions, such
as required service beyond five years, additional training
requirements, and inability to obtain release orders.26 In
reality, the exceptions are so numerous, they practically
swallow the rule.
The Veterans’ Employment and Training Service
(VETS) is a component of the Department of Labor
which is empowered to conduct investigations of complaints relating to USERRA compliance. VETS has the authority to copy employee and employer records relevant
to an investigation, conduct interviews, and issue subpoenas for the attendance of witnesses and production of
documents. Unlike other employment related statutes,
an administrative investigation is only optional under
USERRA and not required in order to bring a private suit.
Upon conclusion of any VETS investigation, a complaint
may be forwarded to the Attorney General for possible
court action brought by the government on behalf of the
employee. Even if the Attorney General takes no action,
the employee can always bring suit personally.
An employer may avoid liability under USERRA if the
employer can prove that it would have taken the same
action in the absence of service, application for service,
or obligation for service.27 The employer must prove that
either: its circumstances have so changed as to make
reemployment impossible or unreasonable; assisting
the employee in becoming qualified for reemployment
would impose an undue hardship; or the employee’s
position was for a brief, noncurrent period and there
was no reasonable expectation that employment would
continue indefinitely.28 If an employer violates USERRA,
the employer may be required to provide compensation
for lost wages and benefits suffered by the employee and,
in the case of willful violations, liquidated damages in an
equal amount to the actual damages. The employee may
also be awarded reasonable attorneys’ fees, expert witness
fees, and other litigation expenses. USERRA specifically
provides that no fees or court costs may be taxed against
the plaintiff.
Compliance with USERRA should be a priority for all
employers, especially law firms. This shouldn’t be done
because of the expenses associated with an investigation
or lawsuit, but because it is the right thing to do for those
who answered their nation’s call. When less than 1%
of the U.S. population has served in the War on Terror,
helping our returning veterans is the least employers can
do to say “THANK YOU!”
24
25
26
27
28
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20 C.F.R. § 1002.100.
20 C.F.R. § 1002.101.
20 C.F.R. §1002.103.
20 C.F.R. § 1002.139.
20 C.F.R. § 1002.139.
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Committee
On March 6, the
Young & New Lawyers
Committee was graced by
former LCBA President Marjorie Sher, who spoke on the basics of
divorce.

Chit Chat

UPCOMING SPEAKERS INCLUDE:
• April 3: Family Law (Guardianship) – Frank Osborn Sr. of the Guardianship Help Desk
• May 1: Family Law (Support/Paternity) – Sean Weppler of Weppler Law Group LLC
• June 5: Immigration Law – Richard Gellersted and
Damian Crooks of BENNU Legal.
Social Events Coordinator Chelsey Wintersteen is
finalizing the plans for a joint social with the Diversity Committee.
• A bowling event is tentatively set for Thursday, May
1 at 6:00 pm at Brunswick in Waukegan. An email
update with all details will be sent in the next few
weeks. Contact Amy Strege at StregeAmy@Waukegan.com to be added to the email list, and watch
your e-News updates.
WE ARE LOOKING FOR SPEAKERS!! Contact Amy if
you are interested in speaking this fall or next spring.
*****
The Family Law Committee’s out-of-state seminar
was a huge success, with over ninety participants and well
over a hundred in our entourage. A good time was had by
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all. The FLAG Committee
has already determined
next year’s location, which
will be announced shortly. The
FLAG committee will meet at the Bar
office on April 9 at noon to set the agenda
for the full Family Law Committee meeting (at Noon in
C-103), which will address our thoughts on the trial call
and seek suggestions on modifying it. All are welcome to
these Advisory Group meetings and, of course, we would
like a big turnout for the all-important monthly meeting
in April.
*****
The annual Employment Law Committee seminar
is set for April 30 at Greenbelt. This will be an afternoon
session, beginning with lunch. We are fortunate to have
five presenters, including the Chief Legal Counsel for
the Illinois Department of Human Rights. The seminar
will address new Illinois employment laws, issues involving employee selection, enforcement of the Illinois
Human Rights Act, the agenda at the National Labor Relations Board, and social media issues in the employment
context.
*****
The LCBA Blood Drive will be held the week of
May 13-15, with an exact date to be announced next issue.
Thank you to Blood Drive Committee Chair Scott Gartner for organizing the event.
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FINRA Provides Additional Guidance
for Financial Service Firms
to Comply with New Suitability Rule

F

BY JAMES ECCELSTON

INRA (the Financial Industry Regulatory Authority) has had an opportunity to
examine how financial services firms are complying with FINRA Rule 2111, effective
July, 2012. The new rule made several important changes, especially related to recommendations to hold securities positions as well as investment strategies. Based upon
examinations of firms conducted during the last year, FINRA has issued Regulatory Notice 13-31. Let’s highlight the key provisions.
As background, Rule 2111 relates to recommendations made by a financial adviser and his or her firm.
Historically, the application of the rule was limited to
recommendations to buy or sell securities. In the new
rule, FINRA added recommended investment strategies
involving a security or securities, including the explicit
recommendation to “hold” a security or securities.
Also, in making a recommendation, Rule 2111 continues the requireJames Eccleston
ment that the financial adviser and his
heads the firm
of Eccleston
or her firm have a “reasonable basis”
Law, P.C. The
to believe that the recommendation is
firm represents
investors
“suitable.” However, the new rule addand advisers
ed several requirements. First, FINnationwide. Mr.
Eccelston can
RA expanded the list of information
be reached at
required to ascertain the customer’s
jeccleston@
ecclestonlaw.com
suitability profile. The list includes the
and 312-332-0000.
customer’s age, investment experi-
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ence, time horizon, liquidity needs, and risk tolerance
as information items that advisers and their firms must
attempt to obtain and analyze.
Second, the new rule recited the “three main suitability obligations” according to Regulatory Notice 13-31.
They are “reasonable-basis,” “customer-specific,” and
“quantitative” suitability obligations. In short, “reasonable basis” means that a recommended security or investment recommendation is suitable for at least
some investors; “customer-specific”
means that the recommendation is
suitable for a particular customer; and
“quantitative means” that a series of
recommended transactions, even if
suitable when viewed in isolation, are
not excessive.
In light of the new requirements

of the suitability rule, FINRA examiners have analyzed
the firms’ “controls,” including testing the firms’ supervisory and compliance systems. FINRA examiners also have
reviewed for “Red Flags” of possible deficiencies. Those
Red Flags include: a long term investment for an investor
with a short term time horizon; or a speculative investment or strategy held in the account of a conservative
investor. FINRA concludes in its regulatory notice that
the most common deficiency among firms was having
inadequate procedures for “hold” recommendations.
Based upon those examinations, Regulatory Notice
13-31 discusses numerous “observations of effective practices” to provide guidance
to firms and their advisers. For example, in the
guidance regarding reasonable-basis suitability,
FINRA commented on an
effective way some firms
use to ensure that their
financial advisers understand the (sometimes
complex) products that
they are recommending.
Those firms “post due
diligence on products
(and accompanying documents) to an internal
website that [advisers]
can access when recommending a product.” The
information “includes audited financial statements, notes
of interviews with key individuals of the product sponsor
or issuer, and other information relevant to understanding the product and its features.”
Likewise, in the guidance related to customer-specific suitability, FINRA comments that some firms bolstered
compliance by requiring specific customer suitability
information such as high risk tolerance, low liquidity
needs, substantial investment experience, and an indication that the recommended transaction represents a
small percentage of a balanced portfolio.
Finally, the guidance regarding investment strategies
and hold recommendations is notable. FINRA notes that
effective compliance and supervisory systems included
the following:
• A “hold ticket” or “hold blotter” that captures hold
and, in certain instances, other types of strategy
recommendations;
• Notes of discussions with clients regarding explicit
hold or other strategy recommendations by associated persons maintained in customer files;
• Firm branch office inspections focused on the

documentation of hold and other strategy conversations with clients;
• Modified new account forms to include specific investment strategies (determined by the firm) which
could be identified if an adviser recommends them
at the time of the account opening;
• New or amended account opening forms that
must be signed by the customer when advisers
recommend changes to a previously recommended
account investment strategy; and
• A prohibition on advisers’ engaging firm clients
in any business activity
that an adviser conducts
outside of his or her firm.
Although FINRA
states that Rule 2111 generally does not impose
explicit documentation
requirements, some
documentation likely is
necessary for adequate
supervision. The regulatory notice states, “The
type or form of documentation that may be
needed is dependent on
the facts and circumstances of the investment strategy or hold recommendation, including the
complexity and risks associated with the security or
investment strategy at the time of the recommendation.”
Firms must find a way “to capture hold and other strategy
recommendations.”
As one can see, Regulatory Notice 13-31 contains
a great deal of helpful guidance for firms to implement to
ensure that recommendations are suitable.

“As one can see,
Regulatory Notice 13-31
contains a great deal of
helpful guidance for firms
to implement to ensure
that recommendations
are suitable.”
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Access to

Justice Awards
March 12, 2014
Top Photo: Gideon’s Award
Specialty Court — Lake County
Public Defender Team: Gregory
R. Ticsay, Thomas L. Meyers,
Kathleen A. McGee, Gabriel J.
Conroe, Katharine S. Hatch.
Bottom Left: Access to Justice
Award: Lawrence W. Smith, Prairie State Legal Services accepted
on his behalf by his spouse Jane
Smith.
Bottom Right: Justice Robert H.
Jackson Award Michael J. Waller
and Former Lake County State’s
Attorney.

March 18, 2014

Doctor Lawyer
Dinner
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VOLUNTEERS NEEDED
ASK-A-LAWYER
Saturday, April 26, 2014
@ Lake County Bar Office
9:00 a.m. – 2:00 p.m.

YES, I would like to volunteer to assist with:
o Ask-a-lawyer (4/26/14)
o Drop-in Clinic (5/17/14)
o Drop-in Clinic (5/7/14)

DROP-IN CLINIC
Wednesday, May 7, 2014
@ Lake County Bar Office
4:00 p.m. – 7:00 p.m.

Lawyers in the Classroom
I am available to visit the following grade(s):
o Grades K-3
o Grades 3-6
o Grades 7-8
o High School
I am available on: Dates (4/21 – 5/2) _________________ o AM o PM

Saturday, May 17, 2014
@ Waukegan ArtWauk
4:00 p.m. – 8:00 p.m.
LAWYERS IN THE CLASSROOM
April 21 – May 2, 2014
@ Lake County Schools

Name ________________________________________________________
Firm _________________________________________________________
Address ______________________________________________________
City ____________________________ State ______ Zip ______________
Tel _____________________________ Email _______________________
Return registration form to:

Lake County Bar Association • 300-A Grand Avenue • Waukegan, IL 60085 • TEL: 847-244-3143 • FAX: 847-244-8259
April 2014
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Board of Directors’ Meeting
February 20, 2014
CONSENT AGENDA
• Membership Report:
• New Members since
January 2014 meeting
• Criminal Law Spring
Program
• Copy of agenda and
registration attached
– Thursday, March 13,
2014
There was a motion
made to approve the above
consent agenda and motion passed.
DISCUSSION ITEMS
Prairie State Legal Services – Dues Check-Off
Bill Franks presented
on behalf of Prairie State
Legal Services a suggestion
that the LCBA consider a
proposal where its annual
Membership Dues Statement could include a voluntary dues check-off for
Prairie State Legal Services,
in addition to the suggested voluntary donation
to the LCBA Foundation
of $25.00. The Board had
questions for Mr. Franks
and then he left the meeting. A discussion ensued.
No action was taken at
this time, but Steve Rice
and Chris Boadt agreed
to work on an alternative
proposal that might assist
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Prairie State’s efforts.
Minutes, January 16, 2014
There was a motion
made to amend the minutes from the last Board
meeting. Motion passed.
The Docket
The Editorial Board
of The Docket is planning to update the layout
of the publication as of
April 2014. A sample of
the anticipated layout was
presented to the Board for
its information. No action
was taken.
Treasurer’s Report
Michael Conway reported that the combined
balance of the Association’s checking and savings
accounts as of the end
of February was approximately $109,000.00. He
further reports that the
Association is on track to
meet budget for this fiscal
year.
Report of the LCBA
Nominating Committee
Marjorie Sher reported that the Nominating
Committee met last month
to review nominations for
open Board and Officer
positions within the LCBA

The

Meeting
Minutes
BY JENNIFER HOWE
SECRETARY

for the 2014-2015 year. The
Nominating committee
recommended the following as its slate: 2nd Vice
President – Donald Morrison; Treasurer – Richard
Kessler; Secretary – Jennifer Howe; and Board
Members – Shyama Parikh
and Judge Daniel Shanes.
Discussion ensued. There
was a motion made to
accept the nominations on
the proposed slate and the
motion passed.
Report of the Courthouse Access Committee
Don Morrison reported
on behalf of the Courthouse Access Subcommittee and advised that
they had presented the
LCBA proposed Attorney
Courthouse Screening Pilot
Project Proposal to the
Executive Justice Council
last month. The proposed
goal of the Pilot Project is

MEMBERS PRESENT
Steven P. McCollum
President
Keith Grant
First Vice-President
Michael Ori
Second Vice-President
Michael Conway
Treasurer
Jennifer Howe
Secretary
Marjorie Sher
Immediate Past President
Gary Schlesinger
Donald Morrison
Carey Schiever
Brian Lewis
Stephen Rice
Chris Boadt
Executive Director
William Franks
For part of meeting; did not
attend for votes or Board
business

to get the program up and
running by April 1, 2014
and to provide for streamlined access by licensed
Illinois attorneys to the
main courthouse by photo
identification provided
by the LCBA for a $25 fee.
Chief Judge Phillips agreed
to present the Plan to the
EJC, subject to approval by
the circuit judges. There
was a motion made to
approve the LCBA’s payment of $1500 to purchase
materials and equipment
so that the Association will
be in position to prepare
cards for attorney identification cards and the
motion passed.
Consideration of Access
to Justice Awards
The Board was presented with nominations
for the annual Access to
Justice Awards, as follows:
Gideon Award:
(awarded to an attorney
employed by a public or
non-profit agency and who
represent Low-Income
clients in criminal proceedings). The Specialty
Court and the five (5)
Assistant Public Defenders
who staff the T.I.M. Court
(Greg Ticsay, Veterans
Court; Tom Meyers, Veterans Court, Drug Court;
Katherine Hatch, Mental
Health Court; Gabe Conroe, Mental Health Court;
and Kathleen McGee, Drug
Court) were nominated.
There was a motion made
to accept this nominated
slate of TIM attorneys
for receipt of the Gideon
Award and the motion
passed.
Access to Justice
Award: (awarded to a
LCBA member who provided legal services to low

income clients and who
has made a particularly
meaningful contribution
to the provision of low-income services). The Board
discussed the several nominations for this award. A
motion was made to award
the Access to Justice Award
to Larry Smith and the
motion passed.
Justice Robert A.
Jackson Prosecutor
Award: (awarded to a
prosecutor who has distinguished himself or herself
in public service and whose
commitment to justice
and serving the communities where he or she lives
or works is particularly
praiseworthy). Upon his
nomination for the award,
there was a motion made
to award Michael Waller
with this year’s prosecutor award and the motion
passed.
Report – Gridiron 2014
Executive Director
Chris Boadt reported that
the Gridiron was a huge
success. The attendance
on Friday night was higher
than normal and that
advertising met goals. No
action taken by the Board.
Website (Old and New)
Mr. Boadt further reported on the status of the
transition to the Association’s new website. It is an
ongoing process and still in
the works. No action taken
by the Board.
Personnel
Mr. Boadt also reported on several staffing issues
which were discussed. No
action taken by the Board.
There being no further
business, the Meeting Adjourned at 1:05 p.m.

The

Grapevine

The Association of Women Attorneys of Lake County elected
the following Officers & Board
Members for two-year terms:
President:
Kathleen Curtin
Vice-President:
Marykay Foy
Co-Secretary:
Karissa Anderson
Board Members:
Irene Curran, Joy Gossman, Shyama Parikh,
Rebecca Whitcombe, and
Michelle Wiejaczka
Continuing Board Members and
Officers:
Treasurer:
Rachel Kane
Co-Secretary:
Rachel Heyman
Judiciary Representative:
Hon. Veronica O’Malley
Immediate Past President: Gayle Miller
Board Members:
Bob Ackley, Amy Strege,
Stella Veytsel, Alan Pearlman, and Lori Berdenis
All Officers and Board members will be sworn in during the
AWALC installation dinner on
May 13, 2014, featuring as the
keynote speaker the Chief Justice of the Illinois Supreme Court
Rita Garman.
*****
Multiple Lake County judges
presented at this year’s judicial
education conference, which is a
week-long conference mandated
by the Illinois Supreme Court. All
Illinois judges must attend every
two years. Presenters included
Judges Bridges, Levitt, Mullen,
Phillips, Shanes, Starck,
Stride, and Waites.
*****
A number of LCBA members
and local attorneys won races in
the March primary. The winners
in primary races face general
election in November.
• Circuit Judge George Bridges won the Democratic nomination for the First Subcircuit
and is unopposed in the fall.
• Sheriff Mark Curran won the
Republican nomination for
sheriff, and faces a fall opponent for re-election.

• Assistant State’s Attorney
Carla Wyckoff won the Republican nomination for County Clerk, and was also elected
as Republican committeeman
for Shields Township Precinct
244. Wyckoff has a fall opponent for clerk to replace LCBA
member Willard Helander,
who is retiring.
• David Stolman, who is also
a County Board Member,
won a contested race for the
Republican nomination for
county treasurer and faces a
fall opponent. Stolman also
won a contested race to be
the Republican committeeman
for Vernon Township Precinct
275.
• Assistant State’s Attorney
Rod Drobinski won the
Republican nomination for
state representative of the
62nd District and faces a fall
opponent.
• Dan Pierce won the Democratic nomination for North
Shore Sanitary District, Ward
5, and has no opponent who
has filed to face him in the
fall. He was also elected as
Democratic State Central
Committeeman for the Tenth
Congressional District.
• A number of other LCBA
members and local attorneys
were elected to serve as
precinct committeemen. They
include Dwayne Douglas
for Moraine Precinct 223 and
Nancy Chausow Shafer for
Moraine Precinct 221, both for
Democratic committeemen.
• The following LCBA members were elected Republican committeemen: Henry
Tonigan for Cuba Township
Precinct 72; Mike Danforth,
Cuba 73; Joseph Menges,
Ela 88; Bryan Gutraj, Grant
142; Dan Venturi, Lake Villa
143; Keith Brin, Moraine 205;
Martin Blumenthal, Moraine
209; Alan Pearlman, Moraine, 215; Robert Churchill,
Warren 318; and Mark Shaw,
West Deerfield 381.
Source: http://countyclerk.lakecountyil.gov/electioninfo/election-results/pages/default.aspx
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Monthly

Committee
Meetings

DAY
MEETING
st
1 Tues (Odd Mo.) Diversity
Real Estate
1st Thurs
st
Young & New Lawyers
1 Thurs
2nd
2nd
2nd
2nd

Tues
Tues
Wed
Fri (Odd Mo.)

LOCATION
LCBA
In-Laws
LCBA

Technology
Immigration

LCBA
LCBA
Family Law Advisory Group LCBA
Community Outreach LCBA

TIME
12:00-1:15
5:00-6:30
12:00-1:15
12:00-1:15
4:30-5:30
12:00-1:15
12:00-1:15

3rd Tues
Local Government
Family Law
3rd Wed
3rd Wed (Odd Mo.) Employment Law

LCBA
12:00-1:15
C-103
12:00-1:15
Market House 5:15-6:30

3rd Thurs
3rd Thurs
3rd Thurs

Board of Directors
Trusts & Estates
Civil Trial & Appeals

LCBA

12:00-1:30

Various Locations and Times

Lake House

5:00-6:30

4th Tues

Criminal Law

Potesta’s

12:00-1:15

Meetings subject to change, please check your weekly e-news
or call the LCBA Office @ (847) 244-3143.
Please feel free to bring your lunch to the LCBA office for
any noon meetings. Food and beverages at restaurants are
purchased on a individual basis.

Bar

Bulletin
Board

Downtown Waukegan
Offices for Lease. 200 N ML
King Ave. 1, 2 or 3 Offices. 280
to 685 Sq Ft. Shared Conference Room, Basement Storage,
On-Site parking, Furnished or
Unfurnished. Walking Distance

Visit the
LCBA
Website:

to Court House. (847) 680-4740.
www.tjproperties.com.

To place an ad or for information

lakebar.
org

on advertising rates, call

(847) 244-3143
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Spring
C

offees in the Courthouse, Wine Beer &
Cheese Receptions
and Gala in the fall; the
Foundation arranges and
sponsors these activities to
help make you aware of the
Foundation and its purpose. But, let’s not forget
that Foundation is to help
others in the Lake County
community. Spring, a time
of re-birth, is an appropriate time to revisit why it
exists.
Pursuant to its by-laws
the Foundation’s purposes
are:
• Promoting the charitable, educational,
scientific and literary use of the Lake
County Bar Association;
• Improving and facilitating the administration of justice;
• Promoting the study
and research of law,
the diffusion of legal
knowledge, and the
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BY CARLTON R. MARCYAN
PRESIDENT
continuing education of lawyers;
• Publishing and distributing addresses,
reports, treatises,
and other literary
works on legal subjects;
• Acquiring, preserving, and exhibiting
rare books and
documents, objects
of art, and items of
historical interest
having legal significance or bearing on
the administration of
justice.
We need your input,
suggestions, and rec-

ommendations on worthy causes, groups, and
persons that might benefit
from a Foundation grant.
Contact our executive
director with these and
please engage with us in
our programs and events.
You will become a more
effective lawyer and serve
your clients more capably
by meeting other lawyers,
judges, and the administration of the Lake County
Bar Association.
Hope to see and hear
from you soon, and remember, a solid Foundation provides all of us a
better community.
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