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Join Me
to Represent
the LCBA

Advertising Rates

T

here are two great
opportunities
within the next
couple of months for
In the
members of the Lake
County Bar Association to represent our
community at larger
functions. I am looking
for 6 people who would be
willing to join LCBA leaders at the following events:
cost is $65 per person.

Director’s
Chair

JUSTICE RUTH
BADER GINSBURG
LUNCHEON
The Chicago Bar Association is hosting U.S. Supreme Court Justice Ruth
Bader Ginsburg on Monday, September 8, 2014, at
the Hilton Chicago, 720
S. Michigan Avenue. U.S.
Court of Appeals Judge
Ann Claire Williams will
host a “Conversation with
Justice Ginsburg” followed
by audience questions,
time permitting. The LCBA
has purchased a table to
allow us to sit together; the

How to write for the

UNITY DINNER
The annual Unity
Award Dinner, is hosted
by the Diversity Scholarship Foundation. The
dinner includes an awards
presentation which recognizes the tireless efforts of
individuals who have made
significant contributions
to the legal community
and the community at
large, embracing diversity
and the ideals diversity
represents. The LCBA has
participated the past few
years and makes an annual
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Classified Advertising

BY CHRISTOPHER
BOADT
pledge to encourage the
development of a diverse
bar association. The dinner
is being held on Thursday,
October 30 at the Chicago
Hilton. The LCBA Diversity
committee splits the cost
of attendance, making the
cost to the attendee $50.
If you are interested in
representing our Association at either of these
events please send me an
e-mail (cboadt@lakebar.
org).
Thank you for your
support and membership!

The Editorial Board of The Docket is always looking for fresh
and relevant articles to feature every month. Feature
articles should be a minimum of 1,500 words and a
maximum of 3,500. Articles should be submitted
electronically in Word or WordPerfect.
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Moving Forward

T

his column was
going to start with
a look back, but as
I started to wade into the
swirling mists of history
(my own and that of this
Association) I discovered
the unexpected: I’m the
first lawyer in my family
(except I find I’m not); our
Association is 102 years
old (except maybe it isn’t).
Things I thought set in
bedrock might be built on
loamier soil and I’m still
digging down. So, gentle
readers, our history will be
told in the future.
Instead, let’s look forward. Our future promises
great change in the way we
practice law in Lake County. In the ‘60s, the quaint
Victorian courthouse fell
to make room for a then
massive and modern courts
complex. The ‘80s ended
with the opening of the
Babcox Justice Center and
later the conversion of the
old jail into annex courtrooms. The ‘90s saw circuit
court records digitized
with the birth of “CRIMS.”
The “teens” will see another substantial change in
how and where we do the
business of the courts.
One of the LCBA’s

biggest changes is a milestone in membership. We
are proud to announce
that our Bar Association
now numbers more than
one-thousand members
strong! We see this not as a
goal-reached, but rather as
an opportunity presented.
Our intention is to continue to grow our ranks,
enhance our community,
and to offer our members
ever more desirable professional and social benefits.
You, our members, will
enjoy these enhancements
and, we hope, will encourage others to share in the
benefits of belonging. Our
Membership Committee
held its first “Brainstorming Session” under the
guidance of Executive
Director Chris Boadt and
Committee Chair Mike
Conway. Their goal is to
bring the allied professionals together with the
lawyers through the LCBA
to provide both groups
with a broad variety of
business opportunities and
legal support, as well as to
enhance member social
experiences at locations
around Lake County.
Both the LCBA and
the 19th Judicial Circuit

The

President’s
Page

are looking to expand
the on-line presence and
remote-access experience
for its users. Chief Judge
Phillips and the rest of the
19th Circuit have committed to growing the Court’s
electronic records system
with a full re-boot from
“CRIMS” into a newer,
more modern system.
And while this is a process
entrusted to the Courts
and the Circuit Clerk, I
have been heartened by
the emphasis the Chief
Judge and Circuit Clerk
Brin place upon attorney
access as a cornerstone
consideration. There’s still
a way to go before any new
system is in place, but as
options are being considered, the stakeholders are
receptive to Bar input and
sensitive to the idea that
LCBA members will be core
users.
The LCBA is upgrading

BY KEITH C.
GRANT
its own electronic records
system, too. Steve McCollum dedicated much of his
presidency to developing
and successfully rolling out
our new website. Through
our new web portal,
members receive accurate Association calendar
information, can communicate with the Bar and
with individual members,
sign up for courses and
seminars, and can make
payments with little more
than a keystroke. The Bar
can manage membership
electronically via the website, saving a significant
cost in printing, collating,
and mailing dues notices
(which were all done inhouse by our small staff).
Our members are getting
on board; a recent Employment Law training saw the
web-based RSVP system
accurately account for
nearly all of the attendees.
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Welcome

New LCBA
Members
ATTORNEY:

Kimberly J. Furrer

Lake County State’s Attorney’s Office

Jamie Flatley
Grund & Leavitt, P.C.
Kurt Carlson
Carlson and Dash, LLC
Robin Becker
Solutions First
Kristi Gordon

Lake County State’s Attorney’s Office

Sabina Walczyk
Gauthier and Gooch
Brittany M. Helfer
Albarran Law Offices
Alicia Ivy
Newly Admitted Attorney
ASSOCIATE:
Benjamin Hickman
Real Estate Agent
Meghan Fielmann
Lifecare Innovations
Gerald Unger
Broken Gavel, Inc.
George Couvall

Attorneys’ Title Guaranty Fund, Incl.

Joanne Vandestreek

William D. Block Memorial Library

Jennifer Anderson

College of Lake County Student

Members simply “clicked”
their RSVP on-line, allowing us to accurately predict
attendance and prepare the
right amount of materials (reducing waste and
saving money). There will
be additional focus on
highlighting our website
functionality in The Docket
in coming months and I’m
excited for our membership to see how useful and
practical it can be.
As I noted above,
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periods of change in Lake
County often mean new
construction. The 19th
Circuit is moving forward
with the County Board
towards the new Criminal
Courts Complex and a
ground-up rebuilding of
the Depke Juvenile Justice
Center in Vernon Hills.
These projects will greatly
enhance the practice of law
in Lake County. Users of
the courts complex (judges,
attorneys, litigants, jurors,
et al.) will find our court
complexes to be bright,
modern, and welcoming
places with spacious public
areas and technologically
advanced courtrooms.
While the majority of new
construction will house
criminal courts, there will
also be a modernization
of existing space and the
attendant enhancement
of the business of all Lake
County courts. The LCBA
also looks to its future
via enhanced physical
space. Since moving to our
current office at County &
Grand in Waukegan, the
Bar has been able to host
countless meetings, courses, and social events. But
our growth in membership
and our efforts to enhance
our offerings demand that
we grow our headquarters.
Lake County Bar Foundation President Carlton
Marcyan recently met with
the Association Board
and shared his vision for a
newer and more spacious
LCBA. To that end, the Association and Foundation
have formed a joint search
committee to begin exploring local opportunities for
growth.
While not all of us
frequent the courthouse in
our practices, others spend
a great deal of time there.

There’s a lawyer joke (of
course there is) that it takes
lots of lawyers to change
a light bulb since 1 argues
for a continuance, 2 object,
more file motions, several
more track billable hours,
etc. The point being that
to the layperson, getting
involved with the law
means delay, obfuscation,
pointless argument, and
general confusion. Moving
our practice forward means
dispelling this misperception by giving litigants the
certainty of fair hearing
and just resolution in a
timely manner. The LCBA
is teaming with the 19th
Judicial Circuit to reach this
goal. In criminal courts,
felony “intensive case
management” is an effort to
reduce court appearances
to essential events and set
meaningful dates certain
for trial or alternative
resolution. The Criminal
Law Committee is committed to this process and to
ensuring that attorney time
is not wasted while defendant’s and victim’s rights
are adequately protected.
Likewise our Family Law
Committee is working with
the Family Courts to establish a uniform, predictable,
yet flexible trial scheduling
system for dissolution cases. Computer advances will
also help in these efforts.
Circuit Clerk Brin continues his countdown to civil
e-filing, and criminal cases
are seeing huge leaps in discovery tendered on disk or
USB drive, while integrated case management and
scheduling via computer is
a growing reality.
Change is coming.
That’s what moving forward is all about. What
promises to be a beautiful
and state-of-the-art crimi-

nal courts tower will begin
life as a muddy hole in the
ground. Change, like building construction, can be
uncomfortable, challenging, and even messy. But
through open dialog, even
considered and professional disagreement, change
promises to implement
the best of our shared new
ideas for the betterment
of all of the stakeholders. Consensus does not
demand we all agree, but it
does compel us all to strive
to work together to reach
our shared goal, which is
the improvement of the
practice of law through our
efforts. The result of such
improvement, thoughtfully
instituted, will inevitably
be that the customers of
the legal system (the litigants, witnesses, jurors…)
will find justice delivered
fairly and with certainty by
competent professionals
and without undue delay.
This is a lofty goal deserving of our attention and
our best efforts, and worthy
of the modern facilities we
now endeavor to provide.
We belong to this Association so that our voices
may be heard, so that we
may each participate in the
challenge of change. We
belong because we care
enough to want to make a
difference.
Please let your voice
be heard. If any of our
members have any ideas
or observations about any
of this (or if you just have
a picture of a kitten with
lasers for paws that you
need to share) you can
e-mail them directly to me
at president@lakebar.
org. This is your Association and it (we) should be a
place where every voice can
be heard.

‘I Thank My Lucky Stars’

L

ee Marvin Greenwood,
now 71, is a California
born country music
artist. My favorite of the
titles of his seven number-one country hits is “I
Don’t Mind the Thorns (if
You’re the Rose).” If you
are not a die-hard country
music fan, though, he is
probably best known for
his one pop hit written in
the early ‘80s. That song,
of course, is “God Bless the
USA.” The verses of that
song talk about the many
things that make us “proud
to be an American.” I would
submit that the deeds of
those who work in our court
system are other reasons
we should be proud, both
of those who perform them
and how they typify what
I like to think are the real
American values and spirit
of which Lee Greenwood
sang. Permit me, please,
to share some information
about three such people
with you.
Ken LaRue, a Naval
reservist who is now serving
in the grade of Captain, is
on his fourth military deployment. His most recent
call to active duty finds
him on a tour of duty in
Afghanistan in a Command

position with the International Customs Coordination Cell at International
Security Assistance Force
Headquarters in Kabul,
where he works with and
supervises U.S. and U.K.
military personnel. He has
also served in Iraq, and
his current assignment in
Afghanistan was recently
extended. Ken is an assistant state’s attorney and
a division chief for Lake
County State’s Attorney
Mike Nerheim. He is an
outstanding prosecutor and
is a valued team member of
our Veterans Treatment and
Assistance Court (VTAC)
in the 19th Circuit. Once
again, his military assignment has Captain LaRue
serving our country in a
very dangerous place. I read
an article where Ken was
quoted as saying, “Driving around Kabul on an
almost daily basis, we see
a lot of children begging
in the streets. Seeing this,
it is easy to know what to
ask for when people offer
to send you items during
your deployment.” When
Ken was contacted by Mike
Nerheim with the inquiry
of “You need anything?,”
he related that there were

The

Chief Judge’s
Page
BY CHIEF JUDGE
JOHN T. PHILLIPS
several orphanages in the
area and if anything was
sent to “please send things
for the kids.” The resounding response of the Lake
County State’s Attorney’s
Office was incredible.
They purchased, donated,
collected, packaged, and
shipped 17 large boxes of
toys and clothing to Ken in
Kabul. These arrived about
the same time as other boxes of toys and clothing from
Ken’s U.K. Navy counterparts. A significant amount
of clothing and nearly 1000
toys were delivered by Ken
and his counterparts to the
Kabul-based orphanage
that cares for 50 boys and
25 girls ranging in age from
3 to 22. The orphanage
takes in children from all
over Afghanistan, and in
many cases children have
become orphans because of
the actions of the Taliban, as well as because of

Pro Bono

Thank You

These attorneys accepted
Pro Bono cases through
Prairie State Legal Services.

Ann Conroy
Thad Gruchot
William Mullen
Christian Rich
Donna Peel
To volunteer, please contact
Susan Perlman at:
sperlman@pslegal.org or
847-662-6925
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Calendar of
Events

September 11-12
Child Representative Training
College of Lake County
Grayslake
***
September 18-19
Criminal Law Seminar
Milwaukee
***
September 24
Membership Luncheon
Pro Bono Awards
Waukegan City Hall Chamber
***
October 22
Membership Luncheon
Waukegan City Hall Chamber
***
November 19
Membership Luncheon:
ARDC Update
Greenbelt Cultural Center
***
November 21
2014 Foundation Gala Dinner
and Dance
Cuneo Museum
Vernon Hills

Register for these
events on-line at:
www.lakebar.org
natural disasters such as
the recent landslide that
buried homes and killed
several hundred people in
Badakshan. The logistics,
kindness and expense of
this collaborative effort
collectively knock me out.
The unselfish and unsolicited acts of Ken and the Lake
County State’s Attorney’s
Office in helping those children makes me proud to
be able to say that they are
from our Circuit, from our
Bar Association, and from
the USA.
Colleen Casey is a
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probation officer working
in the pretrial surveillance
unit of adult probation services. She is one of the dedicated officers that make
it possible for those defendants who are awaiting
trial or serving a probation
sentence to reside somewhere other than the Lake
County jail. Colleen works
at all hours of the day and
night checking on people at
their homes, jobs, and other locations throughout the
County. By the very nature
of what she does in insuring that curfews are being
obeyed, that drugs and
alcohol are not being used,
that work environments are
appropriate, and that living
arrangements are safe,
she must sometimes deal
with deception, evasion,
and disrespect. She is in a
tough job but it is one that
is so very necessary for the
safety of the community
and for the safety of the
defendant. It also fulfills
the needs of the judges,
prosecutors, and defense
counsel of our circuit.
During a recent late-night
home visit to a defendant,
Colleen was told by family
members that the young
man was in the bathroom
and could she please come
back later or just have him
report in the morning.
Politely, she told the family
member that she had to
see the defendant face-toface and that he needed to
provide a sample for a drug
test. She also insisted on
speaking with the defendant’s mother rather than
having to continue to argue
with another family member. Fortunately, Colleen
was able to get the defendant’s mother to take her
to the bathroom where the
young man had enclosed

himself. When he did not
respond, Colleen and the
now very concerned mother
were able to gain entry to
the bathroom where they
found his unresponsive
body collapsed on the floor.
Another young man was at
death’s door from a heroin
overdose. While the mother
began to perform CPR, Colleen instantly summoned
local rescue and police help
while assisting the mother
in trying to keep death from
claiming yet another young
overdose victim. With the
quick arrival of paramedics
and police, he survived.
Thanks to Colleen, heroin
lost this time and a young
man, who clearly would not
have lived if she had not
insisted that the family find
him, is in monitored substance abuse treatment and
is addressing his issues with
family support. Colleen
recently became the second
person to receive our 19th
Circuit’s “Extra Mile” award,
and she typifies the total
dedication and caring
professionalism that has
become the hallmark of the
19th Circuit’s pre-trial unit.
Jeff Ross is a probation officer working in the
intensive probation unit
of adult probation services. He is an effective and
motivating teacher whose
talents extend to being an
instructor/facilitator in the
highly successful cognitive
program at probation called
“thinking for a change.” Jeff
is also a dynamite rock ‘n
roll drummer, but that has
nothing to do with the story. On June 29, while he was
traveling northbound on
route 45 near Lindenhurst,
Jeff saw several vehicles
pulling off onto the side of
the road. Always ready to
help, Jeff stopped to learn

what had happened. He
saw that a vehicle had been
driven off the road, down
an embankment, and was
stuck in the middle of a
field. The driver of this
vehicle was attempting to
drive the car out but he was
clearly stuck and surrounded by tall grass and brush.
There appeared to be smoke
coming from the car. Jeff
ran down the embankment
to the vehicle and immediately told the driver to turn
off the car and come up on
to the roadway. When the
man said that the vehicle
was “off,” Jeff realized that
the car was on fire. Just like
the suspenseful moments
in a movie scene, the man
could not get the door open
because of the tall grass,
the brush, the debris and
the position of the vehicle.
Jeff was able to get the car
door open, help the driver
get out, and bring him to
the side of the road. Just as
they were making their way
up the embankment the
vehicle burst into flames.
Jeff’s quick thinking and
selfless actions clearly saved
the driver from serious
injury or possibly death. Of
course, to Jeff, to Colleen
and to Ken what they did
was “no big deal.” To me,
and perhaps to you, too,
what they did was amazing
and inspiring.
In the song’s chorus,
Lee Greenwood sings,
“There ain’t no doubt I love
this land.” Three of the reasons I feel the same way are
people like Ken, Colleen,
and Jeff. “God bless the
USA” and God bless Ken
LaRue, Colleen Casey and
Jeff Ross.

Committee

Chit Chat

The Associate
Member Committee
congratulates Yaritssa Aguilar, Phil Burg, Linda Doncsecz,
Michelle Nishioka, Barbara Rankin,
Caroline Schiller, and Katherine “Kit” Sesterhenn, the seven CLC paralegal graduates who just
took and passed the National Federation of Paralegal Association’s “Paralegal Core Competency Exam”
(PCCE). These paralegals can now use the credential
«CRP» (Core Registered Paralegal). “CRP” is a new
credential available to all paralegals who have graduated from an accredited paralegal education program, or
have a requisite number of years of work in the field.
***
The Young and New Lawyer’s Committee is
shaking things up. Not only will this be the swan song
year for Chairs Amy Strege and Tim Johnston, who are
being replaced by Alan Lenczycki and Rob Tomei as
of May 1, 2015, the Committee is changing their meeting date! We will be meeting the FOURTH FRIDAY of
every month. We will still be offering free CLE as well as
amazing networking opportunities!
Our first presenter is Joanne Vanderstreek of the
19th Judicial Circuit’s Law Library and she will be teaching us about the invaluable resources available there,
ranging from FREE WESTLAW to ability to receive
faxes for the Court, as well as IICLE’s galore, legal forms
for pretty much anything and so much more. She will
take us on a virtual tour of the Law Library that will
rival Willy Wonka’s journey through the Chocolate Factory on September 26, 2014 at noon in the LCBA offices.
Our second presenter is the charismatic Rick
Lesser, who will be giving tips and tricks about Estate
Planning. Come hear the partner of the largest Estate
planning firm in Lake County give you the inside scoop.
Please join us on October 24, 2014 at noon in the LCBA
offices.
If you want more information on topics or speaking
opportunities, email stregeamy@waukegan.com.
***

Congratulations to
Workers’ Compensation
Committee Chair, Markham
M. Jeep, who has accepted a position as adjunct professor at NIU School
of Law for one semester. Professor Jeep will be
teaching the course on Workers’ Compensation Law on
Monday evenings this Fall.
We are pleased to announce that our annual
seminar in 2015 will be held in Las Vegas, Nevada from
Thursday, February 12, 2015, through Monday, February
15, 2015. We will be staying at the Aria and you can call
to make a reservation now under the Lake County Bar
Association! The hotel rates are as follows (which does
not include a $25.00 resort fee and 12% tax): Thursday,
2/12/15, $139; Friday 2/13/15, $189; Saturday, 2/14/15,
$279; and Sunday, 2/15/15 $195. This seminar will be
filled with lots of activities and superb locations for the
welcoming reception and group dinner.
***
The Family Law Committee is assisting the
Family Law Division with the Child’s Representative
Seminar, which will take place on Thursday, September
11 and Friday, September 12, 2014, at the College of Lake
County. The theme of this year’s seminar is the Role of
the GAL/CR from Start to Finish. Attendance at this
seminar allows the current GAL/CR’s to remain on the
Court’s list for appointment and can also assist attorneys seeking to be added to the list by obtaining their
required educational requirement pursuant to Supreme
Court Rules. Further information will be distributed by
the LCBA on this seminar.
The Committee’s next F.L.A.G. meeting will be
held on August 13, 2014, at Noon at the Bar Office and
our next regular Family Law Committee will be held
on Wednesday, September 17, 2014, at Noon in C-105.
Please save these dates in your calendars and be sure to
call and reserve your room at the ARIA in Las Vegas!
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Avoiding Malpractice Under the
New Estate Tax Portability Rules

T

BY ROBERT J. KOLASA

he recent increase in the federal estate tax exclusion to the stratospheric heights
of $5.34 million,1 with a $4 million exclusion under the Illinois rules,2 has dramatically shrunk the number of taxpayers subject to death taxes. Clients with property
lower than these limits may justifiably decide not to plan for estate taxes in their respective wills and revocable living trusts. The heightened exclusions have reduced the estate
tax responsibilities of many estate planning attorneys, as they have fewer clients with
sufficient assets to run afoul of estate taxes in the first place.

Nevertheless, concluding that the client’s assets are
“too small” for estate tax planning may trigger malpractice concerns for practitioners because of the difficulties
in predicting asset growth. A taxpayer
worth $3 million may not need estate
Robert J.
tax planning if asset values remain
Kolasa,
static, while the opposite conclusion
robert@
kolasalaw.
prevails if such property doubles or
com, is a
triples in value. As explained below,
Lake Forest
attorney and
estate tax portability exacerbates the
CPA who holds
importance of projecting appreciation
an LL.M. in
in the surviving spouse’s assets betaxation from
1

2

8

The federal estate tax exclusion (“basic
exclusion amount”) was initially set at $5
million in 2011 but is adjusted annually
for inflation under Section 2010(c)(3) of
the Internal Revenue Code (“Code”).
35 ILCS 405/2(b).

The Docket

cause of its “use it or lose it” feature requiring an election
on a timely–filed estate tax return shortly after the death
of the first spouse. Not electing portability may trigger
millions of dollars in additional estate
tax liability, even for a seemingly small
estate which later incurs explosive
asset growth.
This article examines the estate
tax portability rules and the sensitive
filing deadlines which are needed
to invoke its benefit. Of particular
note is a special IRS relief provision
Georgetown
expiring at the end of this year perUniversity Law
mitting a “late” portability election for
Center. Before entering private
practice he was an attorney for
certain decedents, including samethe IRS Office of Chief Counsel in
sex couples who were not eligible for
Washington, D.C.
portability under prior law. The failure

to make a timely estate tax portability election now constitutes a dangerous malpractice trap for estate planners
counseling surviving spouses.
THE NEED FOR ESTATE TAX PORTABILITY
Estate tax portability was created under the federal rules as a relief provision for married taxpayers not
having the planning prowess to establish a credit shelter
trust at the death of the first to die. Under prior law,
fundamental estate tax planning for a married couple
revolved around funding
the credit shelter trust
of the first to die with
assets equal to the federal estate tax exclusion
amount. Full funding
would prevent “wasting”
the exclusion of the first
deceased spouse, which
could result in higher
estate taxes.
Traditional estate
tax planning was turned
on its head by estate tax
portability, which permits the surviving spouse
to capture the estate tax
exclusion of the first deceased spouse without a credit shelter trust. For example, previously it would be an
estate planning mistake for a married couple worth $10
million to hold their assets in joint tenancy because with
all assets going to the surviving spouse, the first to die’s
federal estate exclusion would disappear without a credit
shelter trust. Under the portability rules, such “wasted”
exclusion (known as the “Deceased Spousal Unused Exclusion Amount” or “DSUE”) can now be claimed by the
surviving spouse for lifetime or testamentary use.
A drawback of estate tax portability is that it currently relates only to the federal estate tax exclusion and does
not preserve “wasted” exclusions under the Illinois estate
tax or federal generation skipping transfer tax (“GST”).

For Illinois married couples whose combined assets are
expected to exceed the $4 million, Illinois estate tax
exclusion amount, this means that in most cases proper
planning still involves establishing a credit shelter trust
soaking up all or a portion of the Illinois exclusion.3 If
the credit shelter trust is funded with less than the $5.34
million federal exclusion, the portability election should
be considered for the portion of the federal exclusion not
utilized.
ESTATE TAX PORTABILITY RULES
Under 26 U.S. Code
Section 2010(c)(4),
DSUE is defined as the
lesser of (i) the basic
exclusion amount in the
year of the decedent’s
death; or (ii) the excess
of the applicable exclusion amount of the “last
deceased spouse” less
his or her taxable estate
and adjusted taxable
gifts. Since DSUE can
be claimed only from a
taxpayer’s “last deceased
spouse,” the rules become somewhat hairy when a spouse
remarries and either the surviving spouse dies before the
new spouse, or the new spouse dies before the surviving
spouse.
Understanding the DSUE computation can be accomplished by studying the following examples from the
Joint Committee on Taxation4:
• Example 1: Husband 1 dies in 2011 when the basic
exclusion amount is $5 million, having made prior
adjusted taxable gifts of $3 million with no taxable
estate (thus the DSUE amount is $2 million, which
is the difference between the $5 million exclusion
and $3 million taxable gifts). An estate tax portability election is timely made on Husband 1’s estate
tax return. Accordingly, Wife’s applicable exclusion
amount is $7 million (her $5 million basic exclusion
amount plus the $2 million DSUE), which she may
use for lifetime gifts or for transfers at death.
• Example 2 (new spouse dies before surviving
spouse): Assume the same facts as in Example 1,

“The failure to make
a timely estate tax
portability election now
constitutes a dangerous
malpractice trap for estate
planners counseling
surviving spouses.”

3

It is debatable whether the credit shelter trust should be funded
with up to the Illinois or federal exclusion amounts. If funded at
the federal $5.34 million limit, there is no estate tax portability
but an Illinois QTIP election for the $1.34 million “gap amount”
difference between the federal and Illinois exclusions. Post
death appreciation is excluded from the surviving spouse’s
estate, but the downside is that the gap amount assets do not
get a stepped-up basis at the survivor’s death. If funded at the
Illinois $4 million limit, the $1.34 million gap amount is subject
to the portability election and the gap amount assets get a
stepped-up basis at the survivor’s death, but the downside is
that post-death appreciation may be included in the survivor’s
estate.

4

Joint Committee on Taxation, Technical Explanation of the
Revenue Provisions Contained in the Tax Relief, Unemployment
Insurance Reauthorization, and Job Creation Act of 2010 (JCX55-10), December 10, 2010, at pages 52-53.
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except that Wife subsequently marries Husband
2. Husband 2 also predeceases Wife, having made
prior adjusted taxable gifts of $4 million and having
no taxable estate (Husband 2’s DSUE amount is
$1 million, which is the difference between the $5
million exclusion and $4 million taxable gifts).
Only Husband 2’s DSUE of $1 million can benefit
Wife. The higher $2 million DSUE of Husband 1
is ignored since he no longer is the “last deceased
spouse.”
• Example 3 (new spouse outlives surviving
spouse): Assume the same facts as in Examples 1
and 2, except that Wife predeceases Husband 2 and
has a taxable estate of $3 million. Wife’s applicable
exclusion amount is $7 million (her $5 million basic
exclusion amount and $2 DSUE from Husband 1).
An estate tax portability election is timely made on
Wife’s estate tax return. Accordingly, Husband 2’s
applicable exclusion amount is increased to $9 million (his $5 million exclusion, plus Wife’s $4 million
DSUE, which is the difference between her $7
million applicable exclusion amount and $3 million
taxable estate).
Example #3 stirred tremendous attention and commentary from the estate planning community for its
bizarre results and because the original statutory language was technically flawed.5 Husbands 1 and 2 are
unrelated individuals not in “privity” who may not have
even known each other. Nevertheless, Husband 2 benefits from Husband 1’s unused $2 million estate exclusion
because of its incorporation in Wife’s DSUE computation. It pays to marry and survive a spouse with a high
DSUE earned from a prior marriage, though the DSUE
can never be higher than the basic exclusion amount.
Careful attention should be given whenever the surviving spouse possessing DSUE remarries. Example #2 illustrates the tragic downstroking of Wife’s DSUE because
Husband 2 (the “new” last deceased spouse) had a lower
amount of unused exclusion than Husband 1. A planning
technique to preserve the DSUE for remarrying surviving
5

6

See Treasury Regulation Section 20.2010-2T(c)(1) where the
IRS construed Code Section 2010(c)(4)(B) in a manner consistent with Example #3 and technical amendments to the statute
under Pub. L. No. 112-240, Section 101(c)(2).
Taxable gifts also have the advantage of lowering Illinois estate
taxes. See Robert J. Kolasa, “Making Gifts Can Reduce Illinois
Estate Taxes,” 100 Ill. B. J. 646 (December 2012). Also, the
text hints at the fabled “black widow” scenario of a rich spouse
killing a poor spouse to reap the rewards of a $5 million DSUE,
gifting such DSUE and then remarrying and repeating the killing
and gifting cycle many times over to ensure the transfer of
great wealth. Query whether human malice can be quite so tax
efficient?
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spouses is to make taxable gifts while such spouse and
the new spouse are alive. This prevents dissipation of
DSUE by the untimely death of the new spouse.6
The dark side of portability is that a new spouse’s unused federal estate exclusion (which transmutes to DSUE
upon death) becomes a relevant pre-marriage financial
question. Is it proper lawyering to advise a client not to
remarry if the “new” spouse has a lower DSUE than the
“old” spouse? Should the poor spouse bargain in a prenuptial agreement to be compensated for this valuable
asset? Will there be trafficking in DSUEs, generating internet dating ads such as “Love Starved Millionaire Needs
Terminally Ill Bride to Generate $5 Million DSUE?” For
wealthy clients, Cupid’s arrows may unavoidably become
intertwined with estate tax and DSUE planning concerns.
MAKING THE PORTABILITY ELECTION
For a valid portability election, the executor generally
needs to file a “complete and properly prepared”7 estate
tax return (Form 706) within nine months after the decedent’s death, plus an additional six months if an extension is filed. A timely–filed return will be deemed to have
elected portability unless it is affirmatively stated on the
return that the estate is not electing portability.8 Even if
the DSUE appearing on the deceased spouse’s estate tax
return is not challenged, the IRS can always revisit this
computation upon the surviving spouse’s death due to a
special rule which extends the statute of limitations for
this purpose.9
The IRS regulations provide that the court–appointed executor or administrator of a decedent’s estate has
priority to make the portability election. If there is no
appointed executor, any person in actual or constructive
possession of the decedent’s property (the “non-appointed executor”) may file the estate tax return and elect
portability. A portability election made by a non-appointed executor generally cannot be superseded by a contrary
election made by another non-appointed executor.10
In most cases, it would seem that the surviving
spouse will be in possession of enough assets of the
deceased spouse to file the estate tax return and elect
portability. However, in second marriage scenarios there
may be differences of opinion between the surviving
7

8
9
10

Treasury Regulation Section 20.2010-2T(a)(7) (ii) relaxes this
requirement by providing that in certain cases the estate need
not report the value of property that qualifies for the marital or
charitable deduction, although an estimate of the value of the
gross estate must be made. Since hard values must normally
be provided to determine the stepped up basis of inherited
assets, one wonders how much this procedure will be utilized.
Treasury Regulation Section 20.2010-2T(a)(2).
Code Section 2010(c)(5)(B).
Treasury Regulation Section 20.2010-2T(a)(6).

spouse and other family members whether the portability
election is advisable. Since the court appointed executor
has priority to make the portability election, the identity
of the executor in the decedent’s Will (or priority of family members to act as administrator) becomes critical. If
there is no court–appointed executor and the property is
held by the surviving spouse and children, will there be a
“race” to determine which group files the estate tax return
first to fit under the priority set in the IRS regulations?
The inquiry of who holds the key to make the portability election should generate interesting conflicts among
dueling parties.
IRS RELIEF FOR LATE PORTABILITY
ELECTIONS
The IRS recently issued Revenue Procedure 2014-18,
which provides generous relief provisions for taxpayers
who miss the 9 month (15 months with extension) filing
deadline.11 This procedure generally allows the executor
until the end of this year to file Form 706 and elect por11

Rev. Proc. 2014-18 provides a simplified method for certain
taxpayers to obtain an extension of time to elect portability.
If a taxpayer does not qualify under the procedure (or it has
expired), relief on an individual basis may be requested under
Treasury Regulation 301.9100-3. See PLR 201421002.

tability if (i) the decedent died after December 31, 2010,
and on or before December 31, 2013; and (ii) no estate tax
return was required to be filed because the decedent’s
gross estate and adjusted taxable gifts are less than the
Form 706 threshold filing requirement ($5 million for
2011; $5.12 million for 2012; $5.25 million for 2013).
Rev. Proc. 2014-18 makes clear that this procedure
was grounded in the recent United States Supreme Court
decision in United States v. Windsor, 570 U.S. 12 (2013),
which caused the IRS to recognize same-sex marriages
for tax purposes. Since the case was decided more than
two years after estate tax portability became effective
in 2011, the executors of many decedents of same-sex
marriages missed the election because it was contrary to
IRS policy at the time the portability election deadline
expired. The procedure generously allows missed portability elections to be made for all 2011-2013 decedents
having assets below the return filing threshold, and is not
limited to same-sex marriages.
Accordingly, estates which may have inadvertently
missed the portability filing deadline get a second bite
at the apple if the portability election is made by December 31, 2014. The procedure also permits a refund of
estate or gift taxes previously paid, which is eliminated
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by the newly discovered DSUE. Best practices would be
to review client files for all married clients dying after
2010 to determine whether the benefits of portability are
worthwhile.
MALPRACTICE CONCERNS AND PREVENTION
At first glance it is hard to imagine why the estate
portability election is not automatically made for all
taxpayers for whom an election is possible. By avoiding
the election, the surviving spouse may forfeit DSUE
potentially worth millions of dollars. Yet the preparation
of an estate tax return can be a complicated and costly
task which the surviving spouse may not want to fund,
especially if the portability benefits are speculative. This
rings true where the estate of the surviving spouse is
not projected to generate federal estate taxes. But what
if such projections are wrong and the assets balloon to
a point where estate taxes (which are avoidable under a
portability regimen) are due at the survivor’s death?
For second marriages, where family members of
the deceased spouse will not inherit from the surviving
spouse, the decision of electing portability involves more
than the cost of return preparation. Making the election
imposes burdens relating to the open DSUE statute of

12
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limitations, which may trigger a friendly IRS audit of the
deceased spouse’s estate return decades after his or her
death. The deceased spouse’s executor arguably would be
required to retain the return and all supporting documents relating to asset valuations until after the death of
the surviving spouse. Also, what if the executor refuses to
make the portability election? Is this omission a breach
of fiduciary duty to the surviving spouse? If the spouse is
not the executor can he or she petition the probate court
for relief? The executor walks a litigation tightrope in
balancing interests between the family of the deceased
spouse and the surviving spouse.
Planning can go a long way toward addressing possible family conflicts and mitigating malpractice concerns
of the estate planner. The following strategies are suggested:
• The planner should maintain a docket checklist of
whether an estate will elect estate tax portability,
with a decision to be made well before the end of
the estate tax filing deadline.
• If a decision is made not to elect estate tax portability, some documentation should be created
acknowledging this decision. This could entail a

written acknowledgment signed by the executor,
surviving spouse and possibly beneficiaries. At a
bare minimum, the attorney should correspond to
the executor and surviving spouse that portability
is not being elected.
• If a decision is made to elect estate tax portability,
deliberate whether documentation should be created cautioning clients about the pitfalls of portability (which include limitations relating to state estate
taxes, the GST tax and post–death appreciation).
Additionally, the executor should be advised that
he or she must maintain adequate records (generally the estate tax return and supporting appraisals)
in case the DSUE amount is audited by the IRS in
the future.
• Consider addressing estate tax portability in the
document preparation stage. Wills and trusts can
be drafted which specifically dictate whether the
executor will elect portability. It may make sense
to provide that the surviving spouse who benefits from the portability election will pay all or a
portion of the cost of the estate tax return electing
portability. Premarital agreements can specifically

address the portability election, including the requirement of parties to disclose prior lifetime gifts
which affect the DSUE computation.
• When representing a client in a second marriage,
realize that estate tax portability is an economic
asset that the parties may bargain for. In addition
to paying for the cost of filing the estate tax return,
the poorer spouse may ask that a QTIP (Qualified
Terminable Interest Property) trust (or outright
gift) be established for his or her benefit as an
inducement for the portability election. Also, the
executor making the election should think about
tendering the estate tax return and asset valuations
to the surviving spouse, so this information is not
somehow lost if an IRS audit subsequently occurs.
• If a client has DSUE from a prior marriage and
remarries, such DSUE evaporates if the new spouse
dies before the DSUE is utilized. In such cases,
ponder whether documentation should be created
advising the client to consider making lifetime gifts
before the new spouse dies in order to preserve
such DSUE.
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SEC Issues Risk Alert for Conducting
Due Diligence on Alternative
Investments

T

BY JAMES J. ECCLESTON

he Securities and Exchange Commission (the “SEC”) has issued a Risk Alert1 which
cautions investment advisers that they must conduct sufficient due diligence before recommending alternative investments to their clients. Alternative investments include private funds such as hedge funds, private equity, venture capital, real
estate and funds of private funds. The SEC notes that the due diligence process “…can be
more challenging for alternative investments due to the characteristics of private offerings, including the complexity of certain alternative investment strategies.” Let’s examine the SEC’s guidance.

The SEC begins its discussion with observations
about current securities industry practices, including
industry trends and “warning indicators” that should
trigger concern. The first industry trend it notes is that
advisers are seeking more and broader information and
data directly from the managers of the alternative investments, including “position-level
transparency.” That inquiry is imJames J. Eccleston
heads the firm
portant, because advisers must be
1

14

SEC National Exam Risk Alert by the
Office of Compliance Inspections and
Examinations (OCIE) Volume IV, Issue
1 January 28, 2014, “Investment Adviser
Due Diligence Processes For Selecting Alternative Investment And Their
Respective Managers”; http://www.sec.
gov/about/offices/ocie/adviser-due-diligence-alternative-investments.pdf
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of Eccleston
Law, P.C. The
firm represents
investors
and advisers
nationwide. Mr.
Eccelston can
be reached at
jeccleston@
ecclestonlaw.com
and 312-332-0000.

able to determine the risk of an investment that they
recommend, and knowing the securities’ positions in a
portfolio can reveal market sector exposure, concentrated
positions, and risks that may not be adequately disclosed
by the manager.
A second trend is that advisers are utilizing third
parties to supplement their analyses
and to validate information provided
regarding the alternative investment.
Among several observations, the SEC
notes that advisers have retained
others independently to verify professional relationships and assets
claimed to be under management.
Related to that, the SEC’s risk alert
observes that most advisers hire third
parties to conduct background checks

on managers and key personnel, and utilize the Financial
Industry Regulatory Authority (FINRA)2 Broker Check
database,3 as well as the SEC’s Investment Adviser Public
Disclosure (IAPD)4 database, both available at no cost
online.
A third trend is that advisers are performing additional quantitative analyses and risk measures on the
alternative investments and their managers. One goal is,
“…to detect aberrations in investment returns” as well as
returns “that may be an indication of manipulation.”
A fourth trend is that advisers are enhancing and
expanding their due diligence processes and focus areas.
The SEC observes that
advisers now are focusing on operations, legal
document review, fund
redemption terms, and
liquidity considerations.
Additionally, most advisers now require onsite
visits as part of their due
diligence. Finally, advisers have expanded their
review of audited financial statements to identify related party transactions and to identify
valuation concerns.
The next area of
the SEC’s guidance lists
a number of “warning
indicators or awareness
signals” that should alert
investment advisers to potential risks in three particular
areas: 1) Investment; 2) Risk Management; and 3) Operational. The SEC noted that the following factors are
investment “red flags:”
• Managers who were unwilling to provide requisite
transparency regarding portfolio holdings to the
adviser;
• Performance returns that did not correlate with
known factors associated with the manager’s strategy, as described by the manager;
• Lack of clear research and investment processes;
and
• Lack of an adequate control environment and
segregation of duties between investment activities
and business unit controllers (e.g., managers dominating the valuation process).
The risk alert notes the following are risk manage-

ment “red flags:”
• Alternative investment portfolio holdings that
showed a high concentration in a single investment
position, or a heavy concentration in a single sector,
for a purportedly diversified investment strategy;
• Managerial personnel who appeared to be insufficiently knowledgeable about a sophisticated strategy they were purportedly implementing;
• Managerial investment style that appeared to have
drifted over time; and
•
Investments, as
described by the manager, that appeared to
be overly complex or
opaque.
Finally, the SEC alert
draws attention to certain
operational “red flags:”
•
Lack of a
third-party administrator
or an unknown/unqualified administrator;
•
Use of an auditor
that may not have significant experience auditing
private investment funds
or is an unknown auditor;
• Multiple changes in key service providers, such as
auditors, prime brokers, or administrators;
• Concerns identified in audited financial statements
such as qualified opinions, related party transactions, or valuation concerns;
• Background checks that revealed unfavorable regulatory history, bankruptcy filings, or serious legal
issues of the manager or key personnel;
• Identification of undisclosed potential conflicts of
interests, such as compensation arrangements or
business activities with affiliates;
• Insufficient operational infrastructure, including
an inadequate compliance program; and
• Lack of a robust fair valuation process.
As one can see, the SEC’s Risk Alert contains very
helpful guidance for investment advisers to conduct an
appropriate level of due diligence before recommending
alternative investments.

“[T]he SEC’s Risk
Alert contains very
helpful guidance for
investment advisers to
conduct an appropriate
level of due diligence
before recommending
alternative investments.”

2
3
4

FINRA, the Financial Industry Regulatory Authority, is the largest independent regulator for all securities firms doing business
in the United States.
Available at http://www.finra.org/Investors/ToolsCalculators/BrokerCheck/.
Available at http://www.adviserinfo.sec.gov/IAPD/Content/IapdMain/iapd_SiteMap.aspx
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Lake County Bar
Thursday, July 10, 2014 •

2014 Golf

Winners

1st Place Team
Winning Score 57
Richard Kopsick
Billy Whitney
Hon. Henry (Skip) Tonigan,
(ret.)
Patrick Quilty
Longest Drive
Men: Billy Whitney
Women: Joy Gossman
Closest to Pin
Men: Dave Lutrey
Women: Krysia Ressler
Longest Putt
Men: James Bertucci
Women: Danielle Pascucci
Straightest Drive
Don Kahn

18
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Golf Championship
Stonewall Orchard Golf Club

2014 Golf

Sponsors

Hole In One Sponsor:
$20,000 Cash Prize
Shakou Sushi
Libertyville, IL
Obstacle Course Sponsor:
$500 at Golf Galaxy
RWI Business Services
Eagle Sponsors:
Salvi Schostok & Prichard
RWI Business Services
Dudley & Lake
Schiller DuCanto & Fleck, LLP
Young Lawyers Sponsor:
Baizer Kolar & Lewis
Clubhouse Sponsors:
CourtCall
Fidelity National Title
Lesser Lutrey McGlynn &
Howe, LLP
Strategic Tax Advisors
Valuation Advisory Services
Tee Sponsors:
Attorneys’ Title Guaranty Fund Inc.
Hon. Valerie Boettle Ceckowski
Civil Division Judges
Gartner Law Offices
Gibson & Associates Ltd.
Linn Campe & Rizzo
McDonald Hopkins, LLC
State’s Attorney Mike Nerheim
Law Offices of Gregory Nikitas
Ralph Schwab & Schiever, Chtd.
Sol Rappaport, Ph.D.,
Counseling Connections
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Photo
Project
LCBA Member

Monday, September 15, 2014 to
Friday, September 19, 2014
LCBA Offices

T

he LCBA has not
had a composite
membership

photo since 1979.
2014 is the
year to come
together and
memorialize our
legal community.
Each member
will be contacted
to inquire about
their interest in

participating in
this FREE Program.
The participants will
have opportunity
to purchase
photographs
including lifetime
copyright release
for their own web
and publication
needs, but are not
obligated to do so.

We can
even make
this guy
look good!
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Finanical Planning
in Divorce Negotiations

E

BY DAVID J. GORDON

xecutive Summary: Effective presentation and professional evaluation of financial
issues are generally central to divorce proceedings. Often, financial matters represent the final impediment to out-of-court settlement and can create clinically
high stress levels – both during and after the proceedings. The purpose of this article is
to suggest that support, maintenance and property issues in divorce cases may be most
effectively resolved by incorporating a financial planning approach.
Divorce is unsettling enough. The process of reaching recognize that an unrealistic approach can quickly transa financial settlement in a divorce can quickly exacerbate
late into heightened acrimony, protracted litigation, and
what is already a difficult situation. Experienced family
astronomical legal fees – in short, a situation in which
law attorneys can often provide their clients with a fairly
everybody loses, notably children.
accurate range of financial outcomes well in advance of
WHY FINANCIAL PLANNING?
a judge’s final verdict. Despite the wisdom of counsel,
Financial planning can help lead to stronger case preoverly aggressive demands for maintenance, support,
sentation during negotiations and at trial. Many clients
and asset distributions frequently cause stressful delay
understandably lack the experience
or even failure to reach a pre-trial
and training necessary to translate
David J.
settlement.
Gordon,
CFP®,
dollars and property settlements
Failed negotiations are especially
CIMA® is a
into their future quality of life. Even
the case where clients without finanFinancial
larger-than-expected settlements may
Advisorcial planning experience simply do
Executive
leave anxious clients still not knowing
not know how much they need to
Director and
whether (or how) they will be able
support their future needs and goals.
Senior Portfolio
to lead the life they want to live. As a
As a result, “Get all the money you
Manager and
can be reached
result, even generous terms may be
can,” is still popular advice in the lay
at (855) 310-9090 or TheGordon
difficult to accept or arbitrarily rejectcommunity. In the legal community,
Financial Group.com.
accomplished matrimonial attorneys
ed.
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For many clients, financial planning can also provide
peace of mind and a stronger sense of financial security.
Most divorcing people will encounter new and important
financial decisions, and goal hierarchies will arise. Concerns about tuition and retirement planning may conflict
with long-term care or early retirement. Existing plans
may become obsolete and inadequate.
Advocating a financial planning approach that provides a foundation for analyzing and resolving support,
maintenance, and property issues can help avoid undue
conflict. By defining financial goals and identifying
potential assets to meet
those needs, divorcing
clients can acquire the
information and understanding needed to
evaluate settlements
more effectively. By modeling multiple “what-if”
scenarios, financial planning can provide a road
map and sense of future
well-being and control.
Financial planning
can be especially valuable
when clients are uncertain whether they will have sufficient resources, or if lifestyle changes are advisable, and
if so, by what measures. Better knowledge fosters negotiations, expediting settlement decisions founded in fact
and not simply nervous greed.
With heightened stress levels often accompanied by
residence and social changes, economic decisions are the
last area of confusion that a newly or soon-to-be divorced
client should have to worry about. For legal and personal
success, divorce can provide an ideal time to enlist the
services of a financial planner.

es it becomes necessary to identify critical goals versus
ancillary expenditures. This prioritization is often called
“Needs, Wants and Wishes.” Some people postpone retirement or work part-time to fund all three. Others may
decide to pare down Wishes and Wants to better guarantee Needs. In every case, matching expectations with
reality is an important step towards peace of mind and a
satisfying, secure lifestyle.
GATHER AND ANALYZE
A good financial plan requires careful data gathering. This data varies
and generally includes
documents such as tax
returns, insurance policies, retirement benefit
plans, bank and brokerage statements, and
social security entitlements. Schedules of any
other current and future
investments or liabilities
are also important. A review of wills, trusts, and
beneficiary designations,
if any, are also important. Actual documents are usually
best.
In the final analysis, robust financial planning
software is invaluable. Projected expenses and income
sources are combined with expected inflation rates and
projected after-tax return on investments. Planning
results should be presented under multiple “what if”
scenarios to represent a range of possibilities and explore
the conditional nature of the assumptions. It is important
to be thorough at this stage – with any financial plan, the
quality of the ultimate answer is a product of the detail
and accuracy of the information furnished.

“Reality Check:
Peace of mind and a
stronger sense of financial
security begin with a welldefined financial plan.”

NEEDS, WANTS AND WISHES
There is often no better cure for fiscal anxiety than
putting pencil to paper and guiding your client through
their financial and investment future. For many people,
careful planning can mean the difference between a
comfortable life versus chronic money worries. For others, planning is the key to better investing and tax-smart
wealth transfer. For the rest, a written financial plan may
simply bring the peace of mind that only a deep audit
trail can provide.
The first step in financial planning is for your clients
to examine their needs and dreams. From endless vacations and multiple homes, to a rental unit with kids in
college, different lifestyles require different resources.
With specific goals in mind, the amount and timing of
income needs can be assessed.
When multiple goals compete for limited resourc-

INVESTMENT/SETTLEMENT STRATEGY
What is right for one client’s portfolio may not be
right for another. Time horizons, risk tolerances, tax consequences, income sources, and lifestyle all combine to
shape the foundation of an overall investment and settlement strategy. This strategy guides investment decisions
and is reflected in the portfolio’s asset allocation – the
relationship between and among the financial holdings.
An important final ingredient is likely to be investor education and individual comfort levels.
To prepare a prudent portfolio, the Nobel Prize-winning methodology called Modern Portfolio Theory can be
helpful. This is a set of mathematical tools used to refine
the concept of diversification. Together with financial
planning, this process leads to construction of a portfolio
suited to meet individual needs, goals, and risk toleranc-

August 2014

23

es. Before implementation, the portfolio should be modeled under actual past, present, and projected economic
scenarios – versus a mere mathematical randomizer, such
as the all-too-common Monte Carlo simulations.
Full understanding of a client’s situation and a
well-studied knowledge of available investment opportunities is important for success. As the economy changes and personal needs evolve, changes in strategy may
be appropriate. This means that regular check-ups are
important. Retirement at age 65 can last for 20 years, 30
years or even longer – failing to plan can be a big, long
mistake.
SIX STEPS FOR FINANCIAL PLANNING IN
NEGOTIATIONS
• Prioritize Needs, Wants and Wishes.
• Factor in taxes and inflation.
• Determine required funding amounts.
• Analyze potential financial resources and probable
litigation outcomes.
• Create multiple what-if scenarios and stress-test
under realistic market conditions.
• Highlight under – or over-funded objectives and
communicate alternatives.
SELECTION AND VALUATION
After financial and case law analysis leads to proposed settlement amounts, the next step often turns to
the mechanics of asset division. Deciding which property
to distribute and how serial payments will be categorized
includes examination of tax implications and contractual
provisions. For example, tax-deferred retirement plans,
when properly transferred as incidental to a divorce, may
offer tax advantages which often make their receipt more
desirable than an equal amount of non-retirement plan
assets. For other assets, potential capital gains taxes,
fractional ownership, or transfer costs may reduce the
value below their assumed replacement cost. Art, rare
books, and other intact collections may be worth more
than the sum of their parts. Many assets, like contingent
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stock options or partnership interests, may deserve lower
valuations due to restrictions which render attempts at
division impractical or unavailable. Although beyond the
scope of this article, asset selection merits careful consideration and frequently includes more than simple market
value appraisal.
SECRET WEAPON
Financial planning can also be used to expose and
debunk a low-ball offer from a wealthy client. Even in
good conscience, many people unfamiliar with financial
principles tend to overlook or misjudge the impacts of
taxes, inflation, and market risk. For example, a wealthier
client may propose a $5 million settlement to a 40-year
old spouse with the expectation that it will earn a 5% rate
of return and provide for a $250,000 per year lifestyle. On
its face, the offer can appear adequate to meet the funding goal.
However, one problem with this offer is inflation.
Even with inflation at just 2% per year the same goods
will cost $370,000 at age 60 and over $550,000 at age 80.
Not including taxes, the $5 million will be gone in just
over 30 years. With inflation at 3%, the 20 – and 40-year
costs jump to over $450,000 and $800,000 respectively.
Here, the $5 million is gone in just over 25 years. Another
problem is that 5% is certainly not a guaranteed rate of
return in today’s markets.
Often, this basic planning illustration is enough to
bring parties back to the table with a more realistic offer.
Other times, it may reveal that spending goals are unreasonable and unsupportable. Either way, the knowledge
clears the way for an informed meeting of the minds.
CONCLUSION
A financial plan can be an invaluable asset during
negotiations or at trial, especially when prepared by
an acknowledged expert. Whether promoting pre-trial
agreement or used as a compelling trial exhibit, a properly tailored plan can benefit and protect the divorcing
client now and well into the future.
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Protocol for Broker Recruiting Trumped
in Interesting Arbitration Award

F

BY JAMES J. ECCLESTON

inancial adviser’s transition from one financial services firm to another financial
services firm many times can result in court decisions or arbitration awards. Often
those employment moves come within the protections afforded by the Protocol
for Broker Recruiting (the “Protocol”). Sometimes, they do not. One recent arbitration
award1 in a dispute between Fidelity Brokerage Services (“Fidelity”) and Morgan Stanley
Smith Barney (“MSSB”) in Massachusetts, contains helpful guidance regarding some of
the deciding factors. Let’s review two major points of that guidance.
As background, the Protocol was conceived as a “safe
passage” set of procedures which allowed Protocol signatories to avoid litigation (TROs, other injunctive relief
and damages) associated with the solicitation of clients
and the taking of client information from one signatory
firm to another. The general idea was straightforward
enough. However, in early 2009 it became apparent that
there were “unintended consequences.” That is, non-Protocol signatories,
James J. Eccleston
heads the firm
faced with litigation, began to argue
of Eccleston
that the Protocol effectively had beLaw, P.C. The
come an industry standard for tranfirm represents
investors
sitioning financial advisers. Non-sigand advisers
natories to the Protocol, therefore,
nationwide. Mr.
1

Fidelity Brokerage Services LLC v. Brian
Wilder & Morgan Stanley Smith Barney,
LLC, FINRA Arbitration Number 11-03937
(September 14, 2012).
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Eccelston can
be reached at
jeccleston@
ecclestonlaw.com
and 312-332-0000.

contended that they should be able to take advantage of
the benefits of the Protocol (client solicitation and use of
otherwise arguably confidential client information).
Some courts and arbitrators have agreed with those
contentions, but many others have not. As a result,
brokers who are planning an employment transition are
strongly advised to retain competent securities counsel to
provide guidance and to plan strategy – whether or not there will be a
“Protocol move.” The Fidelity / MSSB
case involved a dispute between a
Protocol non-signatory (Fidelity) and
a Protocol signatory (MSSB). Fidelity
prevailed in a case that could have
been decided simply by not extending
Protocol protections to a non-signatory firm. Instead, the arbitrators
wrote an extensive, reasoned award
which outlined two major points of

guidance.
The first point is the distinction drawn between the
business models of the two firms in discussing whether
the customer contact information was, in fact, a legally
protected trade secret. The test for whether a party is
liable for misappropriating a trade secret is a difficult one
to meet: 1) the information must indeed be a trade secret;
2) reasonable steps must have been taken to protect
the information; and 3) the defendant had to have used
improper means to misuse the information. Among the
reasons discussed in the arbitration award, the most
notable was the observation: “The substantial difference
in treatment accorded by
the law to Fidelity and
MSSB’s respective customer lists is a seminal
distinction that reflects
the very different business models employed by
the two companies within the securities industry.”2 The award discussed
the differences: 1) Fidelity
spends a significant sum
of money on direct client
acquisition; and 2) Fidelity provides its brokers
with a book of business to service, thus freeing them
“from the drudgery of cold calling and prospecting.”3 By
comparison, the award observed that MSSB requires the
individual broker to build his or her book of business
“largely” through the individual broker’s time and effort.
The second point relates to advice that an attorney
provided the broker departing Fidelity in connection
with his announcements to clients that he had left the
employ of Fidelity and was joining MSSB. The arbitration award notes that it is permissible for advisers to
announce their departure. However, that announcement

typically is communicated in writing so as to memorialize
the communication and to ensure that the content of the
announcement does not transcend into being what later
may be deemed to be an improper solicitation of business.
Departing from that traditional advice, the award
describes how the attorney fashioned a new, more aggressive strategy. Instead of a written announcement, the
attorney recommended an announcement “exclusively by
telephone,” and the Fidelity adviser followed that advice.
The award concludes that the strategy “was fraught with
risk” — risk that “could
have been significantly
diminished, if not entirely eliminated, by sending
out written announcements.”4 The arbitrators
likewise rejected the
contention that a written
announcement would
have been too “impersonal” or would have been
confused as junk mail. Finally, there was evidence
that the communication announcing the move, and some
communications thereafter, went beyond simply announcing the move and thus constituted impermissible
solicitation.
The award discussed other interesting points at
length which are beyond the scope of this article. Nonetheless, advisers and their securities attorneys should
be wary of the possible consequences of bad advice. The
arbitrators permanently enjoined the broker from soliciting clients and using confidential client information. In
addition, the arbitrators awarded compensatory damages, punitive damages, and significant attorney’s fees and
costs!

“[A]dvisers, and their
securities attorneys,
should be wary of the
possible consequences of
bad advice.”

2
3
4

Id at 11.
Id
Id at 4.

Do you have a speaker idea or
suggestion for our
business meetings?
We would love to hear from you!
Just send a note to:
Chris Boadt (cboadt@lakebar.org)
August 2014 27
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Board of Directors’ Meeting
June 11, 2014
CONSENT AGENDA
• Minutes – May 2014
• Membership Report:
Member benefits
The Consent agenda
was passed as set forth
above.
DISCUSSION ITEMS
Introduction of New
Officers & Directors
Each of the Officers
and Directors introduced
themselves at this first
Board meeting of the
2014-2015 term under the
direction of newly installed LCBA President,
Keith Grant. Rick Kessler
was sworn in as Treasurer.
Keith Grant discussed the
benefits of being a member
of our Association and the
“I belong” campaign. Keith
would like all members to
consider their reasons for
joining the Association
and how the LCBA provides value to them in their
practices. Keith would also
like the membership and
committees to network
with one another.
Foundation Board
President – report
Carl Marcyan, President of LCBA Foundation,
reported to the Board on
behalf of Foundation.
Foundation’s current
mission is to buy a building locally in Waukegan
to rent to the LCBA for its
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member’s use and services.
Since the building would
be for the use of the LCBA,
the Foundation would like
the Board to stay involved
in and informed. There was
a motion made to create
a committee to liaison
with the Foundation to
review feasibility study for
building purchase. Motion
passed.
Treasurer’s Report
Rick Kessler reported with input from Chris
Boadt, Executive Director.
The Association’s accounts
are currently performing
at 2011 levels. Dues will be
collected starting in June
and this year members
can pay on-line with credit
card or check information.
Electronic invoices, as well
as paper, will be sent to
all members during the
transition to electronic
billing. The Association
will save postage in future
years by fully converting to
electronic. The Board also
discussed credit card fees.
There was a motion made
proposed LCBA budget for
2014-2015 and the motion
was approved. There was
further discussion about
the hiring and retention
of a CPA to give monthly
financial reports to the
Board at a cost of $750/
year, as well as a regular
financial report to the

The

Meeting
Minutes
BY JENNIFER J. HOWE
SECRETARY

membership. There was
a motion made to hire
proposed CPA firm on a
trial basis for not more
than one year to provide
quarterly financial analysis
(agreed upon procedures
review) which motion was
approved.
The Board also discussed other potential cost
containment measures.
Committee Leadership
Roster
Keith Grant reports
that he has selected and
appointed most of the
committee chairs for
2014-2015. There are a
couple more to fill which
will occur in the next few
weeks. Steve McCollum
was appointed to Judicial
Selection and Retention
Committee. There was
further discussion about
regular attendance of the
Second vice president at
Foundation meetings as
Board liaison.

MEMBERS PRESENT
Keith C. Grant
President
Michael J. Ori
First Vice-President
Richard N. Kessler
Treasurer
Jennifer J. Howe
Secretary
Steven P. McCollum
Immediate Past President
Brian J. Lewis
Carey J. Schiever
Gary L. Schlesinger
Stephen J. Rice
Shyama S. Parikh
Carl Marcyan
STAFF
Chris Boadt
Executive Director

In addition to existing committees, Keith
reports that he would like
educational, outreach and
mentoring committees to
take a leadership role with-

in the LCBA. Specifically,
the MCLE Committee,
Membership Committee,
Community Outreach and
Public Relations committee chairs should lead the
other committees and
assist them in each of these
overall aspects of our organization which are applicable to each of the committees within the LCBA. The
chairs of these committees
should have a direct line of
communication with other
substantive law committee chairs and we should
work as an association to
revitalize the mentorship
program. Any ideas should
be raised to Keith Grant
directly.
There was a Motion
made to adjourn the meeting and motion passed.
Meeting adjourned at 1:30
p.m.

The

Grapevine
in recognition of his 50 years of service with
the Village. Hal is well known and respected by
many working in local, county and state government.
***
Assistant State’s Attorney Jason Humke—who
just returned from another tour of active duty
abroad—and his wife Amy had a baby boy, Robert Anthony, on June 29
***
The Illinois State Crime Commission named

Hon. D. Christopher Lombardo was sworn in

Lake County State’s Attorney Michael Nerheim

on July 11, 2014.

the 2014 State’s Attorney of the Year.

***

***

On July 21, 2014 at 7:30 p.m., the Mayor and

On July 5, Assistant State’s Attorney Eduardo

Board of Trustees for the Village of Deerfield

Zermeno and his wife Alex had a baby daughter,

honored Village Prosecutor Harold “Hal” Winer

Charlotte Marie.

LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?
The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS
provides member attorneys with an opportunity to build business through client referrals. The service
benefits the public by helping callers quickly find an attorney in the area of law in which they need help.
The LRS is widely publicized and all LCBA members in good standing who carry the required malpractice
insurance are eligible to join.
The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to
locate legal representation is frustrated by a lack of experience with the legal system, a lack of information
about the type of services needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
• Administrative
• Appellate
• Commercial

• Consumer
• Criminal
• Employment

• Environmental
• Family
• Real Estate

• Estate Planning,
Wills, Trusts and
Probate

• Personal Injury
/ Property
Damage

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application from our website at www.lakebar.org.

Start taking advantage of all the LRS has to offer!
August 2014
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Monthly

Committee
Meetings

DAY		

MEETING

1st

Tues (Odd Mo.)

1st

Thurs

LOCATION

START DATE

TIME

Diversity & Community Outreach LCBA

Sept. 2, 2014

12:15-1:15

Real Estate

In-Laws, Gurnee

Sept. 4, 2014

5:15-6:15

2nd Tues

Technology

LCBA

Sept. 9, 2014

12:15-1:15

2nd Tues

Debtor/Creditor

The Grille on Laurel, Lake Forest

Sept. 9, 2014

5:15-6:15

2nd Tues (Odd Mo.)

Immigration

LCBA

Sept. 9, 2014

4:30-5:30

3rd

Tues

Local Government

LCBA

Sept. 16, 2014

12:15-1:15

3rd

Wed

Family Law

C-103

Aug. 20, 2014

12:15-1:15

3rd

Wed (Odd Mo.)

Employment Law

3rd

Thurs

Board of Directors

3rd

Thurs

Civil Trial & Appeals

3rd

Thurs

4th

Market House, Lake Forest Sept. 17, 2014

5:15-6:15

LCBA

Aug. 21, 2014

12:00 noon

Lake House, Lake Bluff

Sept. 18, 2014

5:15-6:15

Trust & Estate

TBD

Sept. 18, 2014

TBD

Tues

Criminal Law

C-201

Aug. 26, 2014

12:15-1:15

4th

Tues (Odd Mo.)

Docket Editorial Board

LCBA

Sept. 23, 2014

12:15-1:15

4th

Friday

Young and New Lawyers

LCBA

Sept. 26, 2014

12:15-1:15

•

RSVP to a meeting at www.lakebar.org.

•

Meetings subject to change, please check your weekly e-news, the on-line calendar at www.lakebar.org or call the LCBA Office @ (847)
244-3143.

•

Please feel free to bring your lunch to the LCBA office for any noon meetings. Food and beverages at restaurants are purchased on a
individual basis.
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LCBA Website

What You Can Do!
Member Search
• Log-in
• Hover over the “Membership” tab
• On the drop down menu click on
“Member Search”
Customize your search:
Search
• You can enter a word to define your
search i.e. a city, a person’s first or
last name or leave blank
Group
• Click on the down button, choose a
committee group
• If you are looking for a member
in your committee click on the
committee or a member in a specific
area of law
• You can choose our lawyer referral
groups to find a specific type of
attorney
Location
• You can enter a city if you are
looking for an attorney in a specific
town and or state
Advanced Search
• Define your search by our different
member types
• Search by profession: financial
planners, bankers, counselors,
attorney’s and more

• And many more options!
Join a Group
Looking to become a member of one of
our committees:
• Log In
• Click on Find A Group
• Click on Committee Membership
• Scroll to the Description of each LCBA
Committee
• Click on the Group Name of the
committee you wish to join
• Click on Join the Group
• Click OK
• You will receive a welcome message
at the top of your screen
• Welcome to your new committee!
Upload a Profile Picture
• Log In
• Go to my profile
• Hover over the LCBA Logo
• Click on Add Photo Box
• Click on Browse
• Click on a jpeg file from your computer
• Click on Submit
• Now everyone may see your smiling
face☺

STAY TUNED FOR MORE WHAT YOU CAN DO TIPS
34 The Docket

Greenslade Photography
Focusing on sports, pets & special events

Ralph Greenslade
Photographer at many LCBA events
slade1039@comcast.net
847-848-6754
Based in Glenview, Illinois

Visit the NEW LCBA Website:
lakebar.org

Bar

Bulletin
Board

Downtown Waukegan
Offices for Lease. 200 N ML
King Ave. 1, 2 or 3 Offices. 280
to 685 Sq Ft. Shared Conference Room, Basement Storage,
On-Site parking, Furnished or
Unfurnished. Walking Distance
to Court House. (847) 680-4740.
www.tjproperties.com.
For Sale or Lease
218 N County St. Waukegan. 9
offices on two levels. Will divide,
on-site parking. Walking distance to court house. (847) 6804740. www.tjproperties.com.
To place an ad or for information
on advertising rates, call

(847) 244-3143
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With a Little Help
from Our Friends

W

hile planning
the theme for
the 2014 Gala,
the LCBF Board recognized a need to expand
the purpose of the Foundation.
The amendment to
our By-Laws is now complete; the Foundation is
now better able to provide support to licensed
attorneys who are in
need. We have added the
following to the purpose
of the Foundation:
“…and assisting
eligible lawyers
and their families to cope with
reasonable living
expenses and or
medical costs due
to emergency, accident or illness.”
Life has a way of
unexpectedly delivering
unanticipated problems;
some we can cope with
on our own and others
we can overwhelm and
assistance is needed. If
you know of a licensed
attorney that is facing
this kind of crises please
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BY CARLTON R. MARCYAN
PRESIDENT

refer him or her to the
Foundation to see if we
can help.
As you may know the
Foundation also supports
other organizations that
have purposes that align
with our purpose and ByLaws. With our bi-annual
gala quickly approaching
in November we seek
worthy organizations to

AT THE COURTHOUSE

Friday, October 10
Friday, November 7
Friday, December 12
8:00 - 9:30 a.m.

benefit from this event.
Let us know your suggestions.
Finally, we wish you a
wonderful August and a
great last one-half of the
summer.
As always, a strong
Foundation makes for a
better community.
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300 Grand Avenue, Suite A
Waukegan, IL 60085
Tel: 847-244-3143
Fax: 847-244-8259

Shred Event
Friday
September 5, 2014

Adopt-aHighway

CLOTHING DRIVE

Saturday
OCtober 11, 2014

Monday, November 3 to
Friday, November 7, 2014

AT THE COURTHOUSE

November/
December
2014 Holiday
Gift Drive

Friday, October 10
Friday, November 7
Friday, December 12
8:00 - 9:30 a.m.

LAW SUIT DAYS

