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In the

Director’s Chair
by

Christopher T. Boadt
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Strength in Numbers
State and Local Bar Associations Join Forces
ecently the Illinois Mandatory Continuing Legal Education (MCLE) Board announced a new rule regarding free
CLE offerings by Bar Associations. The new rule, which
goes into effect on January 1, 2014, eliminates the ability of bar
associations to offer free CLE as a membership incentive. As you
might imagine, this has not been favorably received by both
statewide and local bar associations.

R

In reaction to this new rule, fifteen bar association presidents
(including LCBA President Steven P. McCollum) signed a letter
to Chief Justice Rita B. Garman requesting the Court’s intervention in staying and/or setting aside the new rule. You may
read the full letter on pages 8 and 9 of this issue of The Docket.
Regardless of whether this letter has the desired impact (which
I certainly hope it does), it is nice to know that, in the realm of
statewide bar matters, the LCBA is considered an important
component. We have one of the highest numbers of attorney
memberships in Illinois and are being called upon more and
more to participate in statewide initiatives. Thank you for being
such an active membership. This rule does not impact the free
CLE courses we offer during our committee meetings via “nontraditional” CLE sessions. I will keep you updated in regards to
any developments in this area.
The cover of this issue features Chief Judge Foreman “passing
the gavel” to Chief Judge Elect John Phillips. I would like to take
this opportunity to thank Chief Judge Foreman for the support
he has lent to the members of the Lake County Bar Association
and Foundation. His leadership has been of tremendous importance to the growth of the Bar in recent years. Additionally, I
look forward to working with Chief Judge Elect Phillips in the
future. I am eager to continue building a strong relationship between the bench and bar in Lake County.

How to write for The Docket
The Editorial Board of The Docket is always looking for fresh and relevant articles to feature every month. Feature articles should
be a minimum of 1,500 words and a maximum of 3,500. The deadline for submissions is the first day of the month preceding
publication. Articles should be submitted electronically in Word or WordPerfect. The Editorial Board reserves the right to edit articles as they see fit to meet the needs of the publication. Please send submissions to info@lakebar.org or call (847) 244-3143
with questions.
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President’s Page
by

Steven McCollum

Hail to the Chief
t was recently announced that Chief
Judge Fred Foreman will be stepping
down as Chief Judge and retiring from
the bench. To those who have practiced
law in Lake County for many years, the retirement of Judge Foreman marks an end
of an era.

I

I first saw Fred Foreman when I went to a
Warren High School basketball game with
my older sister. He was playing basketball
for Warren on a team full of standouts. I
finally met him several years later shortly
after he was first elected as Lake County
State’s Attorney in 1980. By then, I was
working as an Assistant State’s Attorney
in Peoria County (as a result of a tough
job market).
When I interviewed with Fred for a position in the State’s Attorney’s office he had
just hired Doug Zeit, another Warren
High School graduate. What I remember
most about the interview is how few questions he had for me on what I’d been doing
as a prosecutor. I’d just finished my first
murder trial and was looking forward to
bringing it up to show my experience, but
our conversation never got there. Instead,
he seemed to be more focused on getting
to know who I was as a person.
In the years after that, when I worked for
Judge Foreman I saw that same pattern —
he cared about the kind of people who
worked for him. He wanted people who
had the ability to get things done and who
could get along with others.
I also discovered what would turn out to
be the trait that would lead him from the
position as State’s Attorney, to United

State’s Attorney for the Northern District
of Illinois, to a highly successful litigation
attorney in a large Chicago law firm, to
Judge and Chief Judge. He doesn’t just see
the forest for the trees, he sees past the forest and knows how to get there. Judge
Foreman has always been a person who
sees where he wants to go and can effectively get there.
As Chief Judge, Fred Foreman has definitely shown that trait. He, in conjunction
with his partners on the Executive Justice
Council, has managed to obtain the necessary funding and construction planning
to build a new criminal justice building
and revamp the current court structures.
This project will
allow both the criminal and civil courts
in Lake County to
modernize and expand. He has done a
fabulous job of getting things done.

That having been said, I am sure that he
will continue to stay active in the Bar Association and be a part of our legal community for many years to come.
While remembering the many years of
service and accomplishments of Judge
Foreman, it made me think about why
he’s been so effective and what sets him
apart from some other attorneys. As I said
before, he sees what his goal is and finds
the way to get there. He doesn’t get bogged
down with petty differences with other attorneys, makes friends instead of enemies,
and knows that cooperation and inclusion
of others is the key to leadership.

Welcome

The Bar Association
is currently planning a retirement
party for Judge
Foreman that I hope
many of you will attend. It will be on
January 15th at the
Lake Forest Club in
Lake Forest. Judge
Foreman deserves
all our thanks for
his many years of
service to the Lake
County legal community.

New LCBA Members
Attorneys
Thomas Concannon
Pasquesi Associates, P.C.

Trish Krajniak
Attorney at Law

Kevin P. Kelley
Fisher and Shapiro, LLC

Filip J. Zucek
The Law Offices of Filip J. Zucek

Ricardo Zamaro
Attorney at Law

Neta Nodelman
Shaw Law Ltd

Vasili D. Russis
Kelleher & Buckley, LLC

Associates
Jack Joseph, PhD
North Shore Consultation Center
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When I watch attorneys practicing in our
courts, I wish that more were as focused
on their goals as Judge Foreman has been.
We have all seen attorneys who object for
no reason, file motions with no real hope
of winning, and believe that being
“tough” without real purpose means
being a good lawyer. In criminal law you
see prosecutors who object to everything
or think more about covering their backsides than seeking justice, and defense attorneys who believe that attacking the
prosecutor or the police officer will somehow lead to a better disposition for their

client. In family law, I hear of attorneys
who parrot the unreasonable positions of
their clients instead of thinking about
what is best for them and talking to them
about what is really possible and what is
best for them. To be sure, being tough may
mean that a lawyer will make a little more
money by litigating everything in the
short run, but in the end you won’t have
done your job as well as you could have
and you really can’t feel good about the
job you’ve done.
Having attended an unprecedented number of holiday parties in the past few
weeks (being the
President of the Bar
Association will do
that for you), I have
been overwhelmed
with good cheer.
During the month
of January, the Bar
Association
will
have its usual committee meetings but
no major events. In
February we will
have a membership

AT THE COURTHOUSE

Join us in the Jury Assembly Room
for a FREE cup of coffee before court.

8:00 a.m. – 9:30 a.m.
Friday, February 28, 2014
Friday, April 25, 2014
Friday, May 30, 2014

January 2014
luncheon and meeting on February 20th.
There is also still time to sign up for the
Family Law Committee’s seminar coming
up on March 6th.
Finally, I want to congratulate Judge John
Phillips on becoming Chief Judge. Judge
Phillips has been active in the Bar Association for many years beginning when he
was an attorney in private practice. He
was in private practice for 16 years before
becoming an Associate Judge in 1993 and
a Circuit Judge in 2006. Since becoming
a Judge he has been assigned to all of the
different divisions and courtrooms, including traffic, civil, family, and criminal
courts. He has been the driving force behind the specialty courts in the Criminal
Division. Having served 26 years of active
and reserve duty in the Air Force, retiring
as a Lieutenant Colonel, he was especially
instrumental in starting our newest specialty court for veterans. These courts
have addressed critical areas of need in
our system. We all look forward to working with Judge Phillips.
Stay warm everyone.

January 2014
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Chief Judge’s Page
by

Chief Judge
Fred Foreman

Turning the Page
ne of the first lessons I learned as
a judge was that each decision
you make, whether it is in your
courtroom or your family room, will have
an impact on many people. Over this past
Thanksgiving holiday, after much discussion with my family and my colleagues
and friends in the courthouse, I decided to
retire from the bench in January of 2014.
For years, the Chief Judge’s term commenced on January 1. In 1984, the circuit
judges voted to change the term to December 1 of each year and since 2008 the
term of the Chief Judge has started on
May 1. Since Lake County was the only
large circuit to start May 1, it was my recommendation to our circuit judges that
the term commence on the first Monday
in January each year and that I would retire in January. My fellow judges concurred and elected John Phillips as Chief
Judge effective January 6, 2014.1

O

tors. I will miss Diane Flory, who has
worked for every Chief Judge on the list
and is to this day an invaluable member of
our team. I cannot say enough about
Carol Cord, who serves as Administrative
Assistant to the Chief Judge. I have been
blessed in my years of public service as
Lake County State’s Attorney, United
States Attorney and as a partner at Freeborn and Peters to have women like Carol
to assist me in the daily operations of the
office and keep me going in the right direction. Thank you Carol, Lynn Wenzel,
Marge Cusack and Donna Burnside.
I fondly remember my years in courtroom
204 and want to personally thank former
State’s Attorney Mike Waller, State’s Attorney Mike Nerheim, and Public Defender Joy Gossman and their staff of
assistants and conflict counsel that appeared every day before me for their professional conduct, dedication, and sense
of pride necessary to achieve fairness, civility, compassion, and justice.

Tower remains the number one agenda
item for the Chief Judge. I have enjoyed an
excellent relationship with County Board
Chairmen Dave Stolman and Aaron
Lawlor as well as County Administrator
Barry Burton and his staff, and appreciate
the unanimous vote by the County Board
to approve the project in November of
2012. Negotiations are proceeding with
the City of Waukegan with a projected
ground breaking in September of 2014.
On December 12, the Executive Justice
Council endorsed the selection of DLR
Group as the architects on the expansion
of the Depke Juvenile Justice Complex.
I also want to recognize Sheriff Mark Curran and his Court Security Division. They
ensure a safe courthouse and workplace,
and with a new vendor on board we will
continue to work with the Lake County
Bar Association to provide safe and efficient access to the Courthouse. This item
will remain as an agenda item for the Executive Justice Council established in
2012. The Council provides a forum for
discussion for the elected officials and
other stakeholders in the court system

Judge Phillips has the experience and
management skills to excel as the “Chief.”
Both John and I are fortunate to have the
advice and counsel of past Chief Judges
Margaret Mullen, Christopher Starck,
James Booras and Victoria Rossetti. I also
owe a debt of gratitude to former Chiefs
Jane Waller, Raymond McKoski, John
Goshgarian and Skip Tonigan for their
counsel during my term as Chief and the
eight years I presided in courtroom 204
hearing felony cases. Also, a token of appreciation to Justice Mary Schostok for
her leadership and contribution to the
Lake County Judiciary.

Thanks to former Circuit Clerk Sally Coffelt and current Circuit Clerk Keith Brin
for assigning great
clerks that made
life on the bench so
much easier. And
three cheers for
our court reThe following attorneys have accepted Pro Bono cases
porters
and
through Prairie State Legal Services.
deputies who preThad Gruchot
Michael Strauss
served order and
the reports of proAnn Conroy
Gary Schlesinger
ceedings.
Mary Brandes
Burr Anderson

John is fortunate to inherit an experienced
staff in Court Administration led by Executive Director Bob Zastany and his Direc-

The expansion of
the courts into the
Criminal Courts

THANK YOU!

To volunteer, please contact Susan Perlman
at sperlman@pslegal.org or 847-662-6925.
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and Judge Phillips will succeed me as the
Chairman. Through cooperation and consensus building, the members have
avoided conflicts concerning jail overcrowding, case management, technology,
court security, and the attendant funding
for these projects. Former Assistant Lake
County Public Defender and McHenry
County Assistant State’s Attorney Donna
Jo Maki recently left the Illinois Attorney
General’s Office to become Coordinator for
the EJC.
Our Civil Division successfully implemented a Differentiated Case Management and Tracking System several years
ago for trial calls. Over the past three years
a similar system was devised for the Family and Chancery Divisions.
We continue to work with the private bar, State’s
Attorney and Public Defender to begin Intensive Case Management (ICM) in the
Criminal Division. Hopefully such a system will reduce the number and length of
continuances in felony cases, provide for
expedited DNA and scientific testing of evidence, and reduce the time an offender is
housed in the Lake County Jail.
As 2013 winds down with a joyous holiday season, I am happy to report that the
Illinois Supreme Court’s project for Cameras in the Courts continues to provide
transparency for court proceedings, public access to court records is working very
well, E-Filing in civil cases is ready to go,
and we have a new Mortgage Foreclosure
Mediation Program in place. It has been a
pleasure working with LCBA President
Steve McCollum, Chris Boadt and Virginia
Elliott on these projects and I know Judge
Philips will continue this excellent working relationship.
I have had the privilege of serving the Citizens of Lake County as an elected official,
appointed official, attorney and as a volunteer for many good causes. In each
chapter of my legal career I have tried to
abide by a few simple rules:
Hire smart people and then listen to their
advice;
• Do not hold grudges; forgive your adversaries and friends for their mistakes
and errors in judgment;
• Do not “burn your bridges” – enemies
often become your allies;

January 2014

Chief Judges
1964-2014
2014-

Judge John T. Phillips (1/06/14-

2012-2014

Judge Fred Foreman (5/1/12-1/05/14)

2010-2012

Judge Victoria A. Rossetti (5/1/10-4/30/12)

2008-2010

Judge James K. Booras (5/8/08-4/30/10)

2007-2008

Judge David M. Hall (12/1/07-5/07/08)

2004-2007

Judge Christopher C. Starck (12/1/04-11/30/07)

2002-2004

Judge Margaret J. Mullen (12/1/02-11/30/04)

2000-2002

Judge Jane D. Waller (12/1/00-11/30/02)

1998-2000

Judge Henry C. Tonigan (12/1/98-11/30/00)

1996-1998

Judge Raymond J. McKoski (12/1/96-11/30/98)

1994-1996

Judge Stephen E. Walter (12/1/94-11/30/96)

1992-1994

Judge John R. Goshgarian (12/1/92-11/30/94)

1990-1992

Judge Charles F. Scott (12/1/90-11/30/92)

1988-1990

Judge Bernard E. Drew (12/1/88-11/30/90)

1986-1988

Judge Fred A. Geiger (12/1/86-11/30/88)

1984-1986

Judge William D. Block (12/1/84-11/30/86)

1983-1984

Judge Jack Hoogasian (1/1/83-11/30/84)

1981-1982

Judge Robert K. McQueen (1/1/81-12/31/82)

1979-1980

Judge John J. Kaufman (1/1/79-12/31/80)

1977-1978

Judge Fred H. Geiger (1/1/77-12/31/78)

1975-1976

Judge Harry D. Strouse, Jr. (1/1/75-12/31/76)

1973-1974

Judge Lloyd A. Van Deusen (1/1/73-12/31/74)

1968-1972

Judge LaVerne A. Dixon (1/1/68-12/31/72)

1964-1968

Judge Glenn K. Seidenfeld (1/2/64-12/31/67)

• Always remember to say “Thank You.”
• Most important, I am blessed to have
Stephanie as my partner in life whose

love and support brought us a wonderful family and career.

More to follow...

January 2014
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New CLE Fee Rule Prompts
Statewide Response
December 6, 2013
The Honorable Rita B. Garman
Chief Justice
Illinois Supreme Court
3607 North Vermilion Street, Suite 1
Danville, IL 61832
Dear Chief Justice Garman:
We are writing to you as leaders of organized bar associations in Illinois to seek the Court’s intervention in staying and/or
setting aside a recent decision of the Illinois MCLE Board. The Board’s new decision, which was received by many of our
Associations via email on November 6, 2013, imposes a $1 MCLE fee on bar associations, professional organizations and
associations for each hour, per person, of free MCLE training that they provide to members. The new rule will impose a very
substantial and prejudicial hardship on the Associations and on the members of the legal community that they serve. We
respectfully seek the Court’s intervention in staying and/or setting aside the new MCLE Board rule for the following reasons:
• The new rule is disparate and unequal in its treatment of bar associations, professional organizations and associations
that are qualified MCLE providers, as compared with other MCLE providers. The new rule imposes a new fee on bar associations, professional organizations and associations that are qualified MCLE providers, but does not impose a fee on
other providers, such as private law firms that offer in-house training. There is not any meaningful distinction between
free bar association training and the in-house training offered by law firms to partners and associates for which no free
MCLE fee is imposed under the new rule. While we are not suggesting that law firms be charged this new fee, it is a fact
that law firm substantive CLE training programs are almost always limited to lawyers practicing in the firm (i.e., lawyers
who already have jobs). By contrast, bar associations provide thousands of hours of free CLE training to newly admitted and young lawyers, many of whom are not yet employed, as well as to legal service organizations and to lawyers in
small firms or sole practitioners who want to improve existing skills and to learn new legal skills. Many of our programs
are offered in conjunction with legal service organizations and other associations, e.g., Illinois Judges Association and
with our state and federal courts. It is unfair to target associations providing this much needed and otherwise unavailable training with a fee unique to them.
• The new MCLE fee on free membership training programs is not only unfair, it also imposes a financial hardship for
many bar associations. Among the logistical problems that the rule creates is that its fee requires associations to budget
for a highly unpredictable expense. The MCLE Board’s statement that bar associations build the cost of free CLE into
their budgets is misguided and simply not true. Bar associations, not unlike the Courts, operate on very tight budgets and
offer free CLE to our members to ensure a more competent and professional bar. Bar associations also work closely with
the state and federal judiciary in offering free training programs through bench/bar seminars that cover a wide variety
of educational and professionalism topics. To require sponsoring bar associations to open their programs to all lawyers
(which is the only way to avoid paying the new fee) is impractical. The unpredictability of budgeting for popular free-toall CLE training programs would require bar associations to have a considerable reserve fund for the rental of larger
rooms, increased material costs and other related costs, projectors, screens, etc. We simply don’t have adequate funds to
establish such reserves. Instead, imposing new fees on free bar-sponsored CLE programs will have a detrimental and
chilling impact on the number of free CLE seminars that each association offers to new lawyers and to lawyers generally.
• The free CLE training that bar associations provide results in a more competent and professional bar, and the new rule
will undermine this goal. “Onboarding” new lawyers into the profession through CLE training is now widely recognized

January 2014
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by bar leaders in the U.S., Canada, England and other countries as essential. The Basic Skills training, which is offered
by most bar associations at no cost, is a primer but does not provide adequate skills training. Today, newly admitted
lawyers want and demand more comprehensive training in wider practice areas to enhance their legal skills and opportunities for legal employment. Much of our free CLE training helps ensure that Illinois’ legal profession is better
equipped to serve the needs of clients through more effective advocacy in Federal, State and Administrative Law proceedings. Also, most bar associations offer a number of free professionalism training programs to lawyers helping them
avoid inadvertent ethical problems and ARDC complaints. The great majority of these programs are ongoing and serve
to educate the public about Illinois’ courts; the role of the justice system and of lawyers in society; diversity in the profession; women in the law; and a host of other initiatives, many of which are co-sponsored with the courts, other bar associations and community service organizations, e.g., Juvenile Court mentoring initiatives for non-violent at-risk kids on
probation; Domestic Violence awareness; Jury Service and other court instructional videos; new lawyer mentoring in
compliance with the Commission on Professionalism’s guidelines; Wills for Heroes programming; pro bono volunteers
serving the elderly at senior centers and in Cook County’s new Elder Law Division; Ask a Lawyer/Call-In Programs; and
literally hundreds of other bar sponsored public service/public education programs that better connect the courts and
the legal profession to the public. The MCLE Board’s decision to charge a fee for these programs is a major setback in facilitating these efforts.
• The MCLE board’s new rule requiring bar associations to open their free CLE programming to everyone, or to pay fees
they cannot afford, also will have an impact (and quite possibly a severe one) on our voluntary membership and on the
legal professional generally. The current legal market for lawyers and for new lawyers continues to be problematic and
more challenging than ever. Many newly admitted lawyers are still seeking legal employment two and three years out
of school. Similarly, many associations have frozen dues and trimmed operating budgets to sustain member training
and public service/public education programming. Our associations are trying to address the poor legal job market
through a variety of programs, the cornerstone of which is free CLE, career counseling, resume assistance, mentoring,
job shadowing and pro bono service. At this time, it would be a major setback for lawyers and especially, for new lawyers
to lose and/or to have greatly reduced access to free bar sponsored CLE programs and to other job- related services that
are desperately needed.
This is a critical time for the legal profession. Free bar association training/education programs represent a key contribution towards the advancement of our profession and maintaining a highly professional and competent bar. The proposed
new fee on our programs will have a profoundly negative impact on the legal profession and the public that all of us serve.
We therefore ask the Court to stay and/or to set aside this new rule and to give us an opportunity to explore and to recommend to the MCLE Board and to the Court alternative sources of funding for the administration of our MCLE program.
Thank you.
Very truly yours,
Steven P. McCollum
President
Lake County Bar Association

Patrick B. Hurley
President
DuPage County Bar Association

Tamara Marshall
President
McHenry County Bar Association

Jeanah Park
President
Asian American Bar Association

Margaret (Peggy) McCormick
President
Federal Bar Association

Michael A. Meschino
President
Northwest Suburban Bar Association

Tiffany R. Harper
President
Black Women Lawyers’ Association

Alejandro Menchaca
President
Hispanic Lawyers’ Association of Illinois

James F. Kane
President
Peoria County Bar Association

J. Timothy Eaton
President
The Chicago Bar Association

Richard D. Felice
President-Elect
Illinois State Bar Association

Jefferey J. Makeever
President
Winnebago County Bar Association

Delores E. Robinson
President
Cook County Bar Association

William G. Engerman
President
Kane County Bar Association

Michelle M. Kohut
President
Women’s Bar Association of Illinois
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Upcoming Committee events highlight these topics:
• January 9: Environmental Law with Amy Lynn Strege of Finn &
Finn, Ltd.
• February 6: Criminal Law/DUI featuring Tim Johnston of Roach,
Johnston & Thut
• March 6: Family Law (Divorce) by Marjorie Sher, Law Office of Marjorie Sher

Michael Latz, Chairman of the Worker’s Compensation Commission, led an informative and cordial Q&A session after a recent Status
Call. The “Coffee and Donuts with the Chairman” program also featured an informal update on Commission business. Chairman Latz was
well-received by a group of about twenty-five attendees.
Thanks to Arbitrator Joann Fratianni, co-Chair of the Worker’s Compensation Committee, for making the arrangements. Mr. Jeep
brought the donuts and ate most of them.
***
Michael Furlong gave a CLE presentation on subject matter jurisdiction at the November meeting of the Civil Trial and Appeals Committee meeting. Alex’s – Lake Bluff is the venue for the holiday
meeting, set for December 19 at 5:00 p.m.
***
The newly formed Debtor Creditor Rights Committee focuses on
debtor-creditor rights in matters such as bankruptcy,
foreclosure, debt collection, credit card litigation, arbitration, non-judicial workouts, banking and related matters.
It held a successful first Committee Meeting on November 4, 2013,
with a panel seminar presentation by Lake County Bankruptcy
Trustees Cohen, Gierum and Golstein, as well as Cook County Bankruptcy Trustee Leibowitz. The discussion was on the Trustee’s perspective for best practices in handling Section 341 Creditor
Meetings. The Meeting was opened by Chief Judge Fred Foreman and
was well attended by the Lake County bench and bar.
Lake County Circuit Court Judges Mitchell M. Hoffman and Margaret
Marcouiller participated in a panel seminar presentation on prosecuting and defending mortgage foreclosure and mechanics lien cases in
Lake County, and new Illinois Supreme Court Rules at the Committee’s
second meeting on December 10. The Meeting was also well attended
and the question and answer period was collegial and informative.
The Committee will send notice of its January 2014 meeting date, and
looks forward to hosting an Annual Seminar in Fall 2014.
***
The Young & New Lawyers Committee hosted an educational and
thought-provoking November session. Ryan Blay and Carrie Zuniga
from LakeLaw spoke on foreclosure and bankruptcy. In December, Deborah Goldberg of the Law Offices of Goldberg & Kane presented on debt
collection proceedings such as wage garnishment and citations to discover assets.

For
more
information,
contact
Chair
Amy
Strege (stregeamy@waukegan.com).
***
The Associate Committee looks to increase its membership among
bankers, court reporters, accountants, appraisers, title company professionals, computer consultants and others working in areas complementary to lawyers. New members will make the Committee an even
more valuable resource for the Association. Anyone interested should
contact Joe Modica at joe@jmodicacpa.com.
The Committee is also looking into avenues for making a contact list of
Associate Members easily accessible to the entire LCBA.
***
The Family Law Committee advisory group met on December 11 at
the Bar Office. Patricia Cornell will host the holiday party at her home
on December 18 at 5:30 p.m. The New Orleans Seminar set for March
6-9, 2014 is taking shape with 80 registered participants already. All
are welcome! Contact Tom Gurewitz (tgurewitz@gurewitzlaw.com) or
Patricia Cornell (patricialcornell@sbcglobal.net).
***
The Technology Committee will host two upcoming CLE seminars
over lunch.
• Tuesday, January 14: Robert Kieffer will discuss corporate security
and technology and its relationship to the legal community.
• Tuesday, February 11: Stacy Baygood Streur will speak on the CAN
SPAM Act and its impact on attorney newsletters, as well as obligations for proper document/data destruction.
For more information, or to RSVP, contact Scott Turk (sturk@lakecountyil.gov). Events will start at 12 p.m. in the LCBA office. In the case
of high demand, they will be moved to courtroom C-201 at the Courthouse.
***
Scott Gartner, Chair of the LCBA Blood Drive, is exploring the possibility of hosting another blood drive in 2014. There was some concern
expressed by the American Red Cross that we did not have enough
donors last time around. Anyone interested in assisting Scott to make
this a success, please contact him at sgartner@gartnerlawoffices.com.
***
The Immigration Law Committee held a holiday cocktail party at
North Shore Distillery Tuesday, December 10.
***
Upcoming Real Estate Committee Meeting January 9, 2014 5:00
p.m. at In-Laws, Gurnee. Jindra Faulkner, loan advisor with W.J.
Bradley, Capital, Milestone Mortgage Team, will discuss how to help
clients get qualified after a foreclosure resulting from a job loss (new
lending rules on this), as well as qualifying post-short sale versus postdeed in lieu of foreclosure versus foreclosure.

January 2014
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Prairie State Mainstay
Retires After 26 Years
he nameplate on his desk reads
“Larry Smith, human being.” This
is typical of his reserved demeanor
and quiet recognition of the innate value
of each person. Lawrence W. Smith, for six
years Managing Attorney
of
Prairie
State Legal
Services in
Wa u ke ga n ,
retired as of
December 31,
2013, after a
t we n t y - s i x
year career at
Prairie State.
By
Larry
has
been a mainstay in seeking justice for
the under-represented poor, elderly, and
disabled people of this thirty-six county
area.

T

Ann Buche
Conroy

An undergraduate degree from Rockhurst
College in Kansas City, Missouri, followed
by a Master’s degree in Rehabilitation
Counseling from Southern Illinois University, led Larry into social work for the
Louisa County, Virginia, Welfare Department; the Illinois Department of Corrections at Menard; the Illinois Department
of Public Aid; and as an elementary
school teacher in Morton, Illinois. Larry
graduated from Chicago-Kent College of
Law in 1986. That, he proclaims, is when
the fun began.
In addition to experiencing research positions, externships, and law clerk roles,
Larry became a member of the Lake
County and McHenry County Bar Associations, as well as the Illinois State Bar Association. He has served on many bar
committees and councils, as well as having become an active member of several
local civic organizations.
Although a Type 1 diabetic for fifty years,
Larry is an avid running, swimming, and
biking enthusiast. He has completed
twenty-five Marathons and the Ironman
Triathlon in Wisconsin. He has spent
countless hours on his bike, often biking

from his home in Libertyville
to the office in Waukegan
and home again after long
hours at work. He is frequently seen running during
his lunch hour in downtown
Waukegan, in good weather
and bad. One of his several
remaining ambitions is to
bike across the United States.
None of this has kept Larry
from developing and retaining a near-encyclopedic recollection of statutory, case
law, and administrative
requirements in legal
areas most often
pertinent to clients
of Prairie State. His
tireless assistance
to young attorneys
in the office, to volunteers, and to
other
attorneys
who seek his input,
is legendary.
Jane, Larry’s wife of forty-two years, is a
bio-chemist and has recently retired from
Abbott Laboratories. She looks forward to
spending more free time with Larry, even
if she must ride a bike to do it. They have
two children: a son, Britton, who is doing
post-doctoral work in astrophysics at the
University of Edinburgh, Scotland, and
who is also a Marathon runner, and a
daughter, Breland, a PhD. candidate in
bio-chemistry at the University of Arizona, Tucson.
Larry says that he plans to return to
Prairie State as a volunteer. This is one of
the best things that could happen to the
organization.
Congratulations, Larry! Thanks for all the
good you have done for the people of this
region.
Retired from practice after serving 21 years
with the State’s Attorney’s Office, Ann Buche
Conroy now volunteers for Prairie State Legal
Services and tutors female inmates at the
Lake County Jail.

After 26 years of dedicated service
to
Prairie State Legal Services

Larry Smith
has announced his retirement
Please join us
for a reception in his honor
a cash bar will be available
23rd January 2014
4:30 p.m. – 7:30 p.m.
Stevens’ Restaurant
401 North Riverside Drive
Gurnee, Illinois
RSPV by 17 January 2014
to Teresa Blackburn at 847-662-6925
or e-mail at tblackburn@pslegal.org

12

The Docket

January 2014

January 2014

The Docket

13

In Memoriam

F. James Lumber
im Lumber was born in Lake County
and helped shape the Lake County
communities he served throughout
his life. He was born and educated in Ingleside, then received his undergraduate
education at Marquette University and his
law degree from the University of Michigan. He was a longstanding member of
the Lake County Bar Association.

J

Jim ran a law practice until his death and
represented various municipal entities
throughout his life. Additionally, he
served the public in many ways, perhaps
most notably as Mayor/Village President
of Round Lake, but also for 35 years as a
Board of Trustees member at the College
of Lake County.
The performing arts wing of CLC in
Grayslake bears his name: The James

Lumber Center for the
Performing Arts.
I met Jim in early 2003.
I was immediately impressed with his sincere
concern for others (including me which, as a
young lawyer, I was very
appreciative of). I was
also struck by the way
his clients obviously
cared for him—at a level
that I was not accustomed to seeing in our
profession.
In the years that followed, I got a chance
to know Jim on a more personal level. In
the process, I grew to respect what I can
only describe as his profound humanity.

His record as a philanthropist and public servant speaks for itself
and certainly warranted
the accolades he received during life, but it
was the way he carried
those underlying principles into our profession
that I admire most.
I think I will always remember Jim as one of
the last true gentleman
lawyers. His honesty,
generosity and kindness continue to be an
inspiration to me in my own practice and
remain a model for us all to aspire to.
David Lutrey from Lesser, Lutrey, McGlynn
& Howe, LLP
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LCBA Cares
Members of the Lake County Bar Association help their fellow citizens throughout the year via many community service programs. Some programs are on-going, such as the Volunteer Lawyer Program, Guardianship Helpdesk and the Foreclosure
Helpdesk, while others are offered during specific dates. Please take a moment to consider supporting one or more of the programs coordinated by the LCBA Community Outreach Committee. Call (847) 244-3143 or write info@lakebar.org for
more information. Thank you for your support.

Volunteer
Lawyer
Program

People’s
Law
School

Lawyers
in the
Classroom

Ask-A-Lawyer

Drop-In
Clinic

Guardianship
Helpdesk

Blood
Drive

Foreclosure
Helpdesk

S h re d
Event

Adopt-AHighway

Specialty
Court Clothing
Drive

Elliot Pinsel
Gift Drive

The Docket

16

January 2014

DINNER & SHOW

Act! AdveRtise! Attend!
friday, february 21 & saturday, february 22, 2014
round lake beach cultural & civic center
2007 Civic Center Way • Round Lake Beach 60073

cocktail reception (cash bar) 5:30 p.m. • dinner 6:30 p.m.

Reservation Form
IdentIfy addendees (max 10 per table)

select your evenIng
o Friday, February 21, 2014
o Saturday, February 22, 2014

1) ________________________

6) ________________________

2) ________________________

7) ________________________

payment
o #___ x $75 per person = $____

3) ________________________

8) ________________________

4) ________________________

9) ________________________

5) ________________________

10) ________________________

_________________________________________
Company/Firm

_________________________________________
Contact

method of payment
o Check
o Visa
o MasterCard
o Discover
o American Express

_________________________________________

_________________________________________

Address

Card Number

_________________________________________

_________________________________________

City, State & Zip

Expiration Date & CCV

_________________________________________

_________________________________________

Phone

Signature

_________________________________________

All tickets must be paid for at the time of the order. No refunds will
be issued for cancellationas after February 14, 2014. Tickets and
seating will be assigned upon receipt of payment.

E-mail

return thIs form wIth your payment:

Lake County Bar Association • 300 Grand Avenue, Suite A • Waukegan, Illinois 60085 • TEL: 847-244-3143 • E-mail: info@lakebar.org

January 2014
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DINNER & SHOW

Playbill Advertising
The 2014 Gridiron Show, The Lake County Bar Association’s hilarious musical follies,
will be held February 21 & 22, 2014 at the Round Lake Beach Cultural & Civic Center.
You need to be part of the fun by advertising in the just-as-hiliarious keepsake Gridiron Playbill.
You know you’ll be sorry if your ad isn’t included. Reserve your space now!

Advertising Reservation
ad sIZe
o Inside Front/Back Cover (Full Color)
o Full Page (Live Area)
o Half Page (Horizontal)
o Half Page (Vertical)
o Quarter Page (Horizontal)
o Quarter Page (Vertical)
o Business Card (Horizonal)

dImInsIons (Inches)
8.5” x 11”
8.5” x 11”
7.812” x 4.937”
3.826” x 10.062”
7.812” x 2.375”
3.826” x 4.937”
3.5” x 2”

_________________________________________
Company/Firm

_________________________________________
Contact

prIce
$600
$400
$220
$220
$140
$140
$100

ads must be
camera-ready.
All ads are black/white and
ad copy will appear exactly as it
is submitted with no changes
to text or format. If you need assistance designing your ad,
the LCBA can recommend a designer...additional fees will apply.

method of payment
o Check
o Visa
o MasterCard
o Discover
o American Express

_________________________________________

_________________________________________

Address

Card Number

_________________________________________

_________________________________________

City, State & Zip

Expiration Date & CCV

_________________________________________

_________________________________________

Phone

Signature

_________________________________________
E-mail

return thIs form wIth your ad by february 7, 2014. make your check payable to:

Lake County Bar Association • 300 Grand Avenue, Suite A • Waukegan, Illinois 60085 • TEL: 847-244-3143 • E-mail: info@lakebar.org
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Workshare™ does its Share to
Secure Your Law Office Documents!
lthough most law firms use massive deployments of traditional security solutions to lock down their
office systems, networks, and all of their
stored content, most of them still struggle
with the massive loads of shared electronic documents that
flood
their
corporate network, the internet,
the
e-mails, and
all of their
portable storage devices.

A

With about
30 percent of
e-mails also
containing
attachments,
clearly documents are the new high risk
carrier in the plague of privacy, as well as
financial and intellectual property leaks.
We have seen, in very recent times, loads
of damaging document leaks in the public
spotlight, wherein corporate and legal
counsels have been embarrassed right out
of existence.

By

Alan
Pearlman

Many law firms also have been given a
false sense of security with the rise of documents converted into Adobe PDF format.
Publishing is NOT the same as protecting
the document. PDF’s continue to leak
damaging information to outside sources,
and Adobe itself has, in the recent past, is-

sued a few security alerts describing
“highly critical” flaws found in the product by many professionals in the security
business. Even the Pentagon has been embarrassed by issuing a website report associated with the killing of an Italian
Secret Service agent in Iraq. A few hours
after reading the item, readers had the
ability to read all of the redacted – TOP SECRET – information that revealed confidential U.S. tactics and names in the
Adobe PDF document just by using a cut
and paste technique.
Hence, enter Workshare™ into the Legal
marketplace, loaded and ready for the opportunity to protect everything your firm
documents have, and allow you to sleep at
night knowing you are well protected.
Workshare Professional 4.5 is a suite of
fine products that continue to work in the
background protecting all of your valuable work product and documentation. It
bridges the gap between Microsoft Office
documents, e-mail applications, portals,
and document repositories, while it effectively allows workers in the firm to easily
and securely exchange documents with
others during the assembly, review, verification, and distribution of their highly
valuable documents.
With Workshare Professional you have
the ability to clean hidden data, check for
content policy violations, compare documents, manage and control the reviewing
process of your documents, protect confi-

dential documents, and also create PDF’s.
The Workshare Environment
The system seamlessly integrates with
your Microsoft Office environment. A
panel will appear on the left of your active
document, as well as a Workshare menu
in the toolbar. By clicking on and off the
toolbar you can open or close this panel.
You can control a number of different
items, such as send a draft for review,
manage changes, compare versions, show
content risk, convert document to PDF, restrictions on the document, and a report
wizard. If you prefer, Workshare allows
you to add another toolbar as opposed to
having the panel going off and on.
Workshare allows the user to clean hidden data, allowing it to be removed prior
to it being sent out by your law firm to a
client or another firm. In this way you can
rest assured that the recipient only possesses the knowledge of what the sender
had intended to send and nothing more.
The product will show you the content
risk of every document you propose to
send out with a full report and then allow
you to “clean up your act,” so to speak.
Workshare allows the user to set up policies with regard to what can and/or
should be in their documents, and it will
alert you to potential policy violations that
exist in your documents. You can enable
it to discover sensitive information such as
financial data, social security numbers,
credit card numbers, and even profanity.
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The system can alert you to this, and
much more, when you generate a report,
when you send an e-mail, or from the system tray Document Alert tool.
With document comparisons, Workshare
Professional enables you to compare two
documents and instantly see any differences between them. You have the ability
to see and compare a document against
an earlier or later version of the same document or against a different document, all
which can be done either from within Microsoft Word or by using the Workshare
comparison tool called DeltaView.
A key element of Workshare Professional
is the ability to manage and control the review process of all your documents. The
product will enable you to send documents for review, show the comments and
changes that are suggested by your
clients, other counsel, or colleagues, and
then allow you to accept or to reject those
changes.
Likewise, Workshare Professional plays a
very important role in protecting all your
very highly confidential documents.
When you use the product it ensures that
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internal confidential documents will
NEVER be accessed by unauthorized
users. All your important documents can
be restricted to “internal status”-ensuring
that only internal staff can access these
documents. The product can also restrict
users from sending confidential documents to clients or other external users.
Finally, Workshare Professional will allow
you to create PDF formats and it enables
you to covert all your documents to that
format. In this way, the recipients will be
able to view your documents but will be
unable to make any changes to these documents. Not only can you just convert to
PDF but you have the ability to convert to
PDF and send as an e-mail with one-button click.
Workshare Professional works within Microsoft Office 2000/2003 formats, Office
12, Adobe PDF, e-mail systems such as Exchange, Lotus Notes, Groupwise, or other
SMTP compatible systems. It works with
such document management systems as
Hummingbird, Interwoven, Documentum, and Microsoft SharePoint. It also
works on several Microsoft platforms, so

January 2014
most offices will not have a problem implementing the system from the first day.
I have used Workshare Professional in my
law office now for approximately 9
months and I have not had any problems
with it, and, in fact, I don’t see how I could
function without it, knowing that my documents, my system, and all my communications are safe and sound as Workshare
does its share to protect all my valuable
work product and documentation for the
firm. Try it and you may feel more secure
than ever before.
Alan Pearlman has been practicing Family
Law and Criminal Law on the North Shore for
the past 40 years. Mr. Pearlman also authors
the nationally syndicated, trademarked column entitled “The Electronic Lawyer”™. In
addition he is also an active as a computer
consultant to several law firms in Chicago,
and other firms throughout the U.S. © Copyright 2014”The Electronic Lawyer” ™ All
Rights Reserved.
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Understanding the Basic Risks
Associated with Oil and Gas
Drilling Investments
nvestors considering an oil and gas investment should be warned that oil and
gas exploration is “speculative.” But
what does that term mean? If “speculative”
is defined as the risk of little or no return on
principle, that hardly distinguishes “speculative” oil and
gas
investments from
any number
of other “speculative”
investments, like
stocks, bonds,
structured
products, even
money market
funds
that
By
“break
the
buck.”
So
what do investors really
need to know in evaluating the true risks associated with oil and gas drilling investments? Let’s highlight the basic risks.

I

James
Eccleston

First, there is a macro level risk that applies
to all oil and gas investments. That risk is
price (and the volatility in price), as determined by the supply and demand balance of
crude oil and natural gas in world markets.
Factors associated with this price risk include: competition; the quality of the oil and
gas produced; the amount of imports; the
availability and cost of adequate pipeline
and other transportation facilities; the success of efforts to market competitive fuels
like coal and nuclear energy; the effect of
federal and state regulation of production,
refining, transportation and sales; the laws
of foreign jurisdictions and U.S. regulations
affecting foreign markets; weather; and conservation efforts. Price risk affects not only
the economic justification for beginning
production, but also continuing production,
and making a profit on production.
Second, there are inherent limitations associated with the science of geology. How does
one know where to drill? Geology is not an

exact science, and conclusions reached by
geologists are drawn from the best, albeit
limited, information available to the geologist. The geologist cannot see what is under
the surface. As a result, the geologist must
study other nearby wells, through well logs
and production records. The greater the
amount of information available, the
greater the likelihood that the conclusions
drawn by the geologist are correct. Nonetheless, a geologist can never say with certainty
that oil or gas production will be obtained.
All that a geologist can say is that the structure under the drilling site is of the type in
which hydrocarbons can accumulate or collect.
Third, there are significant differences in the
types of wells chosen for drilling. Begin with
the fact that investors effectively are investing in a “blind pool” of wells, because they
do not know in advance when or exactly
where the wells will be drilled. Moreover,
wells themselves are categorized in two basic
ways: wildcat or “exploratory wells;” or “developmental” wells. There are major differences. An exploratory well involves the
highest degree of risk because it is drilled in
an area where there are no previous drills or
production from a target formation or zone.
Specifically, such wells are at least one mile
from producing wells. By comparison, a developmental well involves less risk because
it is drilled near other wells (within one mile)
and to the same formations that already
have produced oil or gas. Important factors
to study are the drill zones, the drill depths,
and the “targeted pay zone.” All that said,
even developmental drilling is risky. So, investors need to determine whether, in socalled “proven reserves,” the drill operator
will reduce risk by drilling multiple wells and
in multiple pay zones.
Fourth, even when drilling is successful, because the well appears to be productive,
there are numerous risks associated with
the completion phase. Geologists will study
an apparently productive well through reviewing well logs, conducting seismic tests

and drill stem tests, and studying samples of
sands. Should the completion phase begin,
a well may first be stimulated or treated to
increase its potential production using
acidizing or fracturing. The next steps include employing in-hole equipment, installing a well-head and other equipment,
and building roads. However, investors face
significant risks, including depletion risk,
which is the rate of decline in production
from any proven well (the “reservoir”). No
one can predict with certainty how many
years a well will produce oil or gas in commercial quantities. As depletion occurs, the
value of the investment will decline.
Fifth, another risk in the completion phase
results from production expenses. Production expenses typically include labor, fuel,
repairs, hauling, pumping, insurance, storage, and supervision and administration. As
one would expect, production expenses can
influence the decision of well operators to
shut-in or abandon a well, reduce operations or cease operations altogether. As a result, investors should consider the “field
remedial work” in the general drilling area,
as well as the level and quality of the field remedial work which the operator previously
has performed.
In conclusion, investors (and their financial
advisers recommending the investment)
need to do their homework before investing
in oil and gas deals!
James Eccleston heads the firm of Eccleston
Law, PC, with offices in Chicago, New York and
Sarasota. The firm represents investors and advisers nationwide before the SEC, FINRA and
state securities regulators and in arbitration and
litigation forums, focusing on securities, regulatory and employment matters. Mr. Eccleston
is a recipient of Martindale-Hubbell’s highest
rating (AV) for legal ability and ethics and is
named to the Illinois Super Lawyer and Illinois
Leading Lawyer lists. He can be reached at jeccleston@ecclestonlaw.com and 312-3320000.
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Fishing in the Sea of Section 1983
magine that this potential client walks
into your office: his name is Jared. He was
drunk and driving around with his
equally drunk best friend when they decided
to visit the local construction company offices
in their hometown. While
on the company’s property,
they
urinated on
the building,
entered the
warehouse
where equipment
was
stored,
and
By
threw tools
and other objects around.
Jared says they
weren’t there to steal anything (although his
friend did serve several years in prison for robbing the very same company a few years earlier). Naturally, the police showed up and, after
a chase around the property, arrested them.
In the course of the arrest, the police tased
Jared once. Jared says they also punched and
kicked him. He suffered only bruises, but the
taser caused him brief but considerable pain.

I

Stephen J.
Rice

As a result of Jared’s escapade, he was convicted of criminal trespass and attempted
burglary. He’ll be starting his prison sentence next week, and he knows the route to
the facility because he previously spent a few
years there for other crimes. Having spilled
this can of worms onto your desk, Jared now
tells you that he’s fishin’ to sue the police
and wants your help. On a contingency, of
course.
Great client, right?! Well, in the world of civil
rights litigation, Jared might not be a “great
client,” be he is absolutely a viable one
nonetheless.
Cause of Action Incognita
Civil rights litigation is terra incognita to most

attorneys. It’s not part of the core lawschool curriculum, and it would not immediately occur to most attorneys (much less
the general public) that Jared is a potential
plaintiff.

In reality though, Jared’s facts don’t portend
big bucks, and million-dollar verdicts are
certainly less frequent in civil rights cases
than they are in personal injury actions. So
do you send Jared packing? Maybe not.

But Jared might well be a successful litigant
if: a) the police used excessive force when arresting Jared—Jared tells you he’d given
himself up when they tased, punched, and
kicked him—or b) the officers trumped up
other charges in addition to those he was
properly charged with, or, later, c) his jailors
failed to attend to a serious medical need he
develops. Before turning to causes of action,
however, let’s start first with principles,
namely:

Setting aside large-damages cases, the financial value of a routine civil-rights case
like Jared’s operates differently than a routine personal injury case, but the defendant’s outsized financial risk relative to
actual damages animates both types of
case.3 Defendants in routine civil rights cases
have outsized financial risk primarily because of attorney’s fees, not because of
damages. This is because a plaintiff’s damages in a civil rights case are often hard to
quantify economically.

How Does One Get Paid?
The magic words in civil rights cases—often
called Section 1983 actions because they
arise under 42 U.S.C.§ 1983—are: “the
court...may allow the prevailing party...a
reasonable attorney’s fee...” 42 U.S.C. §
1988(b). These few words, which have applied to Section 1983 actions since 1976,
represent opportunity for plaintiffs’ attorneys and risk for defendants.
Similar to personal injury cases, a Section
1983 case generally requires an attorney to
front the costs of litigation and recover only
upon victory. Like other plaintiffs’ work,
then, Section 1983 is not for attorneys who
are particularly risk-averse. But, like successful personal injury law firms, successful
civil rights law firms boast of their milliondollar verdicts.
Attorney’s fee1 awards make the potential
pot all the sweeter: retainer agreements used
by civil rights attorneys commonly contain
a contingency as in personal injury work,
but also provide that the attorney will recover whatever attorney’s fees a court
awards under Section 1988. The Seventh
Circuit has implicitly blessed such arrangements.2 Double-dipping in this way is the Big
Fish you might troll for with Jared.

For example, if the police arrested Jared at
his home instead of at the site of his wrongdoings, but in doing so they simply barge
into his house without a warrant, they probably violate his Fourth Amendment
rights—a bread-and-butter Section 1983
claim. But what’s that injury worth in monetary terms? That’s hard to reliably predict;
it will likely be a function of the moral outrageousness of the situation: did the officers
violate the Fourth Amendment but act in a
reasonable manner otherwise, or did they
come in guns-a-blazin’ to arrest a petty pothead? One jury might peg damages at $1,
while another may assess $7,000, or maybe
$70,000 (did officers point a gun at a
child?). Amid that uncertainty, however, we
can more reliably predict what the cost in attorney’s fees will be: at a minimum, $250 x
200 hours = $50,000.
In a recent case somewhat reminiscent of
Jared’s, a jury awarded $1 compensatory
damages and $7,500 in punitive damages;
the court then awarded $187,467 in attorney’s fees.4 Canvassing rates reported in
other civil rights cases, the district court
awarded a spectrum of fees based on attorney experience: $535/hr for a top-flight,
very experienced litigator; $450/hr for an

Attorney’s fee or attorneys’ fee? I use “attorney’s fee” simply because that’s what the applicable statute says, even though there’s rarely just one attorney on the
file.
2 Pickett v. Sheridan Health Care Center, 664 F.3d 632, 640-41 (7th Cir. 2011) (“The contingent fee that an attorney earns from his client and the [§ 1988] statutory fee that an attorney recovers from the losing party represent distinct entitlements. In reviewing a fee petition, a district court is tasked only with examining
whether the rate and hours requested are reasonable; the total amount that the attorney stands to recover must not influence this determination.”).
3 By “routine,” I mean cases that do not involve extraordinary events, such as, e.g., a police-involved shooting death in the civil-rights context, or a lifelong brain
injury in the personal-injury context; by “outsized,” I mean to imply no moral judgment, but rather merely a comparison between the value in an objective economic sense versus the increased value in the legal realm (e.g., a PI case with $15,000 in paid medical bills is generally worth a multiple of that amount for various reasons).
4 Winston v. O’Brien, 2013 WL 2897161 (N.D. Ill. June 13, 2013).
1
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experienced litigator; $225 for a secondyear associate. In other cases, these rates are
somewhat tempered by the fact that courts
commonly discount overall awards by 50%,
and sometimes more, because a plaintiff
prevailed on only some of his claims.5
So with that payment primer, let’s next dive
into the legal sea of Section 1983.
From the KKK Act to Today’s Section
1983
Section 1983 is not a new statute. It was
part of the Civil Rights Act of 1871, which
was known as the Ku Klux Klan Act. That
Act addressed crimes of the time termed
“outrages,” a phrase “then used to describe
murders, whippings, and similar Klan-inspired violence in the South.”6 In more recent times, Section 1983 was the vehicle for
perhaps the two most famous cases of the
last century, Brown v. Board of Education and
Roe v. Wade.
Section 1983 creates civil remedies—damages or injunctive relief—when a person,
acting under color of law, violates another
individual’s constitutional rights, or violates
a person’s rights “secured by” federal law.
The word “person” is used in its legal sense
to include, most commonly, municipalities.7
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The primary target in most civil rights lawsuits are individuals, however, not entities.
This is because unlike normal tort lawsuits,
there is no respondeat superior liability under
Section 1983. Deep pockets are still in reach,
though, because in Illinois, governmental
defendants are statutorily indemnified by
their employer for most damage awards (but
not for punitive damage awards, which by
statute may not be reimbursed).8 Under Section 1983, you sue defendants in their personal capacity9 even though you’re
targeting their employer’s money (similar to
the way you sue a negligent driver, even
though you’re targeting the driver’s insurance).
Though sued personally, the individual defendants must nevertheless have acted
“under color of law.” Viewed narrowly, that
phrase might mean that a defendant’s actions were taken pursuant to law, but the
law violated a plaintiff’s federal rights.10 As
such, a police officer who tortures someone
into a confession (to take just one example
that has cost Chicago almost $100 million)
would not be acting “under color of law,”
since no law sanctions such conduct (on the
contrary).
But the Supreme Court long ago rejected
such a narrow construction of the
phrase “under color
of law,” and instead
interpreted it to
mean that the defendant, although
acting perhaps illegally under both
local and federal
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law, was nevertheless clothed with official
authority. Id. at 187. In Monroe v. Pape, for
example, Chicago police officers were alleged
to have acted without a warrant in rousing
a man from bed and detaining him for ten
hours—clearly not actions that state or federal law sanction—but such allegations
nevertheless lay a color-of-law foundation
for a Section 1983 claim.11 Acting under
pretended authority of law suffices.
Much Section 1983 litigation alleges that
police officers took actions that violate the
Fourth and Fourteenth Amendments, but
any of the other amendments or, indeed,
any other federal law can potentially lay the
foundation for a Section 1983 action.12
Thus, a Section 1983 lawsuit—commonly
termed a “civil rights” lawsuit—may deal
with issues that one wouldn’t normally associate as being “civil rights.” For example,
Section 1983 has been successfully employed to challenge state determinations
about whether a person is entitled to federal
welfare benefits,13 and to challenge medical
reimbursement rates under Medicaid.14 But
the more typical Section 1983 case in federal court today deals with police abuse and
what would commonly be understood “civil
rights” issues.
Section 1983 claims are often called “constitutional torts,” and it’s notable that Section 1983 itself does not require that a
defendant have a culpable state-of-mind.
This means that negligence, not some
higher standard, can be actionable.15 Taken
to its extreme, this could mean that Section
1983 actions could supplant many statelaw tort lawsuits: for example, one unsuccessful litigant in a prison slip-and-fall case

5 See, e.g., Bronzino v. Sheldon, 2013 WL 1667911 (N.D. Ill. Apr. 17, 2013) (discounting the total fees awarded by 50%).
6 See David Achtenberg, A “Milder Measure Of Villainy”: The Unknown History of
42 U.S.C. § 1983 and the Meaning of “Under Color Of” Law, 1999 Utah L. Rev. 1,
7 (1999).
7 Monell v. Dept. of Soc. Serv. of New York, 436 U.S. 658, 690-91 (1978).
8 745 ILCS § 10/2-302.
9 Kentucky v. Graham, 473 U.S. 159, 165 (1985).
10 Monroe v. Pape, 365 U.S. 167, 202 (1961)(Frankfurter, J., dissenting in part)
11 Id at 169.
12 Maine v. Thiboutot, 448 U.S. 1 (1980). All federal law—statutes, regulatory, or
even federal common law—can lay the foundation for a § 1983 lawsuit, but
the Supreme Court has held that not all federal laws do. The analysis turns on
several hard-to-apply factors, two of which are (1) whether an act creates an enforceable right and (2) whether the act has its own comprehensive remedial
framework. See Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498 (1990). A current example of uncertainty the analysis creates is the ADA in the Seventh Circuit,
where some District Courts have held that the ADA is not enforceable through
§ 1983 (because it has its own comprehensive remedial framework), while other
courts have allowed ADA-§ 1983 lawsuits. Mulligan v. Riverside, 2013 WL
2422639, at *9 (N.D. Ill. June 3, 2013).
13 See, e.g., id. (challenging Maine’s interpretation of the federal law granting
federal welfare benefits).
14 Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498 (1990).
15 Daniels v. Williams, 474 U.S. 327, 332 (1986).
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tried to state a due process claim by arguing
he was deprived of his liberty interest in freedom from bodily injury.16
The Supreme Court has stated Section 1983
is not a pure state-tort analog in bold terms:
“Our Constitution deals with the large concerns of the governors and the governed,
but it does not purport to supplant traditional tort law in laying down rules of conduct to regulate liability for injuries that
attend living together in society.”17 Ultimately, though, this language bars far fewer
claims than one might think. While Section
1983 will not support a routine slip-and-fall
or car accident claim, it does support claims
that call on a jury to apply the basic calculus
of reasonableness found outside the Section
1983 context, as I’ll illustrate with Jared further below.
In fact, tort litigators would find the core
jury instruction in an excessive force claim
comfortably familiar to the “reasonably
careful person” jury instruction used in negligence claims: “To succeed on [the claim of
excessive force], Plaintiff must prove...by a
preponderance of the evidence: (1) Defendant used unreasonable force against Plaintiff;...” Like so much of American law, it
often comes down to a jury’s determination
of reasonableness.
Many Section 1983 lawsuits today deal
with allegations of either prison or police
abuse.18 Based on the basic Jared fact pattern above, let’s look at some different claims
Jared might assert.
Unlawful Search & Seizure
Assume that Jared, after his night of debauchery, gets home without being arrested,
but that the construction company president
brings surveillance video to the police station, where the police, recognizing Jared, set
out for his house to arrest him without first
getting a warrant. Now assume that Jared
answers the door when the police knock, but
that he stands behind a screen door when
addressing the officers. Their target in reach,
the officers open the screen door, step
through the threshold but no further, and
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arrest Jared, taking him outside to be cuffed.

seizure under the Fourth Amendment.

Such an arrest violates the Fourth Amendment.19 The police are at a home (which is
explicitly referenced in the fourth amendment), without a warrant (which is generally required by the fourth amendment),
and, despite probable cause, there are no exigent circumstances that prevent them from
obtaining a warrant. When they do not do
so, and when Jared is inside his home, they
violate his Fourth Amendment rights. Jared
could use Section 1983 to redress this violation—no malice on the officers part required.

What about the probable cause determination in his criminal proceeding, though?—
doesn’t that bar re-litigation in a Section
1983 action? The answer is sometimes, but
usually not. A probable cause finding in an
underlying criminal proceeding can collaterally estop a Section 1983 plaintiff from asserting a false arrest claim, but the four
elements of collateral estoppel that apply in
any other case must still be met, and they
are generally hard to meet.21

Unlawful Search
Similarly, assume now that the police don’t
have enough reliable information to get a
warrant to arrest Jared, but that they have a
strong suspicion short of probable cause
that he’s involved in many ill deeds occurring in the community. They know that if
they can get him to the police station, he’s
likely to confess under questioning. And
they’re reasonably sure he’s growing pot
and selling it throughout the community, so
they take a dog to sniff around his house, as
in last year’s case Florida v. Jardines, 133 S.
Ct. 1409 (2013). Jared can add that unlawful search as a second count to his Section
1983 complaint, again without having to
establish any particular state-of-mind of the
officers involved.
False Arrest
Now let’s again assume that the police have
no particular reason to suspect Jared of yesterday’s construction site incident, but that
they nevertheless decide he should be a suspect because—well, they know Jared well
enough for other reasons.20 Their drugsniffing dog just died, so they bring Jared in
for questioning without the pot pretext, and
they proceed to coerce other witnesses to
frame him (so alleges your Section 1983
complaint) for the incident at the construction site. Absent probable cause—which is
both the key element of a false arrest claim,
as well as a complete defense to it—Jared
now has another count for his Section 1983
action: false arrest, i.e. an unreasonable

Malicious Prosecution
Hand-in-hand with false arrest often goes
malicious prosecution, which also turns on
probable cause, but in a slightly different
time frame: false arrest questions the existence of probable cause at the point of arrest; mal pros goes to arraignment and
thereafter. As its name implies, malicious
prosecution requires bad acts, and because
prosecutors have absolute immunity in
most circumstances, it’s the bad acts of the
police that apply. To wit: allegations “that
the officers committed some improper act
after they arrested him without probable
cause, for example, that they pressured or
influenced the prosecutors to indict, made
knowing misstatements to the prosecutor,
testified untruthfully, or covered up exculpatory evidence.”22 To put it colloquially, if
Jared was “framed by the police,” he might
have a mal pros claim.
One important point: the Seventh Circuit
holds because Illinois has a common law
malicious prosecution cause of action, no
Section 1983 mal pros claim can be
brought.23 This impacts your case in two
ways: first, the state law statute of limitations for mal pros is one year (the limitations
period for Section 1983 claims is two years);
second, because malicious prosecution is
not brought under Section 1983, the
“American rule” applies: each party pays its
own attorneys.
Excessive Force, Jared, and His
Attorney’s Fees
The story I’ve related about Jared, above, is

Daniels v. Williams, 474 U.S. 327 (1986).
Id. at 332.
18 Prison litigation made up almost 20% of the federal courts’ civil docket, the federal judiciary’s 2012 report. http://www.uscourts.gov/uscourts/Statistics/JudicialBusiness/2012/appendices/C13Sep12.pdf.
19 See Sparing v. Olympia Fields, 266 F.3d 684, 687 (7th Cir. 2001).
20 See Julian v. Hanna, 2013 WL 5704544 (7th Cir. Oct. 21, 2013).
21 See Guenther v. Holmgreen, 738 F.2d 879, 883-85 (7th Cir. 1984) (a probable cause finding made in a summary and cursory criminal preliminary hearing will
not generally estop a defendant from bringing a false arrest claim).
22 See Julian v. Hanna, 2013 WL 5704544 (7th Cir. Oct. 21, 2013).
23 Newsome v. McCabe, 256 F.3d 747 (7th Cir. 2001). Compare with Julian v. Hanna, 2013 WL 5704544 (7th Cir. Sept. 24, 2013) (§ 1983 mal pros action permitted in Indiana against state officials who are immune from state-law mal pros claims under Indiana statutes).
16
17
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based on a real case that was tried within the
last year in Chicago. When the police arrived
at the construction facility’s premises, Jared
and his buddies were outside the building
horsing around. The police yelled “stop!,”
but our high heroes immediately took off
running, jumping in and around construction equipment parked on the premises. The
police gave chase. Eventually, they caught
up to Jared.
There, the stories diverged: Jared claims that
once he realized it was the police chasing
him and not someone else, he stopped, submitted to their authority, and went to the
ground as instructed. There, the officers
tased him, kicked him, and punched him.
The officers denied that Jared submitted,
and they testified that Jared’s resisting (he
had been running from them, after all) required them to use the force they did.
These facts set forth a straightforward excessive force claim, in which Jared must
prove that the officers “used unreasonable
force against him,” where unreasonable
24
25

force is defined as “unreasonable from the
perspective of a reasonable officer facing the
same circumstances that Defendant faced.”
(Seventh Circuit jury instruction 7.08 and
7.09). Pattern instruction 7.09 includes the
admonition that “you must not consider
whether Defendant’s intentions were good
or bad.”
Jared had a sketchy past (which the jury
learned about) and he was serving time for
the burglary of the construction facility as
his civil rights case went to trial. He was far
from a “good client,” even in the world of
Section 1983 litigation. Surprisingly,
though, the jury made him a “prevailing
party” under Section 1988: it found against
one of the officers on liability. Unfortunately
for Jared and his attorneys, however, the
jury awarded $0 in damages.
This result merits one last word on fees. A
court “may allow the prevailing party...a
reasonable attorney’s fee,” which sounds
discretionary, but the default rule is that fees
will be awarded if a party prevails.24 Jared

King v. Illinois State Bd. of Elections, 410 F.3d 404, 415 (7th Cir. 2005).
Aponte v. Chicago, 728 F.3d 724, 727 (7th Cir. 2013) ($100 jury award; $0 fees).

Why should YOU join the LCBA
Lawyer Referral Service?
The LCBA Lawyer Referral Service (LRS) is a valuable member
benefit as well as a public service. LRS provides member attorneys with an opportunity to build business through client
referrals. The service benefits the public by helping callers
quickly find an attorney in the area of law in which they need
help. The LRS is widely publicized and all LCBA members in
good standing who carry the required malpractice insurance
are eligible to join.
The LRS program is designed to assist persons who are able to
pay normal attorney fees but whose ability to locate legal representation is frustrated by a lack of experience with the legal
system, a lack of information about the type of services
needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
•
•
•
•
•

Administrative
Appellate
Commercial
Consumer
Criminal

•
•
•
•

Employment
Environmental
Family
Estate Planning,
Wills, Trusts and

Probate
• Personal Injury /
Property Damage
• Real Estate

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application
from our website at www.lakebar.org.

Start taking advantage of all the
Lawyer Referral Service has to offer!
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prevailed, but that doesn’t end the analysis,
because the Supreme Court has noted that
“a reasonable attorney’s fee for a nominal
victor is usually zero.”25
A recent search of the jury verdict reporter
for police-related 1983 Section 1983 cases
lists 300 zero-dollar verdicts. This contrasts
with 223 verdicts of $1 or more (22 verdicts
were reported over $5 million, and those are
verdict amounts, which excludes whatever
attorney’s fees a court awarded). The sea of
1983Section 1983 is both a diverse and fascinating environment in which to fish, but
it’s not a purely playful environment. There
are sharks in the water, and they feed on
both plaintiffs and defendants.
Stephen J. Rice is an Assistant State’s Attorney
in the Civil Division of the Lake County State’s
Attorney’s Office.
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Grapevine
Lana Elizabeth was born to Assistant
State’s Attorney Joe Fusz and his wife
Nicole on November 25. (Top left
photo.)
Amelia Eleanore was born to Assistant State’s Attorney Robert Money
and his wife Amanda on Thanksgiving (Nov. 28).
Jayne Louise was born to LCBA Member Carrie Lincoln and her husband
Jeff on December 3. (Bottom left
photo.)
As widely reported in the press and
elsewhere, Judge Fred Foreman will
begin his retirement in January 2014.
The new Chief Judge upon his retirement will be John Phillips.

Dave Hall on keyboards.

David Kerpel has joined the board of The Lilac Tree, a
non profit that helps provide support and guidance to women
contemplating or going through a divorce.
On November 29, retired judge Dave Hall and his band
rocked the Green Town Tavern in what he billed as his “Final
gig with Russ Schneider after 35 years of playing together as
Target the World’s Greatest Rock and Roll Band.”
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November 21, 2013

Board of Director’s Meeting
Minutes from October
There was a motion made to accept the minutes from the October 17, 2013 meeting and the
motion passed.

Minutes
By

Jennifer
Howe,
Secretary

New Members
There was a motion made to accept seven (7) regular new
members to the association and
three (3) new associate members. Motion passed. Each of the
new members was assigned to a
Board member for mentoring
purposes.
Treasurers’ Report
Michael Conway proposed that
the Association transfer its
checking account currently
held with First Midwest to
Baytree. Our former account
representative with First Midwest is no longer with the bank.
Mr. Conway further advised that
the proposed move to Baytree
would not only consolidate our
accounts (checking and savings) with one bank, there
would be no change in interest
earned and there would actually be a $65 savings in bank
fees. There was a motion made
to transfer the Association’s
checking account from First
Midwest Bank to Baytree Bank
and the motion passed.
Chris Boadt highlighted other
portions of monthly Treasurer’s

report. The Association’s combined balances of its saving and
checking accounts remain
about the same as last year. For
cash flow purposes, there will
need to be a transfer of money
from savings to checking in approximately February 2014.
The Association lost about 35
members to non-payment of
dues during 2013, but picked
up 35-50 new members during
the same time period. Thus, as
with prior years, the attrition
rates remain largely flat.
Holiday Party
Chris Boadt reports that Forge
Club closed a few weeks ago and
the Holiday Party had to be
moved at the last minute. After
many last minute inquiries,
Chris was able to determine that
Lovell’s was available and was a
feasible venue for the party considering the budget. The Association’s deposit with the Forge
Club was made via credit card
and it will be refunded by the
Forge Club. If not, we can just
dispute the charge on our next
statement so there will be no out
of pocket loss to the Association.
Judicial Selection and Retention Committee
Don Morrison, Chairman of the
Judicial Selection and Retention
Committee, reported that during 2013 there were no re-

MEMBERS PRESENT
Steven P. McCollum
President
Keith Grant
First Vice-President
Michael Ori
Second Vice-President
Michael Conway
Treasurer
Jennifer Howe
Secretary
Marjorie Sher
Immediate Past President
Gary Schlesinger
Donald Morrison
Hon. Daniel Shanes
Carey Schiever
Brian Lewis
Stephen Rice
Chris Boadt
Executive Director
Judge Charles Johnson

quired meetings of the Committee and neither judicial candidates nor judges were reviewed.
During January of next year the
Committee will be reconsidering
its use of the rating language
“recommended” verses “qualified.”

MEMBERS ON THE MOVE
Donna Jo Maki
County Administrator Office

18 N. County Street, Waukegan, IL 60085

(847) 377-2257
dmaki@lakecountyil.gov

Maria V. Vasos
Molzhan,Rocco, Reid & Rouse, LLC

20 N. Clark, Ste. 2300, Chicago, IL 60602

(312) 917-1880
mvv@m3rlaw.com

If you have recently moved, please notify the LCBA at: info@lakebar.org
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Family Law Pro Se
Guidebook (Judge
Johnson)
Judge Charles Johnson appeared today before the Board
to present the pro se guidebook
prepared for the Family Law
Division of the court. Judge
Johnson reported that there
was a great deal of effort put
forth by many members of the
Association including Rebecca
Whitcombe, Marjorie Sher,
Kristie Fingerhunt, Kathleen
Curtin and Melanie Caspi.
Since the Association had such
a large role in the publication
of the guidebook, the Judges
would like permission to acknowledge the LCBA’s involvement on the cover of the
guidebook, along with committee members who worked
so hard on the booklet. Discussion ensued. There was a motion made to have a notation
placed on the guidebook as follows: “This guidebook was prepared by the Judges and the
LCBA”. Motion passed. Gary
Schlesinger made a further
suggestion that we should talk
to presiding judges of other
similar publications to include
LCBA name other court division’s guidebooks as well.
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Website
Chris Boadt reports that the existing LCBA website was recently hacked and that as a
result, the website was taken
down and fixed over time but it
was not fully restored back to its
old status. In a couple of weeks,
the new website will be
launched so Chris did not want
to spend money on fixing the
old website when new website is
coming so soon. Chris reports
that despite being hacked that
no personal information or data
was compromised. No credit
card numbers are ever stored on
our website. Credit cards are
stored with a third party
provider, not with our website
or with our Association.
Employee News
Chris Boadt advised that Virginia will be out until December
2. Chris will be out 12/2 for Federal jury service.
Rule 138 Update
Gary Schlesinger reports that
Supreme Court Rule 138 will
become effective on 1/1/14
without any changes and suggest that the Association should
consider doing a Rule 138 seminar. There was a motion made
for Gary Schlesinger to work on
seminar and the motion passed.
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LCBA

Bulletin
Board
DOWNTOWN WAUKEGAN
Offices for Lease. 200 N ML
King Ave. 1, 2 or 3 Offices. 280
to 685 Sq Ft. Office Building
for Sale or Lease. 222 N
County St. 11, 756 Sq. Ft. Will
Divide. (847) 680-4740.
www.tjproperties.com.

Calendar of Events
January 15
Judge Foreman Retirement Reception
Lake Forest Club
Lake Forest

April 8, 15 & 22
Peoples Law School
College of Lake County
Grayslake

February 21 & 22
Gridiron
Round Lake Beach Cultural Center

April 24
Local Government Committe Seminar
Greenbelt Cultural Center
North Chicago

February 28
Coffee in the Courthouse

To place an ad
or for information
on advertising rates, call

March 6-9
20th Annual Family Law Conference
New Orleans, LA

(847) 244-3143
March 13
Criminal Law Mid-Year Seminar
Rosebud Theatre District
Chicago
March 18
Doctor Lawyer Dinner
Bella Via
Highland Park
April 4
Real Estate Annual Seminar
Illinois State Beach Resort
& Conference Center
Zion

April 25
Coffee in the Courthouse
April 26
Ask A Lawyer, Call In
LCBA
May 7
Ask A Lawyer Drop In Clinic
LCBA
May 10
Adopt A Highway
LCBA
May 22
Civil Trial and Appeals Seminar
Biltmore Country Club
Barrington
May 30
Coffee in the Courthouse

For more information or to register, go to the calendar at:
www.lakebar.org
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by

Carlton R. Marcyan
President, Lake County Bar Foundation

Starting the New
Year with a Bang
lans are developing for the Foundation’s 2014 formal dinner dance. November 21
is the date set at the Cuneo Estate. This will be an exclusive event with lots of surprises, an auction, great food, entertainment, and camaraderie. Many thanks to
Jennifer Beeler, Joanne Fratianni and Melanie Rummel for their efforts locating and finalizing the location. Mark the date on your calendar.

P

The Foundation just received a very generous donation from member Charles J. Fleck
and his wife Sheila. They conveyed to the Foundation their ownership interest in a Cabo
condominium. With this gift we will be able to offer its use for the next couple of decades
in upcoming auctions. Some years ago at a LCBF gala auction it commanded $4,000 for
a one-week use. Thank you Charlie and Sheila for your generous gift!
During the past month the Foundation explored a couple of opportunities to acquire
property in downtown Waukegan. So far the right one has not be found; however, we
continue to search to find a location that can accommodate the needs of the Bar Association and Foundation. Let us know if you are aware of any good locations.
Thank you to Chris Boadt and Virginia Elliott for their hard work in 2013, and their dedication to the Foundation. Without their assistance, we would not be able to carry out our
monthly events, meetings and initiatives.
We wish you a happy, healthy, and prosperous New Year.
Remember, a solid Foundation provides all of us a better community.
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