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Smile, Maybe Even Laugh

I

was walking down
the street the other
day and passed by a
home with a sign in the
front-yard that read “FOR
SALE – TALKING DOG.”
Intrigued, I approached
the older looking dog lying
in the yard near the sign
and I asked him, “Can you
really talk?” to which he
calmly replied, “Yes, I can.”
I further inquired, “How
is that possible?” to which
he replied, “When I was
a puppy, the CIA took me
from my home and began
a series of experimental
genetic treatments on me
in an effort to turn me into
a covert operative. With
these treatments, I was
able to understand and
speak multiple languages.
I was then used as a spy
by the CIA which would
send me undercover with
foreign heads of State as a
double agent. No one ever
suspected a thing, because,
you know, I’m a dog.” It
was then that the owner
of the dog came out of the
house and I asked him,
“Why would you sell this
amazing dog?” The owner
quickly replied, “Because

he’s a liar; none of that
happened!”
I have one purpose in
telling you this story – to
make you smile, maybe
even laugh. Why do I want
to make you smile and
laugh while you read my
first President’s page? To
engage you. A wise person once said, “laughter
is learning’s gateway, as it
puts you in the best frame
of mind to absorb new
ideas.” Don’t worry; I’m
not going to spend the rest
of this column trying to
educate you. The chances
are really good that later
in this issue of The Docket
there is an article that you
can learn something from
– please, read on. Instead, I
want to use this opportunity to share with you my vision of the upcoming year
in this great Association.
I am so honored by the
trust that has been placed
in me by the membership
of the Lake County Bar
Association in allowing me
to serve as its President.
I want to honor the Lake
County Bar Association
and all of its members by
serving. I want to continue
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and expand on concepts
begun by Presidents,
Officers, Board Members,
and Members before me.
The only way I know how
to do that is to be myself.
I like to enjoy life in all its
endeavors-through family,
work, friends, and yes, this
Association.
Many of you just
attended the Installation
Dinner which was held
on June 5th at Viper Alley
in Lincolnshire. It was a
great event and I am so
thankful to all of you who
made it so special for me.
Many commented that the
dinner was “different” from
dinners before. This does
not mean it was better or
worse – just different. I
wanted the dinner to be
different from dinners before, not because the past
was bad, but because the

BY MICAHEL
ORI
future is certain to bring
change, and to continue to
survive and thrive as this
Association has done over
the course of 100 years, we
must continually adapt.
Somehow, when we become adults, society conveys the idea that everyone
is supposed to grow up and
become serious, that work
and play must somehow
become separated. These
two ideas aren’t exactly at
odds. The opposite of play
isn’t work, it’s depression.
It’s my belief that an Association that understands
that work and play can,
and should, co-exist, will
discover one of the bestkept secrets that will make
that Association even more
dynamic for the membership.
Think about it: when
you listen to someone ex-
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Welcome

New LCBA
Members

Attorney
Andrea J. Beer
Law Offices of Todd A. Heller
& Associates
Andres Cerritos
Andres Cerritos Law Offices
Travis J. Dunn
Attorney at Law
Jennifer Esposito
Kantor Apter & Esposito Ltd.

Todd Thomas
Loeffler Thomas P.C.
Cleveland Tyson
Attorney at Law
Veronika Wallace
Attorney at Law

Amanda Florip

Michael K. Watkins
Attorney at Law

Gordon Hirsch
Hirsch Law Group

Associates

Lake County Municipal League

Deborah Long
Attorney at Law
Christine-Ann Prusank
Law Offices of Ronald K.
Nolan, LLC

4

Gregory Reed
Gregory Reed, Ltd.
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Jamie Falasz
Gartner Law Offices
Ji Hwang
Loyola University

plain something in a voice
reminiscent of Ferris Bueller’s teacher, how much do
you remember? Now, how
about when you listen to a
comedian? You probably
can recall just about every
story. Our Association
conducts a lot of business.
We produce some of the
best CLE in the State of
Illinois. Our Seminars are
professionally presented,
informative, and substantive. We promote community service through “Help
Desks” in the Court and
other worthy endeavors.
We do all of this, yet at
times, it seems that no one
knows or no one remembers.
Our Association is an
ever-changing entity. Our
membership numbers
stay relatively the same

each year, but the people
change. Technology and
the Millennials are beating
down the door to all of our
offices, law schools, and to
this Association. The Lake
County Bar Association
already does great things;
my mission is to stay ahead
of the curve and ensure
that our programs and
endeavors are engaging
and dynamic. Our mission
to ensure the survival of
this great Association is
to continue to adapt, and
to adapt, we must engage
our membership. This
year we will continue to
do the great work that this
association has done for so
long. This year, I will strive
to lead the Association in
the only way I know how.
This year we will be serious
about having fun.

A Mid-Year Report?

W

e made it. We
are about halfway through
2015. Despite of all bets
to the contrary, when the
thermometers were pegged
to the minus side of the
Fahrenheit scale, tolerable
outside temperatures did
make a comeback and it
appears that we will have
a summer after all. Hallmark and other greeting
card companies, calendar
makers, and advertising
agencies have created a lot
of special “days” for June
and multiple monthly
observances to make June
special. For instance, June
is National Safety Month,
Men’s Health Month, National Candy Month, and,
perhaps most importantly
to many, it is National Accordion Awareness Month.
Some calendars might
even remind you that it is
Adopt a Cat Month. Few
calendars, though, will tell
you that it is also Fight the
Filthy Fly Month. A look
at these same calendars
will also indicate that even
though there are 30 days
to fill this month we will
have few problems finding
unique reasons to treasure

each of those 30 days. June
12 is National Peanut Butter Cookie Day. How can
you not celebrate June
14 when you learn that it
is National Pop Goes the
Weasel Day and National Bourbon Day? I have
already scheduled this as a
vacation day, hoping to be
back to work by June 17th,
in hopes that superb pastry
chef and court reporter
Sharon Helbig will choose
to celebrate National Apple
Strudel Day by bringing
some of her creations in for
a taste test. In the academic and business worlds,
though, June’s calendar
typically has a day marked
that is the due date for the
“Mid-Year Report.” So, let
me share a few mid-year
snippets with you in no
particular order of importance:
• Washington Street
between MLK and
County Streets is
barricaded and
impassible as construction on the new
Court House Tower
has actually begun in
earnest with the tunneling in progress.

The

Chief Judge’s
Page
BY CHIEF JUDGE
JOHN T. PHILLIPS
• County Street from
Washington Street
south to beyond
the Adult Probation
building is noisy,
dusty, broken up,
loaded with construction equipment,
and fortified with
fences and barricades as holes are
dug, filled up, and
dug again.
• Judge Chuck Johnson has left the
Consolidated Family
Division and now
will be seen in multiple locations in the
Criminal Division
as he begins his new
criminal back-up
assignment.
• Judge Chris Morozin
has taken over Judge
Johnson’s Family

Pro Bono

Thank You

These attorneys accepted
Pro Bono cases through
Prairie State Legal Services.

Sarah Adler
Tracy Kotlarz
Michelle Mancias
Larry Smith
Ann Conroy
Thad Gruchot
To volunteer, please contact
Susan Perlman at:
sperlman@pslegal.org or
847-662-6925
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Courtroom C-102.
5

5

The

Calendar of
Events
June 4
CLE Buffet
LCBA
June 5
Installation Dinner
Lincolnshire
June 11
Brown Bag CLE
LCBA

June 23
Diversity CLE Program
Justice Michael B. Hyman
Jury Assembly Room
July 9
Golf Championship
Beach Park
August 28
Ravinia
Highland Park
Register for these events
on-line at: www.lakebar.org

Division trial and
motion call and now
will be presiding in
Courtroom C-101.
• Judge Joe Salvi is
now assigned to the
Consolidated Family
Division and will be
the trial and motion
back-up judge in
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• Judge Jorge Ortiz has
my back in his new
additional role as
Deputy Chief Judge.
• Mitchell, a two-yearold handsome yellow
Labrador retriever,
reported for duty
at the Lake County
State’s Attorney’s office, where he is doing what he has been
highly trained to do
as a remarkable service dog. Mitch will
be spending most of
his time at the Lake
County Children’s
Advocacy Center
helping the children
who come to the
Center. He made a
special appearance at
the main courthouse
on Law Day where I
had the opportunity
to meet him. I would
not be even slightly
tempted to adopt
a cat these days,
even though this is
National Adopt a Cat
Month, but I would
have adopted Mitch
in less time than you
could sing “Pop Goes
the Weasel.” He is
amazing. He played

a role in the sentencing re-enactment of
a reckless homicide
case that we were
doing for the benefit
of the high school
students who were
visiting the courthouse as part of the
Law Day program.
His arrival helped
Mike Nerheim and
me be on track with
our joint New Year’s
resolution of bringing two facility dogs
to the courthouse.
• Sheriff Mark Curran,
a former prosecutor,
got back into marvelous shape and
clearly out-punched
his Grayslake Police Chief opponent
at a fund-raising
event held at the
Libertyville Sports
Complex. The Sheriff
established himself
as a pretty decent
boxer in winning his
three-round bout.
• It turned out that
the winning teams at
the recent 2015 ISBA
State High School
Mock Trial tournament were almost the
same as those that
finished at the top
of the jointly-sponsored Lake County
Bar Foundation
– 19th Circuit tournament held here
in February. At the
State competition,
St. Charles North
finished second and
Chicago Christian
finished third, with
Evanston accumulating the highest score

on the actual Law
Test portion of the
tournament. None of
them, however, could
surpass the performance of Hinsdale
Central, which won
the 2015 tournament.
• Keith Grant passed
the gavel of leadership of the LCBA
to Mike Ori. Keith’s
inclusiveness, his
dedication and his
phenomenal speaking talents served
all of us well during
his term of office.
I am very grateful
for his support and
collaboration in so
many of the events,
issues, and projects
that involved the
bench, the Executive Justice Council
of Lake County, the
community, and the
bar over the last year.
Keith was always
a first responder. I
congratulate him on
an exceptional term
as President. I wish
Mike smooth sailing
as he takes over the
helm.
Oh, and I almost
forgot, the home grown
entertainment witnessed
at last month’s Prairie State
Legal Services “open mike”
night is still receiving rave
reviews. I hope next year
they have it in June so that
National Accordion Awareness Month can be used
as a draw. Maybe we have
someone out there that
could play “Lady of Spain”
or “Roll Out the Barrel”
like they have never been
played before.

June 2015
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Intimate Partner Violence
Reconceptualized

F

BY SOL RAPPAPORT

or years, courts have been dealing with intimate partner violence both in criminal
and civil cases. Attorneys and judges who work with clients where intimate partner violence is alleged should understand that there are different types of intimate
partner violence and that it is not just men who initiate violence. These distinct forms of
violence have different implications for treatment and future violence. This article will
assist the reader in understanding the frequency with which intimate partner violence
occurs in males and females, analyze the types of violence, and provide considerations
for dealing with a perpetrator of intimate partner violence.
Intimate partner violence has
been systematically studied in our
society since the 1970’s.1 At that time,
little was known about this form
of violence. Lenore Walker, one of
the pioneers of bringing the issue
of intimate partner violence to professionals’ attention, described the
victims as “battered women” and the
men as “batterers.”2 These terms were
used for decades and continue to be
used by some in the legal commu1
2

8

Murray Straus, Richard Gelles, & Suzanne Steinmetz, Behind Closed Doors:
Violence in the American Family (1981).
Lenore E. Walker, The Battered Woman
(1979)
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Sol Rappaport,
Ph.D., ABPP, is
Board Certified
in Clinical
Psychology
& Clinical
Child and
Adolescent
Psychology.
He has been
appointed
to conduct more than 700
court evaluations. He conducts
evaluations nationally. Dr.
Rappaport also consults with
attorneys nationally in order to
assist them in reviewing and crossexamining custody evaluation
reports.

nity. This early conceptualization of
violence has guided policy, law and
treatment.3 For decades the term
“domestic violence” was used by
women’s advocacy groups to describe
situations where a man was abusive to
a woman. It became synonymous with
“battering”.4 While Lenore Walker’s
work and the work of women’s advocacy groups garnered a great deal of
attention, sociologists at universities
were also studying violence between
3

4

Joan Kelly & Michael Johnson, Differentiation Among Types of Intimate
Partner Violence: Research Update and
Implications for Intervention, 46 Family
Court Review 476 (2008).
Id at 476.

intimate partners. The major difference was that women’s
advocacy groups focused on the experience of women
in hospitals, shelters and court while sociologists were
studying violence using large, nationally-representative
samples.5 Domestic violence advocates often rejected the
sociologists’ studies because sociologists’ results varied
significantly from what domestic violence advocates
experienced in their work with women.6 In essence, there
were two different groups of people studying intimate
partner violence, each drawing different conclusions. The
term “intimate partner violence” is now more widely used
among researchers, as it
encompasses all types of
intimate partner violence, not just what the
phrase “domestic violence” is often associated
with: the male batterer
and the female victim.

the first floor), it is important to note that the rates of intimate partner violence among participants in family-law
cases are higher than in the general population. A study
conducted in California family court found that intimate
partner violence was reported by at least one parent in
76% of the cases.9 However, most of the violence did
not occur in the prior 6 months and in 47% of the cases,
neither parent raised the issue during mediation. It may
have been that in these cases the violence was not severe,
was mutual, or was not deemed important by the parents.10 However, it may also be that if the violence was of
the Coercive-Controlling
type that it may not have
been reported out of fear.
Attorneys, judges, and
other family court professionals should be screening for intimate partner
violence in all cases.

“A thorough assessment
of the type of violence is
needed before making
permanent decisions
about parents or their
children.”

RATES OF INTIMATE
PARTNER VIOLENCE
The rate of intimate
partner violence varies
based on how the study
was conducted and who
the participants were.
Studies conducted in
shelters show a high rate
of violence and a high potency of violence. National studies of the general population tell a different story. In the
journal Partner Abuse, researchers from various universities recently reviewed studies covering the prior ten years
in order to summarize the current knowledge on prevalence of physical intimate partner violence between men
and women in heterosexual relationships.7 They found
that across studies an average rate of 23.1% of women in
heterosexual relationships experienced physical violence.
Surprising to some, the average rate for men was 19.3%.
Importantly, they found that in 60% of the cases the
violence was bidirectional, meaning it was not just a man
against a woman or a woman against a man but more
often it was both against each other. Furthermore, of the
other 40%, more than half was female-to-male perpetrated violence. While the trends in the research show that
women initiate physical violence towards men as much
as or more often than the reverse, the severity is different. Men are ten times more likely to injure their partner
during an altercation than the reverse.8
For attorneys and judges involved in family court (aka
5
6
7

Id at 477.
Id at 477.
Sarah Desmarais, Kim Reeves, Tonia Nicholls, Robin Telford,
& Martin Fiebert, Prevalence of Physical Violence in Intimate
Relationships: Part 2. Rates of Male and Female Perpetration 3
Partner Abuse 2 (2012)

THE FIRST TYPOLOGY
OF VIOLENCE
In the early 1980’s
advocates and researchers developed a model
of intimate partner
violence. It often was
referred to as the Duluth
Model. The Power and
Control wheel, which was
developed by the Domestic Abuse Intervention Project
in Duluth, illustrates the tactics an abuser uses with his
victim.11 This model was based on information gleaned
from women in shelters and thus only describes a portion
of the types of violence that occurs. However, it was often
applied to all forms of violence creating an environment
where any type of intimate partner violence was viewed
as being related to power and control. It also only recognized men as being perpetrators. Over the past several
decades, numerous studies have been conducted which
have repeatedly found that not all violence falls under the
model described by the Power and Control wheel.
COMPREHENSIVE MODELS OF VIOLENCE
In the last decade there have been various models
posited to explain the different types of intimate partner violence which occur. Two of the more promising
8
9

10
11

See Nancy Ver Steegh, Differentiating Types of Domestic Violence: Implications for Child Custody, 65 Louisiana Law Review
1838 (2005) (discussing research on the rates of violence).
Center for Families, Children, and Courts, Judicial Council of
California, Administrative Office of the Courts. (2002, November). Research update: Domestic violence in court-based
child-custody mediation cases in California. Retrieved February
17, 2015, from http://www.courts.ca.gov/documents/resupDV99.
pdf
Supra note 3 at 488.
The Duluth Model and the Power and Control wheel focuses on
men abusing women and the power and control of relationships.
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models are discussed here. Because there is a great deal
of overlap between them they will be described together with only major differences noted. These models are
based on more than just the knowledge gleaned from
women in shelters, but are also based on the national
and international studies conducted on intimate partner violence. Joan Kelly and Michael Johnson were two
of the first to come out with a comprehensive model for
describing intimate partner violence.12 Four years later,
William Austin and Leslie Drozd described their model
of intimate partner violence and its application to child
custody disputes.13 The different types of intimate partner
violence described by these models are as follows.

female resistance, resistive/reactive violence, and self-defense. Research on this form of violence suggests that
that it often does not lead to involvement of law enforcement because is it short-term and an immediate reaction
to a situation. It often occurs in response to the Coercive-Controlling violence of their partner. This type of
violence may not occur frequently within a relationship
because the person who responds to a Coercive-Controlling form of violence with Violent Resistance quickly
learns it is not effective and that it may make the situation worse. People who exhibit this type of violence may
be twice as likely to experience injury as those who do not
react.15

• Coercive-Controlling Violence (included in both
typologies)
• Violent Resistance (Kelly & Johnson’s typology)
• Situation Couple Violence/Conflict Instigated Violence (included in both typologies)
• Separation-Instigated Violence (included in both
typologies)
• Substance Abuse Associated Violence (Austin &
Drozd’s typology)
• Major Mental Illness Associated Violence (Austin &
Drozd’s typology)

Situation Couple Violence/Conflict Instigated
Violence (included in both typologies)
Situation Couple Violence/Conflict Instigated
Violence is the most common type of physical aggression in relationships. It is not a mild or minor form of
Coercive-Controlling violence.16 It is a different form of
violence. This form of aggression does not have a basis
in power and control. It has at times been referred to
as conflict-motivated violence. It typically occurs when
a couple has an argument that escalates into physical
violence. Most often it occurs in people with poor control
over their ability to manage their conflict and anger. It
typically involves minor forms of aggression such as shoving, pushing and grabbing. Fear of a partner is not typical
of men and women in this form of violence.17 It is less
likely to escalate over time as compared to Coercive-Controlling violence. There is also a similar rate among men
and women, unlike Coercive-Controlling violence which
is male dominated.

Coercive-Controlling Violence (in both typologies)
Coercive-Controlling violence is a form of violence
that is described by the Power and Control Wheel from
the Duluth model. This form of violence is described in
both later models. It refers to a partner who uses emotionally abusive intimidation and coercion as a part of
their violence. It involves the most serious form of violence where a partner is not only emotionally controlling
but also physically abusive to their partner. It often
includes isolating the partner from others, serious threats
of harm for disclosure of abuse and often significant
physical injury. This type of violence may escalate with
the threat of separation and divorce. The vast majority of
people who initiate this form of violence are men. Studies
have found that when Coercive-Controlling violence is
present men are the perpetrators in almost all cases.14 It is
described in the Power and Control Wheel, above.
Violent Resistance (in Kelly and Johnson’s Typology)
Violent resistance has often been referred to as
12
13

14

Supra note 3 at 476.
William Austin & Leslie Drozd, Intimate Partner Violence and
Child Custody Evaluation, Part I: Theoretical Framework, Forensic Model, and Assessment Issues, 9 J of Child Custody 250
(2012).
See Michael Johnson Conflict and Control: Symmetry and
Asymmetry in Domestic Violence, 12 Violence Against Women 11 (2006). See also Alan Booth, Ann C. Crouter, & Mari
Clements (Eds.) Couples in Conflict (2001), showing that 97%
of this type of violence is perpetrated by men. See also N.
Graham-Kevan & John Archer Physical Aggression and Control
in Heterosexual Relationships: The Effect of Sampling, 18 Violence and Victims 2 (2003) (where a rate of 87% were found for
males in Britain).

10 The Docket

Separation-Instigated Violence (included in both
typologies)
Separation-Instigated violence is typically short-term
and a reaction to a situation.18 It occurs in families where
there is no prior history of intimate partner violence.
Research suggests it is initiated about evenly between
men and women. This form of aggression is uncharacteristic of the person’s usual response. That is, it is often
triggered by traumatic separation, public humiliation,
and allegations of abuse or discovery of an affair. When
this type of violence occurs it usually happens as a result
of an atypical loss of control. Typically, there are only
one or two incidents of this type of behavior. Partners
in these families do not report feeling intimidated or
fearful of their partner.19 It is vital that court personnel
be able to distinguish between this form of violence and
Coercive-Controlling violence as its long term impact is
significantly different for partners and children. This type
15
16
17
18
19

See Supra note 3 at 484 for a more detailed discussion of this
type of violence.
Id at 485.
Id at 485.
Id at 487.
Id at 487.

of violence is not common, but is more common in high
conflict custody disputing parents than in other families.
One study found that 21% of high-conflict custody-disputing parents reported Separation-Instigated violence,
whereas a study which did not include only custody-disputing families found it to occur in 14% of couples.20
Substance Abuse and Mental Disorders (in Austin
and Drozd’s Typology)
Researchers have found that there is an increased
likelihood of violence on days of and following substance
abuse, including alcohol abuse, among people with mental illness.21 There can also be a short-term destabilizing
impact of sobriety and possibly withdrawal symptoms
which can contribute to violence occurring post substance abuse.
Major Mental Illness (in Austin and Drozd’s
Typology)
Research suggests that adults with serious psychiatric
illness are at greater risk for committing intimate partner
violence.22 However, the data is correlational in nature,
rather than causative. For example, there is a correlation between intimate partner violence and Depression,
Bipolar Disorder and Schizoaffective Disorder. This does
not mean that these disorders cause the violence. Furthermore, the research does not suggest that everyone
who has these disorders will be violent; in fact, most will
never be violent. However, it was included in their typology because having a serious mental disorder places one
at a higher risk, even if it is not a high risk.
HOW FREQUENTLY DO THESE TYPES OF
VIOLENCE OCCUR?
The frequency with which each of the above types of
violence is reported is dependent upon where and how
the information is obtained. Data from people who are
in women’s shelters, court-mandated treatment programs, and police/emergency room records are more
likely to report the type of violence that is referred to as
Coercive-Controlling (i.e., male-initiated) Violence.23 In
contrast, large survey research, using national or large
community samples, report gender symmetry in the
frequency of the initiation of violence.24 These broader
studies show that the majority of violence is not based
on relationship dynamics of power and control, is less severe, and mostly arises from conflict/arguments between
partners.25 More recent research has shed light on other
20
21
22
23

24
25

See Id at 487 reviewing the research on this type of violence.
Supra note 13 at 275.
Supra note 13 at 276.
See Donald Dutton, Domestic Abuse Assessment in Child
Custody Disputes; Beware the Domestic Violence Research
Paradigm, 2 J of Child Custody 4 (2005) (reviewing problems
with some of the research on intimate partner violence).
John Archer, Sex Differences in Aggression Between Heterosexual Partners; A Meta-Analytic Review, 126 Psych Bulletin 5 (2000).
Michael Johnson, Conflict and Control: Gender Symmetry
and Asymmetry in Domestic 12 Violence Against Women 11
(2006).

forms of violence and has found that in the general population Coercive-Controlling violence is not the norm and
that other types of violence are much more common. In
fact, research suggests that about 89% of couple violence
is situational and that only 11% is Coercive-Controlling.
When violence is alleged in family court often it is
not the Coercive-Controlling kind, but rather Situational
Couple/Conflict-Instigated violence. While only a thorough assessment can make the distinction, attorneys and
judges should not assume all violence is related to power
and control. The type of violence is important to know in
developing appropriate remedies.
WHAT ABOUT CUSTODY LITIGANTS?
Although there is limited data in this area, evaluators
have reported that intimate partner violence is present in
37% of custody evaluations.26 Of these 37%, 46% of the
families were characterized as separation-associated violence, 29% as episodic and only 24% as chronic intimate
partner violence. 51% were considered male instigated
while only 11% were female instigated. Importantly, they
found that 38% was bidirectional, although slightly more
male – than female-instigated.
RISK TO VICTIMS AND CHILDREN
Different types of violence can have a differential
impact on victims and children. The most serious impact
relates to Coercive-Controlling Violence. When this type
of violence is present victims often have physical health
problems, depression, anxiety, Post-Traumatic Stress Disorder, alcohol/drug abuse, and lower self-esteem. There
is some indication that these types of problems do not
occur as frequently with other forms of intimate partner
violence. When violence is bidirectional, infrequent,
and not based on the dynamic of power and control the
impact on victims is much less.
Witnessing intimate partner violence has a significant
impact on children’s adjustment. Unfortunately, much of
the research has not differentiated the impact based on
the type of violence witnessed. Furthermore, most of the
research on the impact of intimate partner violence on
children has been conducted with children whose mothers were in shelters where Coercive Controlling Violence
was likely the main form of violence.27 Children who witness violence are more likely than other children to exhibit
a variety of emotional and behavioral problems including
depression, anger, anxiety, aggression, peer rejection, and
problems with empathy. Further research will likely show
that children exposed to Coercive Controlling Violence as
compared to other types of violence are likely to exhibit
the most severe and problematic behavioral and emotional issues. There is some early evidence to support this.28
26
27
28

James Bow & Paul Boxer, Assessing Allegations of Domestic
Violence in Child Custody Evaluations 18 J of Interpersonal Viol
12 (2003).
Supra note 3 at 490.
Id at 490.

June 2015

11

ARE PERPETRATORS OF INTIMATE PARTNER
VIOLENCE MORE LIKELY TO PHYSICALLY
ABUSE CHILDREN? WHAT ABOUT THE
VICTIMS?
Estimates from across the United States show that
there is a co-occurrence rate of about 6% for intimate
partner violence and physical child abuse.29 These studies
did not consider slapping and spanking to be child abuse.
Yet, studies that focus on women and children in shelters, where the majority of violence is likely to be of the
Coercive Controlling type, found a much higher rate of
co-occurrence. In these families there may be a co-occurrence rate of child abuse and intimate partner violence
of up to 40%. Thus, the type of violence which occurs
in the home may be directly related to the likelihood of
child abuse. Attorneys, judges, and other professionals
involved with these families need a clear understanding
of the type of intimate partner violence that is occurring
in order understand the risk to the children and to take
appropriate steps to protect children.
Most professionals assume that when there is intimate partner violence that the risk to the child is from
the perpetrator of the violence. However, the trends in
the research suggest this is an inaccurate view. In fact,
both parents are more likely to be aggressive to the
children, not just the perpetrator.30 While much of the
research is still in its infancy, the trends in the research
suggest that we err when we assume it is only the perpetrator who is likely to physically abuse their child. Attorneys and judges should understand that the risk of child
abuse in cases where there is intimate partner violence
may be just as likely to come from the mother as the
29
30

Anne Appel & George Holden, The Co-Occurrence of Spouse
and Physical Child Abuse: A Review and Appraisal 12 J of Fam
Psychol 578 (1998).
Ernest Jouriles, Renee McDonald, Amy Slep, Richard Heyman
& Edward Garrido, Child Abuse in the Context of Domestic
Violence; Prevalence, Explanations, and Practice Implications,
23 Violence and Victims 2 (2008).

father, regardless of who instigated the intimate partner
violence.
CONCLUSIONS
The media perspective and our own beliefs at times
conflict with facts. There are multiple forms of violence
and not all violence is of the Coercive-Controlling type.
In fact, this form of violence is not even the most frequent form of intimate partner violence. Most intimate
partner violence is not nearly as severe or as frequent as
Coercive Controlling Violence. For example, Situation
Couple Violence/Conflict Instigated violence is the most
common form of violence and it does not include the
power and control dynamics of Coercive Controlling Violence or the lethality of it. Separation-Instigated violence,
which can occur when people are separating and getting
divorced usually includes only a couple of episodes. If
judges and attorneys inaccurately assess violence they
will not apply appropriate remedies and consequences.
A thorough assessment of the type of violence is needed
before making permanent decisions about parents or
their children. Over the next several decades we will gain
a better understanding of the dynamics of intimate partner violence as the quality of research improves. This will
likely lead to some modifications of our current beliefs.
Finally, while there is an increased risk of physical
abuse to children if there is intimate partner violence in
the home, it is more likely to occur if the intimate partner
violence is of the Coercive Controlling type. Importantly,
it is not just the perpetrator who may physically abuse the
children, but the victim as well. It is important for legal
professionals to not just look at the perpetrator of intimate partner violence when being concerned about child
abuse, but to look at the other parent as well. If we do not
consider both parents at risk for abusing their children
when intimate partner violence occurs then we may inadvertently place a child at risk.
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Lake County Bar Golf Championship
Thursday, July 9, 2015

Thunderhawk Golf Club • 39700 N. Lewis Avenue • Beach Park, IL

Over 100 lawyers and judges • 18–hole scramble
Pre-round luncheon • Post-round reception & awards
Player
$

175

Eagle
Sponsor
$

1,200

Clubhouse
Sponsor
Gold Tee:
1,000
Silver Tee:
$
500

•
•
•
•

Greens fee, cart and range balls
Lunch, 2 beverage tickets and post play reception
1 Mulligan and 1 door prize ticket
Raffle prizes and tournament contest

• Choice of starting hole (first paid-first served)
Soar like an Eagle
• 4 players: green fees, cart and range balls
• 4 Mulligans, 4 door prize entries
Premium
• 12 drink tickets, pre-round luncheon and post-round reception
starting position
• Tee sponsorship benefits, event banner recognition
Premium publicity
• Acknowledgment of sponsorship in August 2015 The Docket
Silver Tee:
• The name of your firm, organization or company displayed on an individual sign at one of
the 18 tees. (Logos permitted, provide JPG file)
• Firm, organization or company prominently displayed throughout the championship
• 2 tickets to the: pre-round luncheon, post-round reception, 2 drink tickets per person
• 2 representatives permitted at sponsored hole
• Acknowledgment of sponsorship in player welcome packet
• Acknowledgment of sponsorship in August 2015 The Docket
Gold Tee:
• All of the above, plus naming rights to one of the following: (Please check)
o Luncheon
o Reception
o Beverage Cart
o Hole-In-One

Tee
Sponsor
$

150

Raffle
Donation
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• The name of your firm, organization or
company displayed on an individual sign at
one of the 18 tees (no logos on signs)
• Acknowledgment of sponsorship in player
welcome packet
• Acknowledgment of sponsorship in August
2015 The Docket
We are seeking 4-5 raffle prizes valued at $500 or
above. Each donor of a raffle prize will receive:
• Firm, organization or company prominently
displayed throughout the championship
• Firm, organization or company name/logo on
all advance promotional materials once commitment is made
• Acknowledgment of sponsorship in player
welcome packet
• 1/2 page ad in August 2015 The Docket (sponsor
provides JPG or PDF print ready artwork)

Lake County Bar Golf Championship
Thursday, July 9, 2015

Thunderhawk Golf Club • 39700 N. Lewis Avenue • Beach Park, IL
ThunderHawk Golf Club is a Robert Trent Jones, Jr. course nestled on 228 beautiful acres of forest,
marsh and prairie. It is the first public course in Illinois to achieve Audubon Signature certification.
Golfweek named ThunderHawk among the 10 best municipal courses in the United States in 2009 and
“Best in State” six years in a row. ZAGAT call ThunderHawk one of “America’s Top Golf Courses.”

MY FOURSOME:

Golf & Sponsor Registration

1. ________________________________________
HDCP

o Individual Player:
# ____ @
(includes golf, lunch & reception)

15

# ____ @

$

2. ________________________________________
HDCP

o Reception & 1 Drink Ticket: # ____ @

$

3. ________________________________________
HDCP

Clubhouse Sponsor

4. ________________________________________
HDCP
Please try and place me with:
Name:

o Lunch & 1 Drink Ticket:

175

$

o Eagle Sponsor (includes 4 players)
o Gold Tee

15

1,200

$

1,000

$

o Silver Tee

500

$

o Tee Sponsor

150

$

o Raffle Prize Sponsor

*
Total $ __________

_________________________

Contact Information
Sponsorship opportunities are available on a first paid, first serve basis. Sponsors will be recognized with signage at the event and a
thank you ad in The Docket.

Name: __________________________________________ Firm: ____________________________________________
Display Acknowledgment as: _________________________________________________________________________
(How the sponsor’s name will appear)
Address: ________________________________________ City, State & Zip: __________________________________
Phone: _________________________________________ Fax: _____________________________________________
E-mail: ____________________________________________________________________________________________
Payment method: o Check enclosed o Visa

o Mastercard

o Discover

o American Express

Number: ________________________________________ Expiration Date: ____/____/____ CVV2: ______________
Signature: _________________________________________________________________________________________
PLEASE RETURN REGISTRATION TO:
Lake County Bar Association • 300 Grand Avenue, Ste A • Waukegan, IL 60085
TEL (847) 244-3143 • FAX (847) 244-8259
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May 21, 2015

Civil Trial & Appeal
Seminar
Biltmore Country Club
North Barrington
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Sean Carter

Humorist at Law
CLE APPROVED

May 28, 2015
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Bernard Winter…

Still a Spring in His Step!

B

BY ANN BUCHE CONROY

orn in late June of 1930, in River Grove, Illinois, Bernard Winter (many call
him Bernie, including this writer) spent a good part of his childhood and
early youth helping his father do what was called “custom farming.” Agriculture at that time was largely a horse and wagon industry. But Bernie and his Dad
had a 15/30 McCormick tractor for the job. Every farmer who could set aside three
or more acres planted in oats. The Winters traveled the area, threshing these small
plots of oats so that farmers would have feed for their horses over the winter.

In addition to the custom farming, Bernie was
a strong, hard-working young man. After graduating
charged with the care of the family’s cows.
from Leyden High School in Franklin Park, Bernie
River Grove was mostly a ruworked for about three years before
ral area in the 30s and 40s. Bernie
entering Elmhurst College, where
would take the cows out in the
he decided to try his hand at footAnn Buche
Conroy
morning, on a 20 foot chain, to varball. Already unusually tall and with
graduated
ious vacant lots (no planned develhands twice the size of most men’s,
from law
opments yet) and stake them out in
Bernie was named an All-Conferschool at
a grassy patch to eat the grass and
ence Defensive End. In his words,
University of
Arkansas at
whatever other forage was growing
“The College actually won some
Fayetteville.
there. At intervals through the day,
games.”
She practiced
the chain was moved to other open
Unable to join the military beprivately and
land, the cows were watered, and
cause of a hernia, Bernie could not
briefly in
Wisconsin
finally they were brought home at
serve in the Korean War. He applied
before she joined the Lake County
day’s end.
for Law School at Northwestern UniState’s Attorney’s Office. Ann
One of the effects of growing
versity, and was accepted, traveling
retired in 2010.
up in a farm family was to develop
back and forth in his 1936 Plymouth.
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Lacking the G.I. Bill, which fueled many of his
classmates’ abilities to attend Law School, Bernie
worked as an over-the-road trucker at night and as an
aluminum awning installer during the summer, to pay
for school.
As an interesting aside, the frequent visits to his
family’s farm by various government entities regarding
the “nuisances” complained of by neighbors from time
to time (raising pigs can be an operation producing
smells…) is one of the factors which convinced him to
go to law school. He decided he needed to learn what
the ups and downs were
in dealing with official
agencies.
Upon graduation in
1958, and admission to
the Bar, Bernie worked
in Cook County until
1961, when he was hired
to work in General Practice in the second oldest
firm in Lake County
with Ellis Fuqua. Fuqua
was 6’ 8” tall. Adding
Bernie to the office may
have made the firm the
overall tallest in Lake
County, too. The entire
remainder of his career has been with the firm; now
known as Fuqua, Winter & Stiles, Ltd.
Now in his 57th year of practice, Bernie concentrates on Wills, Trusts, Probate, and Real Estate.
Fuqua, Winter & Stiles has two other attorneys – his
son, Bryan Winter, and Douglas Stiles.
Although he no longer goes to court, Bernie
admires those members of the Bar who have become
judges and he is pleased to see the inclusion of women
in the Bar and Bench.
Much has changed in 57 years. In reminiscing,
Bernie says he really doesn’t have a favorite case to
recall. He always tries to get hold of what the parties

really want and get as close to the desired solution as
possible. But who knows what tomorrow will bring in
the door?
Retirement is something he doesn’t much talk
about. Bernie and his wife, Alice, have three children
– a daughter and two sons. The children have been
partially brought up on a farm, purchased 35 years ago,
in Richland Center, Wisconsin. Although no longer
actively farming – it’s rented out now – the Winters
maintain a home there, where they often entertain
children and grandchildren, keep cows and two
donkeys. Apparently,
donkeys are great for
keeping coyotes at bay,
thereby protecting the
new calves on the farm.
Bernard Winter, belying his name by a sunny outlook on life, has
this to say to new lawyers (and old), by way
of distilling the wisdom
gleaned over 57 years of
legal practice: Represent people because you
want to help them, not
just to make money.

“Bernie worked as an
over-the-road trucker at
night and as an aluminum
awning installer during
the summer, to pay for
school .”

Over 500 LCBA
Members Participated
25 years since the last one
The 2015 LCBA Membership
Composite has arrived
Purchase your copy today!
June 2015
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Post-Mortem Post-Decree Proceedings

W

BY FREDRIC BRYAN LESSER

hen an ex-spouse dies, there are often unresolved issues concerning child support, maintenance, life insurance, or other obligations. Those obligations are
typically rooted in a Marital Settlement Agreement (“MSA”), which is, in turn,
incorporated into a judgment for dissolution of marriage. Sometimes the MSA provides
that the Court will retain jurisdiction to enforce the MSA, and sometimes it does not.
Either way, the goal is the same – to recover money for your ex-spouse client.
When the ex dies, where should the action be
brought to enforce the MSA: (a) in the Family Law Division of the circuit court which entered the judgment; or
(b) the Probate Division of the court administering the
deceased ex-spouse’s estate?
Any analysis of this issue starts
Rick Lesser is
with Article VI, Section 9 of the Illia partner in
the law firm of
nois Constitution. Section 9 provides,
Lesser, Lutrey,
in pertinent part: “Circuit Courts
McGlynn &
shall have original jurisdiction of all
Howe, LLP.
justiciable matters...” This provision
His practice
is primarily
has been repeatedly and definitively
devoted to
interpreted to mean that the Illinois
estate planning
1
circuit courts are “unified.”
and trust
1

Stevens v. Protectoseal Co., 27 Ill.
App.3d 724, 729 (1st Dist. 1975);
Zamarron v. Pucinski, 282 Ill.App.3d 354,
360 (1st Dist. 1996); and In re Marriage
of Cozzi-DiGiovanni, 2014 IL App (1st)
130109.
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In contrast, the older system had probate, municipal, chancery, and other courts specialized with limited
jurisdictions. Prior to 1964, Probate Court was a separate
entity, with a separately elected judge.2
The Illinois Supreme Court has
issued Supreme Court Rule 132, which
provides that when a lawsuit is filed,
mis-designation of division shall not
affect the jurisdiction of the court.3
Thus, all circuit courts have subject

and estate
litigation. Rick regularly attends
and speaks at the annual Family
Law Seminar on the intersection of
Family Law and Trusts & Estates
Law.

2

3

Djomlija v. Urban, 107 Ill.App.3d 960,
968 (1st Dist. 1982); In re Marriage of
Devick, 315 Ill.App.3d 908, 913 (2d Dist.
2000).
Knudsen v. Arlington Heights Federal
Savings & Loan Assn., 100 Ill.App.3d
1088, 1091 (1st Dist. 1981) (Since
1964, the circuit courts are unified);
Lescher v. Barker, 57 Ill.App.3d 776,
781 (1st Dist. 1978) (Probate Division
had jurisdiction to order eviction).

matter jurisdiction of all justiciable controversies. The
divisions of the circuit court are only administrative in
nature; they are not jurisdictional. A circuit judge sitting
in the Felony Division has the subject matter jurisdiction
to probate an estate, enter an injunction, or terminate a
marriage. Family Division judges hear and decide divorces not because their jurisdiction is limited to that topic
but because the divorce cases are assigned to them by the
Chief Judge.4
So if either Family Law Division or Probate Division
has the power to adjudicate the post-mortem post decree
dispute, is the forum
simply the choice of the
petitioner? The answer
is “no,” because substantive law provides that
the Estate’s representative (executor if there is
a will, administrator if
there is no will) shall administer all of the estate,
including the adjudication of claims against the
Estate. The Probate Act
provides: “The executor
or the administrator with
the will annexed shall
administer all the testate
and intestate estate of
the decedent.”5 Article
18 of the Probate Act
then provides for the
filing and adjudication
of claims against the Estate.6 If the enforcement
action is brought in the
Family Law Division (or
Cook County’s Domestic Relations Division),
the surviving ex-spouse ends up having to file the action
twice; once in Family Law and then again in the Probate
Estate.
This was well illustrated in the decision in Marriage
of Oldham.7 In Oldham, Rufus and Joan had children and
then were divorced by the Circuit Court of Cook County.
Their MSA provided that Rufus would pay educational
expenses for the children for a college or university. Rufus
later died and a Probate Estate was opened in Lake County. Joan filed an enforcement action back in the Domestic

Relations Division of Cook County, and then moved to
substitute Rufus’ Executor (Rufus’ second wife) in place
of the late Rufus. Cook County then entered an order
allowing the claim for expenses in attending Western
Illinois University or Oakton Community College.
But winning the decision in Cook County did Joan no
good. She then had to file the claim again in the Probate Estate in Lake County in order to get paid. The only
road to the money runs through the probate estate. But
because the children no longer attended WIU or Oakton,
but now were attending
DeVry Tech, the Lake
County Probate Court
denied Joan’s claim. The
Executor objected that
DeVry Tech was neither
a college nor a university
and the Lake County Probate Court denied Joan’s
claim. Joan then filed a
2-1401 petition back in
the Daley Center, seeking
to revise the claim she
had already won, to show
that the MSA encompassed DeVry Tech. The
Cook County Court did
find that DeVry Tech
was a college within the
meaning of the MSA (I
can hear Rufus spinning
in his grave), and the
Executor appealed. The
Appellate Court affirmed
the Cook County decision. This chase up and
down the Edens Expressway, however, did little to get the tuition paid. Had Joan
brought the claim in the Probate Court, she could have
received complete relief.
The wisdom of proceeding in the Probate Division is
equally-well demonstrated in the case of Higgins v. Stockman.8 In Higgins, the heirs filed a will contest not in the
probate proceeding but instead as a separate lawsuit in
the Law Division. While the plaintiffs struggled through
discovery, the executor closed the estate in the Probate
Division. The Law Division judge then ordered the will
contest dismissed because the assets had been distributed.9 Similarly, if you bring an enforcement petition in the

“When the ex- dies,
where should the action
be brought to enforce
the MSA: (A) in the
Family Law Division of
the circuit court which
entered the judgment; or
(B) the Probate Division
of the court administering
the deceased ex-spouse’s
estate?”

4
5
6
7

Local Rules of the 19th Judicial Circuit, 1.03 and 1.04.
755 ILCS 5/6-5.
755 ILCS 5/18-1 et seq.
222 Ill.App.3d 744 (1st Dist. 1991)

8
9

111 Ill.App.3d 457 (2d Dist. 1983).
Id. at 461.
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Family Law Division, you may find that the estate is gone
by the time you get to Probate.10
The Estate of Epsteen is another excellent example.11
Peter and Marilyn were married and produced a disabled child, Jill. They were eventually divorced. Peter was
ordered to pay premiums on two life insurance policies to
benefit Jill and to make certain child support payments.
Peter died a resident of California and, quelle suprise,
was behind in his payments and did not have the life
insurance. His second wife opened a probate estate in
California. Marilyn filed a petition in the California Probate Court seeking restitution for the life insurance that
should have been and unpaid child support and future
expenses for disabled Jill. The California court found that
the Illinois court retained jurisdiction over the interpretation of amendment of the Illinois MSA, and so Marilyn
filed a petition in Cook County. In the meantime, however, two years had passed since Peter’s passing. The Executor moved to dismiss Marilyn’s claims as being barred by
the Probate Act. The Probate Act requires that all claims
be filed within two years of death. That provision is not
a statute of limitations, but it is jurisdictional. There is
no discovery rule, there is no tolling of the statute while
the claimant is a minor; the claim must be filed or it is
barred. Marilyn’s case was dismissed.
The Illinois Appellate Court affirmed. Even though
Marilyn had brought her case in the California Probate
Court initially, the Illinois two-year time limit barred
Marilyn’s petition in Illinois.12 The Appellate Court found
that the full faith and credit clause of the United States
Constitution meant that Illinois must respect a decision
by the California court, but not that the filing of the
California action tolled the Illinois Probate Act’s two-year
limit on claims.13 Thus, Jill’s rights to assert a claim for
10
11
12
13

See also Estate of Comiskey v.Comiskey, 146 Ill.App.3d 804
(1st Dist. 1986) (maintenance and child support judgment enforced in Probate and transfer to Family Law Division denied).
339 Ill.App.3d 586 (1st Dist. 2003).
Id. at 596.
Id. at 597.
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support were lost in the transition between the courts.
There is a logical sense to bringing post-mortem,
post-decree disputes in the Probate Court: (1) the case is
already opened; (2) the Probate Court is the court with
jurisdiction over the executor; and (3) the Probate Court
has jurisdiction to order the claim to be paid from the
Estate. The executor is under the jurisdiction and control
of the circuit court. The estate is only what it is; that is,
getting a judgment against an executor does not automatically mean that the claim is allowed. Even after a
judgment is entered, it still needs to be allowed as a claim
in the Probate Estate. Even if a judgment is entered, an
Executor can still deny the judgment as a claim.
The executor has a fiduciary duty to collect and preserve assets of the estate and would be remiss in failing to
do so.14 The estate is the logical place to adjudicate claims
against the estate. I was unable to find any decisions expressly saying so, but it is only logical that, if the Family
Law Division (regardless of which circuit court or which
state entered the MSA) enters a post-decree order that
certain moneys be paid by the estate, that order should
be entitled to full faith and credit as an allowed claim in
the Estate, but that doesn’t get your client paid.
If the petition to enforce the MSA is brought in the
Family Law Division, the judge can order the consolidation of the action with the Probate Estate and transfer the
petition to the Probate Division.15
Insolvent estates, in which judgments are not all
paid, are closed all the time. Getting a judgment, as we all
know, does not always result in getting money.
In the administration of a Probate Estate, all allowed
claims must be paid before any heir or legatee receives a
dime. Those allowed claims are divided into seven classes
of priority in payment. There are plenty of insolvent
estates which cannot pay all claims. In that circumstance
14
15

Estate of MacLeish, 35 Ill.App.3d 835 (1st Dist. 1976).
Estate of Jerziorski, 162 Ill.App.3d 1057 (1st Dist. 1987); Estate
of Olsen, 120 Ill.App.3d 744 (2d Dist. 1983); and Estate of
LaPlume, 2014 IL App (2nd) 130945.

claims are paid in priority, with First Class Claims (that’s
me) paid first, then second and so on down until there is
not enough to pay a full class, in which case the remaining funds are divided pro rata among the last class.
Unless the claim is for a child’s award, the ex-spouse
is a Seventh Class Claimant. Get the point? There must
be enough money in the Probate Estate for you to be
paid. First Class claims are the costs of administration.
Second in line are the Spouse’s and Child’s Awards. Third
in line are Federal income taxes (and the IRS hates being
third). Fourth in line are employees, fifth in line are
trusts, sixth in line are debts to the State of Illinois and
seventh is everybody else.
What happens if the Probate Estate is not large
enough to pay an allowed claim under an MSA, but the
decedent had other assets? There may be other avenues
to recovery.
Nowadays, the most popular Probate-avoidance
device is the living trust. One reason people create living
trusts is because they really don’t want to let their exspouse get their money. So they declare themselves to
be trustee of their own assets and provide for a successor
trustee after their demise. That way, there is no need to
open a Probate Estate; everything is owned by the trust
while they are alive and after they are dead, just a different trustee; usually the second spouse.
But living trusts provide no creditor protection in Illinois. The Supreme Court of Illinois made this very clear
in Rush University Medical Center v. Sessions.16 In Rush
University, the Supreme Court ruled that the assets of a
person’s living trust are still subject to the person’s debts
even after death. You can’t take it with you. Therefore, if a
Probate Estate is too small to pay the claims (of whatever
nature) any funds held in a (formerly) living trust should
be accessible to pay those claims. Indeed the vast majority of living trusts expressly require the Trustee to pay all
just claims allowed in the probate estate.
So your Seventh Class allowed claim can now allow
16

the court to order payment from the deceased ex-spouse’s
trust.
But how do you have a claim allowed if there is no
Probate Estate? If the now-deceased ex-spouse planned
correctly, all of his (yes, I cynically assume the decedent
was a he) assets will be either in his living trust or he will
have used beneficiary designations such as “POD or “Pay
On Death” accounts to thwart your efforts.
As a creditor, you can open a Probate Estate for the
deceased ex-spouse and then use the Estate as a vehicle
to have your claim allowed and to force payment from the
successor trustee.17
There are, however, some practical problems which
recur. The deceased ex-spouse also had a will, even if it
hasn’t been admitted to probate, and the will names the
second wife-successor trustee as the executor. You may
be able to convince the Probate Judge to not appoint the
very person who is resisting payment from being put in
charge of the collection effort. That’s not a bad argument.
On the other hand, a nominated executor, even if she is
the evil witch who stole him from your client, is the nominated executor and, so far, hasn’t done anything wrong.
The right place to seek post-mortem, post-decree
relief is in the Probate Division.
17

Rush University Medical Center, 2012 IL 112906.

2012 IL 112906.
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Latest Disciplinary Actions Show FINRA is Serious
About Enforcing Its New Rules Relating to Communications with the Public

N

BY JAMES J. ECCLESTON

ew rules relating to communications by stockbrokers and investment firms with the
public became effective in 2013. Recent disciplinary actions show that FINRA (the
Financial Industry Regulatory Authority) is serious about enforcing them. Let’s examine the rule’s requirements and FINRA’s application of the rule in its enforcement cases.

FINRA Rule 2210 requires all firm communications to be
based on principles of fair dealing and good faith, to be fair
and balanced, and to provide a sound basis for evaluating the
facts regarding any particular security or type of security, industry or service. The rule prohibits a firm from omitting any
material fact or qualification if the omission, in light of the
context of the material presented, would cause the communication to be misleading.
FINRA Rule 2210 likewise prohibits a firm from making
any false, exaggerated, unwarranted or misleading statement
or claim in any communication, and prohibits the publication, circulation or distribution of any communication
that the firm knows or has reason to
know contains any untrue statement of
James J. Eccleston
a material fact or is otherwise false or
heads the firm
misleading. The rule expressly prohibits
of Eccleston
promissory statements or claims. FINRA
Law, P.C. The
requires firms to ensure that statements
firm represents
investors
are not misleading within the context
and advisers
in which they are made, and that they
nationwide. Mr.
provide balanced treatment of risks and
Eccelston can
potential benefits. Further, FINRA also
be reached at
requires that all communications must
jeccleston@
ecclestonlaw.com
be consistent with the risks of fluctuating
and 312-332-0000.
prices and the uncertainty of dividends,
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rates of return and yield inherent in investments.
Finally, and importantly, FINRA requires firms to consider the nature of the audience to which a communication will
be directed, and to provide details and explanations appropriate to that audience.
Recent disciplinary actions show that FINRA is serious
about enforcing new Rule 2210. For example, in a settled
matter involving Bruce A. Lefavi Securities, Inc. and Bruce A.
Lefavi, FINRA disciplined the firm and the individual for several radio show, book, website, Facebook page and billboard
advertising and communications violations.
FINRA also faulted certain handouts that were posted
to a website and sent to individuals who
called in to the radio show. The handouts provided exaggerated, misleading,
promissory and/or unwarranted statements. One handout failed to provide a
complete comparison between publicly
traded real estate investment trusts (REITs) and non-traded REITS.
Turning to the book authored by
Lefavi, FINRA found that copies of the
book were given to clients, prospective
clients, callers to the radio show, visitors
to Lefavi’s Facebook page and sold to

the general public. The problem was that certain chapters of
the book discussed registered investments, both generally
and specifically. That meant that those chapters should have
been filed with FINRA’s advertising department, which they
were not. Moreover, the
book contained exaggerated, misleading, promissory and/or unwarranted
statements and claims,
omissions of material information, and incomplete
comparisons.
Finally, FINRA took
issue with the Facebook
page and billboard advertising. FINRA determined
that the Facebook page was
not approved prior to use.
Two billboards failed to
disclose the firm name and
the relationship between
the firm and the registered
representative, Lefavi. Additionally, both billboards
used false, exaggerated,
unwarranted and/or misleading statements and claims.
Two other disciplinary actions demonstrate similar
resolve. In a settled matter involving Source Capital Group,
Inc. and Russell William Newton, FINRA found that the firm,
through its branch office manager whom Russell Newton was
responsible for supervising, sold or caused the sale of investments managed by an entity without adequately disclosing

material information to investors. The findings were that
at times, the entity gave money to the branch office manager, which he then used to pay the firm’s brokers a $2,000
monthly salary in advance of their salary draws. The entity’s
offering documents did not
adequately disclose this
indirect compensation of
the firm’s brokers, which
was found to be a material
omission.
In another settled case,
FINRA barred Jay John
Soojian from the securities
industry. FINRA determined that Soojian “fraudulently omitted material
facts in connection with”
his sales of $775,000 of an
entity’s limited partnership
interests to investors. In
soliciting investors and in
referring them to the entity
to invest, Soojian failed to
disclose material facts to
those investors concerning the civil disciplinary and criminal
history of one of the entity’s principals. Soojian also failed to
disclose material facts relating to his compensation for those
referrals.
FINRA’s recent disciplinary actions to enforce the rules
relating to communications with the public may be seen as
welcome news for investors.

“FINRA requires firms to
ensure that statements
are not misleading within
the context in which
they are made, and that
they provide balanced
treatment of risks and
potential benefits.”

LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?

The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS
provides member attorneys with an opportunity to build business through client referrals. The service
benefits the public by helping callers quickly find an attorney in the area of law in which they need help.
The LRS is widely publicized and all LCBA members in good standing who carry the required malpractice
insurance are eligible to join.
The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to
locate legal representation is frustrated by a lack of experience with the legal system, a lack of information
about the type of services needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
• Administrative
• Appellate
• Commercial

• Consumer
• Criminal
• Employment

• Environmental
• Family
• Real Estate

• Estate Planning,
Wills, Trusts and
Probate

• Personal Injury
/ Property
Damage

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application from our website at www.lakebar.org.

Start taking advantage of all the LRS has to offer!
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Committee

Chit Chat

The Diversity and
Community Outreach
Committees are compiling a
survey for the membership with
the goal of creating appropriate events
by the LCBA and encouraging participation.
***
The Young and New Lawyers Committee’s June 26
meeting is cancelled. There will also be no meeting in July.
Future plans will be announced shortly. Stay tuned!
***
The Local Government Committee is on vacation
from June through August. The committee will start up
again in September.

***
The Family Law Committee will be taking a break
during the summer and will not
be holding a meeting in July. However,
the FLAG committee will continue to meet the
second Wednesday of each month (at Noon at the LCBA
office) to discuss the 2016 seminar in Nashville, Tennessee. The Seminar will be held Thursday, April 14, 2016,
through Sunday, April 17, 2016. Please mark your calendars
and stay tuned for more information!
***
The Technology Committee is also on Summer
Break. Meetings will resume in September.

Mitchell, the Lake County
State’s Attorney’s Therapy
Dog out for a stroll
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Board of Directors’ Meeting
April 16, 2015
CONSENT AGENDA
• Minutes – March 2015
• Membership Report – During the
prior months, Carin
Wolkenberg, Ross
Heim and Scott
Williams submitted
applications as Attorney members of the
Association and James
Schultz and Mike
Kaniok submitted applications as Associate
members.
There was a motion
made to remove the Minutes from March 2015 from
the consent agenda, which
motion was approved. The
remaining consent agenda
was approved as proposed.
DISCUSSION ITEMS
Minutes – March 2015
The Board President
Keith Grant advised of several changes to the proposed
minutes to last month’s
Board of Directors meeting.
There was a motion made to
accept the Minutes from the
March 2015 Board of Directors’ Meeting, as amended,
which motion passed. Mr.
Grant thereafter presented
the minutes from the Executive Session of the Board of
Directors held on March 19,
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2015 to the Executive members present and there was a
motion made to approve the
Executive Session minutes
and to seal the minutes,
which was seconded and
passed.
Treasurer’s Report
Treasurer Rick Kessler reports that based on
the information we have, the
Association is projected to
have enough cash on hand
($14,000.00) to meet its obligations through 5/30/2015,
which is the end of our fiscal
year. There was a meeting
held on April 29, 2015 with
Skip McCann, CPA, and
several members of the
Board to discuss retaining
the services of his accounting firm on a going forward
basis to assist with budgeting, cash flow and financial
reports. There will be more
to report on this topic at the
next meeting.
Foundation Board
Members
The Board considered
and discussed the nomination and proposed slate
of candidates for the LCBA
Foundation Board as well as
the structure of the Foundation Board. There was a
motion made to appoint

The

Meeting
Minutes
BY JENNIFER J. HOWE
SECRETARY

the following persons to the
LCBA Foundation Board
effective June 1, 2015:
• 2015-2017 Officers
2 Year Term
Melanie Rummel,
President
Carl Marcyan
Immediate Past
President
Carey Schiever
Vice President

MEMBERS PRESENT
Keith C. Grant
President
Michael J. Ori
First Vice-President
Donald J. Morrison
Second Vice-President
Richard N. Kessler
Treasurer (phone)
Jennifer J. Howe
Secretary
Steven P. McCollum
Immediate Past President

Joanne Fratiani
Secretary

Carey J. Schiever

Mark Peavey
Treasurer

Hon. Daniel B. Shanes

• 2015-2016
Initial 1 Year Term
Michael Nerheim
Michael Waller
Marjorie Sher
• 2015-2017
Initial 2 Year Term
Brian Wanca
Phil Bock
Steve McCollum

Stephen J. Rice
Shyama S. Parikh
Chris Boadt
Executive Director

• 2015-2018
Initial 3 Year Term
Rick Lesser
Scott Gibson
Jennifer Howe upcoming 2nd Vice President
There was further dis-

term. The matter will be
discussed with the Foundation Board and continued
to the next Board meeting
for further action and/or
appointments.
The Board then discussed the need for a Joint
AdHoc Facilities Committee consisting of members
of the Association’s Board
and the Foundation’s Board
to exist for the purpose of

cussion about the proposed
slate and the need for a
separate annual position
on the Foundation Board
of the incoming Second
Vice President. This would
require an amendment to
the Foundation bylaws but if
the bylaws were changed, it
would allow for the appointment of another interested
candidate to the Foundation
Board for the 2015 – 2018

addressing the purchase,
remodel and lease of the
building to be purchased
by the Foundation after the
donation for this purpose
was received from the Ray
Charitable Trust. There was
a motion made to create a
Joint AdHoc Facilities Committee consisting of Mike
Ori, Keith Grant and Don
Morrison as representing
the Association’s Board with

Monthly

Bar

Committee
Meetings

DAY		

MEETING

1st
1st

Diversity & Community Outreach
Real Estate

Tues (Odd Mo.)
Thurs

Tues
2nd
Tues
2nd
		
Tues (Odd Mo.)
2nd

Technology
Debtor/Creditor
Immigration

Tues
Local Government
3rd
Wed
Family Law
3rd
rd
Wed (Odd Mo.) Employment Law
3
			
Thurs
Board of Directors
3rd
Thurs
Civil Trial & Appeals
3rd
			
rd
Thurs
Trust & Estate
3
4
4th
4th
th

Tues
Tues (Odd Mo.)
Friday

Criminal Law
Docket Editorial Board
Young and New Lawyers

Keith Grant (president) acting as the Chair of the joint
committee and Chris Boadt
as an executive member of
the committee. The Foundation committee members
will be added by vote of
the Foundation Board. The
motion passed.
There was motion
made and passed and the
meeting adjourned at 12:15
p.m.

LOCATION

TIME

LCBA
In-Laws, Gurnee

12:15-1:15
5:15-6:15

LCBA
Various Dates & Locations

8:00-9:00 a.m.
5:15-6:15

LCBA

4:30-5:30

LCBA
C-103
Various Locations
Lake Forest
LCBA
Stevens, Gurnee

12:15-1:15
12:15-1:15
5:15-6:15
12:00 noon
5:15-6:15

Park City Courthouse

12:15-1:15

TBD
LCBA
LCBA

TBD
12:15-1:15
12:15-1:15

•

RSVP to a meeting at www.lakebar.org.

•

Meetings subject to change, please check your weekly e-news, the on-line calendar at www.
lakebar.org or call the LCBA Office @ (847) 244-3143.

•

Please feel free to bring your lunch to the LCBA office for any noon meetings. Food and beverages
at restaurants are purchased on a individual basis.

Bulletin
Board

To place an ad
or for information
on advertising rates,
call

(847) 244-3143

Greenslade Photography
Focusing on sports, pets & special events

Ralph Greenslade
Photographer at many LCBA events
slade1039@comcast.net
847-848-6754
Based in Glenview, Illinois
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A Permanent
Home for Lake
County’s Lawyers

W

hat an exciting
chapter the Bar
Foundation is
embarking upon – a permanent home for the Association and the Foundation.
This chapter is built upon
the chapters that preceded
it. The first chapter was
written by the founders of
the Foundation and those
who gave their time to draft
its first by-laws in 2010
defining its role and its relationship to the Association.
Another chapter was written by those who made the
three semi-annual Foundation benefits such a success.
Instrumental to the Foundation’s story was obtaining
the cy pres monies, a major
endowment source for the
Foundation. New chapters
will be written as the Foundation continues to fulfill its
inspired mission:
To benefit law
related programs
that serve those in
the dawn of life – the
children, those who
are in the twilight
of life – the elderly,
those who are in the
shadows of life, the
sick, the needy, and
the handicapped.
In proudly fulfilling its
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BY MELANIE RUMMEL
PRESIDENT
mission, the Foundation
has provided key support
to Teen Court, Prairie State
Legal Services, CASA, Youth
Build Lake County, Drug
Court, Mock Trial Competitions and the Guardianship
Help Desk.
Our pledge to you, to
our predecessors, and to our
successors is that our mission will remain our focus.
Through a most generous gift from the Russell Ray
Trust by its co-trustees, Ken
Glick and Vince Palmieri of
the Libertyville firm of Ray
& Glick, the Association
and the Foundation are
now in a position to become
a permanent part of the
justice complex in Waukegan by purchasing our
current home on the corner
of County and Grand. Once
the purchase is completed
the Association will be able
to hold continuing legal education classes on site, even

utilizing the already existing
kitchen to provide meals. By
utilizing the monies from
the gift and rental income,
it is our goal to have the
building income pay for its
costs.
As the newly elected
President of the board
of the Foundation, I and
the other officers, Vice
President, Carey Schiever,
Secretary, Joann Fratianni,
Treasurer, Mark Peavey,
Immediate Past President,
Carlton Marcyan, Association Liaison, Jennifer Howe,
and board members, Mike
Nerheim, Michael Waller,
Marjorie Sher, Brian Wanca,
Phil Bock, Steve McCollun,
Rick Lesser and Scott Gibson are excited and humbled to serve this honorable
association of lawyers as
we together write the next
chapter.
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May 15, 2015

LCBA Membership
Picnic

