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Hate Impedes Justice

I

was standing with my
wife and son in the back
of a crowded church one
Sunday when I noticed that
my son, who was about 3
years old at the time, had
struck up a conversation
with another little boy
about the same age. That
boy’s father was standing
next to my wife and me
in the back of the room.
While attempting to listen
to the service, I briefly
caught the substance of the
conversation my son was
having, as did the other
boy’s father.
The little boy, at one
point, reached over to
my son’s head and began
feeling his hair and then
said, “What is your hair?”;
“It’s funny,” as he ran his
fingers through my son’s
curls. I glanced at the boy’s
father, who now had a look
of terror on his face, as he
had been listening in on
the conversation as well,
apprehending what his
son would say next. At that
moment, my son reached
up and began feeling his
own hair and said, with a
smile on his face, “It’s nice.”
The other boy quickly
agreed and then began
feeling his own straight,

blonde hair and said “So’s
mine,” and my son agreed.
The two then went on playing. The father of the boy
smiled at me and I nodded.
My children are
bi-racial. My children are
Italian-African-Native
American. My children are
children, just like I was,
and just like your children.
People say that our children are growing up in a
time where they don’t see
color. I don’t agree. Our
children see color; the
difference most of the time
is that when seeing that
color, they are being taught
to celebrate that difference,
not fear it. However, even
though it seems a majority
of us agree that a celebration of diversity is not only
right, but necessary, we
are reminded on an almost
daily basis of the hatred
that still exists in this
world, in this country, and
in our own communities.
Last month, a gunman
walked into a church in
South Carolina and killed
nine people. The gunman
was white and the victims
were black. The shooter
allegedly said that “blacks
were taking over the world
and someone needed to
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do something about it for
the white race.” In April, in
Huntington, West Virginia,
a member of the Marshall
University Football team
was arrested after allegedly exiting a vehicle after
seeing a same sex couple
walking down the street,
shouting anti-gay slurs at
them and then beating the
two men, whom he saw
kiss while walking down
the street.
Those are two examples of what is an ongoing
problem in this country.
Last month the LCBA
welcomed Justice Michael
Hyman of the 1st District
Appellate Court to present
his seminar entitled “A
Dialogue on Justice and
Privilege.” The event was
extremely well attended and though the topic
was difficult to discuss at
times, the message was

BY MICAHEL
ORI
made clear: privilege exists.
Discrimination exists. Hate
exists. However, we are a
group of people uniquely
qualified and situated, not
only to discuss these issues,
but to do something about
them. We are lawyers.
Many of us became lawyers
because of our sense of justice — our need for justice.
Hate is an impediment to
that justice we all crave.
Dr. Martin Luther
King delivered his annual
address to the Southern
Christian Leadership Conference on August 16, 1967,
where he said:
“I’m concerned
about a better
world. I’m concerned about justice; I’m concerned
about brotherhood;
I’m concerned
about truth. And
when one is con-
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Welcome

New LCBA
Members
Attorney

Whitney Block
Reda and Des Jardins LLC
Douglas Dorando
Attorney at Law
Guy Geleerd, Jr.
Geleerd Trial Law
Elliot Heidelberger
Sullivan Taylor & Gumina PC
Gordon Hirsch
Hirsch Law Group
Victoria Mellema
Lake County
Elizabeth Morataya
Law Offices of Debra A. Buettner, P.C.

Anita Oak
Attorney at Law
Elizabeth Olson
19th Judicial Circuit Staff Attorney
Kristin Pagano
Attorney at Law
Diana Paserba
Attorney at Law
Natalie Pesin
Attorney at Law
Elizabeth Marie Vonau
KRV Legal, Inc.
Catherine Waldeck
Attorney at Law

Amy Goldsmith
Lesser Lutrey McGlynn & Howe, LLP
Kirsten Gordon
Morgan Stanley
Joshua Harrison
VennWell LLC
Michael Herman
SBAC & Toastmasters

Maya Ziv-El
Prairie State Legal Services
Michelle Duy
College of Lake County
Elizabeth Medina
Student

Associates
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cerned about that,
he can never advocate violence. For
through violence
you may murder
a murderer, but
you can’t murder
murder. Through
violence you may
murder a liar, but
you can’t establish
truth. Through violence you may murder a hater, but you
can’t murder hate
through violence.
Darkness cannot
put out darkness;
only light can do
that. And I say to
you, I have also decided to stick with
love, for I know that
love is ultimately
the only answer to
mankind’s problems. And I say to

myself that hate is
too great a burden
to bear.”
The LCBA, through its
Diversity and Community
Outreach Committees,
will continue these discussions inspired by great
thinkers like Dr. King. Our
discussions of diversity will
not be intended to make
anyone uncomfortable,
though that may be a result
of some discussions. Our
intention will be to bring
to the forefront of this
great Association the need
to continue a dialogue, to
learn, to come together.
After all, as Tennessee Williams once said, “I think
that hate is a feeling that
can only exist where there
is no understanding.”

Independence Day

T

his year most of us
likely celebrated and
observed the Fourth
of July holiday in familiar ways and places with
parades, picnics, fireworks,
concerts, eating contests,
boat rides, maybe even a
slightly patriotic speech,
or a ball game. The events
that we chose to fill our
days commemorating “Independence Day” this year
have already been downloaded to our photo files
or are tucked away in our
memories as this issue of
the Docket hits your mailbox. This year’s long, enjoyable weekend perhaps
worked out because July 4
fell on a Saturday, giving
many an opportunity to
get away, to spend a little
extra time with family, see
a movie, catch up with the
yard work, or as is sometimes a resulting curse of
what we do in our profession, use the precious “days
off” to draft that pressing
brief, memorandum, contract, agreement, opinion,
or order. I know it is highly
unlikely that I spent any of
the time off thinking about
the holiday as an observance of the adoption of
the Declaration of Independence or about Jefferson’s meticulous drafting
prowess. However, I, along
with most of us in the Lake

County legal community,
probably did hear or have
the word “freedom” come
up in a conversation, a
broadcast, or in a passing
thought. The 56 individuals that signed the 1776
Declaration of Independence so many years ago
were a pretty gutsy bunch.
The “in your face” document they signed began
with confident but then
controversial precepts that
“all men are created equal”
and that all possess “unalienable Rights,” which
include “Life, Liberty,
and the pursuit of Happiness,” and it concluded
by declaring the “United
Colonies” to be “free and
independent states.” It’s
that “freedom” thing in the
abstract.
Leading up to “Independence Day,” and often
during the events that take
place to observe the holiday, we hear the familiar
quote “freedom is not free”
almost as much as during
the Memorial Day holiday.
Those words are written
on the Korean War Veterans Memorial in Washington, DC. Those same
words were in a song by
Paul Cowell around 1965.
The identical phrase with
“ain’t” or “isn’t” substituted
for “is not” was used by
song writers Chris LeDoux

The
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BY CHIEF JUDGE
JOHN T. PHILLIPS
in 1981, Yngwie Malmsteen in 2002, Brother Ali
in 2007, and even Trey
Parker (“Team America”),
in 2004. I also found them
in a poem of the same title
written by Kelly Strong,
with a 1981 copyright. The
idea that the freedoms we
have come at a price is thus
nothing new. It had to be
in the conscious thoughts
of those who signed the
Declaration as they certainly were not oblivious to
the risks they were taking,
devoting to the cause their
“lives, fortunes and sacred
honor.” For me, though,
the pleasant surprise is
that there are so many in
our own extended legal
community who give so
willingly of their time,
their talent, their financial
security, and sometimes
even their lives, to pay
back that cost of freedom.
I received the wonderful news this week that
our 19th Circuit Veterans

Pro Bono

Thank You

These attorneys accepted
Pro Bono cases through
Prairie State Legal Services.

Howard Bernstein
Ann Conroy
Kathleen Curtin
Thad Gruchot
Lawrence Smith
C. David Ward
Scott P Williams
Lauren Wu
To volunteer, please contact
Susan Perlman at:
sperlman@pslegal.org or
847-662-6925

July 2015

5

5

5

The

Calendar of
Events
July 9
Golf Championship
Beach Park
August 28
Ravinia
Highland Park
September 11
2015 Shred Event
LCBA
September 17-18

Criminal Law Seminar
Milwaukee, WI
Register for these events
on-line at: www.lakebar.org

Treatment and Assistance
Court (VTAC) will receive
a National Association
of Counties (NACo) 2015
Achievement Award for its
Peer Mentoring Program.
The award will be presented at NACo’s 2015 Annual
Conference and Exposition
July 10 – 13, in Mecklenburg County, North Carolina. Lake County Veterans of the Army, Navy,
Marines, and Air Force
are assigned as “mentors”
to the participants in our
Veteran’s Court. A mentor

then works with his or her
veteran participant as an
ally, a resource, a guide,
and supporter to help a
fellow veteran through the
court and rehabilitative
process. All the VTAC
Mentors served their
country honorably, and
many of them experienced
significant combat. They
spend time with their
mentee; they meet them
for coffee; they call and
text them; they visit them
in treatment and even in
jail, should their mentee
end up serving some time
based on a program or
behavioral sanction. The
Mentors come to court
with their mentee, standing supportively at their
side when they appear before the judge. At a participant’s entry into the VTAC
Program these required
court appearances may
likely be on a weekly basis.
In spite of the time, training, and emotional commitment that is required
for each mentor who
serves, our VTAC mentors
continue to volunteer their
time and “are there” for
their mentee, even beyond
graduation, from the Program and termination of
the criminal proceedings.
The relationship between
each mentor and his or her
mentee is a significant key
to a participant’s success
and change. In my opinion
the mentoring relationship

is the biggest reason the
VTAC Program is achieving so much success and
recognition. Our Veteran
mentors continue to “pay it
forward” even though their
own military service might
be from a different era. The
relationships they develop clearly enhances and
improves the participants’
chances for success. Rudy
Martin, a Probation Officer
and the Mentor Coordinator, as well as Probation
Officer Roxann Garza, the
VTAC Program Coordinator, are outstanding in
their training and oversight
of the VTAC Peer Mentor
program. The collective
work of the mentors helps
the VTAC participants understand the responsibility
that comes with freedom.
In fact, several of the
program’s graduates have
expressed their sincere
interest in applying to be a
mentor themselves in order
to aid another veteran in
the same way that they
were helped.
We also see the notion
of the cost of “freedom”
and “independence” in the
histories of our friends and
colleagues at the bench
and bar and their collective
service for our country. We
have former Air Force pilot
Jimmy Bertucci and former
Navy pilot Jody Gingiss
representing clients in
our courtrooms. We have
judges like Navy veterans

Mike Fusz and John Scully,
whose legal careers had
to take a back seat during
their unexpected calls to
active duty for deployment while reservists.
We have Assistant State’s
Attorney reservists Ken
LaRue (Navy) and Jason
Humke (Army), both of
whom have been called to
active duty multiple times
to be deployed to dangerous (and unpleasant)
parts of this world. We
also had Shane Mahaffey
and cherish his memory.
His call to active duty as
an Army reservist from
a promising legal career
in private practice and
his deployment to Iraq in
support of Operation Iraqi
Freedom required Shane to
give “that last full measure
of devotion,” as Lincoln
put it. Shane was a devoted
husband and father, a loving son, a trusted friend,
an outstanding Officer, and
a fine attorney, whose loss
was felt by the entire legal
and law enforcement community of Lake County.
That loss is still felt today.
No, freedom truly is not
free. Fortunately, though,
we have among us those
who by their actions and
service clearly understand
what it takes to sustain the
freedom and independence
that those 56 signers contemplated.

Articles Needed

DOCKET
Editorial Board
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The Docket Editorial Committee is in
need of articles for upcoming issues.
Please submit any articles to Michael
Strauss at straussfamilylaw@aol.com
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The Use of Alternative Dispute Resolution
Processes in Limited Finance Cases

M

BY NANCY CHAUSOW SCHAFER

any clients are interested in getting divorced without spending a lot of money.
This article will explore the benefits and appropriate use of dispute resolution
procedures outside of litigation toward that end, focusing on why and how
they can be used to be cost effective while still protecting the client’s interests. One of
the benefits of using a dispute resolution process outside of litigation is maximizing the
efficient use of scarce resources for the clients.

DISPUTE RESOLUTION PROCESSES
make the ultimate decision. Arbitration, or Early Neutral
In the past, the literature referred to these processes
Evaluation, while technically ADR processes, also depend
as “Alternative Dispute Resolution” or “ADR.” By alteron a third party to make the decision. The forms of CDR I
native, of course, reference is made
will discuss in this article all focus on
to the traditional method of dispute
client-determined outcomes.
Nancy
resolution (since we stopped dueling
There are several different flavors
Chausow
or using battle axes), which is the
of CDR and more are being created as
Shafer,
CHAUSOW
courtroom. The options for ADR, and
we continue to struggle to meet client
SHAFER, PC,
demand for these forms of dispute
needs. A substantial percentage (well
of Highland
resolution in family law, are growing
over 50% in many jurisdictions) of
Park IL,
around the world. Clients are looking
divorce cases are being handled pro se
concentrates
not only for cost savings, but also for
these days. More and more often, esin Matrimonial
more control over the process and
pecially since the economic downturn,
Law: Litigation,
the outcomes. A more appropriate
we are being interviewed by potential
Mediation and Collaboration. A
term in the current context, and that
clients who cannot, or think they
focus of her energies is to increase
which will be used in this article, is
cannot, afford a traditional divorce
the education of professionals and
“Consensual Dispute Resolution”
with both parties being represented
the public on process options for
or “CDR.” When we take a matter to
by counsel. Clients then look for ways
divorce. Nancy is a frequent speaker
the courtroom, we are asking a third
to “cut corners.” Properly handled,
at CLE programs.
party, the Judge or Magistrate, to
the CDR processes discussed in this
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article can help clients save money, while not forgoing
any protections, advice, or rights in the process.
COST SAVINGS ARE DIFFICULT TO ASSESS
While the difference between a $2,500 divorce and
a $250,000 divorce may seem self-evident, it is often
hard to explain to clients how a CDR process can save
them money while still protecting their interests. When
a client asks if “mediation” is cheaper than a traditional
divorce, we sometimes cannot answer that question. If
it works, and an agreement is reached in mediation in
only a few sessions, it
may be cheaper than
two lawyers taking the
matter through a traditional litigation process.
But even in traditional
litigation, most cases
settle at some point. A
quick traditional fourway conference; drafting
a settlement agreement;
and doing a “prove-up”
may be cheaper than a
dozen mediation sessions
which ultimately fail to
reach a complete agreement. What I have come
to realize is that each
case has its own “price point.” The amount of fees and
other expenses which may be required to resolve a case
depends on at least four variables:

the litigation process, it is my experience that cases will
settle when they are “ready.” Proper use of CDR processes
can help the parties be ready for resolution.
HOW ARE COSTS SAVING ACHIEVED IN CDR?
If we frame the issue as getting a case “ready” for “resolution,” the issue becomes how much work (i.e., money
spent) needs to be done to get to that point.
Use of CDR allows the attorneys and the clients to
focus on gathering the information they need, rather than blanket and wide-ranging discovery requests
which provide unnecessary documentation,
to answer questions the
clients do not need to
ask. If all you need is an
account balance, then
you don’t request 5 years
of bank records. If you
need to know the marital/non-marital contributions to a retirement
account, could you just
request the statement
immediately prior to the
marriage and a current
statement, and find that
sufficient for the parties?
Use of CDR outside
of the litigation process allows the attorneys and clients
to focus on the tasks required to be ready for resolution,
rather than artificial deadlines imposed by the courts and
unnecessary progress or status calls at the courthouse for
which the attorneys bill. When we gather information in
a CDR process, we get the information needed to answer the questions germane to the clients’ concerns. For
example, if we need to know the balance in the Fidelity
account, we can just call it up on a computer or iPad in
the mediation or negotiation session, and we have the
amount (time expended: 2 minutes). For court purposes, we need to have competent, reliable evidence of that
number, so the formalities are greater, and the work involved is substantially greater and more expensive (time
billed for discovery requests, responding, reviewing, preparing exhibits, marking and submitting them at a trial
conference, introducing them into evidence, or preparing
stipulations, if you are lucky, for a Fidelity account: 2-4
hours or more).
In most CDR processes, the parties agree to use one
expert instead of obtaining and paying for dueling opinions. Some of that expert knowledge is built into a CDR
process such as Collaborative Practice, using a financial
neutral and/or Child Specialist as a member of the team
from the beginning. In other instances, there may be
one real estate or business appraiser hired to provide an
opinion of value. Rather than engaging costly competing

All cases get “resolved,”
it is just a matter
of when and at what
cost, and who does the
resolving – the clients, the
lawyers, or the Judge?

•
•
•
•

Level of conflict;
Complexity of issues;
Sophistication of clients; and
Opposing counsel choices

The shocking price tags discussed around the coffee
bar for some divorces are not shocking merely for the
amount, but for the amount relative to the controversy
and resources of the parties. For example, where one parent spends more than $60,000 for his attorney to contest
a Petition for Contribution to College Expenses of a child
planning to attend the local community college, it seems
out of proportion. Almost certainly, a combination of the
above variables led to that result. Unfortunately, you can’t
go back and do-over a divorce using a different process to
actually compare the potential costs savings.
All cases get “resolved”; it is just a matter of when and
at what cost, and who does the resolving – the clients, the
lawyers, or the Judge. When a client asks, “How much
will this cost?” and “Will this other process be cheaper?,”
we can point to these variables and explain that in a CDR
process, the cost will be as much as they require it to be
to reach resolution. Whether using formal CDR processes, sitting down at the kitchen table, or settlement within
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valuation reports, a less formal opinion of value may be
sufficient, such as a real estate market analysis from a
broker, rather than an appraiser’s report.
Using software and internet resources to assist in
the settlement process can also result in time and money savings in a CDR process. I use Family Law Software
(“FLS”). Other similar software may offer the same benefits. Instead of entering financial data for the client (and
your opponent doing the same) in a CDR process you
can share the FLS file so data is only entered once, and
is transparently available to both sides or to the neutral.
I actually start the data entry process by sending the
client a link which allows them to enter in the initial data
such as assets, liabilities, income and expenses for both
parties. That allows the parties to save on time expended by the attorney or staff. Once the data is entered, the
client just sends you the file, and voilà, you have all the
information and can start working with it and preparing
reports summarizing the information, such as a marital
estate balance sheet or monthly budgets. I also use the
program in settlement conferences, mediations and collaborative sessions to project and review various scenarios. This allows the parties to see the impact of various
options immediately, in real time, or to demonstrate
prepared options for their review. FLS is used for child
support computations (in 21 states and Canada), maintenance options including buyouts and recapture issues,

10 The Docket

property division and allocations, as well as financial
projections up to 50 years out. Another useful feature of
financial software programs like FLS is that they can provide pension valuation calculations which can be useful
if debating an offset or buyout, and are less costly to the
clients than paying for a pension valuation.
In most CDR processes, one of the customary initial
“ground rules” is that the parties will not unilaterally
change the status quo during the process. While this
does not have the teeth of an injunction, since CDR is
a consensual voluntary process, for many people, their
promise is sufficient. It is usually an agreement made for
the purpose of keeping the parties in the CDR process.
After all, if voluntary agreements are not kept during
the process, there is little trust that they will be kept
post agreement. This is often an indicator of parties who
should not be in a CDR process: They have to be able to
maintain this agreement for no unilateral changes to the
status quo during the process when they are trying to
obtain something from the other side (resolution), and
have something to lose if they don’t.
THE “BLACK HOLES” OF DIVORCE COSTS, AND
HOW CDR CAN HELP AVOID THEM
I call certain types of work we end up doing in the
difficult cases “black holes.” Like the definition of a boat,
they are holes in the water into which we throw money,

often for very little return. I have come to identify the
following three major black holes in the divorce process
where most of the costs are incurred and time is spent:
Discovery
Serving overly broad, sweeping discovery requests
and resistance to even the most modest discovery requests can extend, expand, and grow litigation costs.
Even just the traditional, formal discovery requests and
responses, such as interrogatories, can cost more than
the resulting information is worth. In a CDR process, we
handle this through two main techniques:
• Voluntary production of whatever is needed. In
CDR, I often tell clients the questions they need
to have answered, and that we only need whatever
information will answer those questions. We will
also willingly turn over any information that is
needed by the other party to assist in answering
their questions. Of course, knowing what questions
to ask is crucial. This is where a skilled mediator or
financial neutral can provide forms and check lists
for the clients to normalize the exchange of information. This is also where the attorney, whether in
a representation role or, as is done in some jurisdictions, in a consultant role, can help the client frame
the issues and ask the right questions.
• Streamline the requests to what is actually needed.
If there are no questions or claims of dissipation,
you may not need to review years of documentation of expenses. If there are no questions as to
income, assets and liabilities, you may not need
interrogatories or extensive documentation. A
simple balance sheet or current account statements
may suffice. Again, practitioners should ensure
that the client has the information needed to make
good decisions. A good decision requires good
information. Describing the exchange of relevant
information as necessary for each of the parties
to make good decisions is often more persuasive,
and obtains better compliance, than providing the
clients an exhaustive (and exhausting) laundry list
of documents to produce for “discovery.”
Temporary (Interim) Issues
There are several types of interim issues which drain
resources from families in divorce.
• Financial: Child Support and Maintenance, or simply payment of expenses
• Parenting time and parenting decisions
• Residential arrangements
In CDR, we often liberally use interim agreements.
Frequently, when putting together parenting plans,
clients are encouraged to try the proposed parenting
schedules for a period of time while still negotiating,
to see how they “fit.” The same can be done for interim

financial arrangements. Remember, the parties have
usually never gone through a divorce before, and even if
they have, it was not this divorce. They don’t really know
how it will feel to have a parenting time schedule, or
how the finances will work. Problems which arise during
implementation of interim arrangements are then an
opportunity to make adjustments, rather than expensive
court actions for contempt to enforce or to modify the
prior orders.
Emotional Reactions Escalating Conflict and Cost
Another benefit to using a CDR process to avoid
the “black holes” is that the process can be quicker, the
parties are more likely to feel heard, and the parties
have their needs and interests addressed. This avoids
situations where the issues and feelings erupt and create
problems because parties can’t emotionally handle the
divorce stresses.
Much of the escalation of costs in divorce cases can
often be traced directly to actions and reactions from parties, creating a spiral of increased tensions and decreased
rationality. Typically, these emotional responses are taken
out of fear, grief, and insecurity. Anger, depression, and
other emotional affects are responses to the underlying
emotions of fear and insecurity. There is actually a documented neuro-scientific explanation for what happens to
clients in this process. CDR processes can reduce the fear
and insecurity by increasing the clients’ sense of control
over the process and their lives and by providing more
transparency. This enables the clients to work through
their emotional responses to be able to address the “business” of getting divorced, thus reducing the action-reaction spiral we often see in divorce cases and the attendant
costs which would otherwise be incurred.
Of course, if any CDR process fails, then it is not
really cheaper. Advise your clients to build in protections
so the process they choose does not fail unnecessarily or
prematurely. They may need to terminate CDR in a joint
session, so that emotional reactions can be managed
and addressed, instead of abruptly ending the process.
Choosing the right CDR process can also impact the
ultimate success or failure, with one variable being the
amount of support and advice the client needs through
the process.
CDR Options
Parties today have several choices of CDR processes,
and they can pick the one which best fits their needs.
These needs may focus first on price, but may also
include need for support and advice during the process
and varying degrees of control over the process and the
outcome. As much as I try to think imaginatively, I still
arrange these choices in my mind in a linear fashion, as
though on a continuum. Others may see or describe these
options differently. At one end, we have the parties sitting
down at the “kitchen table” working out all of their issues
between themselves. This method often does not involve
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attorneys, or involves legal assistance sparingly. This also
provides the parties with little protection from mistakes
or unclear decision making. These cases too often don’t
involve attorneys (until we are called in to fix the resultant problems).
• Slightly more attorney involvement and client
support occurs with “unbundled legal services” or a
“consultant attorney.” A client may choose to work
with an attorney only for some advice and guidance. This may not be for the whole case, but for
certain discrete issues or tasks. Often this role is requested in conjunction with another CDR process,
such as mediation or the “kitchen table” process.
• Mediation, including early court ordered diversion,
is another process on the dispute-resolution continuum. Mediation means the clients are working
with a third party, who acts as a neutral facilitator
assisting the parties in reaching agreement on the
issues in dispute. Early mediation, meaning mediation which occurs early in the process, is often used
before a case is even filed. This can have strong
cost-savings attached, since the parties will only
spend their money on needed work. One drawback
to mediating before the parties have had a chance
to define the issues or exchange information is
a higher possibility of failure. These preliminary

Over 500 LCBA
Members Participated
25 years since the last one
The 2015 LCBA Membership
Composite has arrived
Purchase your copy today!
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steps are part of the mediation process, but must
be voluntary and carefully directed by the mediator.
Mediation, even early mediation, can occur with
the attorneys being involved in the process from
the beginning. This can often streamline the stages
of mediation, including issue framing, data gathering and option generating, leading to lower costs
by moving the process along faster. It is good advice
to the client to engage at least some attorney input
during the mediation process and not wait until
the deal is struck, and then bring it to an attorney
for review. We should explain to our clients the
need for education and input along the way to save
money in the long run.
• Collaborative Practice is another CDR process which
can, achieve overall costs savings by streamlining the
process. As a CDR process which involves attorneys
and other supportive team members, such as a
financial neutral, child specialist, and coach(es), at
first blush it may seem like it will be more expensive.
Collaborative Practice, however, allows the parties to
receive the support they need, when they need it, at
the most efficient cost. Again, using my theory that
every case has its optimum “price point,” Collaborative often allows the parties to get the supportive
assistance they require at a lower overall cost.

• Cooperative or Case Settlement negotiations are a
CDR process, although they often take place in the
context of ongoing litigation. I would include here
mandatory court diversion to late-stage mediation, such as mediation immediately before trial.
One opportunityfor cost savings at this stage is to
reachagreement, if possible, with your opposing
counsel to suspend any litigation action while
settlement negotiations continue. This allows the
parties to fund only one “spinning plate” at a time,
so that if negotiations are successful; the money
may never have to be spent on the deferred litigation-related actions.
CDR Process Selection and Screening
Whether advising clients on the choice of CDR process, or as a provider of such services, it is important to be
aware of impairments such as substance abuse, mental
illness, or domestic violence. In family law, we see a high
incidence of co-morbidity of these types of impairments.
Some attorneys will determine that the existence of any of
these impairments rules out the use of a CDR process for
that couple. Keep in mind, however, that the traditional
litigation system often does not work well for these couples. If you choose to proceed with a CDR process in light
of impairment to one or both parties, there will need to be
additional support and protections built into the process.

Sometimes, there are imbalances of power or
knowledge which do not rise to the level of impairment,
but which could still impact the suitability of a CDR
process for those couples. This does not mean CDR is
necessarily ruled out where there is an imbalance, but
it does need to be addressed truly to reach a consensual
result.
Process selection becomes important where there are
impairments or imbalances; you need to help the client
determine which process will best meet and accommodate his or her needs. Remember, no process is ideal,
including traditional litigation. Problems exist in any
venue; many of the clients’ problems pre-date and are
unrelated to the divorce itself. One concern is that the
CDR process itself may feed the problem instead of containing it. One client’s need for continued engagement
may result in a longer, more drawn out process in a CDR
setting because there are no deadlines and no way to
force decisions other than to terminate the process.
The important element is process accommodation to
adjust the process to meet the clients’ needs. This requires
an assessment of those needs, and an honest dialogue
with the client(s). Whatever process is chosen, it is a good
idea to let the clients make that decision after gathering
all the information about their process choices. Informed
consent to a CDR process is critical. Of course, getting that
informed consent in writing is always a good idea.
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Chit Chat

The Civil Trial and Appeals Committee will
host an end of the year wrap up at The Grille on Laurel in Lake Forest on Thursday, June 18 at 5 p.m. This
will be the Committee’s last meeting before the summer break. Meetings will resume in September.
***
Diversity Committee Chair Shyama Parikh and
Community Outreach Chair Irene Curran presented at the LCBA CLE buffet on June 4, 2015 on “How
Diversity has Affected the Practice of Law.”
***
The Real Estate Committee is on summer break
and will resume meeting the first Thursday in August.
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virginia@lakebar.org

July 2015

15

Roth IRA Conversions

Estate and Tax Planning Information

E

BY DAVID J. GORDON

xecutive Summary: Roth conversions involve current taxation of retirement plan
assets in exchange for the elimination of future federal income taxation of qualified distributions and required minimum distributions during the life of the Roth
IRA owner (but post death required minimum distribution rules still apply). This article
provides a framework within which to understand and evaluate the decision and lends
insight into benefits and pitfalls.
Roth IRA conversions can offer a number of benefits,
death of the IRA owner.
most notably the suspension of required minimum distriIn 2010, the Tax Increase Prevention and Reconciliabutions during the life of the Roth IRA owner (post-death
tion Act of 2005 (“TIPRA”) eliminated the $100,000 Modirequired minimum distribution rules still apply), future
fied Adjusted Gross Income (“MAGI”) and tax filing status
tax-free distributions of earnings for those meeting the
limitations for conversions to Roth IRAs from Traditional
qualified distribution requirements, and a hedge against
IRAs and employer-sponsored retirement plans. Roth IRA
potential, future tax hikes. In addition to the aforemencontributions are still subject to MAGI limits, phased out if
tioned benefits, there may be some
MAGI is between $116,000 and $131,000
other less-obvious reasons to considfor single and Head of the HouseDavid J.
er a Roth IRA conversion, including
hold filers and between $183,000 and
Gordon, CFP®,
opportunities to offset the conversion
$193,000 for joint filers in 2015. Married
CIMA® is an
Executive
tax using carry forwards from items
couples filing separately are phased out
Director –
including charitable deductions, Net
of eligibility to make Roth IRA contriFinancial
Operating Loss (NOL), and investment
butions between $0 and $10,000 if they
Advisor
tax credits. There is also potential for
lived together for any part of the year.
and Senior
greater long-term growth when assets
In passing the tax-reducing comPortfolio
Management
from your taxable account are used
ponents of TIPRA, Congress sought
Director in the
to pay conversion taxes, and there
to limit Federal revenue reductions
Deerfield, IL
may also be an estate tax savings from
to under $70 billion over the 10-year
offices of Morgan Stanley.
income tax payments made prior to the
budget period. During that period,
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the Joint Committee on Taxation projected a tax revenue
increase of some $6.4 billion (present value) resulting from
Roth IRA conversions. Interestingly, the Tax Policy Center
(www.taxpolicycenter.org) estimates that true longer-term
cost to the Government will be over double that amount
due to lower Traditional IRA tax collections in future years
(Roth Conversions as Revenue Raisers: Smoke and Mirrors, Burman, 2006).
ROTH IRA OVERVIEW
Funds contributed to Roth IRAs are not tax deductible.
However, potential earnings accumulate tax-deferred, and
distributions that satisfy the qualified distribution requirements are federal income tax-free. To be a federal income
tax-free qualified distribution, the distribution must be
made (a) after the five-tax-year holding period; and (b)
on or after the owner reaches age 59 ½, due to the owner’s
death or qualifying disability, or for a qualified first-time
homebuyer purchase.
The five-tax-year holding period for qualified
distributions begins on
January 1 of the first tax
year for which a regular
contribution (or, if earlier, in which a rollover
or conversion contribution) is made to any
Roth IRA established for
you as owner.
Distributions of
earnings before age 59 ½ are generally subject to a 10%
penalty tax in addition to ordinary income taxes. Under
the Roth IRA distribution rules, all your Roth IRAs (other
than Inherited Roth IRAs) are treated as one Roth IRA for
purposes of determining the taxable amount. Based on a
unique set of distribution ordering rules for Roth IRA’s,
after-tax contributions (e.g., nondeductible contributions,
conversion contributions, etc.) are treated as distributed
first (i.e., before any earnings coming out). In general, this
means that you can take distributions of your Roth IRA
after-tax contribution amounts without tax or penalty tax.
Where any of your Roth IRAs include converted funds,
the annual nondeductible contributions are considered
distributed before converted amounts, then converted
amounts (earliest first) and finally, earnings. Converted
amounts (including rollovers from non-Roth employer-sponsored qualified retirement plans) distributed prior
to the five-tax-year period for that particular conversion
contribution or age 59 ½ , whichever occurs first, may be
subject to a 10% penalty tax. Each amount converted begins its own five-year holding period although the “clock”
for qualified distribution purposes starts in the year for
which you make your first regular Roth IRA contribution
(or, if earlier, the year in which you make your first rollover
or conversion contributions) to any Roth IRA you hold as
owner.

While the 10% penalty tax for early distributions does
not apply to conversion distributions, it does apply to
amounts distributed from retirement plans to pay conversion income taxes.
Exceptions to the 10% penalty tax can be found under
Section 72(t) of the Internal Revenue Code. Exceptions
include death or qualifying disability of the IRA owner,
qualified first-time home buyer expense (up to a lifetime
maximum of $10,000), certain medical insurance premiums for eligible unemployed individuals, qualified medical
expenses over 10% of adjusted gross income, IRS levy,
qualified education expenses, qualified reservists distributions, and amounts taken as a series of substantially equal
periodic payments based on the life expectancy of the
owner or the joint lives of the owner and the designated
beneficiary.
Unlike Traditional IRAs, the Roth IRA has no age 70½
required minimum distributions (“RMD”) during the life
of the Roth IRA owner
(post-death RMD rules still
apply). In addition, so long
as the taxpayer has earned
income, contributions can
be made to a Roth IRA after
age 70½, subject to MAGI
phase-out limitations, as
mentioned above. As a
result, Roth IRAs can continue to grow over the life
of the original owner, and
funds can continue to grow
without required minimum withdrawals if the surviving
spouse is either (a) the sole beneficiary of the Roth IRA
and elects to treat the Roth IRA as his or her own, or (b) a
beneficiary and rolls the Roth IRA assets over into his or
her own Roth IRA.
In cases of a non-spousal beneficiary, Roth IRA distributions can generally be “stretched” over the life expectancy of non-spouse beneficiaries so long as they begin
distributions in accordance with the rules. In other words,
the stretch opportunity is generally lost in cases where
the non-spouse beneficiary does not timely commence
required minimum distributions.

“The longer the
interval before eventual
distribution, the greater
the expected benefit.”

ROTH IRA FEATURES
• No RDM for Roth IRA owners who are 70 ½ or older
(beneficiaries are subject to post-death RMD rules)
• No limit on the amount that can be converted
• No limit on the number of conversions (certain limits apply to reconversions)
• Ability to re-characterize until the latest tax filing
date, including automatic extensions (provided all
requirements are met)
• Potential tax-free compounding of earnings
• Potential income tax-free qualified distributions for
the Roth IRA owner and their named beneficiaries
• Potential tax-free wealth accumulation for heirs
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FIVE MAIN VARIABLES, THREE GENERAL
GUIDELINES
Although the rules are relatively clear, unknowable
future events and variables can create uncertainties in a
conversion analysis. At the same time, it should be noted
that it is generally more advantageous to pay the taxes due
on a Roth conversion from other funds (i.e., nonqualified
funds); otherwise, you will have less assets in your Roth
IRA to benefit from potential tax-free growth, and if you
are under age 59 ½ and pay the taxes with qualified funds,
you will generally be subject to a 10% early distribution
penalty tax on the qualified funds used to pay the taxes.
Also, if your future distributions are subject to the same
or lower tax rates, you may not benefit economically from
the conversion. (Note that other reasons to consider a Roth
IRA conversion are described later in this article.)
When addressing multiple areas of uncertainty, general rules can sometimes be helpful. In fact, many articles
and advisors seem to capitulate and simply suggest making
a partial conversion in an attempt to ”hedge” the future.
To the contrary, the purpose of this article is to guide
the decision-making advisory process by addressing the
uncertainties, identifying economic opportunities, and
providing a framework within which to make informed,
objective choices.
There are five main variables where a Roth IRA conversion analysis requires key assumptions: (1) Income needs;
(2) Life-expectancies; (3) Portfolio returns; (4) Conversion
and distribution tax rates and; (5) Source of the conversion
tax payment. Because these variables can be interrelated,
it can often be helpful to isolate and examine the three
general guidelines described below.
TIME TO DISTRIBUTION
One of the more widely-held general rules is that the
longer the interval before eventual distribution, the greater
the expected benefit. Conversions are generally expected
to be more attractive in cases where income needs can be
met from other sources. In other words, to maximize the
benefit of converting, the goal is to allow funds in the Roth
IRA to grow as long as possible prior to distribution.
Absent income needs, the life expectancy of the owner
can be used to project when funds might be distributed
to the spousal and (eventually) non-spousal beneficiaries.
Shorter life expectancies (i.e., older owners and beneficiaries) will mean earlier distributions. Where the owner does
not need income from the IRA, and barring premature
death or asset invasion, using younger beneficiaries can
provide a greater incentive for conversion. This assumes
that younger beneficiaries will live longer, allowing longer
distribution periods and larger future values.
Whether you view it as a “miracle of compounding” or
the wisdom of tax-deferral, the underlying assumption is
that Roth IRA assets will continue to grow if not distributed. Indeed, there are many Roth IRA Calculators (internet
and otherwise) that simply extrapolate growth, and use a
bar chart, graph, or spreadsheet to demonstrate that Roth
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IRA conversions can result in larger ultimate valuations
and larger future distribution amounts.
The time value of money concept tells us that a dollar
today is more valuable than the same dollar at some date in
the future. It is based on the assumption that money today
can be invested and will grow to a larger amount in the
future. To put a future Roth IRA conversion ”windfall” into
proper perspective, it is important to reduce the future
income streams of both the Traditional and Roth IRA to
their present values. When computing present value of a
single future amount or payment, there are four variables
that must be identified. In the formula below, the variables
are (1) Present Value “PV;” (2) Future Value “FV;” (3) Interest Rate “i;” and (4) Number of Periods “n” as follows:

When analyzing the present value of a series of future
payments, a financial calculator can be helpful, especially
in cases where there are uneven amounts or uneven distribution dates. While the formulas for irregular periods and
unequal distributions are beyond the scope of this article,
the PV of a series of payments will be the sum of each
distribution’s PV. In practice, one could simply perform PV
computations on each future payment and then sum all of
the resulting PVs to learn the cumulative present value of
future cash flows.
PORTFOLIO RETURNS
In conformity with the goal of increasing the Roth IRA
values through delayed distributions, increased return assumptions will also tend to favor the conversion decision.
To provide potential conversion clients with a solid grasp
of the importance of higher return expectations to the
conversion decision, it can be helpful to consider different
examples using lower and higher return assumptions.
DISTRIBUTION TAX RATES
When distribution tax rates are higher than conversion tax rates, there may be an advantage even where the
conversion tax is taken from the IRA. As also indicated, the
advantage typically increases when the conversion tax is
taken from an outside source. In fact, assuming a constant
tax rate, there may not be an advantage to converting if
funds are taken from the IRA to pay the resulting conversion-related tax liability. The Roth IRA conversion advantage will increase with (1) longer time until distribution,
(2) greater investment returns, and (3) higher taxes at
distribution.
STRATEGIC CONVERSION USES
In contrast to the variable assumptions surrounding
the Roth IRA conversion decision, there are also more
controllable planning considerations that may make a conversion desirable. These considerations include (1) estate
planning; (2) asset protection; (3) other income tax consid-

erations; (4) gift tax advantages; (5) estate tax mitigation;
(6) enhanced portfolio growth potential; and (7) interaction with social security or other entitlement programs
ESTATE PLANNING
The payment of federal income taxes during the decedent’s lifetime reduces the decedent’s taxable estate and,
thus, may reduce the estate tax liability in an otherwise
taxable estate. For example, assuming a federally taxable
estate in the 45% bracket, the impact of paying taxes for
a Roth IRA conversion is to effectively ”save” 45% of the
amount of the income tax paid – which would otherwise
be held and taxed in the estate. For these reasons, in
the case of an impending death, a Roth IRA conversion
may be beneficial, but you should discuss such with your
own independent legal and tax advisor before taking any
action. It may also be advantageous to note that, although
there is no federal income tax deduction allowed for state
death taxes levied on IRAs, there may be a federal income
tax deduction based on the amount of federal estate tax
paid, which is commonly known as the income-in-respectof-a-decedent federal income tax deduction. Note that if
the IRA beneficiary is a charity, it will not be beneficial to
convert a Traditional IRA to the Roth IRA.
ASSET PROTECTION
As described below, IRAs (other than inherited IRAs)
may receive some creditor protection in bankruptcy,
but creditor protection in non-bankruptcy proceedings
generally depends on state creditor laws, which can vary
by state. It may be advantageous to use non-IRA (and
non-qualified) funds to pay Roth IRA conversion taxes,
rather than having those same funds subject to attachment
by creditors in bankruptcy (and, depending on the state,
possibly non-bankruptcy proceedings). Since income tax
payments have a priority payment position in a bankruptcy proceeding, taxpayers should take steps to assure
that there will be sufficient non-IRA funds to pay the tax
liability, or face the potential of being required to take IRA
distributions to make good on the liability.
The federal Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”), protects
Traditional and Roth IRA contributions and earnings from
creditors in bankruptcy proceedings to a maximum limit
of $1,245,475 adjusted for inflation every three years. BAPCPA does not cap the exemption for rollovers to IRAs from
employer sponsored qualified plans (other than IRA based
plans), so the amount rolled over to an IRA from employer
sponsored qualified plans (other than IRA based plans) are
fully protected. The protection extends to all Traditional,
Roth IRA, and rollover IRA accounts, but does not extend
to inherited IRAs. Also, it is important to remember that
the anti-alienation provisions of ERISA and ERISA preemption continue to protect ERISA-qualified plans from
certain other creditors such as state creditor claims outside
of bankruptcy. IRAs still do not have the same level of
protection as qualified plans and are still subject to state

creditor laws. The protection afforded Roth IRAs may
differ from other types of IRAs.
Due to complexity of bankruptcy and creditor protection laws, you should reach out to your legal advisors to
discuss any concerns that you may have about the protection of your retirement assets and the application of
Federal or State law.
OTHER TAX CONSIDERATIONS
Many taxpayers who have potentially valuable but
presently unusable tax deduction items can benefit from
additional income. This category includes charitable
deductions that are annually limited by the percentage of
taxable income they can offset. Also included are tax credit
carry forwards and flow-through tax entities with net operating losses and insufficient ordinary income to deplete
them. In these cases, the Roth IRA conversion may have
special attractiveness.
The same ability to offset taxes due on conversion
amounts can be used to balance charitable contributions
in excess of current-year deductible amounts. Because unused charitable deductions do not survive the death of the
taxpayer, this strategy can be especially valuable in cases
where the deduction carry forward may be at risk due to an
impending death. The ability to offset Roth IRA conversion
taxes with charitable deductions can also add economic
benefit to techniques such as charitable remainder trusts
and charitable lead trusts by allowing the deduction to be
used up sooner rather than carried forward.
Other use-it-or-lose-it tax deductions, including annual medical deductions, are contingent on the deductible
amount exceeding certain thresholds based on adjusted
gross income, which may make a Roth IRA conversion
more attractive because a Roth IRA conversion may have
the effect of lowering the taxpayer’s future includable income for federal income tax purposes, and, as a result, lower the taxpayer’s adjusted gross income, making it more
likely that the taxpayer may benefit from such deductions.
Also, since social security benefits can be taxed when income levels exceed certain amounts, converting to a Roth
IRA may allow those benefits to avoid taxation by avoiding the receipt of taxable income resulting from RMDs or
voluntary distributions from Traditional IRAs. However,
in the year of conversion, this strategy may have a negative
impact on clients already receiving social security or other
potentially taxable benefits.
The taxation of the conversion will depend upon the
Pro-Rata Rule’s ratio of before-tax to after-tax amounts. In
cases where pre – and post-tax contributions were made
or rolled over to any of the taxpayer’s Traditional IRA
accounts (including SEP-IRAs), the Pro-Rata Rule requires
that each distribution (including conversion distributions
or deemed distributions) from any non-Roth IRA(i.e.,
Traditional, SEP or SIMPLE IRA) contain a proportionate amount of pre-tax and after-tax dollars, based on the
pre-tax and after-tax amounts in ALL the non-Roth IRAs
owned by you.
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Because tax rules are complex and subject to various
conditions and exceptions, you should consult with and
rely on your own independent tax advisor before undertaking any of the strategies detailed in this or any other
section of this article.
RECHARACTERIZATION AND
RE-CONVERSIONS
Conversion earlier in the year also gives taxpayers
more time to take advantages of an opportunity known as
“recharacterization.” Recharacterization allows investors to
undo a conversion and eliminate the attendant tax liability
by moving the funds back into the Traditional IRA, subject
to certain requirements and limitations.
Recharacterizations must be completed by the due
date of the federal income tax return, including automatic
extensions. Generally, taxpayers will wish to wait at least
until the end of the conversion year before deciding to
recharacterize. The timeframe gives taxpayers converting
in January up to 21 months to reflect on the wisdom of the
conversion. Re-conversion is permitted after the later of
30 days after the recharacterization transfer, or January 1 of
the year following the conversion. This prohibits re-conversions of the same amounts from occurring in the same
tax year. Note that, in the case of a partial conversion, the
unconverted amount remains eligible for same-year conversion, even where there is a re-conversion of a different
conversion amount. A failed re-conversion may result in
an excess Roth IRA contribution, subject to the 6% excise
tax (as described above). Note, however, the 6% excise
tax does not apply if the excess contribution amount is
removed from the IRA by the due date (including extensions) of the taxpayer’s return for the year of the contribution.
PARTIAL CONVERSIONS AND
RECHARACTERIZATIONS
Since the future tax rates are not known until enacted
into law, a partial conversion may be an attractive choice
that also allows flexibility for future conversions. In the
case of full characterization of the entire Roth IRA balance
in an account, no gain/loss calculation is needed. However,
for partial recharacterizations, the amount recharacterized
must include the gain or loss experienced while the converted funds were in the Roth IRA account. This amount,
known as the Net Income Attributable to the contribution
(including conversion contribution), must also be transferred back to the traditional plan.
For example, if $100,000 was converted to a Roth IRA
and earned 10%, recharacterizing half ($50,000) of the
original conversion will require a transfer back to the Traditional IRA of $55,000. Similarly, if the performance while
in the Roth IRA was negative, the amount of the partial
recharacterization would be less than the pro rata portion
of the original conversion. The IRS, in Income Tax Regulation section 1.408A-5, provides the following formula for
determining gain/loss:
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Net Income = Contribution x
(Adjusted Closing Balance –
Adjusted Opening Balance)
Adjusted Opening Balance
Receipt of funds (including negotiable instruments,
e.g. checks) by the taxpayer, even temporarily, may trigger
disallowance of the recharacterization. Care should therefore be taken to assure trustee-to-trustee transfers for recharacterizations. A failed recharacterization is considered
an IRA distribution and will generally trigger both federal
income tax and a potential 10% penalty tax. It may also
result in an excess contribution to the receiving IRA, subject to the 6% excise tax for each year the excess amount
remains in the account and is not absorbed by the unused
annual contribution limit in subsequent years (if any).
To allow easier recharacterization of such converted
amounts (if needed), it may be helpful to establish a separate Roth IRA account, at least temporarily, to avoid comingling converted assets with prior Roth IRA investments.
Where the partially-converted account also contains
non-deductible contributions, the unconverted remainder
will keep the same ratio of deductible vs. non-deductible
assets as existed prior to the partial conversion in aggregate in all Traditional IRA, SEP, or SIMPLE plans. Because
recharacterization and conversion rules (including reconversions) are complex and subject to various conditions
and exceptions, you should consult with and rely on your
own independent tax advisor before undertaking a recharacterization, conversion, or reconversion.
BRACKET CREEP, PHASE OUTS AND SOCIAL
SECURITY
Distributions from traditional IRAs, including conversions to a Roth IRA, are taxable events. The additional
income from a distribution may push the taxpayer into
a higher marginal tax bracket. With the higher income
levels attributable to conversion proceeds, there may also
be a phase-out of certain otherwise allowable deductions,
resulting in additional tax. To avoid surprises, do the math
first.
As indicated above, a Roth IRA conversion may mean a
lower tax on future Social Security benefits since Roth IRA
qualified distributions are not includable in income. On
the other hand, because the taxable portion of traditional IRA distributions (including conversion distributions
and deemed distributions) is considered income, Roth
IRA conversions may have unintended tax consequences
for those already collecting Social Security. The amount
of Social Security benefits that are subject to taxes may
increase if modified AGI plus half the Social Security benefits received during the tax year exceeds the base amount.
In 2014, the base amounts are $32,000 for married couples
filing jointly and $25,000 for single filers.
ESTATE PLANNING OPPORTUNITY
Roth IRA owners are not required to take RMDs
(including a spousal beneficiary who is either (a) the sole

beneficiary and elects to treat the account as their own, or
(b) a beneficiary and rolls the assets over to his or her own
Roth IRA). Non-spouse beneficiaries of Roth IRAs should
begin RMDs the year following the year of death of the
IRA owner to take advantage of the Stretch IRA strategy
which generally allows distributions to be taken over their
(presumably longer) life expectancy. As a result, significant
accumulations may be transferred to future generations.
In contrast, owners of Traditional IRAs who are 70 ½
or older must take RMDs by December 31 of every year.
Note, however, the RMDs for the year in which the IRA
owner reaches age 70 ½ may be delayed until April 1 of the
following calendar year. If the first year’s RMD is delayed
until April 1 of the following calendar year, the IRA owner
will be required to take two RMDs during the same year.
If the IRA owner has both pre-tax and after-tax amounts
in any of his or her non-Roth IRAs (i.e., Traditional, SEP,
SAR-SEP, and SIMPLE IRAs), the taxation of his or her
non-Roth IRA distributions will depend upon the ratio of
pre-tax and after-tax amount in all of his or her non-Roth
IRAs, which is known as the Pro-Rata Rule.
Regardless of whether RMDs had begun, a spouse
named as beneficiary stands in a unique position as compared to non-spousal beneficiaries. A spousal beneficiary
may roll the Traditional IRA into his or her own name, and
is only required take RMDs upon reaching age 70 ½ and
uses the IRS Uniform Table to determine each year’s applicable divisor, which may result in a longer distribution
period than the single-life table. However, if the spousal
beneficiary holds the account as an inherited Roth IRA,
the spouse is subject to post-death RMD rules, using the
single-life table to determine the applicable distribution
period for each year.
Non-spouse beneficiaries do not have the ability to
rollover the IRA they inherit to their own IRA, nor are they
able to do a 60-day rollover of any IRA assets they actually
or constructively receive. If they decide to keep the inherited IRA, the IRA custodian must title the account to distinguish its origin as an “Inherited” or “Beneficiary” IRA.
If the non-spouse beneficiary plans to take advantage of
the stretch IRA strategy, they must take RMDs by December 31 of each year beginning with the year following the
IRA owner’s year of death. These beneficiaries will use the
Single Life Table (Term Certain) which bases distribution
amounts on the age of the beneficiary in the year following
the year of the IRA owner’s death. That life expectancy is
then reduced by one in each subsequent year.
If RMDs are not taken by December 31 of the year following the IRA owner’s year of death, and the IRA owner
died before their required beginning date (“RBD”), then
the IRA account may need to be fully distributed before
the end of the fifth year following the IRA owner’s death to
avoid excise tax penalties. If a Traditional IRA owner dies
after their RBD, there is no 5-year option and any distribution missed will be subject to a 50% excise tax penalty on
the amount not distributed. A deceased Roth IRA owner
is always treated as having died before their RBD and the

5-year option is always available. A beneficiary who has
missed an RMD should consult with a tax professional to
determine the best course of action.
PAY TAXES FROM NON-RETIREMENT PLAN ASSETS
The economic merit of a Roth IRA conversion usually requires the present value of the tax-free growth in
the Roth IRA to offset and exceed income tax paid for the
conversion opportunity. Generally, the longer funds can
remain in the Roth IRA, the greater the benefit. Additional
factors influencing the conversion decision include the expected investment returns, and the tax rate at conversion
versus the tax rate at distribution. It will generally be best
to pay the Roth IRA conversion taxes from non-IRA assets.
This allows a larger amount to benefit from long-term taxfree growth potential.
CONVERTING OTHER ASSETS
Tax Consequences of Conversion with Large Rollover
Accumulation
Beware of a potential conversion trap arising from
same-year employer plan rollovers. Since the Pro-Rata Rule
is calculated using the year end fair market value of all
the taxpayer’s non-Roth IRAs, rolling over large amounts
from employer plans may reduce the after-tax portion of
the conversion distribution and, therefore, increase the
amount of tax owed as a result of the conversion (assuming the taxpayer has after-tax amounts in any of his or her
non-Roth IRAs).
For example: Assume an investor has a Traditional IRA
balance of $100,000 that includes $50,000 in non-deductible contributions. The investor wants to covert during the
year and believes that taxes will be owed only on $50,000.
However, after the conversion, but in the same tax year,
a $400,000 401(k) plan rollover is made into a Traditional IRA for that investor. Suddenly, the taxable portion of
a $100,000 conversion is 90% ($90,000). If instead, the
401(k) rollover was delayed until the following year, the
taxable portion of the current-year Traditional IRA conversion would be only 50% ($50,000). As indicated above, this
is because the Pro-Rata Rule aggregates all SEP, SIMPLE,
and/or Traditional IRA values on December 31 of the year
of the distribution (including conversion distribution or
deemed distribution) to determine the taxable vs. non-taxable ratio of a distribution.
To avoid this problem, consider waiting to rollover
employer-sponsored retirement plans until a year after
the Roth IRA conversion. If an employer plan rollover has
already been made, depending upon the terms of the plan,
it may also be possible to transfer it back before December
31 of the rollover year. Because plan rules can vary, you
should consult with the plan administrator to confirm that
incoming rollover contributions are allowed and the plan
will accept them.
401(k) Plan or 403(b) Annuity Conversion to Roth IRA
Conversions from employer-sponsored plans can be
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made by direct rollover of before-tax and/or after-tax money from the plan to the Roth IRA. In addition, amounts
can be distributed from the plan and rolled over to the
Roth IRA within 60 days of the distribution date. Pre-tax
amounts that are converted will be included in the IRA
holder’s gross income for the year but Roth IRA conversion
of after-tax amounts will not be taxable income. In each
case, the amount rolled over must be an eligible rollover
distribution. You may be able to convert only the after-tax
portion of your qualified retirement plan assets in your
employer’s plan (other than IRA based plans), but you
should consult with the administrator of the plan, as well
as your own independent tax advisor to get more information and guidance concerning the applicable rules.
Keep in mind that when you directly receive a distribution (versus a direct rollover) of pre-tax amounts from an
employer plan, the plan is required to withhold a mandatory 20% for federal taxes. Applicable taxes and penalties
on the amount of the rollover contribution can be avoided
if the entire amount of the lump-sum distribution is deposited into an eligible retirement account within 60 days
of receipt. If the 60-day deadline is missed, the entire taxable portion of the distribution will be included as income
and there may also be a 10% tax penalty, depending on age
and the reason for the distribution.
In rolling over the total distribution amount (including withholding) the investor must personally deposit (out
of pocket) the 20% tax withholding that was deducted
from the distribution. Any taxable portion not rolled over
(including the 20% tax withholding) will be considered a
taxable distribution and income tax will be owed (on the
taxable portion of the distribution) plus a 10% penalty tax,
if under age 59 ½ unless an exception applies. Some states
may require withholding of taxes as well.
Roth IRA Conversion of Annuities
Because the distribution rules require the fair market
value of any assets distributed or converted from an IRA
be used to determine the taxable amount, the Income Tax
Regulations provide specific guidance on annuity contracts involved in conversions in order to ensure the full
fair market value of an annuity contract gets taken into
account. The regulations require that the actuarial present
value of an annuity’s “additional benefits” be added to the
annuity contract’s account value along with certain charges
assessed during the immediately preceding 12 months
when determining the fair market value of the contract at
the date of conversion. These rules cover contracts with
a living and death benefit features, as well as any other
additional features or benefits provided under the terms of
the annuity contract.
The “Back Door” Roth
For taxpayers where income levels prohibit Roth IRA
contributions, there may be an indirect way to accomplish
the same end – as long as there are no pre-tax IRA balances
(i.e., tax deductible contributions and tax deferred earn-
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ings) in any of the taxpayer’s non-Roth IRAs. This workaround involves a non-deductible contribution to a Traditional IRA followed by a Roth IRA conversion. Because the
Traditional IRA contribution was not deducted for federal
income tax purposes, the conversion of the nondeductible contribution constitutes a non-taxable distribution
(assuming no increase in value).
Because the pro-rata rules that apply to partial conversions, it is important that no pre-tax IRA balances exist
in any of the taxpayer’s non-Roth IRAs during the tax year
of the conversion distribution or deemed distribution.
However, the IRS could challenge this strategy through use
of the step transaction doctrine, disallowing the conversion transaction and treating the contribution to the Roth
IRA as an excess Roth IRA contribution, subject to the 6%
excise tax for each year the excess amount remains in the
Roth IRA.
Due to complexity of these rules, including the step
transaction doctrine, you should consult with and rely on
your own independent tax advisor before undertaking this
strategy.
SOME TIPS
• For very large plans, consider a separate Roth IRA for
each asset class. This may give the investor an opportunity to selectively recharacterize those classes that
decline in value and to keep the conversion for those
that increase in value.
• For indecisive clients, consider converting a small
amount, say $100, to begin the 5-tax-year holding
period for Roth IRA qualified distribution purposes.
Be aware of account fees that may result from low
balances.
• For clients whose IRA distribution contain only
after-tax dollars, conversion is a logical choice since
taxes will only be due on gains (if any) in the account. Be aware of the Pro-Rata Rule and aggregation requirement.
• For clients with both after-tax and deductible IRA
contributions, a rollover of the taxable IRA amounts
into an employer-sponsored plan may be an attractive way to separate the non-taxable dollars for
conversion into a Roth IRA. The removal of pre-tax
contributions and tax deferred earnings from a Traditional IRA can leave only after-tax contributions.
This occurs because special rules provide that a rollover from an IRA to an employer-sponsored plan is
only permitted to the extent of the pre-tax amounts
and the rollover rules treat the amount rolled over
as coming from the pre-tax amounts first. However, as indicated above, not all employer sponsored
plans accept rollovers, so you should check with
the plan administrator/sponsor to ensure the plan
can and will accept such a rollover. Also, employer

plans differ in significant ways from an IRA, so you
should check with the plan administrator/sponsor
with respect to distribution restrictions, investment
options, beneficiary provisions, etc. You should also
consult with your own legal and tax advisor before
employing such a strategy.
• “Death-bed” conversions may be attractive to certain
taxpayers, particularly, for those with taxable estates.
Conversion is not advised for IRAs having only charitable beneficiaries.
TAKEAWAYS
The Roth IRA conversion MAGI limits and tax filing
status eligibility are eliminated beginning in 2010. Conversions are most effective when taxes are paid from outside
sources, future tax brackets are higher, and distributions
are delayed as long as possible. Conversions may cause
bracket-creep and can impact both itemized deductions
and Social Security income. The 10% early distribution
penalty tax does not apply to conversion distributions, but
may apply to amounts taken from Traditional IRAs to pay
conversion taxes.
Conversions are best made early in the year. All conversions offer recharacterization opportunities including
the opportunity to respond to miscalculations, changes in
income or to take advantage of market declines prior to tax
filing deadlines, provided the applicable requirements are
met. Special issues may arise in the case of (a) concurrent
employer retirement plan rollovers, and (b) conversions
involving annuity contracts. Conversion decisions should
be based upon careful calculations and may not be the
best alternative for everyone.

believe to be reliable, but we do not guarantee its accuracy,
completeness or timeliness.
Tax laws are complex and subject to change. Morgan
Stanley Smith Barney LLC (“Morgan Stanley”), its affiliates
and Morgan Stanley Financial Advisors and Private Wealth
Advisors do not provide tax or legal advice and are not “fiduciaries” (under the Internal Revenue Code or otherwise)
with respect to the services or activities described herein
except as otherwise provided in a written agreement with
Morgan Stanley. Individuals are encouraged to consult their
tax and legal advisors regarding any potential tax and related consequences of any investments made under an IRA.
A Roth Conversion may not be right for everyone.
There are a number of factors taxpayers should consider
before converting, including (but not limited to) whether
or not the cost of paying taxes today outweighs the benefit
of income tax-free Qualified Distributions in the future.
Before converting, taxpayers should consult their tax and
legal advisors based on their specific facts and circumstances.
This article does not address state and local income
taxes. The state and local income tax treatment of your
retirement account, as well as the contribution to it and
the distributions from it may vary based on your state of
residence. You should consult with and rely on your own
independent tax advisor with respect to such.

DISCLAIMER
The views expressed herein are those of the author
and may not necessarily reflect the views of Morgan
Stanley Smith Barney LLC, Member SIPC, or its affiliates.
Investing involves risks and there is always the potential
of losing money when you invest. Diversification does
not guarantee a profit or protect against a loss. Material in
this presentation has been obtained from sources that we

July 2015

23

Scanning’s a Snap with the
Fujitsu ScanSnap!

T

BY ALAN PEARLMAN

he days of talking about the paperless office have been here and gone – but one
thing that remains is the need to have a good, reliable scanner. I’ve looked at a
lot of scanners, and the pros and cons of each are becoming more evident. I have
found a good scanner at a reasonable price that is both reliable and easy to work with,
the new Fujitsu ScanSnap Color Image Scanner. This small but mighty machine gives
the user the ability to share and access paper documents with an easy one-button scan to
PDF (Portable Document Format) format, while reducing copying and faxing costs.

Some of the ideal features of the model ix500 are
You are sure to like that the unit leaves a very small
that it digitizes both sides of a document in a single pass
footprint on any desk or credenza area. I have mine
through the machine in color and black & white with the
neatly tucked away out of sight and can hardly tell that it
speed of 25 pages per minute in color. Additionally, the
is there at all. The unit uses a high speed USB 2 interface
ScanSnap has another extremely useful feature—it elimand ScanSnap automatically straightens and aligns text
inates the blank pages when both one
and images into their correct orienand two-sided documents are scanned
tation. It also automatically detects
Alan Pearlman
at the same time. This allows paper to
the following paper sizes:A4, B5, A5,
has been
be used more efficiently and without
B6, A6, Business Card, Legal and
practicing
waste.
Letter. Moreover, for added versatility,
Family Law
This small machine may not be
and Criminal
users can now scan up to A3-sized
Law on the
ideal for every office; however, it is
documents with the included carrier
North Shore
ideal for the solo or small firm pracsheet. The way it reads business cards
for the past
titioner who may need to scan as few
is nothing short of fabulous; you can
40 years. Mr.
as 10 pages per day or up to about 350
organize and get them off your desk or
Pearlman also
authors the
pages per day. This machine is probout of your drawer space.
nationally
ably not suitable for your office if you
Now that you might have your
syndicated, trademarked column
have large volumes of scanning on a
mind
ready to buy one of these new
entitled “The Electronic Lawyer.”™
daily basis.
devices, let me spring the best treat
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upon you. The unit comes bundled with a powerhouse of
software. You get Adobe’s new Adobe® Acrobat® X Standard for Windows® Standard software, which is priced at
around $400. Also, you
get the ScanSnap Manager, CardMinder V2.0
and the Organizer. The
bundled “Adobe Acrobat
X” displays scanned PDF
files as thumbnails in Organizer. ScanSnap users
can view any image in a
particular file without
opening it. Furthermore,
PDF files can be assembled into a single PDF
document from multiple
sources. Here’s the best
news: the ScanSnap lists
for about $495. If you add
up the list price of all the
software that is bundled with the unit, it’s like getting the
scanner thrown in for free.
One shortcoming in the product—and there are not
many—is that it only has the ability to scan to the PDF
format. This may cause some to shy away from the unit.
I, however, welcome the opportunity to do all my scan-

ning to PDF as this is now the standard for e-filing in the
federal court system and I envision it (PDF) will become
the standard of the state courts as well.
In conclusion, for
any small or solo office
that finds the need to
get great scanning at an
affordable price, with
a bundled pack of the
software that is great
by itself, then I highly
recommend the Fujitsu
ScanSnap Color Image
Scanner for your office. I
cannot say enough about
this product when it
comes to size, durability,
ease of use, and small
profile. You can get a carrying case for it, and as lightweight as the unit is, you can
carry it from office to home and back with ease. I think
that once you use this unit, you will never want to switch
to any other. So make the Fujitsu ScanSnap a partner in
your law firm today; it will be a productive addition to
your practice.

“It is ideal for the solo
or small firm practitioner
who may need to scan
as few as 10 pages per
day or up to about 350
pages per day.”

July 2015 25

Board of Directors’ Meeting
May 20, 2015
CONSENT AGENDA
• Minutes – April 2015
• Joint Facilities
Committee Meeting
(April 2015)
• Membership Report
A motion was made to
pass the consent agenda
and the motion passed.
DISCUSSION ITEMS
Treasurer Report
Rick Kessler reports
that the outside accounting firm Dam Snell and
Traverne were engaged and
completed a review of the
Association’s Quick book
accounts and ledgers. We
had budgeted $1000 for
this review, but have since
learned that the ledgers
need to be recoded in a
uniform manner so that
we can obtain accurate
historical information for
budgeting purposes. The
report will be complete
next week and afterwards,
the Association can begin
the budgeting process for
the next fiscal year. Once
this is complete and given
the impending purchase of
the building and lease with
the Foundation, the Association’s financial outlook
will be much improved for
the upcoming year.
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Report of 1St Vice
President
Mike Ori reports that
the plans for the June 5,
2015 Installation Dinner
are complete. The event
will be at Viper’s Alley and
is meant to have a different feel to it from prior
years’ installation dinners.
There will not be assigned
seating, there will be media
viewing from various
vantage points within
the venue, buffet stations
and Tom Pasquesi’s band
will be playing. The dress
code is business casual,
but there will be bowling
available. The hope is that
the lower price point ($50)
will attract more members.
140 has been the average
attendees in the past and
Mr. Ori is hoping for a
greater turnout.
Update on Purchase of
300 Grand Ave
Closing on the purchase of 300 Grand Ave
by the Foundation is
scheduled for June 30.
Carey Schiever is acting as
counsel for the Foundation
in this transaction, and
in doing so, has resigned
from the Association’s
Board of Directors. Rick
Kessler’s firm will there-
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Minutes
BY JENNIFER J. HOWE
SECRETARY

after act as counsel for the
Association in the negotiation of a lease between
the Association and the
Foundation. The current
tenant in Unit C (Insurance
agency) has given notice
and will no longer be a
tenant after the Fall, 2015.
Thus, after the purchase,
the Association will enter
into a lease for 2 of the 3
current spaces and there
will be one vacant space.
The market in Waukegan
for commercial real estate
rentals is not very good;
however, the intent currently is to obtain a lessee
for Unit C and to obtain a
discount on the rental rate
for units A and B for the
Association, who will also
act as property manager for
the Foundation. There was
a motion made to delegate
to the ad hoc Facilities
committee the ability to
negotiate the lease with
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Keith C. Grant
President
Michael J. Ori
First Vice-President
Donald J. Morrison
Second Vice-President
Richard N. Kessler
Treasurer
Jennifer J. Howe
Secretary (by phone)
Steven P. McCollum
Immediate Past President
Hon. Daniel B. Shanes
Shyama S. Parikh
Chris Boadt
Executive Director

the Foundation on behalf
of the Association and the
motion passed. There was
further discussion about
the relationship between
the Association and the
Foundation and the purpose for the Foundation as
the charitable arm of the
organization.

There was a motion made to move to
Executive Session and
the motion passed.
The Board returned
from Executive Session.
NEW BUSINESS
Dues Check-off
The Annual dues
notices are being sent
and are due June 1.
They will give members

the ability to pay dues
and to make a donation by check-off to the
Foundation.
Diversity Committee
Poll
The Diversity Committee has prepared
and requested members to take an on-line
poll/survey. Currently
120 members have

responded but we need
a greater response. The
Poll is located on the
webpage of the Judicial
Selection and Retention Committee.
There was a motion
made to adjourn and
the motion passed.
Next Board Meeting: Thursday, June 25,
2015

The

Grapevine

Carrie Zuniga,
husband, Darrell,
and son, Ethan, welcomed on June 9,
2015, Nolan Chance
Zuniga weighing 8
lbs. 13 oz.
***
Joanne R. Johnson, wife of Associate Judge Charles D. Johnson, was
recently appointed as a Trustee of the
Village of Buffalo Grove. Mrs. Johnson
will serve the 2-year unexpired term of
former Trustee Beverly Sussman, who
was elected as the Village President in
April. Judge Johnson was honored to
administer the oath of office to his wife
at the Village Board meeting on June
15, 2015.

Bar

Bulletin
Board

To place an ad
or for information
on advertising rates,
call

(847) 244-3143

***
Tim Storm was recently recognized
with an ISBA Board of Governors award.
From the ISBA website: “These Awards
are for the purpose of recognizing
lawyers for exemplary service to the
profession and/or the Association and
for recognizing nonlawyers for especially meritorious deeds or service that
significantly advance the administration
of justice or the goals of the profession
or the Association.”
***
Shyama Parikh
is currently
defeating your
latest motion by
using her Apple
Watch!
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Let’s Talk Dollars
and Sense

B

y the time you read this,
the Foundation should
have already purchased
the building that is the current
home of the Association and
the Foundation on the corner
of Grand and County Streets
in Waukegan. It is fantastic to
have a permanent home for
the legal community in Lake
County. This move also is an
important financial commitment for the Bar Foundation,
so let’s talk about the fiscal
shape of the Foundation in
general, and specifically about
the economics of the building
purchase.
As of May of this year,
between checking and investment accounts, the Foundation
had cash assets of $565,138.97.
The Foundation receives
income through: 1) the “check
the box” option from the Bar
Association renewal form; 2) cy
pres monies, which have been
generously donated; 3) monies
from fundraising activities,
including the semi-annual
gala; 4) testamentary and honorary gifts; and 5) income from
investment accounts.
So how did the Foundation purchase a building for
$385,000 cash? The primary
source of the funds came from
the generous donation of
$200,000 from the Ray Trust.
The Foundation decided to
pay the remaining balance of
$185,000 from cash rather than
take a loan for any portion of it.
In addition to the other usual
buyer closing costs, there were
buyer’s expenses for various inspections and a survey totaling
approximately $4,800. These
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BY MELANIE RUMMEL
PRESIDENT
costs leave the Foundation with
cash assets after the closing of
roughly $374,000 and unencumbered ownership of the
building at 300 Grand Avenue.
The primary financial
obligation of the Foundation
has been a $2,500 per month
payment to the Association to
share rent and administrative
overhead, including salaries.
This arrangement will continue
after the building is purchased,
but the Association will pay
rent to the Foundation of
$2,770 through the end of their
current lease in September
2015, at which time the Foundation and Association will
determine a fair market value
rent for the future.
The building is divided
into three fairly equal sections.
The Association and Foundation currently occupy two
of the three portions with the
third portion leased to Swank
Insurance. The Foundation will
be receiving rent for that unit
through September 30 of this
year, after which the Foundation will be looking for a new
tenant for the third space.
Please contact Chris Boadt if
you or any of your clients have
an interest in the space.
The Foundation and the

Association would like to improve the building so it can be
utilized for seminars, meetings,
classes and events.
The collective challenge to
the legal community in Lake
County is to raise funds to improve and support the building,
and at the same time support
the mission of the Foundation
to assist those in need of legal
services.
The Foundation has been
and intends to remain a strong,
conservative fiscal steward of
your money while continuing
to fulfill its important mission.
You may have thought
this column was going to be
just dry financial data, but it is
ending with a call to Party with
a Purpose — to support the
challenge ahead. Just showing
up for events makes a difference. Can you help on an event
committee? Can you help get
corporate sponsors? Our success depends on our collective
support, so please free up your
calendars to come to events
and participate in any way you
can in our fundraising efforts.
A strong, compassionate legal
community is essential to a
healthy, vibrant Lake County.
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