THE

DOCKET
The Official Publication of the Lake County Bar Association • Vol. 22, No. 10 • October 2015

Contents
THE DOCKET • Vol. 22, No. 10 • October 2015

FEATURES

8 On the Occasion of the 10th
Anniversary of CLC’s Paralegal
Studies Program

		 BY GAYLE MILLER

10 Paralegals and Legal Assistants:
You Have Questions, Here are
Answers

A publication of the

		 BY GAYLE MILLER

14 Navigating the Currents of
Timely Notice in Third- Party
Liability Policies, Best Practices
		 BY KRISTEN HUDSON

300 Grand Avenue, Suite A
Waukegan, Illinois 60085
(847) 244-3143 • Fax: (847) 244-8259
www.lakebar.org • info@lakebar.org
THE DOCKET EDITORIAL COMMITTEE
Michael S. Strauss, Co-editor
Hon. Daniel L. Jasica, Co-editor
Jeffrey A. Berman
Ann Buche Conroy
Hon. Michael J. Fusz
Deborah L. Goldberg
Rachel C. Heyman
Hon. Charles D. Johnson
Kevin K. McCormick
Hon. Raymond J. McKoski
Tara H. Ori
Tracy M. Poulakidas
Stephen J. Rice
Neal A. Simon
Hon. James K. Simonian
Rebecca J. Whitcombe
STAFF
Christopher T. Boadt, Exec. Director
Virginia M. Elliott, Assistant Director
AD
SIZE
1/8 Page
1/4 Page
1/2 Page
Full Page
Inside Front or
Inside Back Cover

Back Cover

ONE
ISSUE

6
ISSUES

12
ISSUES

$70
$65
$60
$120
$110
$100
$175
$160
$145
$295
$270
$245
$600 per issue (Full Color)
$750 per issue (Full Color)

Color ad rates: add $199 per issue to the
above stated rates, excludes cover ads.

Classified Advertising

Standard $1.75 per word (Rate for LCBA Members)
Text
$2.75 per word (Rate for Non-Members)
Bold
$3.50 per word (Rate for LCBA Members)
Text
$4.50 per word (Rate for Non-Members)
Classified Advertisement may contain as many words,
numbers, symbols and boldface type.

22 The Right to be Forgotten:
Addressing the Privacy Dilemma
in Arrestee Records Under the
FOIA 7(C)
		 BY AHAD SYED

28 Alex T. Rafferty, III

		 BY ANDREA MELZER

COLUMNS

2 The President’s Page
		 ‘Access to Justice for a
Privileged Few, is Justice
Denied’
		 BY MICHAEL J. ORI

4 The Chief Judge’s Page
		 October Thoughts
		 BY CHIEF JUDGE JOHN T.
		PHILLIPS

6 LC Bar Foundation
		 Lake County Bar ‘Bears Down’
on Halas Hall November 20th!
		 BY MELANIE K. RUMMEL
		PRESIDENT

LCBA EVENTS
3
5
9
13
15
16

16
17
18
20
27
27
27
30
32
33
34
35
Back

New LCBA Members
Calendar of Events
CLC Paralegal Program
Committee Chit Chat
Coffee at the Courthouse
Trusts & Estates Annual
Conference
Fall Membership Luncheons
Foundation Kickoff
Lawyer Referal Service
LCBF Cabo San Lucas Raffle
LCBA Holiday Party
Observe Veterans Day
Debtor Creditor Annual Seminar
Family Law Legislative Update
LCBA Office Space
The Grapevine
Family Law Annual Conference
Monthly Committee Meetings
Ravina / Pro Bono Awards
Luncheon Photos

Front Cover:

2014-2015 Volunteer Lawyer’s Program: Thank
you to these attorneys who have either closed
a pro bono case or taken a new pro bono case
in 2014-2015. This program is supported by the
Community Outreach Committee of the Lake
County Bar Association. Members of the Lake
County Bar Association are indicated with an
asterisk (*). To become a volunteer please call
Prairie State Legal Services at (847) 662-6925.

Advertising Rates
To place an ad or for information on advertising
rates, call (847) 244-3143. Submission deadline: first day of month preceding the month of
publication. All submissions must be made in
electronic format (high resolution PDF or JPG
format at a resolution of 300 pixels per inch or
more.) See www.lakebar.org/html/docketRates.
asp.
The Docket is the official publication of the Lake
County Bar Association, 300 Grand Avenue,
Suite A, Waukegan, Illinois 60085 (847) 2443143, and is published monthly. Subscriptions
for non-members are $45.00 per year.

Reproduction in whole or part without permission is prohibited. The opinions and positions
stated in signed material are those of the authors and not necessarily those of the Association or its members.
All submitted manuscripts are considered by
the Editorial Board. All letters to the editor and
articles are subject to editing. Publications of
advertisements is not to be considered as an
endorsement of any product or service advertised unless otherwise stated.

‘Access to Justice
for a Privileged Few,
is Justice Denied’

W

hen I was a
child growing
up, it was not
uncommon for random
people to be at my home
in Waukegan performing
seemingly odd jobs such as
cutting the grass, trimming
hedges, or other menial labor. It was only later that I
learned that my father had
a real hard time saying “no”
to potential clients, even
those without the ability to
pay. He never asked these
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clients to come by and do
odd jobs around the house
– they simply wanted to
compensate him for his
services without being
asked by him to do so and
money was not an option.
On September 22,
2015, the Lake County Bar
Association Honored Lucy
Dorenfeld and Hans Stucki
with the prestigious Wayne
B. Flannigan Award and
Pro Bono Service Award,
respectively. Illinois State
Bar Association President
Umberto Davi spoke at
length about the need for
lawyers to engage in Pro
Bono work. After listening
to the presentation on the
22nd, I have been inspired
to offer a challenge to this
Bar Association – right
here, right now, in this column. The challenge is this
– 100% participation from
our membership in the
struggle for equal access to
justice. You can answer this
challenge in the continuing struggle for access to
justice by either,
• Agreeing to represent at least one pro
bono client this year
or,
• Donating to a legal
aid clinic like Prairie

The
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Page
State Legal Services
this year.

In his remarks to the
membership, President
Davi reminded us that the
term “Pro Bono” is from
the Latin phrase “Pro Bono
Publico”, meaning “for the
public good”. The definition goes on to state that
Pro Bono denotes work
undertaken for the public good, without charge,
especially legal work, for a
client with a low income.
Thankfully, those indigent
citizens of Lake County
who are accused of a crime
are able to rely on the
appointment of a dedicated attorney from the
Public Defender’s Office
to represent them in their
time of need. Unfortunately, those same indigent
citizens who do not find
themselves facing a threat
of incarceration, but find

BY MICHAEL J.
ORI
themselves facing the
threat of eviction, a threat
of loss of benefits or other
civil related matters, find
that they are quite limited
in their options.
One option for low income clients is Prairie State
Legal Services which began
serving clients on October
1, 1977. Prairie State started with five Illinois offices
located in Bloomington,
Geneva, Peoria, Rockford,
and Waukegan. Prairie
State Legal Services is an
organization that offers
free legal services for low
income persons and those
age sixty and over who have
serious civil legal problems
and need legal help to solve
them. Today, there are now
twelve office locations serving thirty-six counties in
northern Illinois. The mission of Prairie State Legal
Services is to ensure equal
access to justice and fair

treatment under the law by
providing legal advice and
representation, advocacy,
education, and outreach
that serve to protect basic
human needs and enforce
or uphold rights Even with
the increase in the size of
Prairie State from the five
offices serving five counties
in 1977 to today’s twelve
offices servicing thirty-six
counties, Prairie State Legal
Services cannot possibly
serve all those individuals
who need their help, and
that is where this challenge
comes in, and I hope that
you will accept it.
Why should you engage
in pro bono representation
or support legal aid clinics
financially? There are many
reasons, the most obvious
being that it is your ethical
duty to do so. However,
even more compelling are
the reasons contained in
a 2012 report given to the
United Nations General
Assembly from the Special
Rapporteur on extreme
poverty and human rights,
Magdalena Sepúlveda
Carmona. The Special Rapporteur summarized that
access to justice is a fundamental right in itself and
essential for the protection
and promotion of all other
civil, cultural, economic,
political and social rights.
Without effective and
affordable access to justice,
persons living in poverty
are denied the opportunity to claim their rights or
challenge crimes, abuses
or human rights violations
committed against them.
The Special Rapporteur
emphasized that improving
access to justice for persons
living in poverty requires
tackling a range of legal and
extralegal obstacles present
both within and outside of

the formal justice system,
including social, economic
and structural obstacles.
If you are still not
convinced that you should
take time from your own
practice and paying clients
to represent pro bono clients because, as the United
Nations report said, “access
to justice is a fundamental
right in itself”, then I would
argue that there are personal benefits that come
with unselfish giving and
that pro bono representation qualifies as just that.
Here are some ways that
unselfish giving can have a
beneficial effect on you.
• Giving feels satisfying. When you give
without wanting
anything in return it
opens up your heart
to an enhanced sense
of peace, love and joy.
Because your motive
is pure, your heart
is free to experience
giving at the highest
level.
• Giving stimulates
gratitude. Giving without expectation will feed your
abundance mindset
and elevate your
personal awareness
of others. As a result,
you will feel increasing levels of compassion and gratitude
simultaneously.
• Giving attracts giving. What you put
into the world has a
powerful influence
on what you receive.
Giving from a pure
motive has a very
positive influence on
how you experience
your world.
Clearly there are
personal benefits that you

can gain from engaging in
pro bono representation.
Lawyers throughout history
have seen the benefit of
pro bono representation.
Abraham Lincoln rode the
Eighth Circuit and became
notorious for his representation of the indigent. Abraham Lincoln was not only
a great U.S. President but
a great lawyer – an Illinois
lawyer who cared so deeply
about the law and people
that he frequently provided
pro bono legal services to
those who couldn’t afford
to pay. As a young lawyer
traveling on horseback
from courthouse to courthouse, Lincoln often felt
compelled to handle cases
pro bono. Lincoln famously
represented a Defendant in
a Murder trial in Danville
in 1857. When he arrived in
Danville and learned of the
young man’s case and that
he and his family lacked any
funds to hire an attorney, he
met with him and took the
case. Lincoln brought the
case to trial quickly as he
had not planned for a long
stop in Danville for a Murder defense. Lincoln won an
acquittal in the case and his
client, and the client’s family were forever grateful.
Lincoln also encouraged other lawyers, both
publicly and in private, to
represent indigent clients
for free. In his second Inaugural address as President,
he took pro bono a step further, stating that our nation
will always care for those
“who have borne the battle.”
Ever since, lawyers have
sought to ensure veterans
have proper legal representation at no charge
Whatever the reason,
many of you already engage
in representation of pro
bono clients and have done
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so for a very long time.
However, whatever the
reason, many of us have
not. I am serious about this
challenge that I make today,
right here, and right in
this column. If you already
provide pro bono representation and/or support legal
aid clinics like Prairie State
Legal Services – please continue to do so and please
continue to recruit others
to do the same. If you have
not done so yet, pick up
the phone and call Prairie
State or another legal aid
clinic and tell them you
are willing to take a case or
that you are ready to make
a donation. There are just
over 1,000 members of this
great organization – imagine if every single one of
us answered this challenge
– imagine the effect that
would have.

October 2015
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October Thoughts

N

ovelist, nature
writer, and “outdoor” editorialist
Hal Borland is perhaps
best known for his novel
“When the Legends Die,”
which was adapted for the
big screen and released
as a movie with the same
title in 1972. In another of
his works about autumn
Borland wrote these words
that maybe you have come
across before:
October is the fallen leaf, but it is also
a wider horizon
more clearly seen.
It is the distant hills
once more in sight,
and the enduring
constellations
above them once
again.
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October begins the
journey into the final
quarter of 2015. The
obvious symbolism and
metaphor of Borland’s
“October” reference
makes the mind wander.
It brings to me thoughts
about the loss we mourn as
a legal community with the
passing of our long-time
colleague Bill Stanczak in
September.
Bill was a familiar and
friendly face that so many
of us have been blessed
to see for over 50-years.
Bill truly fit the “utility”
role in the legal line-up to
a “T.” Whether it was on
behalf of a buyer, seller,
or lender at a real estate
closing, or representing
a landlord in a forcible

The
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BY CHIEF JUDGE
JOHN T. PHILLIPS
detainer, or prosecuting
or defending in a traffic
matter, or appearing in a
civil or criminal proceeding of just about any kind,
Bill did it all. Regardless
of the type of case or the
court room, closing room,
or board room where it
was taking place he always
diligently represented his
client and did so with class,
with friendliness, and with
competence. He was a
home-town boy who grew
up in Waukegan and came
back to live and practice
here after graduating from
Marquette Law School. He
was a fantastic skier and
ski instructor. I can tell
you that he was also an
avid hunter, pretty decent
shooter, and absolutely
loved his dogs. Because his
practice involved so many
areas of our profession Bill

was pretty well known by
colleagues in many areas of
the law. He was associated
with many fine attorneys
during his very lengthy
and distinguished career,
including Bill Rosing, Ray
Carlson, Chuck Smith, Jeff
Ericksen, Doug Zeit, Jim
Magee, and Steve Applehans. However, I highly
suspect that this very loved
father, grandfather, uncle,
and brother – who was also
noted for his twinkling
eyes and mischievous
smile – would tell us that
his proudest and favorite
career times were those
that had him working as an
Assistant State’s Attorney
under his father, Bruno
Stanczak, who was the
Lake County State’s Attorney when Bill began his legal career, and then those
at the zenith of his career

when his son, Bill, joined
him in the private practice
of law. Bill Stanczak was a
special guy and he will be
greatly missed.
As summer and its
well-earned vacations become memories, the cases
that may have lingered a
bit because of those vacations are likely building
up momentum as October
trial dates near. The constitutional guarantees of
rights to jury trials in both
criminal and civil proceedings, which set us apart
from most other places in
the world, will be seen and
felt throughout this month
in the 19th Judicial Circuit.
Last year 23,763 jurors were
summoned to serve as
jurors. 8,216 actually were
required to appear at our
court house. 1,609 of these
citizens were selected to
serve as jurors on the 128
jury trials that commenced
in 2014. As October begins,
we are well on the way to
exceeding last year’s jury
statistics. We have already
summoned nearly 20,000
citizens to jury duty. We
have nearly 7,000 who
physically reported to our
jury assembly room, and
at this writing almost 1,200
men and women have

gathered in the courtrooms
and jury rooms of our
civil and criminal courts to
follow their oaths as jurors
and decide cases based on
the law and the evidence.
Over 100 jury trials have
been concluded thus far
in 2015. Although we tell
jurors that it is their “duty”
to serve and that their
service is part of the “price”
of our freedoms, I doubt
that many of those that
appear in our jury assembly room in response to
their summons find much
solace in words like “duty,”
“privilege,” or “rights.” They
are giving up time that
they do not have to spare;
many are actually losing
income; and all are being
inconvenienced. Nonetheless, week after week
jurors appear and litigants
are able to exercise their
unique right to trial by
jury. Each year we in the
19th Circuit try to acknowledge publicly the sacrifices
that jurors willingly make
nearly every week in Lake
County. With the concurrence of the Lake County
Board, the week of October
13 – 16, 2015, by resolution,
has been declared “Juror
Appreciation Week” in
Lake County. Other than

a special thank you from
our judges, some cake and
cookies, and maybe seeing
the County Board’s Resolution, the citizens who
are summoned that week
will be in exactly the same
circumstances as the citizens that preceded them
in the jury assembly room
during 2015. The collective
common sense and hard
work that typify the juries
that serve in our courtrooms continue to be seen
week after week and year
after year in Lake County. These citizens are the
“enduring constellations”
that make our system of
justice so unique. We are
all precluded from talking
with jurors about the cases
on which they are or could
be serving. However, I have
never seen a prohibition
against smiling at one of
those folks wearing a juror
badge that you might see
walking down a corridor at
the courthouse during the
week of October 13 – 16,
2015, and maybe saying,
“We appreciate your service
as a juror.” I will have the
opportunity to tell all of
them that same thing on
October 13 and I am also
going to tell our Jury Coordinator, Jody Luka, and
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Calendar of
Events
October 20
Membership Luncheon
Waukegan City Hall
October 23
Coffee in the Courthouse
November 5

Family Law Legislative Update
College of Lake County
November 13
Trusts and Estates Annual Seminar
Knollwood Country Club, Lake Forest
November 18
ARDC Update with Jim Grogan
Membership Luncheon
Greenbelt Cultural Center, North Chicago
December 4
Membership Holiday Party
Mickey Finn’s Brewery, Libertyville
February 19-20
Gridiron
Gorton Center Theatre, Lake Forest
April 14-17, 2016
Family Law Conference
Nashville, Tennessee

Register for these events
on-line at: www.lakebar.org

her assistants, Cassie Smith
and Jennifer Kane, how
much I appreciate the jobs
they do in insuring that
we have the jurors that we
need to fulfill our obligations to the Constitution.
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Lake County Bar
‘Bears Down’ on Halas
Hall November 20th!

K

ICK OFF!!! It’s first
and ten for the Lake
County Bar, the players are lining up, now the
team needs to move the ball
down the field.
We have our new building, but it needs renovation
so we can better serve the
needs of the Lake County
legal community. Our charities need our help so they
can continue to provide legal
services to those who would
not otherwise have access.
We cannot count on long
passes, Hail Marys and trick
plays. We need constant
forward movement from our
entire team, the Lake County
Board of Trustees
Melanie K. Rummel
President
Carey J. Schiever
Vice President
Joann M. Fratianni
Secretary
Mark B. Peavey
Treasurer
Carlton R. Marcyan
Immediate Past President
Michael G. Nerheim
Michael J. Waller
Marjorie I. Sher
Brian J. Wanca
Phillip A. Bock
Fredric B. Lesser
Scott B. Gibson
Steven P. McCollum
Jennifer J. Howe
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legal community. Whether
you feel you can get us down
the field for just one yard or
thirty, we need your help.
We’ve received GREAT
support from the Chicago
Bears! John Bostrom and
the Bear’s management have
already contributed to our
effort by inviting us to their
headquarters for our season
opener at a substantially
reduced fee! Sports Illustrated columnist Rick Telander
has agreed to be our guest
speaker. Now it is up to us
to implement a successful
game plan!
Kick off will be at 5:30
on the twentieth at Halas
Hall in Lake Forest. Get your
tickets as soon as they become available because there
is limited capacity of 125 for

BY MELANIE K. RUMMEL
PRESIDENT
this one-time, very special
event.
We will also be honoring
our major donors who first
put us on the field, Brian
Wanca and Phil Bock with
their cy pres award, and Ken
Glick and Vince Palmieri
on behalf of the Russell Ray
Trust who got us off and running toward the goal line.
See the newly installed
statue of the father of the

Greenslade Photography
Focusing on sports, pets & special events

Ralph Greenslade
Photographer at many LCBA events
slade1039@comcast.net
847-848-6754
Based in Glenview, Illinois

NFL himself, George Halas.
Pay your respects to the
Lombardi Trophy, try your
hand in the Bear’s special
interactive room while
enjoying cocktails and hors
d’oeuvres, then listen to
famed sportswriter Rick
Telander.
With a good team effort
we will score a TOUCHDOWN!!! See you at the 50
yard line!

October 2015
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On the Occasion of the
10th Anniversary of CLC’s
Paralegal Studies Program

T

BY GAYLE MILLER

his fall marks the tenth anniversary of the paralegal studies program at the College
of Lake County (CLC). Sometime in 2004, attorney Amy Rockwell persuaded CLC
that Lake County needed to have a paralegal educational program. In the spring of
2005, I was retained to develop the courses and implement the initial offering of the program. When I was hired, I was told to expect about 30 students. Well, before I had even
taught the first day of the first class, I had to hire two additional instructors because we
had over 100 eager students ready to become paralegals.
The beginning of the paralegal program at CLC was a
graduated over 400 students, many of whom you regularly
leap of faith for me; it transitioned my
see working as professional paralegals
career from being a full-time lawyer and
in Lake County’s court buildings, govGayle Miller
adjunct professor to being a full-time
ernment offices, and in the offices of
is the Coinstructor and department chair in acayour opposing counsel, and perhaps in
Chair of the
demia. It was also a leap of faith for CLC,
your own office, too. Other graduates
Paralegal
where the administrators trusted me to
work in the legal departments of some
Studies
hire instructors and deliver the program
of Lake County’s biggest corporations,
Department at
successfully before the first student ever
including Walgreen’s, Abbott, AbbVie,
the College of
sat in a chair. Ten years later, I can say it
Baxter, and American Hotel Register.
Lake County.
has been a success. Our program atStill others enjoy working downtown in
She is the
tained ABA approval—the gold standard
immediate
Chicago law firms. Not all are working
past president of the Association of
for paralegal education—in less than
as paralegals: more than a few have
Women Attorneys of Lake County,
three years, which was record time, and
gone on to law school and actively
and past commissioner to the ABA
today we are a recognized institution in
practice law in Illinois today.
Standing Committee on Paralegal
Lake County’s legal community.
I would like to pause here and
Education (2010-2013). She
As I reflect on these ten years, I am
share
my heartfelt appreciation for the
practices law part-time in criminal
awestruck at how many individuals
active
LCBA members who have taught
defense.
have passed through our doors. We have
our courses and helped me build the
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program into what it is today. Among my crew of the tried
and true are dedicated professionals who teach courses
such as Introduction to Paralegal Studies, Legal Research
and Writing, Real Property, Contracts, Torts, Probate, Legal
Drafting, Law Office Technology, Family Law, Alternative
Dispute Resolution, Litigation, Employment Law, Criminal
Litigation, Bankruptcy Law, Elder Law, and Business Law.
Teachers in the program include LCBA members Tina Adams, Torrie Newsome, Mark Peavey, Steve Rice, Judge Fusz,
Judge Mullen, Joe Fusz, Scott Turk, Rebecca Whitcombe,
Sandie Moon, Lorri Scott, and June Peterson-Gleason.
These instructors’ enthusiasm, support, and dedication
represent the best aspects of our legal community. They
are beloved by the students, remembered long after class is
over, and have helped CLC build a strong foundation for the
growth and maturation of the paralegal program in Lake
County.
The LCBA itself has been a source of great support for
our students and the program. In our second year of existence Deb Goldberg was the LCBA president. She came to
our Grayslake campus to welcome the students to the legal
community—and I instantly drafted her into service on our
Career Advisory Committee, where she’s been ever since!
The next year, Rick Lesser continued to build our program’s
relationship with the LCBA when he spearheaded the move
to change the Association’s bylaws. This led to the creation
of the Associate Member committee, which opened LCBA

membership to paralegals and paralegal students. More
recently, Keith Grant conducted a guest lecture for our
students while LCBA president, and he has supervised our
paralegal interns as well.
There are so many LCBA members who have supported our students and our program over the years. Many of
you regularly host our paralegal students for internships,
inviting them into your offices and letting them learn how
to apply their academic experience in the “real world.” Other
members visit our classes as guest speakers, providing
students the opportunity to hear about different types of
law firms and areas of practice. Moreover, so many of you
provide employment and professional opportunities for our
graduates. On behalf of CLC and its students and graduates,
I thank you, and I appreciate all that you continue to do.
I am further grateful to the LCBA’s executive staff for
their continued enthusiasm for our students and our program. Chris and Virginia continue to welcome our paralegal
students and graduates to the LCBA, and to provide wonderful opportunities for the students to participate in the
important programs available to association members.
Lastly, I would like to acknowledge the generosity of the
Lake County Bar Foundation. The Foundation is sponsoring
a reception to mark our tenth anniversary on Wednesday,
October 28, from 4:30-6:30 p.m. at the LCBA office. Please
join us to celebrate our happy milestone!

Member Reception

Celebrating the 10th Anniversary of College
of Lake County’s Paralegal Program

October 28, 2015
Lake County Bar Association • 4:30-6:30 p.m.
Meet the Paralegal Studies Department Chairs Gayle Miller and Lori Scott
Enjoy a free glass of wine while enjoying the company of your fellow members
and as we recognize and celebrate the 10 years of the Paralegal Studies Program
at the College of Lake County.

Register online at www.lakebar.org
October 2015
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Paralegals and Legal Assistants
You Have Questions, Here are Answers

T

BY GAYLE MILLER

he paralegal profession has been around for decades, but for many attorneys, the
job title evokes only a vague understanding of the paralegal role in providing legal services. This article will hopefully clarify and enhance your understanding of
what a paralegal is, what a paralegal does, and how a paralegal can assist attorneys in the
provision of effective and efficient legal services.

WHAT’S THE DIFFERENCE BETWEEN A
WHAT EXACTLY IS A PARALEGAL (OR LEGAL
PARALEGAL AND A LEGAL ASSISTANT?
ASSISTANT)?
There is no difference. These terms are interchangeable.
In 1997, the ABA House of Delegates adopted the
Law firms, businesses, and government agencies use these
following definition of paralegal:
titles according to their preferences and
A legal assistant or paraleperceptions. In some settings, the term
Gayle Miller
gal is a person, qualified by
is the Co“legal assistant” may refer to an entry
education, training or work
Chair of the
level position where an employee could
experience who is employed
Paralegal
then be promoted to the position of
or retained by a lawyer, law
Studies
“paralegal;” in other settings the opposite
office, corporation, governDepartment at
is true. In fact, some settings employ neimental agency or other entity
the College of
ther of these terms, preferring job titles
Lake County.
and who performs specifically
such as: legal project assistant, office coShe is the
delegated substantive legal
ordinator, litigation support staff, clerk,
immediate
work for which a lawyer is
past president of the Association of
project director, legal project manager,
responsible.1
Women Attorneys of Lake County,
administrative assistant to legal, contract
Thus, a paralegal is a qualified
and past commissioner to the ABA
analyst, and simply “assistant.”
Standing
Committee
on
Paralegal
The bottom line: the most comEducation (2010-2013). She
1
http://www.americanbar.org/groups/
mon reference used locally is parapractices law part-time in criminal
paralegals/resources/ - current_aba_
legal, and that is the trend in most
definition_of_legal_assistant_paralegal.
defense.
html (last accessed Sept. 4, 2015).
settings.
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professional who completes substantive legal work under
the supervision of an attorney. By addressing some of the
components of this definition in greater detail, a more
complete picture of this profession emerges.
WHAT QUALIFIES SOMEONE TO BE A
PARALEGAL?
As the ABA definition describes, one can become a
paralegal through education, training, or work
experience. There is not
one, fixed criteria, and
this is not a licensed
profession. In past
generations, paralegals
evolved through on-thejob training in law offices,
where individuals identified by aptitude and
environmental necessity
were directly trained to
perform substantive legal
tasks by their employers.
However, in the 1970’s, paralegal education programs
began to emerge across the country, providing specialized
education and training for those desiring this career.
In 1974, the American Bar Association established
the first Guidelines for the Approval of Paralegal Education Programs in order to advance higher standards
of quality for the education of paralegals. The rigorous
review process to earn ABA approval is voluntary, and to
pursue the approval, a program must first be accredited
as a post-secondary instructional institution by a legally
authorized institutional accrediting agency.
Today, there are over 1,000 paralegal educational
programs across the United States, offering a wide variety
of programs. These programs include non-accredited vocational certificates, post-degree certificates, and higher
education degrees from colleges and universities, offering
either two-year or four-year degrees. Fewer than 30% of
these programs possess ABA approval.2
To gain ABA approval, a program must demonstrate
a high level of rigor at an accredited college or university
geared toward success in a paralegal career. Programs
must include instruction and practical exercises in professional ethics, legal research and writing, technology,
and legal specialty courses relevant to the areas of law
practiced in the local legal community. The College of
Lake County’s Paralegal Studies Program has a two-year
degree and a post-degree certificate program, which are
both ABA approved.
Besides a paralegal education, there are a few other
voluntary credentials available to paralegals who wish to
distinguish themselves. These are offered by paralegal

professional associations such as the National Federation
of Paralegal Association (NFPA) and the National Association for Legal Assistants (NALA). The national certifications are awarded to individuals who meet the criteria
designated by the organization and pass a national exam.
The term “certified” paralegal refers to an experienced
paralegal who has taken and passed NALA’s CP exam. A
“registered” paralegal refers to an experienced paralegal
who has taken and passed
NFPA’s RP exam. Lastly, a
“core registered paralegal”
is an entry level paralegal
who has taken and passed
the NFPA’s CRP exam.

“Effective use of
paralegals results in
decreased expenses for a
firm and reduced costs to
a client.”

2

DO ETHICS AND
PROFESSIONAL
RESPONSIBILITY
RULES APPLY TO
PARALEGALS?
Paralegals who are
members of professional
paralegal associations
(such as those mentioned in the previous section) pledge
to abide by the standards and rules of professional ethics
promulgated by those associations. NFPA and NALA
both require that paralegals who carry their certifications

American Bar Association Standing Committee on Paralegals
2013.
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adhere to their ethics rules and complete regular CLE
requirements. These organizations’ professional ethics
rules and CLE requirements are very similar to those of
attorneys.
Since paralegals are not licensed, they are not directly
regulated by the government. Rather, they are regulated
indirectly by Illinois Rule of Professional Conduct 5.3. A
lawyer who employs a paralegal is under an ethical duty
to supervise the work of the paralegal. There is a general
duty to supervise non-lawyer staff to ensure that they adhere to the ethical practices pertaining to client confidentiality, conflict of interest, billing, and the unauthorized
practice of law.
Lawyers are held accountable for violations committed by those whom they supervise. The Comment following Rule 5.3, elaborates as follows:
Such assistants, whether employees or independent contractors, act for the lawyer in rendition
of the lawyer’s professional services. A lawyer
must give such assistants appropriate instruction
and supervision concerning the ethical aspects
of their employment, particularly regarding the
obligation not to disclose information relating
to representation of the client, and should be
responsible for their work product...3
Bottom line: Paralegals who have degrees or certificates from ABA approved paralegal programs, and
those who carry credentials such as CP, RP and CRP,
have demonstrated knowledge of the important ethics
rules relating to the practice of law and representation of
clients. Lawyers are held responsible for the professional
responsibility of their non-lawyer staff.
WHAT CAN PARALEGALS DO?
To avoid the unauthorized practice of law, a paralegal must work under the supervision of an attorney.
This means that a paralegal cannot be directly hired by
a client; rather, the paralegal provides services that are
delegated by the attorney, who represents the client.
Paralegals can and do perform substantive legal work,
so long is the attorney supervises the final product. The
duty to supervise a paralegal in this context means that
the attorney must delegate tasks and review and sign
legal documents such as pleadings and motions that a
paralegal prepares.
The paralegal program director at George Washington University, Toni Marsh, Esq., completed an in-depth
assessment on this subject and compiled an extensive
list she titled “What Paralegals Do (and Lawyers Should
Not).” Below is a summary of general tasks from her list.
• Conduct interviews with clients to gather background info
• Correspond with clients, counsel, and others on
factual matters
3
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•
•
•
•
•
•
•
•
•
•
•
•

Inform client periodically of case and matter status
Draft pleadings and documents
Organize and maintain forms and client files
Index or summarize documents or transcripts
Assemble and analyze records from courts or agencies relevant to a case or client
Prepare clients for court hearings
Assist in administering law library
Review legal periodicals and material relevant to a
specialty area of law
Maintain current binders of court rules
Maintain calendar or tickler system
Research law, including procedural, administrative,
or case law
Keep track of and report any pending legislation
that may affect clients

The complete list, including a breakdown of tasks by
area of practice, can be found at: http://www.pacoparalegals.org/documents/WhatParalegalsDo.pdf
What else do educated paralegals typically know?
Statutory, legislative, regulatory, and academic research
using electronic databases (LexisNexis and Westlaw);
how to use print resources; how to find briefs, pleadings, discovery documents, applications, forms, business
letters, and other legal and professional documents; how
to use e-filing, e-discovery, billing software, and trial
software.
Bottom Line: While a paralegal cannot accept cases,
set fees, conduct depositions, sign legal documents, or
give legal advice, a paralegal can indeed perform many
tasks normally performed by a lawyer.
WHY USE A PARALEGAL?
Dollars and cents: Effective use of paralegals results
in decreased expenses for a firm and reduced costs to a
client. A paralegal’s salary is typically less than half of an
attorney’s salary. The same is true for the billable rate.
(Yes, you can bill out a paralegal’s time!)
Happier clients, enhanced reputation: Having a paralegal results in increased communication with clients
and can enhance client satisfaction. When the paralegal
takes care of day-to-day, routine communications with
clients and other necessary entities, the cost to the client
is reduced, and the attorney is free to concentrate on substantive legal tasks. A paralegal’s presence can increase
interactivity within the office, the legal community, and
the client base.
Better work-life balance. While lawyers practice law,
paralegals complete the other challenging and necessary
tasks of running a law practice. This results in better time
management, greater work satisfaction, and the opportunity to focus on attaining greater goals.
In the end, whether you prefer to call them paralegals
or legal assistants, they are qualified professionals who
can enhance your practice and free you up to better enjoy
what’s important to you.

Committee

Chit Chat

NEW! The Young & New Lawyers Division of the
Lake County Bar Association is now providing Listserv
access to members of the Bar Association for purposes
of facilitating an electronic medium for the sharing of
ideas, advice, documents, referrals and experiences,
and—more importantly—to help foster a community forum for new young attorneys in Lake County. If you are
interested in joining this new and exciting group, please
email YNLD Co-Chair Robert J. Tomei Jr. at Robert@
TomeiLawFirm.com.
For the Young & New Lawyers Committee Meeting
in October (as the 4th Friday in the month would be
10/23) we are going to have Jeff Dovitz, of Jutla & Dovitz
PC give a presentation on Mortgage Modification – Federal Review Requirements for Distressed Homeowners
***
The Civil Trial and Appeals Committee will
resume meeting at The Grille in Lake Forest on the
third Thursday of each month.
***
The Family Law Committee meets the
third Wednesday of every month at Noon in C-105. On
October 21, will be discussing the role of the GAL—specifically, whether a GAL can file pleadings. The evaluators will also be present. Our Family Law Advisory

Group (“FLAG”) meets the second Wednesday of each
month at Noon at the Bar Office. The members of this
subcommittee typically discuss issues in the family law
arena, and our annual state seminar. Any member of the
Family Law Committee is welcome to attend.
Our seminar next year will take place in Nashville,
Tennessee from April 14 – 17, 2015. We have a local Nashville attorney scheduled to speak on the music business
industry and our welcome reception will be held at the
local baseball field – the Nashville Sounds! We will be
staying at the Hutton Hotel and information will be
circulated for registration shortly.
SEMINAR ANNOUNCEMENT: Senate Bill 0057
was passed, which has numerous changes to the Illinois
Marriage and Dissolution of Marriage Act. The Family
Law Committee has decided to put on a local seminar to
point out these changes in the statutes on NOVEMBER
5, 2015, from 12:30 p.m. to 5:00 p.m. at the Grayslake
Campus of the College of Lake County for the very low
price of $49.00. Andre Katz and Judge Waller will offer
important background information on the legislation;
several local attorneys will be presenting on the most
important changes; and all the family law judges will be
in attendance. Register today at www.lakebar.org. You
DO NOT want to miss this seminar.
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Navigating the Currents of Timely
Notice in Third-Party Liability Policies
– Best Practices

S

BY KRISTEN HUDSON

ooner or later, every insurance policyholder faces a potential storm: an accident or
mistake has happened, a suit is threatened, now what? It is the age-old quandary
for insurance policyholders, when to give notice of a potential claim. This is not a
philosophical or esoteric inquiry; the stakes are high. Failure to give timely notice of a
covered claim may defeat insurance coverage entirely.

Under many insurance policies, notice must be given
Moreover, prejudice is typically not a factor in claimsas soon as practicable, which courts have interpreted as
made policies, such as errors and omissions policies and
within a “reasonable” time. To determine what is readirectors’ and officers’ liability policies. In these policies,
sonable, courts look to the facts and
notice is a condition precedent to covcircumstances of each particular case.
erage, and the policies mandate that
Practicing
Factors involved in this determination
both the claim and notice of the claim
in complex
include the specific language of the
commercial
be made within the policy period to
policy’s notice provision, the insured’s
litigation and
trigger coverage.
sophistication in commerce and ininsurance
What are the best practices for
surance, the insured’s awareness of
coverage,
giving notice of circumstances, an
an event that might trigger insurance
Kristen
occurrence or an event that may give
coverage, the insured’s diligence in asHudson wins
rise to the claim or lawsuit? Litigation
certaining whether coverage is available,
high-stakes
is inherently unpredictable. Thus,
and whether the insurer will suffer prejchallenges in
it goes without saying that predict1
udice as a result of the late notice. Thus,
courtrooms
ing when an event may give rise to a
whereas in earlier cases, courts looked
across the nation and recovers
claim under an insurance policy can
only to whether the insurer was prejumillions of dollars of insurance
be tricky at best. There are a few best
diced by the late notice, courts now look
proceeds for commercial
practices, however, that can help you
to a variety of factors, with prejudice to
policyholder clients. She was
navigate the currents.
the insurer being just one of them.
named one of “40 Illinois Attorneys
1
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Bank, 238 Ill. 2d 177, 185-86 (2010).
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Under 40 to Watch” and recently
received the Emerging Lawyer
designation.

STEP ONE – RECOGNIZE THE
CIRCUMSTANCES THAT MAY
GIVE RISE TO A CLAIM

Definitions of what constitutes a claim, suit or occurrence vary from policy to policy, but a good rule of thumb
to ask is whether the third
party demanded some
form of money or services,
or requested that the
insured refrain from some
activity. For example, is
the third party requesting
that you cease and desist
from some activity? Has
opposing counsel asked
you to enter into a tolling
or standstill agreement?
While this may not seem
to qualify as a “claim” or a
“suit” under the policy, it
may certainly give rise to
one, and the failure to give
notice of the cease and desist or tolling agreement
may result in a denial of
coverage down the road.
Another consideration is whether a litigation hold has been issued
related to the event. If
so, then notice should be
provided to all carriers that might potentially be at risk.
If not, the carrier may use the date of the issuance of the
litigation hold to deny coverage.
Even where the original claim is uncovered, to preserve future coverage, policyholders should consult
coverage counsel or their broker to determine whether it is
advisable to give notice of circumstances in the event that
the original claim is later amended to add covered claims.

STEP THREE – DOCUMENT THE NOTICE
Make sure the notice to the insurance company is in
writing and the terms for
notice under the policy are followed. Where
there are questions about
whether notice is appropriate, it is a good idea to
get insurance coverage
counsel or the broker involved to coordinate and
confer with the insurer.
Maintain copies of all
notice letters sent.
In sum, the following
3 steps can help you preserve insurance coverage
when facing third-party
liability claims:
When an event
occurs, ask whether the
third-party is demanding
money, services, or asking
the insured to refrain
from some activity;
When in doubt, give notice; and document, document, document.

“Litigation is inherently
unpredictable. Thus, it
goes without saying that
predicting when an event
may give rise to a claim
under an insurance policy
can be tricky at best. There
are a few best practices,
however, that can help you
navigate the currents.”

STEP TWO – GIVE NOTICE EARLY AND OFTEN
With a few possible exceptions, there is no downside
to giving notice. If there are circumstances that warrant
notice, but ultimately do not give rise to a claim, there is
no loss and thus the notice will not appear on a loss run or
will likely not impact premiums on a going-forward basis.
If the circumstances do result in a claim, then you will be
grateful for the timely notice.
One exception is in states where, upon notice, an
insurer must issue a coverage opinion and/or file a declaratory judgment action to determine coverage. In those
states, of which Illinois is one, communication with the
insurer is key to navigating this issue. An insurer may ask
that the insured withdraw the notice on the condition that
if a claim later arises, and it is retendered, then notice will
be considered timely.
Another potential pitfall to avoid is when the policyholder is an additional insured under other policies.
Be sure to provide notice under any policies where there
is additional insured coverage if the claim implicates a
named insured’s operations in any way. This is true even if
the named insured is not currently a target for liability. In
considering notice issues for additional insureds, analyze
carefully whether issuing notice selectively under the Illinois target tender rule would be prudent.

AT THE COURTHOUSE
Join us in the Jury Assembly Room
for a FREE cup of coffee before court.

8:00 a.m. – 9:00 a.m.
Friday, October 23
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Trusts & Estates 2015 Annual Conference
4.0 CLE HOURS INCLUDING 0.5 ETHICS CREDIT

November 13, 2015

Knollwood Country Club • 1890 Knollwood Road • Lake Forest

Knollwood Club policy prohibits t-shirts or jeans and cell phone usage is only permissible in designated areas.

Thank You to Our Sponsors
First Midwest Bank
The Chicago Trust Company
Lifecare Innovations

Schedule
11:30 a.m.
12:00-4:30 p.m.

Registration and Lunch
Seminar

Reception immediately following the seminar
Register online at www.lakebar.org
Register by October 30, 2015 and save $25 off the standard tuition of
$175. You must log in to receive your membership discount! This year the
seminar materials will be distributed electronically. If you prefer a hardcopy of the materials, be sure to select that option during registration.

Topics & Speakers
Trusts and Estates Law Update
Jack Richtman, Churchill Quinn Richtman & Hamilton Ltd.
Medicaid and Estate Planning for Seniors
Anthony Ferraro, Law Offices of Anthony B. Ferraro
Obtaining Stepped-Up Basis in Credit Shelter Trusts
Robert Kolasa, Attorney at Law
Potential Pitfalls of Trust and Estate Litigation
David Lutrey and Jeff O’Kelley, Lesser Lutrey McGlynn and Howe LLP
Fiduciary and Estate Taxes Primer
Jack Mardoian, Jack C. Mardoian, Ltd.
ARDC: Ethics Update
Peter Apostol, IL Attorney Registration & Disciplinary Commission
View from the Bench
Hon. Nancy Waites, Nineteenth Judicial Circuit Court

Fall Membership Luncheons
Tuesday, October 20, 2015
Waukegan City Hall
12:00 Noon – 1:15

Business Meeting

Wednesday, November 18, 2015
Greenbelt Cultural Center
12:00 Noon – 1:15

ARDC Update with James J. Grogan
1 hr. FREE Professionalism CLE Credit
Co-Sponsored by the Professionalism & Office Management Committee

Each lunch $15 per person, register online at www.lakebar.org or call (847) 244-3143
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Purchase Your Raffle Ticket Today!
Winner will receive one week in the Presidential Suite
at the Pueblo Bonito Sunset Beach Resort & Spa
YOU PICK THE WEEK IN 2016

THE RESORT
Pueblo Bonito Sunset Beach Golf &
Spa Resort offers the ultimate Cabo
San Lucas beach vacation experience. Our prime location on the
western tip of the Baja peninsula
offers both tranquil seclusion and
convenient access to the vibrant
downtown corridor of Cabo San
Lucas. Popular Los Cabos attractions including prestigious Cabo
San Lucas golf courses, Los Cabos
beaches, and the town of San Jose
del Cabo are a short drive away. Or,
simply enjoy a rejuvenating day of
relaxation on our private stretch of
pristine shoreline.

THE PRESIDENTIAL SUITE
Sleeps 8: 2 bedrooms, 2 baths, a
2100 sq ft single level condo including
a 400 sq ft porch for lounging and
dining. There is one King Master BR
suite, and a second BR with 2 Queen
beds, each BR with spacious dual vanity bathrooms with showers and a jet
tub. Bedrooms are located on either
side of the living/dining area, which
has a sofa convertible to a double
bed. Amenities include: daily maid
service, central A/C, satellite TV in
each room,
furnished
kitchen
(no oven),
pillow
menu, room
service, video library,
and broadband internet as well as 24/7 golf
cart transportation about the resort.
Resort dining plan is also available.

THINGS TO DO IN CABO
Discover exciting things to do in
Cabo San Lucas, just minutes from
the gates of Pueblo Bonito Sunset
Beach Resort & Spa. From worldclass golf to snorkeling and scuba
diving, to deep-sea sport fishing,
swimming with dolphins, and dancing till dawn, activities abound in
Cabo San Lucas.

Tickets sold September 1 through December 4, 2015

The winner’s name will be drawn at the LCBA Holiday Party on December 4, 2015
You do not need to be present to win

1 ticket: $25 or 5 tickets: $100
(airfare is not included)
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Boltwood
Rating:

M

y wife, Cari, and I recently went to dinner with
Brad Rago and his wife, Meredith. Brad is also
a Lake County attorney and is employed with
Discover Financial Services as Director, Corporate Compliance. We dined at Boltwood, located at 804 Davis
Street, Evanston. For a Saturday night, the restaurant was
definitely busy, but we were seated almost exactly at the
time for which we had made the reservation. The seating is somewhat communal, but there are private tables
as well. The restaurant is billed as “farm to table” fare,
and we all wanted to try it out. The menu also seems to
change frequently, so what we ordered may not be available on other nights.
The waitress took our drink orders and brought out
bread and butter. We had actually read reviews that raved
about this bread. It was really just normal, typical, bread
and butter, and nothing about which to get excited. For
appetizers, we ordered the bread and butter pickles, the
pretzel bites, and the beets. The pickles were very sweet
and tasty, and we all enjoyed them. The pretzel bites,
which they told us were made from scratch, came out
very hot. We loved them and agreed that they were better
plain and without the accompanying cheese sauce. The
beets came prepared with walnuts and whipped blue
cheese. They were delicious. Interestingly, the beets were
two different colors, and when we inquired about that
to the waitress, she had no explanation, and actually
seemed shocked.
For the main course, I ordered the grilled hanger steak, Brad ordered the half chicken, and Meredith
ordered the bass. My wife is vegetarian, and, while they
seemed to have many options for her, the waitress was
not very helpful. She finally recommended the shishito
peppers as an entrée for my wife and said it was a good
portion for a meal. My steak came prepared with black

Restaurant
Review

BY MICHAEL STRAUSS

beans. While the steak was appetizing, it was served to
me cold. The beans were hot and it seemed as if the steak
had been prepared first and then sat and cooled off while
the other entrees, or the sides, were completed. Brad
enjoyed his roasted chicken, which came prepared with
green and wax beans, garlic, cashews, and a hot sauce. It
was a large portion. Meredith loved the bass, which came
with squash and peppers, but the portion size was on
the smaller side. Cari’s entrée was disappointing. It was
simply a plate of cooked peppers. While it would have
made a nice side of peppers for people with other entrées
ordered, it was not a meal to be served on its own.
We did not order dessert at Boltwood because the
restaurant is located about one block from Andy’s Frozen
Custard. Andy’s is fantastic and I would highly recommend the James Brownie Funky Jackhammer or the
Snowmonster Concrete!
We came to Boltwood with high expectations, and,
while they were not met, the meal was fine and we
did have a good time. The reality is, that with so many
amazing restaurants in Evanston, such as Farmhouse
and Found Kitchen, there are just better options. I highly
recommend that area for great dining options.

Write a review of your favorite or a new restaurant, reviews can be submitted to Michael Strauss at straussfamilylaw@aol.com
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The Right to be Forgotten
Addressing the Privacy Dilemma
in Arrestee Records Under the FOIA 7(C)

F

BY AHAD SYED

ew American literature students are unacquainted with the cautionary tale of Hester Prynne in Nathaniel Hawthorne’s The Scarlet Letter.1 Forced to openly display
a scarlet-colored badge of shame, Prynne suffers humiliation and ridicule by Puritan townsfolk for the remainder of her life.2 A modern analogue to Prynne’s dilemma
is the recent proliferation of the “online mug shot industry” (“OMI”).3 The OMI seeks
to shame individuals by unearthing arrestee bookings as well as photographs or “mug
shots” and displaying them prominently on its webpage.4 At first blush, this may seem
akin to a public service, until one realizes the unsavory business model relies heavily
upon charging exorbitant fees for mug shot removal.5 The consequences of a lingering
mug shot profile go beyond social stigma; arrestees may lose significant opportunities
for gainful employment and housing.6
1
2
3

4

Nathaniel Hawthorne, The Scarlet Letter 323 (Samuel E. Cassino ed., 2d ed. 1892).
Id. at 464.
See generally Kevin Collier, Why the OnAhad Syed
line Mugshot Industry Will Never Die, The
is a 2016 J.D.
Kernel (Dec. 7, 2014), http://kernelmag.
Candidate at
dailydot.com/issue-sections/features-isthe University
sue-sections/11068/online-mugshot-extortion-industry/.
of Illinois
Id.; see also David Segal, Mugged by
College of
a Mug Shot Online, N.Y. Times (Oct. 5,
Law. He can
2013) available at http://www.nytimes.
be contacted
com/2013/10/06/business/mugged-by-aat asyed9@
mug-shot-online.html; Mugshots, available
illinois.edu.
at www.mugshots.com (last visited July 10,
2015); The Smoking Gun, available
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at www.thesmokinggun.com. (last visited July 10, 2015) (listing
numerous arrestee photographs).
5 David Kravets, Mug-Shot Industry Will
Dig Up Your Past, Charge You to Bury
It Again, Wired.com (Aug. 2, 2011, 1:52
PM), available at http://www.wired.
com/2011/08/mugshots/ (quoting leading open-records activist and Director of
the Project on Government Secrecy for
the Federation of American Scientists,
Steven Aftergood, “The business model
seems to be to generate embarrassment and then remove the source of the
embarrassment for a fee.”); Segal, supra note 4 (certain websites charge $30
to $400 to remove a single mug shot).

A handful of states, equating this practice to blackmail, have enacted laws that make it difficult, or even
illegal, for the OMI to require an individual to pay to
remove a mug shot.7 Yet the problem persists in part because, despite slight changes in search engine algorithms,
arrest records for individuals who are only arrested but
are neither charged nor convicted are readily accessible.8
The problem stems from “data-scraping,” a common,
automated technique used to copy and populate content
from other websites.9
Given the current federal circuit court split over individuals’ private interests
in their mug shots versus
the public’s interest in
disclosure, I argue that
an individual’s privacy
interest in a mug shot
substantially outweighs
almost any public interest in disclosure. I advocate for efficient resolution of the circuit court
split by having states and
law enforcement officials
play a greater role in this
area, particularly in the
absence of codification of
the Dept. of Justice v. Reporters Committee for Freedom of
the Press10 standard at the state and local levels.
Two general measures would reduce the potentially
damaging effects of mug shot disclosure: (1) states should
adopt legislation that prohibits law enforcement agencies

from disclosing mugshots; and (2) even if states do not
enact such legislation, those agencies should, themselves,
create policies that substantially limit or bar entirely
posting mug shots online.
BACKGROUND
In 1989, the Supreme Court’s decision in Dept. of
Justice v. Reporters Committee for Freedom of the Press
set the stage for the coming battle in the federal circuit
courts. There, the Court held that a request for a private citizen’s law enforcement records can “reasonably
be expected to invade that citizen’s privacy...” under the
Freedom of Information
Act (“FOIA”), and “the
invasion of privacy is
‘unwarranted’” when the
same request does not relate to information about
a government agency, but
only seeks records stored
in the government’s database.11 In reaching this
conclusion, the Court
created a three-part test.
First, the trial court must
determine if the privacy
interest involved is the
type of interest Congress
intended to protect under
Exemption 7(C).12 Second, if the releasing agency meets
its requirements under FOIA, the court should decide
if the release’s privacy interest invasion is warranted.13
Third, the court must balance the privacy interest protected by 7(C) against the public’s interest in disclosure.14
This three-part test is generally known as the “central
purpose test.”15
Following Reporter’s Committee, three federal circuit
courts weighed in on FOIA’s application to mug shot
disclosure, with only one court finding that the public
interest outweighed the inherent privacy interest in the
photograph. In Detroit Free Press v. Dept. of Justice, the

“Right to be forgotten”
embodies the idea that
individuals should be allowed
“to determine for themselves
when, how, and to what extent
information about them is
communicated to others.”

6

7
8

9

10

Gary Fields and John R. Emshwiller, As Arrest Records Rise,
Americans Find Consequences Can Last a Lifetime, Wall St. J.
(Aug. 18, 2014, 11:30 PM), available at http://online.wsj.com/
articles/as-arrest-records-rise-americans-find-consequences-can-last-a-lifetime-1408415402 (discussing the significant
economic impact of arrest records on a cohort of over 7,000
individuals);Andrew D. Leipold, The Problem of the Innocent,
Acquitted Defendant, 94 Nw. U. L. Rev. 1297, 1308–09 (2000).
Infra note 39 and accompanying text.
Segal, supra note 4 (discussing how mug shot sites appear
near the top of web search results due to the general tendency
to click on the mug shot and stay on the resulting page. As one
expert explains, “Once they click, they stare in disbelief, and
look around a bit, which means they stay on the page... Google
takes that as a sign that the site is relevant, and that boosts it
even more.”).
Mark Ward, Screen Scraping: How to Profit From Your Rival’s Data, BBC (Sept. 30, 2013), http://www.bbc.com/news/
technology-23988890 (explaining the increased prevalence of
data-scraping amongst corporate entities). “‘Every corporation
does it, and if they tell you they’re not they’re lying,’ says Francis Irving, head of Scraper Wiki, which makes tools that help
many different organisations grab and organise data... [T]he
best scraping programs mimic human behaviour and spread[s]
the work out...”
DOJ v. Reporters Comm. for Freedom of the Press, 489 U.S.
749 (1989).

11
12
13
14
15

Id. at 780; 5 U.S.C. 552 (et seq.).
Reporters Comm., 489 U.S. at 762; 5 U.S.C 552(b)(7).
Reporters Comm., 489 U.S. at 771.
Id. at 776.
Martin E. Halstuk & Bill F. Chamberlin, The Freedom of
Information Act 1966–2006: A Retrospective on the Rise of
Privacy Protection over the Public Interest in Knowing What the
Government’s Up To, 11 Comm. L. & Pol’y 511, 555 (2006) (discussing how FOIA requests generally are rejected unless the
information-seeker meets his burden by establishing proof that
the information sought after illuminates an agency’s operations);
see also Martin E. Halstuk & Charles N. Davis, The Public
Interest Be Damned: Lower Court Treatment of the Reporters
Committee “Central Purpose” Reformulation, 54 Admin. L. Rev.
983, 992 (2002) (explaining that while federal agencies may
collect “warehouses of information on nearly every aspect of
American life,” the public may only access that information
within the “narrow” central purpose of the FOIA as prescribed by
Reporters Committee).
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Sixth Circuit held that indicted individuals do not have a
privacy right in their mug shots if (1) there is an ongoing
criminal proceeding, (2) the names are publicized, and
(3) the individuals appear in open court.16 Notably, it left
unsettled “[w]hether the release of a mug shot by a government agency would constitute an invasion of privacy
in situations involving dismissed charges, acquittals, or
completed criminal proceedings.”17
In contrast, the Eleventh Circuit in Karantsalis v.
Dept. of Justice held that an indicted individual retained
a privacy interest in his mug shot despite appearing in
open court.18 The court noted that while it had not previously addressed the issue, a previous Eleventh Circuit case
held that “mug shots carry a clear implication of criminal
activity.”19 The court reasoned that because mug shots are a
“unique and powerful type of photograph that raise[] personal privacy interests distinct from normal photographs,”
their release could contravene privacy interests.20 The
court also stated the privacy concerns inherent in a mug
shot, which serves as “a vivid symbol of criminal accusation, which, when released to the public intimates, and. is
often equated with, guilt. Further, a booking photograph
captures the subject in the vulnerable and embarrassing
moments immediately after being accused, taken into
custody, and deprived of most liberties.”21
In World Publishing Company v. Dept. of Justice,
the Tenth Circuit sided with the Eleventh Circuit, holding that a pretrial detainee during an ongoing criminal
proceeding retains a privacy interest in his mug shot that
outweighs any public interest in disclosure.22 The court
applied a three-part test for whether information is covered under Exemption 7(C): “a court must (1) determine
if the information was gathered for a law enforcement
purpose; (2) determine whether there is a personal privacy interest at stake; and (3) balance the privacy interest
against the public interest in disclosure.”23

with an increasingly volatile, and fluid area of law.
Recently, an Ohio lawsuit against two pay-to-remove
mug shot websites alleged violations of the state’s right to
publicity statute.26 The attorney for the plaintiffs called
the practice immoral, likening it to extortion.27 The lawsuit was eventually settled, with the websites agreeing to
pay $7,500 in restitution to three plaintiffs and removing
the offending photographs.28 In addition, the same websites reportedly stopped charging for removing online
mug shots.29
In the midst of the circuit split, a few states have
enacted measures to ensure that pay-to-remove websites
cannot charge arrestees to delete their mug shots.30 However, the legislation designed to tackle the pay-to-remove
aspect of mug shot websites has had the unwanted effect
of allowing these websites to retain photographs under
the umbrella of First Amendment protection applied to
traditional media outlets.31
The “right to be forgotten” embodies the idea that individuals should be allowed “to determine for themselves
when, how, and to what extent information about them
is communicated to others.”32 The battle is a difficult one,
fraught with questions such as: Are mug shots “newsworthy?”33 No state has responded unequivocally, leaving
significant gaps for traditional news outlets to exploit arrestee records and booking photographs using the same
techniques that the OMI uses, namely, data-scraping law
enforcement websites.

ANALYSIS
The 2-1 circuit court split protecting arrestee’s mug
shots is welcome news. However, other federal courts
have yet to weigh in on the issue.24 This void has allowed
the OMI to continue to aggregate and compile mug shots
online of individuals who had been arrested but subsequently had their charges dropped. Having denied certiorari in Karantsalis, the U.S. Supreme Court chose not
to resolve the dispute25—leaving lower courts to grapple

28
29

16
17
18
19
20
21
22
23
24
25

Detroit Free Press, Inc. v. DOJ, 73 F3d. 93, 97 (6th Cir. 1996)
Id. at 97.
Karantsalis v. DOJ, 635 F.3d 497, 503 (11th Cir. 2011).
Id. (quoting United States v. Hines, 955 F.2d 1449, 1455 (11th
Cir. 1992)).
Karantsalis, 635 F.3d at 503.
Id.
World Pub. Co. v. DOJ, 672 F.3d 825, 827 (10th Cir. 2012).
Id.
World Pub. Co., 672 F.3d at 829 (quoting Detroit Free Press, 73
F.3d 93, 97 (6th Cir. 1996)).
See Karantsalis v. DOJ, 635 F.3d 497, 499 (11th Cir. 2011) (per
curiam), cert. denied, – — – U.S. – —-, 132 S.Ct. 1141 (2012).
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Amended Complaint, Lashaway v. D’Antonio III, No. 3:13-cv01733 (N.D. Ohio Aug. 9, 2013), ECF No. 4.
UPI Staff, Plaintiffs Win Settlement Over Online Mugshot Sites,
UPI (Jan. 7, 2014, 5:42 PM), available at http://www.upi.com/
Top_News/US/2014/01/07/Plaintiffs-win-settlement-over-online-mugshot-sites/UPI-85291389134529/. (“The real effect is
that you’re not going to find these mug shots in general online
searches,” Ciolek said. “What these companies did was wrong
in charging to take down the photos.”).
Id.
Id. The attorney representing the defendant companies stated
that they would revise policy and cease charging arrestees to
remove their mug shots.
See infra note 39 and accompanying text.
Tyler Dukes, Proposals Would Do Little to Limit Mugshot Publications, WRAL.com (June 23, 2014), available at http://www.
wral.com/proposed-mugshots-laws-may-do-little-to-curb-worstactors-/13720084/#Q83b1PQtLw0vCEHV.99 (“At one time, you
could pay these guys, and they go away,” Tyronne Jacques
said in a phone interview. “What they do now is they don’t take
people off.”).
Jasmine E. McNealy, The Emerging Conflict Between Newsworthiness and the Right to Be Forgotten, 39 N. Ky. L. Rev.
119, 121 (2012) (arguing that because individuals develop, they
should not be linked to potentially damaging information from
the past).
Tyler Dukes, Under Scrutiny Mugshot Publishing Industry
Evolves, WRAL.com (June 24, 2014), available at http://
www.wral.com/under-scrutiny-online-mugshot-industry-evolves/13756083/ (quoting WRAL.com general manager
John Conway, explaining the online newspaper’s policy in
publishing potentially damaging arrest photographs: “Individual
mug shots are . . . used when WRAL.com and WRAL-TV cover
newsworthy crimes or arrests. Those mug shots remain in the
online archive.”); see also Collier, supra note 3.

Compared to its counterparts in the European Union,
the “right to be forgotten” in the United States remains a
foreign concept, and individuals have little control over
the public dissemination of embarrassing and damaging
data.34 Whereas the European Court of Justice requires the
deletion of potentially defamatory, irrelevant information,
there is little effect in the United States due to the “shield”
of Section 230 of the Communications Decency Act, relied
upon by search engines.35 Mug shot disclosure’s most problematic characteristic is that “mugshots carry a clear implication of criminal activity” without further proof that the
individual has been convicted; and, in many circumstances, an individual has had his or her charges dismissed.36
This is not to say that there is no public interest, but rather
that the public interest is substantially outweighed by an
individual’s privacy interest in nondisclosure.
The “presumption of innocence is a legal requirement, not a social norm.”37 This goes to the heart of the
privacy dilemma for individuals whose public arrest
photographs, which depict them in their most vulnerable
state, are replicated online. There is little to no presumption of innocence if the OMI, whether for commercial
exploitation, or as a supposed guardian of freedom of
speech and the press, continues to publish arrestee photographs with impunity.38
RECOMMENDATIONS
States Should Prohibit Disclosure Of Mug Shots
A comprehensive statutory prohibition would be
most effective. Thus far, however, the state laws enacted
to prohibit mug shot publication have been too narrow
and otherwise problematic when applied. First, the
enacted prohibitions on charging to remove a mug shot
still allow for traditional media outlets to publish arrestee
records.39 They thus fail to remedy the central policy issue
surrounding mug shots, which is that they “carry a clear
implication of criminal activity...”40
34

35
36
37
38

39

40

Jacob Gershman, ‘Right to Be Forgotten’ Is a Foreign Concept
in America, Wall St. J. LawBlog, (May 14, 2014, 3:30 PM),
available at http://blogs.wsj.com/law/2014/05/14/the-right-to-beforgotten-is-a-foreign-concept-in-america/; see e.g., Fields and
Emshwiller, supra note 6.
47 U.S.C. 230; Gershman, supra note 34.
U.S. v. Romero-Rojo, 67 Fed. Appx. 570, 572 (10th Cir. 2003).
Leipold, supra note 6 at 1299.
See e.g., Mugshots, available at www.mugshots.com (last visited July 10, 2015) (“All are presumed innocent until proven guilty
in a court of law. The mugshots and/or arrest records published
on mugshots.com are in no way an indication of guilt and they
are not evidence that an actual crime has been committed.
Mugshots.com does not guarantee the accuracy or timeliness of
the content of this website...”).
See S. 1027, 2013-2014 Gen. Assemb., 2d Reg. Sess. (Cal.
2014); H.R. 1047, 69th Gen. Assemb., Reg. Sess. (Colo.
2014); H.R. 150, 152d Gen. Assemb., Reg. Sess. (Ga. 2013);
S. 115, 98th Gen. Assemb., Reg. Sess. (Ill. 2013); H.R. 1335,
97th Gen. Assemb. 2d Reg. Sess. (Mo. 2014); H.R. 3467, 77th
Legis. Assemb., Reg. Sess. (Or. 2013); S. 1289, 83d Leg., Reg.
Sess. (Tex. 2013); H.R. 408, 60th Leg., Gen. Sess. (Utah 2013);
S. 53, 62d Leg., Budget Sess. (Wyo. 2014).
U.S. v. Romero-Rojo, 67 Fed. Appx. at 572.

Second, troublingly, several states have placed the
burden on arrestees to prove their innocence before obtaining relief. Other states’ laws, such as in Illinois, lack
any legalized process by which an arrestee may explain
his innocence.41 What these state legislatures do not
realize—or realize but refuse to acknowledge—is that the
burden shift is contrary to the presumption of innocence,
and unwittingly creates an opportunity for data-scrapers
to exploit. Ideally, instead, states should prohibit law
enforcement agencies from posting arrestee mug shots
online, entirely, following the example of one Utah jurisdiction.42
Recently, anti-scraping techniques have been developed to counter data scraping. In one, evanescent photographs are used that automatically erase themselves if
copied from one site to another.43 Websites for photographers, such as Flickr, attempt to curtail copyright infringement by preventing users from copying and pasting
images.44 These techniques are potentially helpful, but
not sufficient to prevent data-scraping of mug shots if
states fail to enact laws prohibiting law enforcement
agencies from disclosing the photographs. Data-scraping techniques simply will become even more robust to
defeat the attempted countermeasures.
Local Law Enforcement Agencies Should Create
Policies Consistent with FOIA Exemption 7(C)
Regardless of whether a state enacts a comprehensive prohibition, local law enforcement agencies should,
themselves, create internal policies that restrict disclosures based on the Reporters Committee decision. Such
a policy could take into account the nature of the record,
the purpose guiding the request, and whether the disclosure could contravene privacy interests. That approach
not only would be consistent with FOIA Exemption 7(C),
but also take into account the decisions in Karantsalis
and World Publishing Company, which stress the need to
protect privacy interests.
In addition, local policies must include proportional exceptions for extraordinary circumstances. If, for
example, a law enforcement agency receives notice that a
fugitive is on the run, or a sex offender refuses to register
his location, it can apply the central purpose test and
balance the public interest versus the individual’s privacy
41
42

43

44

S. 115, 98th Gen. Assemb., Reg. Sess. (Ill. 2013).
Pat Reavy, Sheriff Pulls Mug Shots Offline to Stop “Extortion”
Websites, Desert News, (Jan. 10, 2013, 1:42 PM), available at
http://www.deseretnews.com/article/865570390/Sheriff-pullsmug-shots-offline-to-stop-extortion-websites.html?pg=all.
Jennifer Kyrnin, How to Protect Your Digital Photos from Being
Copied: Understand How to Protect Your Images, About.com,
(last visited July 10, 2015), available at http://webdesign.about.
com/od/graphics/a/aa102406.htm (explaining various methods
such as “shrink-wrapping,” which involves placing a transparent
image upon the protected image, watermarking, and using a
Flash slideshow).
See e.g., Yahoo Privacy Policy, Yahoo.com (last visited July
10, 2015), available at https://info.yahoo.com/privacy/us/yahoo/
flickr/details.html.
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interest, and sensibly come to the conclusion that it is
in the public interest to disclose the arrestee record as
well as the mug shot. A well-known example is the FBI’s
10 Most Wanted List of criminal fugitives.45 Flexibility is
implicitly builtinto the central purpose test’s structure,
allowing law enforcement to react sensibly and quickly to
exigencies warranting disclosure.46
Certainly, FOIA’s central purpose is to increase the
public’s awareness of government agency functions
through disclosing “information that sheds light on an
agency’s performance of its statutory duties.”47 But this
purpose does not extend to searching agency databases.
Instead, as the Eleventh Circuit notes, disclosure should
rest on FOIA’s objective in shedding light on “what the
government is up to” rather than “[o]n the particular purpose for which the document is being requested.”48 The
flip side of the argument, by proponents of press rights,
45
46

47
48

See e.g., Ten Most Wanted, FBI, available at http://www.fbi.gov/
wanted/topten (last visited July 10, 2015).
Fred H. Cate et al. The Right to Privacy and the Public’s Right
to Know: The “Central Purpose” of the Freedom of Information
Act, 46 Admin. L. Rev. 41, 72 (Winter 1994) (discussing cost,
delay, and discovery issues associated with the central purpose
test).
Reporters Comm., 489 U.S. at 773.
World Pub. Co. v. DOJ 672 F.3d at 830 (quoting Times Picayune Pub. Corp. v. DOJ, 37 F. Supp. 2d 472, 479 (E.D. La.
1999)).

is that public dissemination of government information
allows them to understand law enforcement activity and
performance.49 However, as the 2-1 circuit court split
demonstrates, the public awareness of law enforcement
activity through arrestee mug shot dissemination is largely unhelpful. As the Eleventh Circuit correctly notes, the
public gains little law enforcement operational understanding through mug shot disclosure.50 FOIA’s framers
did not have in mind arrestee photographs, which could
expose arrestee’s addresses, names, and appearance.51 If
FOIA’s central purpose is not met, let alone the critical
balancing test, there is consequently no public interest
gained through mug shot disclosures. Accordingly, mug
shots should be released only if the central purpose test
espoused by the Reporters Committee Court is met.52
Conclusion
Arrestee mug shots should not be disclosed publicly
unless there is a compelling public interest to do so. The
Reporters Committee decision highlighted a three-part
test that is useful in balancing the privacy interest in a
photograph versus the public’s interest in its disclosure.
However, the nascent industry that posts arrestee mug
shots online threatens to dismantle the framework so
carefully crafted by the Supreme Court, given the split
among the circuit courts’ decisions regarding the interests that private individuals have in their arrestee mug
shots. This has led to a proliferation of pay-to-remove
mug shot sites, as well as in the use of mug shots by
traditional media outlets, and by mug shot sites that post
the same content without a payment requirement and do
not provide a means of removing the photograph. Thus,
the line has blurred between an OMI that increasingly is
not charging to remove mug shots and traditional media
outlets that claim freedom of the press to publish potentially damaging photographs.
This unsavory practice has the potential to significantly impair a person’s reputation long after a mug
shot’s publication. This is true even if the arrestee subsequently has charges against him or her dropped. Individuals have little redress when it comes to blanket disclosures of public documents as the old model of “practical
obscurity” gives way to a digital age of easy access.
Consequently, privacy rights suffer in a medium where
photographs are easily replicated and aggregated on other internet websites. The arrestee can no longer expect to
leave his past behind—he or she does not have the right
to be forgotten—and, like Hester Prynne in The Scarlet
Letter, faces the prospect of a lifetime of humiliation.
49 Id.
50 Id. at 831. (“[B]ooking photographs are not likely to contribute
significantly to public understanding of federal law enforcement
operations or activities.”).
51 Reporters Comm., 489 U.S. at 765. (“Other portions of the FOIA
itself bolster the conclusion that disclosure of records regarding
private citizens, identifiable by name, is not what the framers of
the FOIA had in mind.”).
52 Id. at 773.
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Thank You, Veterans, for Your Service
and for Keeping Our Homeland Safe
On Wednesday, November 11, 2015, the
Circuit Court of the Nineteenth Judicial Circuit,
Lake County, and the County of Lake will hold
its fourth annual Veterans History Project
program at the Lake County Courthouse.

Annual
Holiday Party

This Veterans Day we have the opportunity to
thank and honor 30 servicemen and women
from World War II, the Korean War, and the
Vietnam War who put their lives at stake for
our country’s freedom.

All L C BA Members Invited

Please join us to say “THANK YOU” to all
veterans, especially those we will honor at
our short ceremony prior to commencing the
Veterans History Project interviews.

Friday, December 4, 2015
5:00 – 7:30 p.m.
Hosted Hors d’oeuvres

Help us let them know we care about all of
them.

345 N. Milwaukee Ave. • Libertyville

Observe Veterans Day at the:
Lake County Courthouse (North entrance)
18 North County Street
Waukegan, Illinois 60085
NOVEMBER 11, 2015 at 8:30 a.m.

Register online at www.lakebar.org

Interested in volunteering for this event,
contact Carol Cord at 847-377-3771

Mickey Finn’s

Debtor Creditor 2015 Annual Seminar
4.5 CLE HOURS

November 2, 2015

8:30 a.m. - 2:00 p.m. • White Deer Run Golf Club, Vernon Hills
Registration

Golf Anyone?

Register online at www.lakebar.org

The Lake County Bar Association has reserved a block of tee times
at 2:00 p.m. If you are interested in playing golf after the seminar you
may contact the pro shop by October 30th at 847-680-6100
to add your name to the reservation. A reduced rate of $65 is payable
to the club the day of the seminar.

Register by October 23, 2015 and save $26 off the standard tuition of
$125. You must log in to receive your membership discount! This year the
seminar materials will be distributed electronically. If you prefer a hardcopy of the materials, be sure to select that option during registration

Topics & Speakers

Chancery Judges: Current Perspectives on Foreclosure Law/Update
on Foreclosure Mediation Program
Hon. Luis Berrones, Hoffman and Hon. Margaret Marcouiller
Trustee Perspectives – Chapter 7 versus Chapter 13: What your
Trustee Really Cares About
John Gierum, Chapter 7 Trustee, Gierum & Mantas
Glenn Stearns, Chapter 13 Trustee Collection Law Update
Lou Freedman, Blitt & Gaines
Collection Mechanisms with Respect to SBA Debt
David J. Schwab & Sharanya Gururajan, Ralph, Schwab & Schiever, Chtd.

Judicial/Non-Judicial Sales of Assets Subject to Federal & State Tax Liens
Michael J. Kelly, Assistant United States Attorney
James Newbold, Assistant Attorney General, Mayer Silber, IRS Area
Counsel (pending confirmation)
Joel H. Norton, Ralph, Schwab & Schiever, Chtd.
Environmental Issues in Bankruptcy
Jeff Jeep, Jeep & Blazer, LLC
Probate Law Update
Fredric Lesser, Lesser, Lutrey, McGlynn & Howe
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Alex T. Rafferty, III

A

BY ANDREA MELZER

lex Rafferty has lived in Lake County all of his life. He grew up in Highland Park
and today he resides in Lake Villa. Although he grew up in Highland Park, Mr.
Rafferty never attended a Highland Park school. He attended St. Mary grade
school in Lake Forest and then attended Quigley Preparatory Seminary in Chicago. He
studied to become a priest for three years until he discovered that this was not the right
path for him. Despite never graduating from high school, Mr. Rafferty wanted to continue his education and went on to attend college.
As a young boy Mr. Rafferty played 12-inch fast pitch
the North American Van Lines. If he had not attended
softball. In the winter, the softball
law school, Mr. Rafferty believes he
fields would flood and freeze over crewould have taken over his father’s
Andrea
ating giant outdoor ice rinks. It was on
company. Mr. Rafferty really enjoyed
Meltzer was a
these ice rinks in 1946 that he met his
working for his father because he
summer 2015
wife, Nancy Carol Kelly. The two were
worked in sales and he was able to
intern with the
married for almost 60 years. Together
take part in multiple cross-country
19th Judicial
Mr. Rafferty and his wife have seven
Circuit. She
moves. Mr. Rafferty remained very
grew up in
children, twenty-two grandchildren,
involved in his father’s business and
Gurnee but
and one great-grandchild. While none
was on the board of directors of the
today resides
of his children followed in his footIllinois Movers’ and Warehousemen’s
in Hoffman
steps, Mr. Rafferty is very proud of his
Association and the National TransEstates.
children and their successes in their
portation Board. According to Mr.
Andrea currently studies political
respective careers.
science at the University of Illinois
Rafferty, his parents have influenced
Growing up Mr. Rafferty’s mothat Urbana-Champaign. Following
his life in many ways. One of these
er was a schoolteacher and his father
graduation she hopes to attend law
ways being that his parents were firm
school and pursue a career as an
owned a moving company. His father
believers in education and always
attorney.
was one of the founding agents of
encouraged him in school.
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Mr. Rafferty attended Notre Dame University and
graduated in 1952, at the age of only 19, with a degree in
finance. Following his graduation, Mr. Rafferty served
in the Korean War. He was deployed while the war was
still in progress; however, the truce was signed before he
arrived. After the truce was signed occasional firefights
sometimes broke out
along the border of North
and South Korea. But
throughout his two-year
deployment he was fortunate enough to not be
involved in any of those
battles. Following his
service in Korea, Mr. Rafferty returned home to
Illinois and went back to
work for his father. From
his service, in Korea, Mr.
Rafferty gained access to
the GI Bill. As the expiration date for the GI Bill approached, Mr. Rafferty decided
it would be best to utilize the funds while he had the
chance. Mr. Rafferty considered obtaining his master’s
degree in business administration. However, his father
suggested law school. Heeding his father’s recommendation, Mr. Rafferty applied to Loyola University Chicago
School of Law. As part of the application process Mr. Rafferty had an interview with the Dean of the law school.
One of the questions the Dean asked was why Mr. Rafferty wanted to be a lawyer; Mr. Rafferty answered him
truthfully telling him that he did not want to be a lawyer
and explained that he was simply utilizing the GI Bill. Mr.
Rafferty remembers the Dean saying that this was one of
the most honest answers he had even gotten and that the
University had already given out the entrance exam, but
that he could attend class and take the entrance exam at
a later date and if he passed he could buy his books and
pay his tuition. Mr. Rafferty graduated from law school
four years later in June 1960.
Following his graduation, Mr. Rafferty went back to
work for his father until January 1961 when he received a
phone call offering him a job in the State’s Attorney’s Office. In the State’s Attorney’s Office, Mr. Rafferty worked as
a felony prosecutor. While working in the State’s Attorney’s
Office under State’s Attorney Bruno Stanczak, Mr. Rafferty
learned to value preparedness which carried over to be
something he would exercise throughout his entire career.
In 1964, Mr. Rafferty left the State’s Attorney’s Office and
joined the firm of Finn and Geiger. The firm offered him
a promise of partnership in three years; he made partner
in just two years. This partnership eventually dissolved
and Mr. Rafferty went on to become a sole practitioner
and has been practicing on his own even since. Today,
Mr. Rafferty’s practice is almost entirely criminal defense.

Mr. Rafferty recalls criminal law being the only class he
really enjoyed in law school. He was very much influenced
by his criminal law professor Frank McGarr. Mr. McGarr
was a First Assistant United States Attorney to become a
federal judge. Mr. McGarr taught from his experience as an
attorney and Mr. Rafferty greatly appreciated his teaching
style. Growing up he
never considered attending law school or being
a lawyer and even after
graduating and passing
the bar he did not intend
on practicing law. So had
Mr. Rafferty not received
that phone call from the
State’s Attorney’s Office,
he does not know that
he would be on the same
path today.
Mr. Rafferty’s key to
success in the courtroom
stems from his belief in
preparedness. He believes that “cases are won in the library” and that in order to be successful you must be prepared. Mr. Rafferty has learned also attributes his success
in the courtroom to his understanding that “it’s not about
the lawyer . . . it’s about the [person] [he’s] representing.”

“Growing up he never
considered attending law
school or being a lawyer and
even after graduating and
passing the bar he did not
intend on practicing law.”
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Mr. Rafferty emphasizes that young attorneys should
remember these two ideals as they begin their careers.
While keeping in mind that a lawyer must focus on his or
her client, the most difficult part of being a lawyer for Mr.
Rafferty is dealing with clients who lie to him. Despite
potentially having difficult clients, Mr. Rafferty’s favorite
part of being a lawyer is the trial itself. He enjoys being
in the courtroom and arguing his cases. He finds what is
most interesting is the variety of cases he runs into while
practicing law. Having practiced for so many years, Mr.
Rafferty has run into quite a few interesting cases. He recalls his most memorable case as one he was not involved
in as an attorney. He was working in the State’s Attorney’s
Office and one day he was walking back from lunch when
he suddenly found himself helping strap a woman onto
a gurney because she had a butcher knife sticking out
of her back. Later, a man confessed to the attack to Mr.
Rafferty. He told Mr. Rafferty where he had thrown his
bloody clothes and eventually admitted he stopped at a
local tavern to get a drink after the attack. The man was
put in jail, but, before his trial date, he escaped. He was
later caught in Milwaukee, Wisconsin having a drink after
committing yet another crime. He was extradited back to
Lake County and tried for his crime. When the prosecutor decided not to seek the death penalty, the man turned
to the prosecutor and said “why…didn’t you say that in

the first place; had I known that I’d have never escaped.”
Mr. Rafferty is no stranger to the odd case and explains
this through a murder case in which he represented the
defendant.. Mr. Rafferty had all the discovery laid out
on the table and the client threw it all on the floor and
said “you don’t need that, you don’t know how to ask a
question anyways.” Then, in court, the client whispered
to Mr. Rafferty “when I get out of here, you’re dead meat.”
Mr. Rafferty whispered back to him “when you get out of
here, I’ll be dead 20 years from natural causes.” A third
case he recalls involved two teenaged boys who tried to
rob a tavern. When the second boy entered the establishment he tripped in the entrance and his gun accidentally
went off into a mirror. The kids then left the tavern, ran
to their car, threw the gun in the car, and began to speed
home. While on their way home they got airborne going
over a set of railroad tracks. The gun flew up and when
it hit the floor of the car it went off again and shot one
of the boys in the butt. Although dealing with difficult
clients is a challenge, the most difficult cases Mr. Rafferty
tries are murder cases in which he relies on temporary
insanity as a defense. He says that the preparation for this
defense in this most difficult.
Mr. Rafferty describes himself in one word as “fortunate” and says the two biggest factors contributing to his
success are luck and fortune. Mr. Rafferty believes that

Family Law Legislative Update
4.0 CLE CREDIT HOURS

November 5, 2015
College of Lake County • 12:30-5:00 p.m.
The Lake County Bar Association is presenting a seminar at the College of Lake County
in Grayslake on the complete overhaul of the Illinois Marriage and Dissolution of
Marriage Act and changes to the Criminal Code regarding eavesdropping.
The discussion regarding the revamped IMDMA will include the process surrounding the
legislation being crafted and the multitude of changes to the Act itself.
The registration fee will be a reduced rate of $49.00.
A hard copy of the materials can be made available upon request for an additional $25.00.
Electronic materials will be free.

Register online at www.lakebar.org
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being fortunate enough to be in the right place at the
right time is a big contributor to success. He believes that
being associated with great people is also a key aspect of
success. It is also important to be able to do something
that you enjoy in order to be successful. He further elaborates that being able to do something you enjoy in an
environment that is enjoyable is incredibly important to
a successful career. He says that being able to enjoy your
career is a lucky phenomenon, and he is fortunate that
he enjoys his career. Mr. Rafferty believes he is “lucky to
have been associated with and in contact with very nice
people.” He describes the people he has encountered
throughout his career as very accommodating and pleasant.. Mr. Rafferty greatly admires his colleagues’ ability
to maintain respectable conduct with one another. Along
these lines, Mr. Rafferty advises attorneys to remember
“you’re not enemies, you’re just on opposite sides of the
fence” and to keep calm when dealing with opposing
counsel. To Mr. Rafferty being a lawyer means “an opportunity to make a living while being able to help those in
need.”
Mr. Rafferty names his father as his role model because he was a kind, considerate person who valued education, manners, and kindness. While Mr. Rafferty did
not name one specific role model in his professional career, he mentions a man named Pat Daly. Mr. Daly’s legal

name is Frank M. Daly, but everyone referred to him as
Pat. Mr. Rafferty describes Pat Daly as the best criminal
defense lawyer to ever step foot in Lake County and Mr.
Rafferty hopes that one day he can be as good of a lawyer
as Pat Daly was. One fond memory he has of Mr. Daly is
when Mr. Daly called him and said “Alex, I’ve had all I can
take of these characters, can I refer them all to you until
my son gets out of law school?” Mr. Rafferty refers to this
as the biggest compliment he has ever been paid.
When he’s not in the courthouse, Mr. Rafferty’s
favorite past time is golf. While he doesn’t have much
time for it anymore, at one point Mr. Rafferty was an avid
reader. His favorite types of books are mystery novels and
he really enjoys the work of Agatha Christie. Outside of
his law profession, Mr. Rafferty is an active member of
the Lake County (IL) Genealogy Society. Mr. Rafferty is a
previous President and current First Vice Present of the
Society. Mr. Rafferty defines genealogy as the research
of families and ancient lineage. The Society meets once
a month January through October and then in November there is a daylong workshop with speakers from all
over the country. Mr. Rafferty is very passionate about
his work in the Lake County (IL) Genealogy Society and
describes the study of genealogy as contagious.
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Your New Office Could be in the LCBA Building

•
•
•
•

Approximately 2,000 square feet
Two blocks from the courthouse
Two private offices
Conference room

•
•
•
•

Large reception area
Men’s and women’s bathrooms
Small kitchen
Free parking for staff and clients

Contact Christopher Boadt (cboadt@lakebar.org or 847-244-3143)
to view the property and get more details.

LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?

The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS
provides member attorneys with an opportunity to build business through client referrals. The service
benefits the public by helping callers quickly find an attorney in the area of law in which they need help.
The LRS is widely publicized and all LCBA members in good standing who carry the required malpractice
insurance are eligible to join.
The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to
locate legal representation is frustrated by a lack of experience with the legal system, a lack of information
about the type of services needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
• Administrative
• Appellate
• Commercial

• Consumer
• Criminal
• Employment

• Environmental
• Family
• Real Estate

• Estate Planning,
Wills, Trusts and
Probate

• Personal Injury
/ Property
Damage

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application from our website at www.lakebar.org.

Start taking advantage of all the LRS has to offer!
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Assistant State’s Attorney Kyle Doyle and
her husband Rob
are the proud parents of a daughter,
Adelyn Kaye, born
August 31.

The

County history
and sets a
record for
the highest
reported
Kane County verdict or
settlement in a
medical malpractice case involving Ob/
Gyn treatment.

Grapevine

***
Congratulations to LCBA
Member, Donald J. Morrison
for recently settling a Kane
County medical malpractice
case for $7.5 Million. This ties
the highest reported medical
malpractice settlement in Kane

*Members are encouraged to
submit significant jury verdicts
for publication consideration
(maximum 50 words).

CLE HOURS • CLE HOURS • CLE HOURS

Return
of the
Brown Bag
Lake County Bar Association
300 Grand Avenue, Ste A, Waukegan

12:15 –1:15 p.m.
November 9, 2015

1.0 CLE Credit
Common Issues Giving Rise to Malpractice Claims
Against Family Law Practitioners

November 16, 2015
1.0 CLE Credit
Environmental Law

Register for this FREE program on-line at www.lakebar.org
If you have an idea for a 1 hour presentation please contact
Virginia Elliott at (847) 244-3143.
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Monthly

Bar

Committee
Meetings

DAY

MEETING

LOCATION

TIME

& Community LCBA
1 Tuesday (Odd Mo.) Diversity
Outreach
Editorial
LCBA
1st Thursday (Odd Mo.) Docket
Committee

12:15-1:15

1st Thursday

Stevens, Gurnee

5:15-6:15

LCBA

4:30-5:30

st

Real Estate

2nd Tuesday (Odd Mo.) Immigration

12:15-1:15

2nd Wednesday

Family Law Advisory
Group (FLAG)

LCBA

12:15-1:15

3rd Tuesday

Local Government

LCBA

12:15-1:15

3rd Tuesday

LCBF Board of Trustees LCBA

3rd Wednesday

Family Law

3rd Wednesday (Odd Mo.) Employment Law

To place an ad
or for information
on advertising rates,
call

(847) 244-3143

4:00

C-103

12:15-1:15

The Grille, Lake Forest

5:15-6:15

3rd Thursday

LCBA Board of Directors LCBA

12:00 noon

3rd Thursday

Trusts and Estates

12:15-1:15

3rd Thursday

Civil Trial and Appeals The Grille, Lake Forest

4th Tuesday

Criminal Law

TBD

4th Friday

Young and New
Lawyers

LCBA

TBD

Debtor Creditor Rights TBD

Park City Courthouse

Bulletin
Board

5:00-6:00
TBD
12:15-1:15
TBD

• RSVP to a meeting at www.lakebar.org.
• Meetings subject to change, please check your weekly e-news, the on-line calendar
at www.lakebar.org or call the LCBA Office @ (847) 244-3143.
• Please feel free to bring your lunch to the LCBA office for any noon meetings. Food
and beverages at restaurants are purchased on a individual basis.

October 2015

35

Recognizing
Pro Bono Service

O

ctober 25-31 of this
year marks the seventh anniversary of
the ABA’s effort to spotlight
attorneys providing pro
bono service. For an even
longer period, the LCBA
has recognized the efforts
of our members who provide legal services to those
who would otherwise not
have access to the judicial
system.
The cover of this
month’s Docket features
the names of those attorneys who have provided
free legal services during
the preceding year through
our Volunteer Lawyer
Program with Prairie State
Legal Services. Thank you
to all who assist this effort

every year.
Two lawyers were highlighted at our annual Pro
Bono Awards Luncheon
held in the Waukegan City
Hall Chambers on September 22:
WAYNE FLANIGAN
AWARD
Lucy Dorenfeld received this award. She has
been a longstanding volunteer attorney with Prairie
State Legal Services. While
she has represented Prairie
State clients in a variety of
family and probate matters over the years, she
has most often assisted
families in guardianship
matters for disabled children and adults. Additionally, she has also been very

In the

Director’s
Chair

BY CHRISTOPHER
BOADT

generous with her time by
acting as a mentor to less
experienced volunteers
who have accepted pro
bono guardianship cases.

Hans was not deterred by

PRO BONO SERVICE
AWARD
Hans Stucki received
this award and has had
many memorable and
time-intensive pro bono
cases. One divorce case he
handled involved the division of a union pension.

vice on the pension holder

the fact that the husband
had been deported. He was
able to get personal serdespite the fact that the Jamaican address for service
was something like “two
chickens past the second
red house after the wide
place in the road.”

“We are bound by a responsibility to use our unique skills and
training—not just to advance cases, but to serve a cause; and to
help our nation fulfill its founding promise of equal justice under
law...The obligation of pro bono service must become a part of
the DNA of both the legal profession and of every lawyer.”
—Eric Holder, former U.S. Attorney General
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August 28, 2015

Ravinia
Sponsored by Baizer Kolar
and Lewis P.C.

September 22, 2015

Pro Bono Awards
Luncheon
2015 Volunteer Lawyer 2015 Wayne B. Flanigan
Award Recipient
Award Recipient

Hans Stucki

Lucy Dorenfeld

