
DOCKETT
H

E

The Official Publication of the Lake County Bar Association • Vol. 25, No. 1 • January 2018

Chief Judge Jay W. Ukena
January 2, 2018



McDonald Hopkins LLC, 300 North LaSalle, Suite 1400, Chicago, IL 60654    |    312.280.0111
404 West Water Street, Waukegan, IL 60085

mcdonaldhopkins.com

Chicago    |    Cleveland    |    Columbus    |    Detroit    |    Miami    |    West Palm Beach

Insight
on the challenges of today

Foresight
for the road ahead

Business counseling  |  Business restructuring
Data privacy  |  Executive compensation

Federal government contracting
Healthcare  |  Litigation  |  Tax and benefits

BUSINESS EXCHANGE
P O D C A S T

Tune in to the new
mcdonaldhopkins.com/podcasts

color



A publication of the

300 Grand Avenue, Suite A
Waukegan, Illinois 60085

(847) 244-3143 • Fax: (847) 244-8259
www.lakebar.org • info@lakebar.org

THE DOCKET EDITORIAL COMMITTEE
Jeffrey A. Berman,Co-Editor

Hon. Daniel L. Jasica,Co-Editor
Jennifer C. Beeler

Hon. Michael J. Fusz
Deborah L. Goldberg

Hon. Charles D. Johnson
Sarah A. Kahn

Kevin K. McCormick
Hon. Raymond J. McKoski

Tracy M. Poulakidas
Stephen J. Rice
Neal A. Simon

Hon.    James K. Simonian
Michael S. Strauss

Rebecca J. Whitcombe
Alex Zagor

STAFF
Christopher T. Boadt, Exec. Director

Virginia M.    Elliott, Membership Coordinator

Contents
THE DOCKET • Vol. 25, No. 1 • January 2018

To place an ad or for information on advertising 
rates, call (847) 244-3143. Submission dead-
line: first day of month preceding the month of 
publication. All submissions must be made in 
electronic format (high resolution PDF or JPG 
format at a resolution of 300 pixels per inch or 
more.) See www.lakebar.org/html/docketRates.
asp.

The Docket is the official publication of the Lake 
County Bar Association, 300 Grand Avenue, 
Suite A, Waukegan, Illinois 60085 (847) 244-
3143, and is published monthly. Subscriptions 
for non-members are $45.00 per year.

Reproduction in whole or part without permis-
sion is prohibited. The opinions and positions 
stated in signed material are those of the au-
thors and not necessarily those of the Associa-
tion or its members.

All submitted manuscripts are considered by 
the Editorial Board. All letters to the editor and 
articles are subject to editing. Publications of 
advertisements is not to be considered as an 
endorsement of any product or service adver-
tised unless otherwise stated.$1.75 per word (Rate for LCBA Members)

$2.75 per word (Rate for Non-Members)

$3.50 per word (Rate for LCBA Members)

$4.50 per word (Rate for Non-Members)

Classified Advertising
Standard

Text
Bold
Text

Classified Advertisement may contain as many words, 
numbers, symbols and boldface type.

$600 per issue (Full Color)
$750 per issue (Full Color)Back Cover

Inside Front or
Inside Back Cover

Full Page
1/2 Page

1/4 Page
1/8 Page

AD
SIZE

ONE
ISSUE

6
ISSUES

12
ISSUES

$70
$120
$175
$295

$65
$110
$160
$270

$60
$100
$145
$245

Color ad rates: add $199 per issue to the
above stated rates, excludes cover ads.

Advertising Rates

FEATURES
 10 What Every Illinois Estate 

Planner Should Know 
About Elder Mediation

  BY ROSELYN L. FRIEDMAN

 18 2017 Girl Scouts Project  
Law Track-Lake County

  BY KRISTIE CARY FINGERHUT

 22 Does Shall Always  
Mean Shall?

  BY GARY SCHLESINGER

 26 What to do with Bonuses, 
Commissions, and other  
Variable Income

  BY ERIC SCHULMAN

COLUMNS
 2 President’s Page
  E-Filing
  BY JENNIFER J. HOWE, 

PRESIDENT

 4 The Chief Judge’s Page
  The New Year: What Does 

That Mean?
  BY CHIEF JUDGE JAY W. UKENA

 6 Bar Foundation
  2018 Waukegan to  

College Initiative
  BY JEFFREY A. BERMAN 
  PRESIDENT

 20 The Meeting Minutes: 
  November 17, 2017
  BY SHYAMA S. PARIKH

 LCBA EVENTS
 3 Calendar of Events
 5 LCBA Office Space
 8 Family Law Conference
 15 Professional  

Responsibility  
CLE Programs

 16 LCBA Gridiron
 21 The Grapevine
 24 Inaugural Member 

Reception 
 25 Monthly Committee 

Meetings
 Back LCBA 2018 Spring 

Luncheon Series



The Docket2

January 1, 2018, marks 
a New Year and many 
changes for the Lake 

County Bar Associa-
tion. First and foremost, 
electronic filing is now 
mandatory for all circuit 
courts in Illinois. Among 
the many benefits to 
e-filing (including the 

state court system en-
tering the digital age at 
long last), attorneys will 
be able to file pleadings 
with the court 24-7 and 
should save time and 
money avoiding travel to 
the courthouse, parking, 
and paying staff to de-
liver the filings. Further, 
deadlines have now been 
effectively extended by up 
to seven hours because 
the time for filing is no 
longer limited by when 
the courthouse closes. 
Litigants will have until 
11:59 p.m. on the due date 
to make a timely filing on 
a particular date. Beyond 
the extended deadlines, 
attorneys will receive 
notices through email, 
which are easier to store 
and save, and electronic 
filing should ultimate-
ly reduce the need for 
storage space as our paper 
files—expensive to store 
and organize—will tran-
sition to electronic data. 
This a significant change 
which should make all of 
our lives easier as we get 

used to the new process.
January 1, 2018 also 

marks the transition from 
the Honorable Judge Jorge 
L. Ortiz to the Honorable 
Jay W. Ukena, who will 
serve as the new Chief 
Judge of the Nineteenth 
Judicial Circuit. Judge Or-
tiz has served as our Chief 
Judge for two terms since 
January 4, 2016, and he 
deserves our gratitude and 
thanks for his tremendous 
leadership of the court 
system over the past two 
years. Judge Ortiz is a tire-
less and zealous advocate 
of the need for our court 
facilities to provide true 
and meaningful access to 
justice for our community. 
To that end, he worked 
not only to achieve the 
construction of a new 
criminal courts tower at 
the main courthouse in 
Waukegan, but also to 
significantly improve the 
Depke Juvenile Complex 
and to implement a state-

of-the-art case manage-
ment system, which will 
bring Lake County to the 
forefront of cutting edge 
technology. While it may 
be several years before 
that system is implement-
ed, under Judge Ortiz’s 
leadership, the County has 
recently issued a request 
for proposal beginning the 
process of evaluating and 
selecting such a system 
for our courts. As for our 
new leader, I don’t expect 
anything different. Judge 
Ukena has been serving as 
Deputy Chief Judge since 
2016 and was recently 
quoted as saying “I look 
forward to working with 
not only the judges and 
wonderful employees of 
the 19th Judicial Circuit, 
but with all of our justice 
partners in Lake County in 
the administration of jus-
tice and in service to all of 
the people of Lake County. 
I will work to the best of 
my abilities to continue 

E-Filing President’s
Page

The
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the excellent leadership 
provided by my predeces-
sors.” I look forward to 
working with Judge Uke-
na, just as the LCBA has 
worked so well with Judge 
Ortiz these past years.

While the court 
works to provide access 
to justice by improving 
our facilities and tech-
nology, we as attorneys 
need to consider our role 
in improving access to 
justice. Only six months 
into my term as President, 
I am still working towards 
implementing a pro bono 
legal clinic to assist with 
the pro se litigants in the 
probate and family divi-
sion. I want to thank all of 
the judges and attorneys 
on that committee who 
are also working towards 
that goal. As to when the 
clinic will be implement-
ed, I am hoping to have 
more to report to you be-
fore the end of my term. 
I also recently created a 
committee, chaired by 
Rick Lesser, called the 
Wintrust Community 
Partnership Committee, 
in which the LCBA has 
partnered with Wintrust 
Community Banks to pro-
vide six free legal clinics 
to persons living in low 
income communities in 
Lake County. The clinics 
will be offered by volun-
teer attorneys from the 
LCBA and will cover top-
ics such as immigration, 
debtor/creditor issues, es-
tate planning, and money 
management. I am excited 
to see this project come 
together, and if you have 
an interest in helping or 
volunteering, please reach 
out to Rick Lesser. Also, 
if you have ideas that 
could help improve access 

to justice and which the 
Bar Association should 
consider, please reach 
out to me or one of the 
LCBA Board members. 
Now more than ever, good 
ideas and a willingness to 
help are needed.

Finally, 2018 marks the 
transition to new direc-
tors of the Gridiron: Craig 
Mandell and Stella Day. I 
want to thank Judge Chris-
tensen and Judge O’Malley 
for all of their past years 
of dedicated service and 
commitment to the Grid-
iron show. While transi-
tion is always hard, I can’t 
wait to see the new chang-
es! As we move into 2018, 
my sincere thanks to all of 
you who help make this 
organization productive, 
supportive, and successful. 
Happy New Year to all!

Register for these events
on-line at: www.lakebar.org

Calendar of
Events

The
8
8

February 23-24 
Gridiron 

Gorton Community Center, 
Lake Forest

April 19-21 
Family Law  
Conference 

Charleston, SC

May 24 
Civil Trial & Appeals  

Seminar and  
Golf Outing 

Glen Flora Country Club, 
Waukegan

May 31 
Installation Dinner 

Briarwood Country Club, 
Deerfield

E-filing Edition 
Mandatory E-Filing in Illinois began on  
January 1, 2018.

The Docket’s Editorial Board has compiled a 
compendium of useful materials to help LCBA member’s 
prepare for this change. This e-Docket is formatted to 
be readable on a smartphone or computer screen. 

You may download The Docket-A Guide to E-filing for 
the Lake County Attorney at www.lakebar.org.  If you 
would like a printed copy, please contact the LCBA 
office, which will create a copy for you for $10.
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I’d like to start my first 
Chief Judge’s Page by 
wishing all of you and 

your families a happy, 
healthy new year. 

As we look at the new 
year, what does it mean? 
Sarah Ban Breathnach 
once said, “New Year’s 
Day, a fresh start, a new 
chapter in life waiting to 
be written, new questions 
to be asked, embraced 
and loved, answers to be 
discovered and then lived 
in this transformative year 
of delight and self-dis-
covery. Today carve out a 
quiet interlude for yourself 
in which to dream, pen in 
hand. Only dreams give 
birth to a change.” All of 
us in the Lake County Bar 
Association—judges and 
lawyers alike—should 
heed those words and 
take that moment of quiet 
to see what we can do to 
improve the Judiciary and 
the Lake County Bar. 

Another individual, 
Neil Gaiman, said, “I hope 
that in this year to come, 
you make mistakes because 

if you’re making mistakes, 
then you’re making new 
things, trying new things, 
learning, living and push-
ing yourself, changing 
yourself, changing your 
world, you’re doing things 
you’ve never done before 
and more importantly, 
you’re doing something.”

In Lake County, 
changes are taking place. 
We’ve just had three 
outstanding judges retire. 
Judge Nancy Waites, who 
distinguished herself in 
private practice before 
joining the Lake County 
State’s Attorney’s Office 
where she served as a su-
pervisor of child support 
before she became a judge, 
retired at the end of the 
year. Nancy served on the 
Lake County Bar Associ-
ation’s Legal Aid Com-
mittee, supported other 
worthy causes, and was a 
recipient of the 19th Judi-
cial Circuit’s Liberty Bell 
Award. Her wit, humor, 
kindness, and friendship 
will be sorely missed. 

Judge Brian Hughes, 

with whom I went to John 
Marshall Law School and 
rode the Northwestern 
train to Chicago, is retir-
ing effective January 5. 
Brian started his career in 
the Lake County Public 
Defender’s Office before 
proceeding into private 
practice. Appointed as 
an associate judge in 
2000, Brian distinguished 
himself as a thoughtful 
and caring jurist in every 
assignment, and did an 
outstanding job presid-
ing over heart-wrenching 
Juvenile Court cases, and 
over Lake County’s felony 
traffic courtroom. 

Additionally, Circuit 
Judge Margaret Mullen, a 
former Chief Judge, is also 
retiring. Margaret has done 
so many great things and 
has contributed so much 
to both the Lake County 
and statewide judiciary 
that it would take an entire 
Docket issue to even begin 
to chronicle her accom-
plishments as a judge. 
Suffice it to say that Marga-
ret has not only been a part 

of every major initiative, 
project, and development 
in the 19th Judicial Circuit’s 
recent memory, but has 
also served as a trusted re-
source, mentor, and friend 
to members of the bar and 
bench alike. 

Within a few months 
we will add three new 
judges to Lake County’s 
Judiciary from a list of tru-
ly exceptional candidates. 
This will infuse new blood, 
talent, and a fresh per-
spective into the judiciary 
and allow us to keep the 
fighting Nineteenth as the 
best in the state. 

The initial judicial 
changes will be as follows: 
Judge Jim Simonian will 
be assigned to courtroom 
C-402; Judge Charles John-
son will be assigned to re-
tiring Judge Brian Hughes’ 
courtroom, C-403; and 
Judge Jorge Ortiz will be 
assigned to Judge Marga-
ret Mullen’s courtroom 
in C-304. When the three 
judicial vacancies are 
filled, we will be making 
additional changes.

The New Year:
What Does  
That Mean?

Chief Judge’s
Page

The

BY CHIEF JUDGE  
JAY W. UKENA
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In becoming the Chief 
Judge in Lake County, I 
look forward to working 
with my colleagues to con-
tinue keeping Lake County 
as the strongest judicial 
circuit in Illinois, and 
to continue to serve the 
citizens of Lake County. 
Further, Judge Diane Win-
ter is becoming the Dep-
uty Chief Judge of Lake 
County, Judge Charles 
Smith will become the 
Presiding Judge of Family 
Law, and all other presid-
ing judges will remain in 
place. I’ll strive to follow 
the excellent example set 
by my predecessors, Judge 
Jorge L. Ortiz, Judge John 
T. Phillips, Judge Fred L. 
Foreman, Judge Victoria A. 
Rosetti, and Judge James K. 
Booras, who were the chief 
judges I have served under. 
I will be working with the 

County Board to continue 
to build a good relation-
ship so we can partner to-
gether to make both Lake 
County government and 
the Nineteenth Judicial 
Circuit even stronger. 

In starting my term as 
Chief Judge, I invite all of 
you to share any ideas or 
thoughts you have on how 
we can improve our court 
system in Lake County. I 
have always been someone 
you can speak to. Feel free 
to come to my chambers 
to discuss your ideas. 
Together we can work 
to make the Nineteenth 
Judicial Circuit an even 
greater institution to serve 
the people of this county 
and make Lake County a 
greater place to live, work, 
and raise your families. 

Once again, Happy 
New Year.

The Hon. Jorge L. Ortiz will pass the gavel to Chief Judge 
Jay W. Ukena on January 2, 2018

Your New Office Could be in the LCBA Building

• Furnished
• Approximately 2,000 square feet
• Two blocks from the courthouse
• Two private offices
• Conference room

• Large reception area
• Men’s and women’s bathrooms
• Small kitchen
• Free parking for staff and clients

Available Now
Contact Christopher Boadt (cboadt@lakebar.org or 847-244-3143)

to view the property and get more details.
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The Lake County Bar 
Foundation is excit-
ed to launch a new 

philanthropic initiative 
in 2018, focused on Youth 

at Risk and the organi-
zations that work with 
them. As we unify our 
efforts to support this im-
portant cause, we believe 
we can have a stronger, 
more direct impact on our 
communities by working 
to help young adults and 
children to live better, 
dream bigger, and receive 
the skills and mentorship 
they need to succeed. 

The first step, as you 
may recall, was to gath-
er information on Lake 
County organizations or 
programs which serve 
our Youth at Risk. We 
received a tremendous 
response to our request. 
Thank you to everyone 
who responded. Through 
your efforts we have creat-
ed an invaluable database 
of information concern-
ing the array of organi-
zations that are doing a 
wide variety of incredibly 

noble work to support our 
County’s youth. To bring 
the Foundation’s vision 
to life, we intend to work 
closely with a number of 
these institutions over 
time, utilizing the full 
spectrum of available re-
sources and our network 
to the extent possible to 
help them drive their mis-
sions forward successfully.

A Committee of the 
Foundation Board under-
took the arduous task of 
reviewing that proverbial 
mountain of information. 
The Committee’s goal 
was to determine which 
entity—from among the 
many worthy prospects—
it would recommend to 
the Board that our organi-
zation should prioritize as 
the inaugural participant 
in this endeavor (inaugu-
ral participant, because 
we hope to support others 
in the future). Thank you 

to Committee Chair Steve 
Rice and to all who served 
on the Committee for 
their superb efforts.  

At our December 
meeting, the Foundation 
Board received a compre-
hensive report from the 
Committee, along with 
its recommendation. We 
also had an opportunity 
to meet with the recom-
mended organization. I 
am pleased to report that 
the Foundation Board, 
after due deliberation, 
then voted to partner in 
2018 with Waukegan To 
College (W2C), an out-
standing not-for-profit 
organization that inspires 
and equips at-risk youth 
to overcome obstacles and 
achieve goals—the prima-
ry goal being admittance 
to and success at college. 
W2C works to prepare 
motivated first-genera-
tion students as young 

2018 Waukegan  
to College  
Initiative

BY JEFFREY A. BERMAN
PRESIDENT

Board of Trustees
Jeffrey A. Berman

President
Carey J. Schiever

Vice President
Joann M. Fratianni

Secretary
Mark B. Peavey

Treasurer
Melanie K. Rummel

Immediate Past President
Jennifer L. Ashley
Nandia P. Black

Hon. Fred Foreman (Ret.)
Scott B. Gibson
Kenneth J. Glick
Keith C. Grant

Fredric B. Lesser
Steven P. McCollum
Michael G. Nerheim

Stephen J. Rice
Nicholas A. Riewer
Perry S. Smith, Jr. 

Hon. Henry C. Tonigan (Ret.)
Hon. Joseph R. Waldeck (Ret.)

Brian J. Wanca
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as 5th grade for college 
admission and continues 
to work with the students 
through college gradua-
tion. “First generation” 
denotes students who do 
not come from families 
with parents who gradu-
ated from college. W2C 
thus propels disadvan-
taged youth to fulfill their 
potential by empowering 
them to become confi-
dent, college-bound, ca-
reer-focused, and ready to 
join the next generation 
of professional men and 
women. 

Think about the most 
important things that 
have happened in your 
life: attending college is 
certainly one of them. 
W2C helps foster this 
same life-changing (and 
often family-altering) 
experience for kids who 
live in the neighborhoods 
right outside our court-
house doors. The Founda-
tion and W2C are aligned 
in our commitment to 
foster hope, self-confi-
dence and success among 
these young people in our 
community.  

In 2017, W2C is 
providing services to a 
total of 165 students, up 
from 25 in 2009, which 
was its first year. W2C 
accomplishes its mission 
through a dedicated staff 
of 5 and a corps of vol-
unteers devoted to pro-
viding a robust variety of 
programming, including: 
counseling and advocacy; 
family workshops; tutor-
ing; mentoring; assistance 
with college and scholar-
ship applications; admis-
sions testing preparation; 
Read to Achieve; math 
skills builder with Khan 
Academy; and cultural 

enrichment opportuni-
ties, such as Expanding 
Horizons and various 
summer camps. The re-
sults, in many ways, speak 
for themselves. Since its 

inception, 100% of stu-
dents participating in the 
W2C program have gradu-
ated from high school and 
matriculated to college. A 
total of 29 W2C first-gen-
eration college students 
have since graduated, and 
45 more are currently en-
rolled in college studies. 
The 10 high school seniors 
who graduated in 2017 
matriculated to Bradley 
University, College of 
Lake County, Dominican 
University, Knox Col-
lege, Lake Forest College, 
National Louis Univer-
sity, Northern Illinois 
University, Northwestern 
University, and Valparaiso 
University. 

The Foundation Board 
voted to make an initial 
grant to W2C that will 

be earmarked to support 
a new W2C program 
that will provide college 
entrance examination 
preparation and train-
ing to participating high 

school students. The 
Foundation will under-
write the program in 2018, 
at a cost of roughly $150 
per student. We are proud 
that our support can be 
the catalyst for this criti-
cal effort, and hope it will 
provide these students 
with a greater opportu-
nity to achieve their full 
potential. We will evalu-
ate other opportunities to 
provide targeted financial 
support over the course of 
the coming year. 

Money certainly is im-
portant, but our members 
have much more to offer 
than that. In partnering 
with W2C, the Founda-
tion also hopes to facili-
tate volunteer opportu-
nities for our members, 
and W2C offers many 

such avenues already. 
W2C fulfills its mission by 
marshalling volunteers in 
a wide range of activities: 
it creates mentorships; 
it organizes reading and 
math tutoring programs; 
it assists students with the 
difficult tasks of entrance 
test preparation and writ-
ing college applications; it 
organizes trips to college 
campuses, so students can 
better envision college 
life; and it mentors fami-
lies, among many others. 
In the coming months, we 
will be sharing with you 
more specific information 
of how, where, and when 
you can get involved in 
these efforts.

The Foundation is 
proud to be in a position 
to support admirable, 
local organizations like 
W2C, and to work to help 
young people who need 
support to realize their 
full potential. I encour-
age you to join us as we 
begin this journey. The 
Foundation Board will 
be creating a Committee 
of members of the Lake 
County Bar who are in-
terested in guiding these 
efforts, specifically as to 
W2C and more broadly 
regarding our Youth at 
Risk initiative. Please 
consider becoming a 
member of the Commit-
tee. This is a great way to 
get involved in both your 
legal community and our 
broader community. If 
you have an interest in 
serving, or would like 
more information, please 
contact me, Steve Rice, or 
Bar Foundation Executive 
Director Chris Boadt. You 
can also do so using the 
dedicated e-mail address: 
W2C@lakebar.org.  

Waukegan to College 2018 presentation, December 19, 2017
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First Midwest Wealth Management strives to be the corporate  

fiduciary of choice for families and individuals that need skilled 

professional assistance with their estate plans.  

• We willingly accept difficult situations including  

disputed trusts. 

•  We coordinate with trust and estate attorneys.

•  We have over $10 billion in assets.

1 Wealth Management services are offered through First Midwest Bank.  
Most wealth management products are not FDIC insured. 

Close working relationships. 
Skilled professional assistance.

Helping clients achieve their wealth management objectives.

FirstMidwest.com/Wealth    |    800.369.4065

We offer a full range of  
Wealth Management Services1:

Personal Trust and Estate Services
Trust Administration

 Revocable and Irrevocable Trusts

 Guardianship and Special Needs Trusts

 Directed, Complex or Disputed Trusts

 Charitable Trusts

Estate and Trust Settlement

Business and Closely Held Asset 
Advisory Management

Investment Management
Asset Allocation 

Portfolio Management

Investment Strategies

Individual Retirement Accounts

Custodian Services
Trade Settlement

Corporate Actions

Reporting

Wealth Planning Consultation
Estate Planning

Retirement Planning

Business Succession Planning

Liquidity and Cash Flow Analysis

Philanthropic Planning

Real Estate and Agricultural Services
Farm Management

Land Trusts

1031 Exchanges

Consulting

Institutional Asset Management
Nonprofits, Foundations and Endowments

Retirement Benefit Services

Trustee, Administration and Recordkeeping 
 
 
 
 

Dedicated Private Banker

Custom Credit2

Personal Cash Management

2 May be subject to credit approval.  
Property insurance may be required.

First Midwest WM Ad - 4/c - Full Page - Finished Size 8.5" x 11" - Bleed 8.75" x 11.25" (Live Area 8.25" x 10.75")
Lisa Herff - 630-875-7269 - Lake County Bar Association Docket - JAN ISSUE Ad EXTENSION Due Date 12/15/2017
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These developments, along with the magnitude of 
wealth transfers occurring and antici-
pated, have resulted in a groundswell 
of trust and estate litigation. It also has 
meant an increasing likelihood of mal-
practice actions and suits against estate 
planners who are caught up in difficult 
family dynamics in the process of wealth 
planning for older clients. These devel-
opments have caused a corresponding 
interest in mediating these cases.

Even when such disputes do not 
become the subject of a lawsuit, family 
dissension and dysfunction can interfere 
with a lawyer’s effective representation 
and waste inordinate amounts of the 

advisor’s time. Mediation, whether or not in the context of 
litigation, can be a helpful tool for man-
aging family disputes while protecting 
the lawyer from unnecessary risk. The 
remainder of this article sets forth in-
formation about the mediation process; 
issues in elder mediation; when and 
how to use elder mediation in an estate 
planning/elder law practice; and Illinois 
mediation rules and law generally.

SOME MEDIATION BASICS
MEDIATION ON THE ADR CON-

TROL SPECTRUM: PARTIES, NOT 
THE MEDIATOR, CONTROL THE 
OUTCOME OF A DISPUTE

What Every Illinois Estate Planner 
Should Know About Elder Mediation

BY ROSELYN L. FRIEDMAN

Roselyn L. 
Friedman, 
Esq. is an 
experienced 
lawyer and 
mediator, 
concentrating 
in estate, trust, 
elder and 
family business 
matters. For 
her chapter on Mediation for 
Estate Planners/Managing Family 
Conflict (ABA 2016), see www.
rfmediation.com.

The term “senior tsunami” refers to the large number of people now living past 65 and 70, 
even into their 80s, 90s and beyond. The result is that many more families are dealing with 
difficult issues in connection with an aging parent whose wishes are to be honored and 

respected, including those about health care, living arrangements, and finances. The family some-
times finds itself in significant conflict trying to make decisions about the appropriate course of 
action. To make matters worse, family decision-making may reflect not only the challenge of a 
parent’s current health and financial needs, but also longstanding conflicts among the adult chil-
dren going back to when they were young. It is not unusual for childlike feuds to arise over issues 
such as which sibling is doing the most to help the parent and who was/is the favorite child.
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There is a broad category of conflict resolution pro-
cesses outside of a courtroom which are referred to as al-
ternative dispute resolution or ADR. These can be either 
substitutes for litigation, or a means of settling pending 
litigation in a less costly and more efficient manner than 
a trial. The most common and well-known ADR process-
es are arbitration and mediation. In both processes, a 
third-party neutral is engaged to control the process, and 
some neutrals practice both arbitration and mediation. 
However, these two forms of ADR are very different in 
many ways, particularly in terms of who has control over 
the outcome of a dispute. 

Arbitration is a substitute for litigation. The process 
may be simpler and faster, but the premise is the same as 
litigation—the parties turn over control of the out-
come of their dispute 
to a third-party neutral 
who rules on the case. 
Although the process may 
differ from litigation as 
to court rules and motion 
practice, the arbitrator, 
like a judge, will look 
backwards at the facts of 
a dispute and determine 
a winner and loser under 
the law. 

Mediation is a facil-
itated negotiation work-
ing towards settlement, 
and the decision-making 
process differs from either 
litigation or arbitration. 
Self-determination 
and autonomy of the 
parties is an essential 
factor in mediation. 
The mediator is not the 
decision-maker, and the 
parties retain control 
of the outcome of a 
dispute and decide whether or not to agree upon a 
settlement. An experienced mediator, trained in conflict 
resolution, is responsible for facilitating productive dis-
cussions and helping the parties come up with a durable 
forward-looking resolution which serves their mutual 
needs and interests. A mediated solution need not be 
limited by legal parameters; an important factor in reach-
ing a family settlement may be a simple apology. 

MEDIATOR SELECTION
Illinois has no required statewide designation or 

certification for mediators. Each circuit court program 
may impose its own certification rules in compliance with 
Supreme Court Rule 99, and some circuit court programs 
require that mediators be attorneys. 

Having the right mediator for a particular matter is 
the key to a successful process. Counsel should consider 
these factors in selecting a mediator:

•  Review the candidates’ training and experience. 
Look to certification if required by court rule or oth-
erwise, as well as panels of approved neutrals. 

•  Consider whether the mediator needs to have sub-
ject-matter expertise for a particular case. An elder 
mediator will need extra training, an understand-
ing of and sensitivity to ageism, and knowledge of 
available resources for caregiving, housing and other 
needs.

•  Consider using co-mediators. For example, one 
mediator might have estate planning expertise while 
another might be an expert in family dynamics.

•  Studies have shown 
that personality 
traits can be indicia 
of mediator success. 
Perhaps the most 
important trait is the 
mediator’s ability to 
build trust and rap-
port with the parties. 

•  Identify the media-
tor’s style, whether 
facilitative (or pre-
dominantly facili-
tative), evaluative, 
transformative or 
other. Some styles 
may be preferable 
to others depending 
upon the nature of 
the dispute. As dis-
cussed below, the 
facilitative model is 
generally preferable 
for elder mediation 
and other disputes 
involving family 
members.

•  Discuss the candidate’s approach to mediation before 
making a decision. Because the process used by indi-
vidual mediators can vary greatly, this is the lawyer’s 
opportunity to select the right mediator for each case.

FACILITATIVE MEDIATION
Generally facilitative mediation is a favored method 

for resolving family disputes involving trust and estate, 
elder law and guardianship matters. In the process, a 
neutral third-party mediator facilitates the negotiations 
and the parties’ communication about the disputed 
issues. The neutral will assist the parties in trying to 
reach a mutually beneficial resolution that satisfies their 
respective needs and interests, but does not determine 

The term “elder mediation” 
generally refers to a 

facilitative mediation 
process which addresses 
the health, financial, and 

other concerns of an aging 
party, whether in the 

context of a guardianship 
or other court proceeding.



The Docket12

a winner and a loser. While the mediator controls the 
process, the parties control the outcome of a dispute, 
and settlement is voluntary.

The facilitative mediation process is well-suited for 
settling these types of disputes, which often involve 
family members, because it provides the following:

•  Consistency with the family settlement doctrine 
which courts have historically favored in trust and 
estate cases.

•  A confidential forum, unlike litigation which is a 
matter of public record.

•  The opportunity to preserve relationships 
through improved communication among family 
members.

•  A forum for acknowledging and venting emo-
tions, where highly-emotional parties will have an 
opportunity to be heard.

•  The possibility of a creative and flexible solution 
that meets the parties’ needs and interests, with-
out being limited solely to legal issues.

•  The potential for cost and time savings.

EVALUATIVE MEDIATION
Evaluative mediation is a somewhat different pro-

cess. In this mediation model an expert in a field, after 
hearing both sides of the dispute, evaluates the respec-
tive parties’ likelihood of success in litigation. This is 
intended to help the parties set more realistic expecta-
tions, which encourages settlement. Evaluative medi-
ation may be particularly useful in some fact-specific 
disputes, such as those involving trustee fees or asset 
valuations where expert opinion can play an important 
role. It is not unusual for mediators to use a combina-
tion of techniques, such as both facilitative and evalua-
tive mediation tools.

WHAT IS ELDER MEDIATION?
The term “elder mediation” generally refers to a 

facilitative mediation process which addresses the 
health, financial, and other concerns of an aging party, 
whether in the context of a guardianship or other court 
proceeding. Although elder mediation is the term 
commonly used, the process might be more accurately 
described as “adult family decision-making.” Family 
crises and the attendant conflict may occur during a 
change in an aging parent’s circumstances, such as the 
loss of a spouse or a decline in mental or physical capa-
bilities, at a time when the parent still does not want to 
give up control. Elder mediation focuses on preserving 
the dignity, self-determination and autonomy of the 
“elder,” while teaching a constructive model for adult 
family communication going forward. 

Some of the disputed matters appropriate for elder 
mediation include:

•  family caregiving responsibilities;
•  housing arrangements, including intergenera-

tional housing;
•  health care, hospice, and end-of-life decisions; 

and
•  estate planning and expectation of inheritance by 

younger generations.
This model presents additional challenges, such as 

being certain that the aging party is able to participate 
in the mediation to the extent feasible and is adequate-
ly accommodated, if necessary. This could mean addi-
tional assistance with seeing or hearing the process, or 
careful regard for scheduling. In mediating a court case 
including adult guardianship proceedings, legal and 
other representation of the elder may be required, such 
as a court-appointed special representative or guard-
ian ad litem, depending on state law.  In other cases, 
depending upon circumstances, representation may be 
advisable even if not required.

SPECIAL CONSIDERATIONS FOR ADULT  
GUARDIANSHIP MEDIATION

When a person is adjudicated a disabled person 
under Illinois law, it means the judge has determined 
by clear and convincing evidence that the party does 
not have capacity to make decisions for him or her-
self. The judge may appoint a guardian of the person 
to make personal and health care decisions for that 
party and/or a guardian of the estate to make property 
and financial decisions. Because the appointment of a 
guardian is a drastic procedure that deprives a person 
of important civil rights, it should be the last legal re-
sort. Accordingly, elder mediation or other means may 
be considered prior to a guardianship proceeding, to 
determine whether any other health care and financial 
arrangement might meet the elder’s needs.

Even at a late stage where a client’s impairment is 
significant and a guardianship proceeding is already 
pending in court, there can be value in mediating the 
circumstances of the guardianship. For family mem-
bers and professionals who know the alleged disabled 
person best, mediation can provide a forum for ex-
ploring the most effective care plan, help in deciding 
who should be guardian, and afford an opportunity to 
consider broader options such as a partial rather than 
plenary guardianship.

Some issues can be addressed in mediation prior to 
a court adjudication, such as whether co-guardianship 
could resolve a dispute over who should be appointed 
to act. To the extent a less restrictive arrangement with 
limited court intervention can be established and the 
family members have worked through other volatile 
issues during the mediation conferences, the parties 
are often more satisfied with the ultimate result in the 
guardianship court. Even though the family may not 
end up with a group hug, mediation may help them 
to determine a mutually acceptable care and financial 
plan for the disabled person, thereby dampening ongo-

color
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ing family conflict and avoiding extra court appearanc-
es over these issues.

ELDER MEDIATION AS AN ESTATE PLANNER’S 
TOOL FOR MANAGING FAMILY CONFLICT

Ethical concerns may arise when attorneys find 
themselves in the middle of highly emotional family 
drama. These may become increasingly challenging if 
the lawyer reasonably believes that the client may be 
impaired and not mentally capable of handling his or 
her legal affairs.

The ABA Standing Committee on Ethics and Pro-
fessional Responsibility Formal Opinion 96-404, re-
sponding to questions about the ethics of representing 
a client under disability, describes this issue clearly: “A 
normal client-lawyer relationship presumes that there 
can be effective communication between client and 
lawyer [Rule 1.4(a)], and that the client, after consul-
tation with the lawyer, can make considered decisions 
about the objectives of the representation and the 
means of achieving those objectives [Rule1.2(a)]. When 
the client’s ability to communicate, comprehend and 
assess information and to make reasoned decisions is 
partially or completely diminished, maintaining the or-
dinary relationship in all respects may be difficult.”

Rule of Professional Conduct 1.14(a) addresses the 
representation of an impaired client, but how to imple-
ment it may not be entirely clear as a practical matter. 
The rule provides that a lawyer has a duty to maintain 
a normal relationship with an impaired client “as far as 
reasonably possible” as well as to abide by the other eth-
ical rules. Only if the lawyer reasonably believes impair-
ment is such that there could be serious physical, mental 
or other harm to a client with lack of decision-making 
capacity is the lawyer authorized to take protective action 
under Rule 1.14(b), and then only to the extent absolutely 
necessary. Such protective actions might include obtain-
ing relevant information from family and medical profes-
sionals and/or seeking a guardianship.

Elder mediation can help the attorney represent 
a client who might be impaired without breaching 
the ethical rules. A mediation conference does not 
have the same ethical constraints as an attorney-client 
conference because the mediator has privilege and im-
munity similar to a judge, and also because mediation 
communications are privileged. In addition, the parties 
ordinarily sign a confidentiality agreement with respect 
to the process. Accordingly, the parties attending the 
mediation conference—including the attorney—can 
speak openly and with actual or implied consent to dis-
cuss confidential information in a way that will shield 
the information from discovery in subsequent litiga-
tion or otherwise. Below are examples of when and 
how elder mediation can be useful in managing family 
disputes which might otherwise interfere with normal 
estate planning / elder law representation. 

CASE STUDY 1-- A COMMON USE OF ELDER 
MEDIATION: RESOLVING CONFLICT BETWEEN 
ADULT CHILDREN OVER THEIR MOTHER’S POWER 
OF ATTORNEY

Consider the common scenario where an attor-
ney gets the call from a client’s adult daughter, who is 
named to act as agent under her mother’s power of at-
torney, and is a joint tenant on her mother’s checking 
account for convenience. The client is in her late 80s, 
frail and sometimes forgetful, although not necessarily 
impaired.

The daughter thought she should take over han-
dling the mother’s checking and finances, and says her 
mother agreed. But when the daughter started review-
ing the checking account statements, she found that 
her brother had not only been added on their mother’s 
account as another joint tenant, but had also written 
a $200 check to his own daughter with the note “grad-
uation gift.” When the daughter asked about it, her 
mother had said that the son had insisted upon both 
of these, but that she wanted to let it go and would not 
even call her attorney. The daughter was concerned, 
particularly because the mother’s care facility bills 
were in the vicinity of $100,000 a year, which could 
ultimately dissipate her estate, and because her broth-
er was often in need of money. The daughter called the 
mother’s attorney, asking him to handle the situation.

The attorney became very concerned. Under Rule 
1.14, he was charged with maintaining a normal attor-
ney-client relationship to the extent feasible, but also 
trying to investigate whether the mother was impaired 
and at risk of harm. He visited his client, who acknowl-
edged that she had asked the banker to add the son as 
a joint tenant after he had insisted upon it, but she was 
vague about the check to the granddaughter. The attor-
ney was aware of a potential dilemma, but at the same 
time he was not sure what to do next. He was hesitant 
about making contact with the son based upon the 
client’s apparent desire to let things be.

By being knowledgeable about elder mediation, the 
attorney recognized that the process could be used to 
further investigate the situation. He suggested that the 
client engage an elder mediator to facilitate a discus-
sion. The client agreed because the one thing she want-
ed more than anything else was for her children to get 
along, or at least stop fighting. The siblings agreed and 
an experienced elder mediator was engaged to convene a 
family meeting with the attorney, the client, the daugh-
ter, and the son as parties. All had of course signed 
mediation and confidentiality agreements acknowledg-
ing, among other terms, that the mediator was there to 
facilitate conflict resolution and was not practicing law.

The mediation conference proceeded along the 
following lines:

•  The mediator started by using a variety of conflict 
resolution skills to get the siblings to stop scream-

color
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ing and start talking. The client did not want to 
attend, but was encouraged to do so to the extent 
she was able, and the conference took place in her 
home to give her flexibility. 

•  The actual discussion began with the attorney ex-
plaining the meaning, purpose, and operation of the 
power of attorney and the rights and responsibilities 
of the daughter as agent. The client attended only this 
part of the conference, and then retired to her room 
as sparks were already flying between the siblings.

•  The mediator facilitated a discussion of how this 
dispute needed to be resolved in order to avoid its 
escalation into a guardianship or other court pro-
ceeding during their mother’s life or after her death. 
The mediator “reality tested” the parties to be sure 
they were aware of the cost, time and emotional 
burden of litigation. 

•  Neither sibling was thrilled with the possibility of 
eventual litigation or even court intervention, so the 
mediator helped them focus on how to avoid it. In 
particular, they discussed the advantages of the sister 
acting as agent without court intervention or addition-
al attorney fees and costs. The brother was nervous 
that his sister would have “free rein” over his mother’s 
assets and estate, so the attorney again explained 
that (i) the agent was subject to a fiduciary duty while 
acting under the power and thus did not have “free 
rein,” and (ii) all the money was to be used for the 
mother’s benefit, with his sister only being entitled to 
reasonable fees. On the other hand, the sister needed 
to be sure that her brother would not undermine her 
authority as agent under the power of attorney or try to 
use the joint account for his personal use. 

•  With the mediator’s assistance, a plan for resolution 
was crafted to meet the parties’ needs, especially the 
client’s need for peace from her squabbling children. 
To induce her brother to enter into a mediated set-
tlement agreement, the sister was willing to agree to 
certain actions not otherwise required of her as agent 
under the law. Specifically, the daughter agreed that 
(i) she would not charge compensation as long as her 
brother was cooperative, but would be keeping time 
records in order to charge if he continued his current 
behavior, and (ii) if the mother agreed, she would 
share with her brother account statements setting 
forth income and expenses on a quarterly basis.

•  The parties ultimately signed a settlement agree-
ment pursuant to the terms described above. 
Although the siblings never again had a personal 
relationship, they were able to avoid escalating 
conflict during their mother’s final years as well as 
after her death through the elder mediation pro-
cess. Further, the attorney was satisfied that he did 
not need to investigate the client’s condition any 
further pursuant to Rule 1.14 in order to continue 
his representation or, if it became necessary, to de-

fend his representation if it were to be questioned 
in an estate dispute after the death of the client. 

CASE STUDY 2—A CREATIVE USE OF ELDER 
MEDIATION: IDENTIFYING AND RESOLVING 
UNDERLYING CONFLICT WHICH WAS INTERFERING 
WITH AN ESTATE PLANNING REPRESENTATION

An attorney spent two lengthy conferences with a 
client who was deciding whether to disinherit one adult 
child. The discussion ended with the client stating that 
she definitely wanted the new documents, which omitted 
all benefits to that son. Before drafting the documents, 
the attorney still wanted confirmation of what she un-
derstood to be the client’s wishes. But, after receiving ex-
planatory outlines of the proposed plan, the client called 
to change her mind on several occasions before finally 
advising the attorney that she wanted to proceed with the 
new plan, disinheriting her son. 

The 90-year old client had appeared to be in good 
physical and mental health during the conferences, but 
under the circumstances the attorney’s antennae went up 
regarding the client’s decision-making capacity. Under 
Rule 1.14, did the attorney need to explore further what 
precipitated these events and whether the client was 
impaired, particularly because she had been unable to 
explain her reason for the disinheritance and unwilling 
to discuss it further?  Specifically, was the client losing 
capacity, subject to undue influence, or something else?   
Was there impairment causing the representation to fall 
under Rule 1.14(b) requiring protective action? 

The attorney saw an initial need to investigate under 
Rule 1.14 but was not sure what she could do to obtain 
information within the meaning of the rule.  She was fa-
miliar with elder mediation from prior matters and knew 
that a facilitative mediator was trained in asking proba-
tive questions to uncover a client’s needs and interests be-
yond just what the client says.  At the attorney’s sugges-
tion, the client agreed to engage an elder mediator with 
the idea of finding help in resolving the conflict with her 
son. The mediator tried to set up the first meeting with 
the client alone, but the client requested that her second 
husband (who was not the father of the son in conflict) 
also be a party. Due to the husband’s attendance, who was 
not a client, the attorney thought it would be better that 
he not be present for at least the first conference.

This is how the mediation conference evolved:
Protected by mediator privilege and a confidentiality 

agreement covering all the parties, the mediator was able 
to raise the question of the wife’s estate planning with 
the couple openly, both in joint conferences and separate 
caucuses. For the first time, the client was willing to share 
information about her dilemma.

The mediator was able to help the parties identify the 
reason for the client’s indecision about her plan. It came 
out in the discussion that her husband, in attempting to 
protect his wife, had been contributing to her indecision 
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and thereby influencing her estate planning. In joint 
conference, the husband emphatically stated that he was 
angry about the way his wife’s son treated her, and every 
time the son did something hurtful the husband tried to 
persuade her to “take him out of the will” and leave the 
balance of her estate primarily to her other adult children 
and her grandchildren.  With the mediator’s support, the 
client was finally able to speak up to her husband and say: 
“I don’t like my son very much either lately, but he is still 
my child and I do not want to disinherit him.” 

The result allowed the client to make a final decision, 
thereby including her son on a per stirpes basis in her es-
tate plan. Just as important, this result allowed the attor-
ney to be confident that the client was neither impaired 
nor unduly influenced in her decision-making capacity, 
and that she could proceed with the client representation 
without concern or further inquiry.

Beyond the legal issues regarding the estate plan, the 
mediation also provided a forum for the parties to discuss 
and brainstorm other options for helping the client deal 
with her son more effectively, thereby minimizing ongo-
ing and future conflict.

CONCLUSION
In recent years, it has become increasingly com-

mon for estate planning attorneys to find themselves 

involved in family conflicts which present ethical issues.  
Some of these can be very complicated, such as when 
the dispute involves an aging client who is showing 
signs of possible impairment, and the ethical rules may 
not be easy to apply.  Elder mediation, as discussed in 
this article, is a creative process which is well-suited 
for resolving such disputes arising in estate, trust or 
elder law matters, while minimizing ethical risks in the 
attorney-client relationship.  Accordingly, it is advisable 
for estate planners to become familiar with the elder 
mediation process as well as how and when to use it 
most effectively.

January 24, 2018
12:15 - 1:15 p.m.

LCBA

Diversity and Sexual  
Harassment Prevention

1.0 Professional Responsibility Credit

May 11, 2018
12:30-2:00 p.m.

Jury Assembly Room

Your Best Thinking in the  
Worst Situations

1.5 Mental Health Professional  
Responsibility Credit

Register online at www.lakebar.org

PROFESSIONAL  
RESPONSIBILITY  
CLE PROGRAMS
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RESERVATION FORM
Friday, February 23, 2018  # of tickets ____  x $39 per person = $_____
Saturday, February 24, 2018  # of tickets ____  x $39 per person = $_____

_______________________________________
Company/Firm

_______________________________________
Contact

_______________________________________
Address

_______________________________________
City, State & Zip

_______________________________________
Phone

_______________________________________
E-mail

METHOD OF PAYMENT
Check Visa MasterCard 
Discover American Express 

_____________________________________
Card Number

_____________________________________
Expiration Date & CCV

_____________________________________
Signature

All tickets must be paid for at the time of the order. No refunds 
will be issued for cancellations after February 21, 2018.

      2.23.2018               2.24.2018

 #Gridiron2018

Friday, February 23 &  
Saturday, February 24, 2018

Gorton Community Center
400 E. Illinois Road • Lake Forest, IL 60045

Doors Open at 6:30 p.m. 
Show at 7:30 p.m.

ACT!  
Advertise!

ATTEND!

RETURN THIS FORM WITH YOUR PAYMENT:
Lake County Bar Association • 300 Grand Avenue, Suite A • Waukegan, Illinois 60085 

TEL: 847-244-3143 • E-mail: info@lakebar.org
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BROADWAY LCBA Style
Dinner on your own 

Doors open at 6:30 p.m. with hosted beer and wine 
Curtain rises at 7:30 p.m.

PLAYBILL ADVERTISING RESERVATION
AD SIZE DIMINSIONS (INCHES) PRICE

Inside Front/Back Cover (Full Color) 8.5” x 11” $600
Full Page (Live Area) BW 8.5” x 11” $400
Half Page (Horizontal) 7.812” x 4.937” $220
Half Page (Vertical) 3.826” x 10.062” $220
Quarter Page (Horizontal) 7.812” x 2.375” $140
Quarter Page (Vertical) 3.826” x 4.937” $140
Business Card (Horizonal) 3.5” x 2” $100

_______________________________________
Company/Firm

_______________________________________
Contact

_______________________________________
Address

_______________________________________
City, State & Zip

_______________________________________
Phone

_______________________________________
E-mail

METHOD OF PAYMENT
Check Visa MasterCard 
Discover American Express 

_____________________________________
Card Number

_____________________________________
Expiration Date & CCV

_____________________________________
Signature

 FEED THE CAST

The Need: 
•   Gridiron actors meet 10 times in preparation for the show
•   This occurs after work
•   They are hungry and grumpy

The problem:
•   Food cost $

The solution:
•   You can sponsor a meal for $175
•   (That’s what it costs to feed sad, grumpy actors)

The benefit:
•   We acknowledge you in the Gridiron program
•   Your name/logo will grace the food table
•   The actors will refer you cases worth millions
•   The Pope will expedite your path to sainthood

RESTAURANT SPONSORSHIP        
Seeking Lake Forest area restaurants to become “pre-
show” sponsors of the Lake County Bar Association 
biannual Gridirion Show.  For one low price ($299) we 
will advertise your restaurant to 1,000 members, over 
300 whom will be in Lake Forest for the show.  
 
1,000 Lake County Lawyers will see you in: 
•   Our January and February 2018 magazine, highlighting 

your special offer in connection with our show
•   A complimentary 1/4 page advertisement in our March 

2018 magazine
•   Acknowledgement on the Lake County Bar Association 

website and in weekly e-mails to 1,000 members 
through February 2018.

The 2018 Gridiron Show, The Lake County 
Bar Association’s hilarious musical follies, 
will be held February 23 & 24, 2018 at the 
Gorton Community Center, Lake Forest. 
You can to be part of the fun by advertising 
in the just-as-hiliarious keepsake Gridiron 
Playbill. You know you’ll be sorry if your ad 
isn’t included. Reserve your space now!

RETURN THIS FORM WITH YOUR PAYMENT:
Lake County Bar Association • 300 Grand Avenue, Suite A • Waukegan, Illinois 60085 

TEL: 847-244-3143 • E-mail: info@lakebar.org

SPONSORSHIPS
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Still, I decided to send two emails of my own: one 
to the Girl Scouts event contact, asking how we could 
expand this offering to Lake County, 
and another to a group of judges and 
attorneys who I thought would be 
able to direct me to the appropriate 
contact people to get permission to 
bring the event to Lake County.

For the Spring 2016 season, I 
attended two of the Chicago ses-
sions and two of the DuPage sessions 
to get a feel for the program, and 
then began planning. Working with 

both the Lake County Bar Association’s Community 
Outreach Committee and the Association of Women 

Attorneys of Lake County, I and two 
of my colleagues, Karissa Anderson 
and Rebecca Whitcombe, worked to 
organize the event for Spring 2017 
utilizing the program format that 
Chicago and DuPage had been using 
for a few years. 

 Throughout April and May 2017, 
we held three weeknight sessions 
in Waukegan for the seven middle 
school participants who signed up 

2017 Girl Scouts Project  
Law Track-Lake County

BY KRISTIE CARY FINGERHUT

Kristie 
Fingerhut is 
a family law 
practitioner 
with offices in 
Libertyville.

As a full-time working mom of three kids, I often start my day by reviewing emails, 
which helps me to start tackling a forever growing list of “To-Dos.” One such morning 
in 2016, I received an email with a flyer for the Girl Scouts’ Project Law Track from my 

daughter’s Brownie Troop Leader, who forwarded it to me and a fellow Troop mom (we are 
both family law attorneys in Lake County). She expressed interest in this activity for when 
our daughters were older. The idea was to have “real world law professionals” work with girls 
between 6th and 12th grades to learn about the legal profession and put on a mock trial at 
the end. Because the program involved the girls attending four sessions—3 on weeknights 
and one Saturday morning—and that it was being offered in Chicago and DuPage County, I 
was disappointed because I thought that my daughter would unlikely be able to participate 
given the time and location challenges that it would present to a working mom like me. 
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for the inaugural Lake 
County activity. The first 
night we gave them an 
overview of the law and 
court system and explored 
how the law was similar 
to and different from its 
portrayal in the media. 
The second night, our 
group learned a bit about 
the process of becoming 
a lawyer, toured a law 
office, and met with three 
different panels of judges 
plus a few different types 
of attorneys and a group 
of courthouse profession-
als. The third night, the 
girls worked with volun-
teer mentor attorneys to 
understand, practice and 
perfect their individual 
roles in the upcoming 
mock trial activity. On the 
final day, the girls took a 
tour of the Circuit Clerk’s 
Office and met again 
with their mentors before 
heading to a real court-
room to put on their mock 
trial before Judge Nancy 
Waites, her deputy, and a 
“jury panel” of volunteer 
lawyers (and a Girl Scout 
helper—my own Junior 
Girl Scout daughter). 

The seven girls who 

participated were all very 
excited to be there, highly 
engaged in the entire ac-
tivity, and took their roles 
seriously as their family 

and friends watched from 
the gallery. Following the 
reading of the jury ver-
dict, the girls were each 
awarded with a patch and 
certificate for their hard 
work, while everyone 
enjoyed the reward of 
Girl Scout Cookies. Many 
thanks are due to Ali-
cia Ayala, Divina Ayala, 
Mary Brandes, Kathleen 
Curtin, Joy Gossman, 
Kathleen Laughlin, Molly 

Leimback, Sarah Raisch, 
and Jennifer Snyder for 
volunteering their valu-
able time to serve as 
mentors. Our esteemed 

jury for the mock trial 
included Judges Chris-
ty Bishop and Elizabeth 

Rochford, among others.It 
was a great experience for 
participants and volunteer 
mentors alike, and we are 
excited to improve on the 
program this March, when 
we will host this event for 
a second time. As was the 
case last year, the program 
will again be co-spon-
sored by the Lake County 
Bar Association and the 
Association of Women 
Attorneys of Lake Coun-
ty. The dates for the 2018 
Girl Scouts Project Law 
Track program are March 
1, March 8, March 15, and 
March 17, and we are in 
need of volunteers to act 
as mentors and jurors. 
Anyone who is interested 
in learning more about the 
program or volunteering is 
welcome to contact me at 
KCF@Fingerhutlaw.com 

Calling Girl Scout Cadettes, Seniors,  
and Ambassadors…
Project Law Track is a series of four exciting sessions, 
each focusing on a different facet of the practice of law.

Created and facilitated by real-world law professionals, 
you’ll learn whether courtrooms are really like what you 
see on the big screen, what it takes to have a career in 
law, and plan and stage your very own mock trial! Girls 
may register for either the Chicago, Lake County, IL or 
DuPage track.

You’ll get a chance to work side by side with women 
lawyers who specialize in all areas of the Law, including 
Corporate Lawyers, Litigators, Intellectual Property 
Lawyers, Family Law, Prosecutors, and more!
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ACTION ITEMS 
 1  Motion made to 

approve the October 
minutes, Second, 
Motion passed.

 2  Motion made for 
board to consider 
cost saving items and 
table until the next 
meeting, except for 
Docket, which will 
be submitted to the 
Docket Board for 
recommendation.  
Second, Discussion 
ensures, Motion 
passed.

 3  Motion made to move 
into Executive session 
at 12:19pm, Second, 
Motion passed.

 4  Motion to Exit 
Executive session 
at 1:02pm, Second, 
Motion passed.

Next Board Meeting: 
Thursday, December 21, 
2017

Motion to Adjourn, 
Second, Motion passed

Meeting ends at 1:27pm

Jennifer J. Howe
 President

Brian J. Lewis
 First Vice-President

Stephen J. Rice
 Second Vice-President

Richard N. Kessler
 Treasurer

Shyama S. Parikh
 Secretary

Donald J. Morrison
 Immediate Past President

Joseph M. Fusz

Patricia L. Cornell

Tara R. Devine 

Torrie M. Newsome

Hon. Christen L. Bishop

Katharine S. Hatch

Chris Boadt 
 Executive Director

Meeting
Minutes

The

BY SHYAMA S. PARIKH
SECRETARY

Board of 
Directors’ 
Meeting
November 17, 2017

We would like to hear from you!   
Send your ideas to:
Chris Boadt (cboadt@lakebar.org)

Do you have a speaker idea  
or suggestion for our  
business meetings? 

MEMBERS PRESENT
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Grapevine
The

Assistant State’s Attorney Jason Grindel and his wife Kari 
welcomed twins in November: Paige Joyce Anne and Rowan 
Christopher. 

***
Jencie A. Richtman has joined her father in practice at 
Churchill, Quinn, Richtman & Hamilton, Ltd. in Grayslake. 
Jencie received her Juris Doctor from Northern Illinois 
College of Law in 2017. She previously worked at a clinic in 
Rockford representing domestic violence clients in court as 
well as assisting clients with estate planning needs. While 
Jencie will focus her practice on probate and estate planning, 
she hopes to further develop her practice to other areas of 
law.

***
Longtime Mundelein Village Attorney Charles Marino was 
honored for having served for 45 years as the Village’s 
attorney. During that time he has served continuously under 
six different mayors. http://www.chicagotribune.com/suburbs/
mundelein/news/ct-mun-charles-marino-attorney-career-tl-
1130-story.html

***
Rachael Bernal recently joined Schlesinger & Strauss as an 
associate attorney.

***
LCBA Associate Member Paola Meinzer from the CPA firm 
Manning, Silverman, & Co. noted that the company is 
celebrating its 30th year in business. The firm is located in 
Lincolnshire.

***

Daniels, Long & Pinsel again organized its annual gift drive, 
once again turning the firm’s office (and the LCBA’s Member 
Center) into a small-scale, Amazon-like warehouse!
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In People v. Geiler,1 Christopher Geiler received a 
speeding ticket in Madison County. He filed a motion 
to dismiss his case based on Illinois Supreme Court 
Rule 552, which requires the arresting officer to trans-
mit specified portions of the citation to the circuit court 
clerk within 48 hours after the arrest. That had not been 
done. The trial court granted Geiler’s motion to dismiss. 
The appellate court affirmed. The State appealed to the 
Illinois Supreme Court. 

It was the practice of the police 
in the city of Troy, Illinois to deliver 
traffic tickets to the court on Monday 
for tickets that had been issued Friday, 
Saturday, or Sunday. Tickets that were 
issued on Monday through Thursday 
were delivered to the court clerk on 
Friday. The ticket  Geiler received was 
issued on a Tuesday, and was thus de-
livered to the court clerk on Friday. 

The trial court relied on People v. 

1  People v. Geiler, 2016 IL 119095 (2016)

Hanna2, where the police department in question had not 
submitted the ticket within 48 hours. On appeal , the appel-
late court in Hanna remanded the case for the trial court to 
determine whether the municipality’s failure to comply with 
Rule 552 was inadvertent, or clear and consistent. 

In Geiler, both the trial and appellate courts found 
that the City of Troy had a clear and consistent practice 
of violating Rule 552; it was not an isolated or inadvertent 
failure to comply. 

 Rule 552 provides as follows: [t]
he arresting officer shall complete 
the form or ticket and, within 48 
hours after the arrest, shall trans-
mit the portions entitled “Com-
pliant” and “Disposition Report” 
and, where appropriate, “Report 
of Conviction,” either in person or 
by mail, to the clerk of the circuit 
court of the county in which the 
violation occurred. 

2  People v. Hanna, 185 Ill App. 3d 404 (1989)

BY GARY SCHLESINGER

Gary 
Schlesinger 
has been an 
attorney since 
1971 and has 
practiced in 
Lake County 
since 1972. He 
has been an 
active member 
of the ISBA 
and LCBA for many years. He is a 
former member of Ray and Glick.

On July 8, 2016, the Illinois Supreme Court decided a case in which a non-lawyer 
asserted that he should win because the other side did not do something an Illi-
nois Supreme Court Rule says “shall” be done. This reasoning deserves notice by 

Illinois lawyers, regardless of their area of practice.

Does Shall Always  
Mean Shall?
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Geiler received his ticket on May 5, 2014, but it was not 
transmitted to the circuit court clerk until May 9, 2014.   In 
Geiler, the State argued, and the Illinois Supreme Court 
accepted, that the timing requirement in Rule 552 is direc-
tory, and, therefore, dismissal of a citation is not warranted 
unless noncompliance with the Rule prejudices the defen-
dant.  The Illinois Supreme Court held that the pro se de-
fendant’s motion to dismiss the case for failure to transmit 
the material to the court clerk within 48 hours “must be 
rejected given this Court’s 
established precedent 
holding that a charge may 
not be dismissed based on 
the violation of a directory 
rule absent a showing of 
prejudice to the Defen-
dant from the violation.3” 

The Court reasoned 
that whether or not an 
obligation is mandatory 
or directory is a question 
of construction.  The 
Court acknowledged that 
the Troy Police Depart-
ment violated the Rule 
in many cases, but found 
that there was no indi-
cation “that violation of 
the Rule would ordinarily 
prejudice the rights of 
a defendant.” The court 
found no evidence that 
the two-day delay in transmitting the citation to the 
circuit court in fact prejudiced defendant, nor did the 
defendant make that contention. Therefore, the Illinois 
Supreme Court reversed the appellate and trial courts’ 
dismissal of the ticket. 

The important point of this case for all Illinois law-
yers is that the word “shall” may not always mean “shall.” 
There are many appellate court opinions holding that the 
word “shall” is mandatory and whatever “shall” be done 
must be done. However, now, at least in relation to traffic 
tickets (and who knows where else), the word “shall” 
is not mandatory but rather, directory and therefore, 
discretionary. How do we know the difference? Some 
court will have to tell us because “whether an obligation 
is mandatory or directory is a question of construction 
subject to de novo review.4”  

How does this decision square with many other 
Illinois Supreme Court opinions?  Not well.  In Bright 
v. Dicke,5 the Court dealt with the question of whether 

3  Id. at ¶15 (citing People v. Zilbro, 242 IL 2d 34, 44-45 (2011); Peo-
ple v. Delvillar, 235 IL 2d 507, 522 (2009) and People v. Robinson, 
217 IL 2d 43, 57 (2005)).

4  Id. at ¶17.
5  Bright V. Dicke, 166 Ill. 2d 204 (1995)

a response to requests to admit facts may be filed later 
than 28 days after service, as specified in Illinois Supreme 
Court Rule 216(c). In that case, the responding party did 
not request additional time prior to the expiration of the 
28 days, but instead asked permission to file responses 
after the 28 days had expired. 

In the concluding paragraph of Bright, the Illinois 
Supreme Court stated:

under Rule 183, the general Rule pertains: the burden 
of establishing grounds 
for relief is on the party 
requesting the additional 
time. To hold otherwise 
would be tantamount to 
saying that litigants are 
free to disregard our rules 
so long as the opposing 
side cannot show harm. 
Such an approach is whol-
ly unacceptable. Nonmov-
ing parties such as Bright 
should not be required 
to justify application of a 
Rule before it will be given 
effect. The rules of court 
we have promulgated are 
not aspirational. They are 
not suggestions. They have 
the force of law, and the 
presumption must be that 
they will be obeyed and 
enforced as written6. 

If the above quoted language from Bright is the law, 
how can the Supreme Court say that there is a distinction 
between what is mandatory in a Supreme Court Rule and 
what is directory in a Supreme Court Rule? 

Unfortunately, Geiler now opens for potential liti-
gation whether or not “shall” is mandatory and must be 
obeyed or is merely directory and must only be obeyed if 
no harm can be shown by the opposing party. 

6  Id. at 209.

The rules of court we 
have promulgated are not 
aspirational. They are not 

suggestions. They have 
the force of law, and the 

presumption must be that 
they will be obeyed and 

enforced as written.
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Inaugural Member Reception 
January 25, 2018 
4:30 - 6:30 p.m. 

Complimentary Craft Beer and Sliders

Join us after work to network with fellow members 
at the LCBA Member Center

Sponsored by

Member Reception Sponsorship Opportunities
The LCBA Member Receptions will be held on the 4th Thursday of every month.  

Your $500 sponsorship includes:
• Recognition in advertising before the event and on signage at the event
• Reception from 4:30 – 6:30 p.m.
• Complimentary beer and wine. Upgrades available for additional fee.

 Contact Christopher Boadt at chris@lakebar.org or  
(847) 244-3143 to add your name to a reception.
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Committee
Meetings

Monthly

• RSVP to a meeting at www.lakebar.org.

• Meetings subject to change. Please check your weekly e-news, the on-line calendar 
at www.lakebar.org or call the LCBA Office @ (847) 244-3143.

• Please feel free to bring your lunch to the LCBA office for any noon meetings. Food 
and beverages at restaurants are purchased on a individual basis.

DAY MEETING LOCATION TIME

1st Tuesday (Odd Mo.) Diversity & Community 
Outreach LCBA 12:15-1:15

1st Thursday Real Estate Primo, Gurnee 5:15-6:15

1st Thursday (Odd Mo.) Docket Editorial 
Committee LCBA 12:15-1:15

2nd Tuesday Criminal Law Waukegan Courthouse 12:15-1:15

2nd Tuesday (Odd Mo.) Immigration LCBA 4:30-5:30

2nd Wednesday Family Law Advisory 
Group (FLAG) LCBA 12:15-1:15

2nd Wednesday Trusts and Estates Park City Courthouse 12:15-1:15

2nd Thursday Young & New Lawyers Chili U, Libertyville 4:30-5:30

3rd Tuesday Local Government LCBA 12:15-1:15

3rd Tuesday LCBF Board of Trustees LCBA 4:00

3rd Wednesday Debtor/Creditor Rights Varies 5:30-6:30

3rd Wednesday Family Law C-105 12:15-1:15

3rd Wednesday (Odd Mo.) Employment Law Bobby’s, Deerfield 5:15-6:15

3rd Thursday LCBA Board of Directors LCBA 12:00 noon

3rd Thursday Civil Trial and Appeals Primo, Gurnee 5:30-6:30

To place an ad 
or for information

on advertising rates, 
call

(847) 244-3143

Bulletin
Board

Bar
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The common approach to address bonuses, com-
missions or other variable income streams was to 
provide that certain documentation would be period-
ically exchanged, and there would then be a “true-up” 
in terms of paying the net percentage pursuant to 
statutory guidelines. The true-up could be as simple 
as requiring “20 percent of the net 
income properly calculated” within x 
days of receipt. The only restrictions 
on such agreements were that the 
agreement not be contrary to public 
policy, unconscionable, or violate 
section 505(a)(5) of the IMDMA.1 
That section provides that although 
the guidelines were set up according 
to percentages of net income, the 

1  750 ILCS 5/505(a)(5) (West 2017)

final order must state an amount of child support in 
actual dollar amounts. The practical effect of a child 
support order that based payments on a percentage 
of the support obligor’s net income was that child 
support automatically increased when the payor’s net 
income increased. 

Now that the income share 
model of child support has been ad-
opted in Illinois, what impact does 
the change in the law have on these 
types of variable-income situations? 
Can agreements still be drafted that 
effectively respond to these fluctu-
ations, despite the fact that income 
from both parents must now be con-
sidered? Time will ultimately tell, 
but, for now, the answer appears to 
be “yes.”

What to do with Bonuses, 
Commissions, and other  

Variable Income
BY ERIC SCHULMAN*

Over the years, it has become common practice to build into marital settle-
ment agreements provisions for “automatic” adjustments to child support 
and maintenance where the payor has variable income due to commissions, 

bonuses, overtime, and the like. Negotiating and inserting such provisions into the 
agreement served as a proactive measure to help avoid future litigation and provide a 
sense of fairness to both parties. Including such terms was fairly routine or straight-
forward, depending on the complexity of the income stream. 

Eric L. 
Schulman 
is a senior 
partner at the 
family law 
firm of Schiller 
DuCanto & 
Fleck LLP.  He 
can be reached 
at eschulman@
sdflaw.com.
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Before tackling the problems associated with 
variable income dilemmas, it is critical to have a basic 
understanding of the primary policy considerations 
behind the enactment of our new statute. Our new 
statute was based upon the economic assumption that 
as income increases, families spend proportionately 
less money on children, and as such, the old statute 
had the effect of sometimes creating a windfall to a 
recipient. Also, an important aspect was the perception 
of fairness provided by 
a system that requires 
consideration of income 
from two persons, rath-
er than one; the goal 
with such a system is to 
avoid dis-incentivizing 
people from entry into 
the labor market. With 
an understanding of the 
policy implications, the 
statute can be better 
understood, enabling 
more persuasive argu-
ments to a court.

THE INCOME 
SHARE STATUTE – 
RELEVANT PROVI-
SIONS

1. “Gross Income”. 
The starting point in 
this analysis is what constitutes “gross income” under 
the new statute? The answer is found in IMDMA Sec-
tion 505(a)(3)(A), which provides as follows: 

“(3) Income.
 As used in this Section, “gross income” means 
the total of all income from all sources, except 
“gross income” does not include (i) benefits re-
ceived by the parent from means-tested public 
assistance programs, including, but not limited 
to, Temporary Assistance to Needy Families, 
Supplemental Security Income, and the Sup-
plemental Nutrition Assistance Program or (ii) 
benefits and income received by the parent for 
other children in the household, including, but 
not limited to, child support, survivor bene-
fits, and foster care payments. Social security 
disability and retirement benefits paid for the 
benefit of the subject child must be included 
in the disabled or retired parent’s gross income 
for purposes of calculating the parent’s child 
support obligation, but the parent is entitled 
to a child support credit for the amount of 
benefits paid to the other party for the child. 
“Gross income” also includes spousal mainte-
nance received pursuant to a court order in the 

pending proceedings or any other proceedings 
that must be included in the recipient’s gross 
income for purposes of calculating the parent’s 
child support obligation.”

Under the prior version of the statute, questions 
arose as to what exactly was “gross income,” as the stat-
ute did not define the term. Instead, the prior statute 
provided, in relevant part, as follows: “‘Net income’ 
is defined as the total of all income from all sources, 

minus…” 
The new income 

share statute incorpo-
rates this concept and 
provides for a similar 
definition: “…‘gross 
income’ means the 
total of all income from 
all sources, except…”2 
Therefore, there is noth-
ing really new here, and 
what constitutes “in-
come” or “gross income” 
remains conceptually 
unchanged, except that 
now, in determining 
gross income, mainte-
nance paid is included 
in the recipient’s in-
come. Further, the term 
“all sources of income” 
has previously been 

interpreted very broadly by the Illinois Supreme Court 
in In Re Marriage of Rogers:3 

[T]he first step in calculating a parent’s “net in-
come” is ascertaining “the total of all income from all 
sources” received by that parent. That determination, 
in turn, depends on what items may properly be con-
sidered “income.” “Income” is not separately defined in 
Section 505 of the [IMDMA]. We will therefore give it 
its plain and ordinary meaning. 

As the word itself suggests, “income” is simply 
“something that comes in as an increment or addi-
tion * * *: a gain or recurrent benefit that is usually 
measured in money * * *: the value of goods and 
services received by an individual in a given pe-
riod of time.” Webster’s Third New International 
Dictionary 1143 (1986). It has likewise been defined 
as “[t]he money or other form of payment that one 
receives, usu[ually] periodically, from employment, 
business, investments, royalties, gifts and the like.” 
Black’s Law Dictionary 778 (8th ed. 2004).

Under these definitions, a variety of payments 
will qualify as “income” for purposes of section 
505(a)(3) of the [IMDMA] that would not be tax-

2  750 ILCS 5/505(a)(3) (West 2017)
3  IRMO Rogers, 213 Ill. 2d 129 (2004)

The adoption of the 
income share model adds 
a new wrinkle to the use 
of base-plus-percentage 

orders of support typically 
relied upon where a payor’s 

income fluctuates.
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able as income under the Internal Revenue Code. 
As our appellate court has recognized, however, 
the Internal Revenue Code is designed to achieve 
different purposes than our state’s child support 
provisions. Accordingly, it does not govern the 
determination of what constitutes “income” under 
the statutory child support guidelines enacted by 
the General Assembly.4 
Rogers, along with other Illinois cases, provides 

that anything of value can fit under the umbrella of 
income, including automobile allowances,5 IRA distri-
butions,6 and moving expenses.7 Now, the legislature 
has codified the concepts of economic value into our 
statute by declaring that perquisites received, if not 
included in taxable income, can be included as gross 
income under IMDMA Section 505(a)(3.1)(B).8 The 
laundry list of examples now in the income shares 
statute includes, but is not limited to, a company car, 
housing, housing allowance, and reimbursed meals. 
All of those items are now on the table for calculating 
gross income.

2. Variable “Gross Income”. Where one parent 
has variable income sources, or fluctuating income 
from year to year, calculating his or her “gross income” 
becomes challenging, and this impacts the other cal-
culations down the line, such as net income. IMDMA 
Section 505(a)(5)9 addresses this issue, and remains 
largely substantively unchanged from its prior version: 

 (5) If the net income cannot be determined 
because of default or any other reason, the 
court shall order support in an amount consid-
ered reasonable in the particular case. The final 
order in all cases shall state the support level in 
dollar amounts. However, if the court finds that 
the child support amount cannot be expressed 
exclusively as a dollar amount because all or a 
portion of the obligor’s net income is uncertain 
as to source, time of payment, or amount, the 
court may order a percentage amount of sup-
port in addition to a specific dollar amount and 
enter such other orders as may be necessary to 
determine and enforce, on a timely basis, the 
applicable support ordered.10

Thus, for cases in which net income cannot be 
determined because of variances or fluctuations, IMD-
MA §505(a)(5) still requires that the court provide for 
reasonable support, in a set dollar amount, but also 
potentially as some percentage amount. Our appellate 

4  IRMO Rogers, 213 Ill. 2d at 136-37 (citations omitted)
5  In re Marriage of Einstein, 358 Ill. App. 3d (4th Dist. 

2005)
6  In re Marriage of Lindman, 356 Ill. App. 3d 462 (2nd 

Dist. 2005)
7  In re Marriage of Shores, 2014 IL App (2d) 130151
8  750 ILCS 5/505(a)(3.1)(B) (West 2017)
9  750 ILCS 5/505(a)(5) (West 2017)
10  Id.

court has addressed handling the issue of variances 
or uncertainty of income by looking to past income as 
a harbinger of future income, and includes, in some 
instances, income averaging as a reasonable solution to 
determine a support award. Some of the cases dealing 
with issues of variable income include the following:

•  In re Marriage of Carpel, which held that fluc-
tuations in husband’s income as an attorney 
working on a contingent basis made it difficult to 
determine his net income, and that the trial court 
should consider his previous income to determine 
his prospective income;11 

•  In re Marriage of Garrett, which held that a 3-year 
average of the father’s income where his income 
varied significantly from year to year, and the past 
year’s reduction in income was not typical and 
unexplained;12 

•  In re Marriage of Nelson, which held that it was 
appropriate to average his income over three 
consecutive years for purposes of child support, 
because the father’s income fluctuated;13 

•  In re Marriage of Freesen, which held that the 
trial court’s consideration of only one prior year’s 
income was error when the husband’s income var-
ied due to large bonuses, and that the trial court 
should have averaged income from at least three 
prior years;14 and

•  In re Marriage of Pratt, which affirmed the deci-
sion of the trial court to determine the father’s 
estimated annual income from stock dividends by 
multiplying the first quarter’s dividends by four.15

ISSUES AND STRATEGY UNDER THE  
NEW STATUTE

The adoption of the income share model adds a 
new wrinkle to the use of base-plus-percentage orders 
of support typically relied upon where a payor’s income 
fluctuates. In the past, it was relatively easy to draft 
orders providing that support would be set at a base 
amount plus a percentage over that base amount con-
sistent with the child support guidelines. Percentage 
awards have proved to be a flexible means of adapting 
support to fluctuating income levels without having to 
resort to the filing of a petition to modify support as a 
result of changes in the payor’s financial circumstances. 

However, it must be kept in mind that under the 
new provisions, the income of both parents must be 
considered. Accordingly, this makes it impossible to 
simply provide in a settlement agreement that the 
statutorily-required level of support would be paid on 
an obligor’s additional income except in those cases 

11  IRMO Carpel, 232 Ill. App. 3d 806 (4th Dist. 1992)
12  IRMO Garrett, 336 Ill. App. 3d 1018 (5th Dist. 2003)
13  IRMO Nelson, 297 Ill. App. 3d 651 (3rd Dist. 1998)
14  IRMO Freesen, 275 Ill. App. 3d 97 (4th Dist, 1995)
15  IRMO Pratt, 2014 Ill App (1st) 130465, ¶ 26
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where only the obligor is employed. In a case where 
only the obligor has variable income, it is possible to 
draft a percentage order based upon the ratio of the 
obligor’s child support obligation to his or her gross 
income with a further provision that any additional 
income would be paid as child support based upon 
that percentage. Yet, even this could be problematic, as 
the child support obligor could overpay support in the 
event of substantial income, due to the fact that under 
the new statute as income increases the relative per-
centage of support paid decreases. 

As another option, it is foreseeable that the use 
of Family Law Software may become a common prac-
tice to help determine the overall percentage of net 
or gross income that the obligor is paying based upon 
the income share guidelines considering the income 
of both parents. Thus, the settlement agreement could 
provide for mutual disclosure and exchange of income 
records, and then if the overall percentage no longer 
corresponds to the prior settlement amount, then child 
support would be determinable per the guidelines and 
the matter could then be reviewed as a de novo matter. 

Because the income share model makes the child 
support assessment less straightforward than it pre-
viously was, the case law regarding income averaging 
will likely be of great weight. Income averaging can be 
an appropriate and fair mechanism to employ so as to 
avoid continuously having to recalculate child support, 
exchange and pursue financial updates, expend legal 
fees, and return to court for additional litigation.

When the obligation for child support is not estab-
lished by a marital settlement agreement, but is set by 
the court either as a result of a trial or a default hear-
ing, trial courts have on occasion placed a provision in 
the judgment that required an automatic increase in 
child support. Such provisions have usually not with-
stood attack on appeal. The basis for the disapproval of 
automatic increases in support was well-expressed in 
the case of McManus v. McManus,16 in which the father 
was ordered to pay $70 per month until the child’s 
sixth birthday, $140 per month until the tenth birthday, 
$180 per month until the fourteenth birthday, and $200 
per month thereafter. In that case, the appellate court 
stated as follows:

In ordering the payment of child support, a circuit 
court must consider the needs of the child, the sep-
arate income of the wife, and the income of the hus-
band. Because changes in these facts cannot be antic-
ipated with accuracy, a circuit court should ordinarily 
not try to anticipate such changes by making its award 
of child support to increase automatically with the 
child’s age. The self-adjusting aspect of the award of 
child support must, therefore, be reversed.17

16  McManus v. McManus, 38 Ill. App. 3d 645 (5th Dist. 
1976)

17  Id. (citations omitted).

In Marriage of Moore,18 the trial court entered a 
child support order similar in structure to the order 
in McManus. In Moore, the father was a surgeon who 
had been practicing for approximately four years at 
the time of the judgment. His income was on the rise. 
The parties had two minor children. The father was 
ordered to pay $1,000 per month, per child, for sup-
port, with annual increases of $1,000 per child per year. 
The mother urged that the trial court could reasonably 
expect that the father’s income would increase. The 
appellate court held that the trial court was not enti-
tled to rely on the possibility of a likelihood of future 
increases in income.

The same principle as in Moore and McManus was 
also present in Coons v. Wilder.19 Mr. Coons was a law-
yer who had just passed the bar examination. The sup-
port order was based on what the father was expected 
to earn as a lawyer. The support order was reversed on 
appeal. Similarly, in Schwartz v. Schwartz,20 a support 
order providing for an increase in child support in two 
years, based on anticipated income that the father 
would receive from a trust in two years, was reversed. 

In contrast to the above disapproved approaches is 
the approach that was affirmed in Vollenhover v. Vol-
lenhover.21 In that case, the father’s income fluctuated 
because he received quarterly bonuses. The trial court’s 
decision, which was affirmed on appeal, provided for 
increases in support payments, which were contingent 
on the increase in the father’s income actually taking 
place, but it also contained a provision for automat-
ic reduction during those months when the father’s 
earnings decreased. Thus, the Vollenhover decision 
may be cited and relied upon when urging a true-up 
or true-down under the income sharing amendments, 
although the age of the case, and the decisional case 
law that has evolved since 1954 calls into question the 
weight to be afforded the case.

Moreover, while a substantial change in circum-
stances pursuant to IMDMA Section 510(a) encom-
passes a change in income as a basis for a petition to 
modify support,22 that petition can only affect a pro-
spective modification. If we know a parent typically 
gets bonuses, or has commission based compensation, 
overtime or other variable income, here are some 
potential ways to set child support that adequately 
accounts for that variability, and does so in certain 
instances retrospectively. 

SOME IDEAS FOR HANDLING VARIABLE 
INCOME

18  IRMO Moore, 117 Ill. App. 3d 206 (5th Dist. 1983)
19  Coons v. Wilder, 93 Ill. App. 3d 127 (2nd Dist. 1981)
20  Schwartz v. Schwartz, 38 Ill. App. 3d 959 (1st Dist. 

1976)
21  Vollenhover v. Vollenhover, 4 Ill. App. 2d 44 (1st Dist. 

1954)
22  750 ILCS 5/510(a) (West 2017)
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1. True-up child support periodically. A true-
up agreement could be applied retroactively—i.e., to 
the past year or other period of time over which child 
support was paid—or prospectively—i.e., based on 
the inclusion of the additional income to set child 
support for the next period of time if it becomes clear 
that changes to a payor’s income warrant some future 
adjustment. True-ups can allow for a sense of fairness 
because the ”correct” amount of statutory child sup-
port is always being paid, albeit after the fact under 
these arrangements. They can present some negative 
challenges as well, including the time, cost, and aggra-
vation of having to continue with obtaining records, 
running new calculations, and incurring more legal 
fees in some instances. Regardless, when negotiating a 
true-up agreement, be certain to include and contem-
plate the following:

•  What is the timing of the true-up (annually, 
semi-annually, quarterly, annually, etc.)?

•  What documents will be used to prove gross in-
come (tax returns, paystubs, schedule K-1s, 1099s, 
general ledgers, etc.) and how will it be defined?

•  Who has the burden of moving forward to prove 
the correct amount of support?

•  How will the computations be done and by 
whom, and is there a verification process?

•  What is the timing for the exchange of informa-
tion and computations?

•  What are the terms of repayment, and whether 
there will be interest accrual? 

 Sample Marital Settlement Agreement Language:
 “Husband shall pay Wife child support in the 
amount of $875 per month. This child support 
amount is based upon Husband’s gross income of 
$100,000 and Wife’s gross income of $50,000, and 
the parties’ minor child primarily residing with 
Wife. The payments shall be made on the first day 
of each month, commencing December 1, 2017, by 
Husband to Wife through a direct wire into Wife’s 
checking account no. XXXX at Chase Bank. The 
parties acknowledge that Husband’s gross income 
from employment has fluctuated annually, and 
that in an effort to achieve consistency within the 
framework of the Schedule of Basic Child Sup-
port Obligation, they have agreed to complete a 
re-computation or “true-up” of child support each 
year. To effectuate this “true-up” the parties shall 
exchange complete federal and state income tax 
returns within 7 days of filing, together with all 
schedules and attachments, including, but not 
limited to, W-2 forms, Schedule K-1s, 1099s, etc., 
and a year-end paystub from employment. Within 
the 21 days of exchanging income tax returns, they 
shall re-calculate the amount of child support that 
should have been paid under the Schedule of Basic 

Child Support Obligation for the prior calendar 
year based upon the parties’ total gross incomes, as 
that term is defined under Section 505 of the IMD-
MA; if there was an overpayment or underpayment 
of child support, the parties shall “true-up” the 
overpaid or underpaid amount. Further, in running 
their child support calculations, the parties shall 
utilize the Individualized Tax Amount approach 
pursuant to Sections 505(a)(3(D), and 505(a)(3)(E) 
of the IMDMA. The Husband shall be responsible 
for circulating the initial proposed amount to Wife, 
together with his calculations and any source back-
up materials (such as Family Law Software program 
printouts), and if the parties cannot by agreement 
resolve the “true-up” amount, then prior to either 
party proceeding with a petition, they shall imme-
diately employ the services at their equal expense 
of an agreed-upon neutral accountant to assist in 
a good faith effort at resolving the “true up” calcu-
lation. Once the “true up” amount is agreed upon, 
or determined by court order if no agreement, the 
parties shall effectuate the actual “true up” pay-
ment within 14 days, with[out] interest. 

2. Use predetermined ratios for implementing 
future child support awards. In situations where 
only the obligor has variable income, it is possible to 
draft a percentage-based order predicated upon the ra-
tio of the obligor’s base child support obligation to his 
or her total gross income. Any such agreement would 
include a provision that any additional income (earned 
above the amount on which the initial child support 
award was calculated) would be paid as child support 
based upon that percentage. Remember, however, that 
there still is a requirement for a specific dollar amount 
in your child support orders despite this mechanism.

 Example:  Husband earns $100,000 per year from 
his base salary, and receives variable bonuses an-
nually. Wife earns $50,000 per year and has prima-
ry residence of one minor child. Husband’s basic 
child support obligation from salary alone would 
be $875 per month. The ratio of Husband’s child 
support obligation to his total gross income is 11%. 
Husband then earns a $50,000 bonus. Applying the 
11% ratio to the gross bonus, results in additional 
child support of $458.33 per month on the $50,000 
bonus.
 
 Note: As suggested above, this result is not with-
out fault. It is potentially problematic because the 
child support obligor, the Husband in the above 
example, could be overpaying child support in 
the event of substantial income. Under the same 
facts above, assuming the total income was simply 
$150,000, without any application of the ratios, 
child support would be a total of $1,145 per month 
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compared with $1,313 in the above example (a dif-
ference of $168 per month).

3.Employ Income Averaging. The income shares 
amendments make it far more difficult to implement 
accurate percentage awards of child support, due to a 
variety of factors, including: (i) as income goes up, the 
relative support percentages decline; and (ii) the new 
statute considers the income of both parents. Thus, 
income averaging may become more prevalent in in-
come variance cases moving forward to avoid constant 
re-adjustments to child support awards based upon the 
difficulty both logistically and practically in our cases, 
and the fact that the case law clearly supports employ-
ing income averaging. 

See In re Marriage of Karonis (holding that the 
circuit court may consider past earnings in determin-
ing the non-custodial spouse’s net income for purposes 
of making a child support award, where it is otherwise 
difficult to ascertain the net income of a non-custodial 
spouse,).23 See also In re Marriage of Hubbs (“Using an 
average income for the previous three years of em-
ployment is a reasonable method for determining net 
income where income has fluctuated widely from year 
to year”).24

This approach requires another look at our cases 
on income averaging to ensure consistency and fair-
ness. In other words, do we employ simple averages, 
or perhaps, weighted averages more akin to business 
valuation cases, where it seems one year of income 
compared to another is determined to be an unreliable 
predictable of future income (e.g., when the obligor 
suddenly suffers a suspicious and dramatic drop in 
income in the year of divorce)? 

The other aspect of using income averaging relates 
to the timeframe over which incomes will be averaged. 
While three years seems to be a general trend through-
out Illinois cases,25 three-year averaging does not nec-
essarily have to be the last three years where there is 
evidence that a recent downturn in income, attendant 
to divorce, is atypical.26

4. Determine a predetermined amount or per-
centage of additional income to be paid as addi-
tional child support. While the amount of support 
changes if net income changes, one can run several 
alternative scenarios and look realistically at other 
income results to predetermine additional support 
amounts to be paid, even if these do not supply pre-
cisely accurate predictions of what later occurs. This 

23  IRMO Karonis, 296 Ill App.3d 86 (2nd Dist. 1998)
24  IRMO Hubbs, 363 Ill. App. 3d 696 (5th Dist. 2006)
25  See IRMO Elies, 248 Ill. App. 3d 1052 (1st Dist. 1993); 

IRMO S.D and N.D, 2012 IL App (1st) 101876
26  See IRMO Garrett, 336 Ill. App. 3d 1018 (5th Dist. 

2003).

can always be expressed as additional dollar amounts 
or percentages on different ranges of income. A helpful 
tool in analyzing different child support scenarios is to 
run alternative options through the Guideline “What 
If ” worksheet in Family Law Software. This allows you 
to change variables for child support, including various 
income levels, to see how it modifies the child support 
obligations in amount and allocation. 

5. Provide for permissive modifications retro-
actively in the agreement. If this is an agreement, 
there is no reason why the bar to retroactive modifi-
cations could not be waived in certain well-defined 
circumstances. The agreement can provide for periodic 
production or exchange of income information, and 
permit either party to trigger a review of the support 
amount for a prior period with specific terms for any 
shortfall or overpayment.

6. Work outside the confines of guideline sup-
port. In addition, while the new income share provi-
sions now apply to all child support determinations, 
there can still be deviations from the guidelines (as 
long as appropriate findings are made and the actual 
support amount is referenced). For negotiated cases, 
consider whether support guidelines have any mean-
ingful application, or whether the family’s best inter-
ests might be served by allocating or sharing payment 
of the children’s direct and indirect expenses rather 
than an arbitrarily-defined child support amount. 
While the support amount is supposed to reflect ex-
penditures (for an intact family) at various income lev-
els for the children, those statistical averages may not 
in any way reflect your client’s family’s expenditures. 
Consider moving outside these defined amounts to 
allow the clients to make their own agreements in me-
diation, collaborative, or other settlement processes.

* Eric L. Schulman gratefully thanks Michele M. 
Jochner, Esq., of Schiller, DuCanto & Fleck, LLP, for her 
assistance in putting together these materials.
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