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LAKE COUNTY BAR ASSOCIATION
LAKE COUNTY BAR FOUNDATION
ANNUAL BUSINESS MEETING
TUESDAY, MARCH 22, 2005
12:00 NOON
RAMADA INN/WAUKEGAN
200 N. GREEN BAY ROAD, WAUKEGAN, IL
$14.00 PER PERSON
PAYABLE IN ADVANCE
TELEPHONE REGISTRATIONS CANNOT BE GUARANTEED
THE PURPOSE OF THIS ANNUAL MEETING
IS TO CONDUCT THE FOLLOWING BUSINESS:
ELECTION OF OFFICERS

FIRST VICE PRESIDENT - ROBERT S. SMITH, JR.
SECOND VICE PRESIDENT - FREDRIC B. LESSER
TREASURER - STUART A. REID
SECRETARY - BRYAN WINTER
ENCLOSED, PLEASE FIND MY CHECK IN THE AMOUNT OF
$
FOR
RESERVATIONS FOR
THE ANNUAL BUSINESS MEETING ON TUESDAY, MARCH 22, 2005.
PLEASE PRINT OR TYPE
NAMES_________________________________________

_ _ _ _ _ _ _ _ _ _ _ _ PHONE _______________________

The Lake County Bar Association
7 North County Street· Waukegan, IL 60085
(847) 244-3143
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President's Page
by Bernard Wysocki, President

hile enjoying some mystery
meat and a lunch with the
Honorable
Chief
Judge
Christopher Starck, we reminisced, as
"old guys" tend to do, about practicing
in the good old days . We talked about
some of the "old guys" back in the old
days. Then it dawned on us that we
were the "o ld guys" now.

W

It was now up to us, as the "old
guys," to

improve communication

between the bench, bar and the general population because, as Judge Starck
stated, "We are all in this together."
Think about how our local legal
profession has changed over the last
few decades. When we first started
there were only a few circuit judges
and a couple of hundred lawyers in the
Lake County Bar Association. Now we
have

many circuit and associate

judges and almost 900 members of the
bar association. Lake County has
more than doubled in size, but unfortunately, our roads have not.
In this evolving landscape, our
legal profession has been nimble and
innovative in defining new tasks and
perfecting old ones. We have performed almost every conceivable kind
of law work and served every conceivable sort of client. Indeed, few parties
in Lake County are now without
"their" personal attorney.
Yet all we hear about from our
many critics is that there is now too
much law, too many attorneys, and too
much I itigation. Judges and attorneys
have been a drag on the economy, the
liability explosion has ruined decent
businesses and judicial review has paralyzed the administrative apparatus

and people's lives.
The funny point of the
criticism is that it's the
same criticism we heard
back in the old days. We
didn't believe that claptrap then and we don't
bel ieve it now.
The last few decades,
judges and lawyers have
been instrumental in dis-

Mr. John O'Brien, Chief Judge Christopher Starck and
LeBA President Bernard Wysocki.

mantling
segregation,
promoting soc ial justice, tearing down
impediments to equal justice and
ensuring the right to be heard.

Maybe we in Lake County didn't
play a crucial part in the national
change. But who among you has not
responded to a client who was being
treated unfairly? Who hasn't taken on
a pro bono case to ensure that everyone has their day in court, or to assist
someone because they had no advocate to assist them'

our laws work, and what the justice
system is supposed to do.
Finally, we are embarking on providing education to the public by producing local access cable television
shows. We need attorneys who are
willing to appear on T.v. and discuss
topics of general legal interest. We can
also use people behind the cameras to
make these shows successful. If interested, please contact Amy Darling at
the Lake County Bar Association office.

I reckon that 's enough ramblings
The next time you hear someone tell
from an "old guy."
you a bad lawyer joke,
poke fun at our profession or knock another
Conference Room Available
fellow
attorney,
Computer-Aided Transcription
"knock" that person
Minuscripts
down. After they get
back up, "knock" them
down again and tell
them how proud you
are to be an attorney.
23 Years Experience
COURT REPORTERS
Pass on the mes-

L & L Reporting Service, Inc.

sage that our Chief
Judge requested. We
must help our citizens
understand what we
do, understand how

9 North County Street

Lori A. Eder
Linda M. Giuseffi

Waukegan, fl 60085

(847) 623-7580
FAX (847) 623-7597
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LAW
DAY
2005

t is time once again for LAW DAY and we need attorneys to visit 5th grade classrooms to
moderate a mock trial. All you need to do is get the script to the teacher, show up on the
agreed upon day, and let the students do all the work. This is a great opportunity to introduce the next generation to the field of law. If you are interested, please fill out the form below
and return it to the Lake County Bar Association as soon as possible via fax at 847-244-8259 or
mail to 7 N. County Street, Waukegan, IL 60085. If you have any questions, please call our
office at 847-244-3143.

I

Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Phone: _ _ _ _ _ _ _ _ _ __
Firm Name: _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ __ _ _ __
Address: _ _ _ _ _ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _

City: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ State: _ _ _ _ _ _ Zip: _ _ _ _ _ _ __
Specific School Request: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

WE WILL TRY TO HONOR ALL SPECIFIC SCHOOL REOUESTS.
BUT CANNOT MAKE ANY GUARANTEES
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Chief Judge's Page
by Chief Judge Christopher C. Starck

hat a great tim e of year thi s
is! The w inter is w inding
down rapidly, the days are
gettin g longer and Sprin g Break is just
around the corn er. No matter w hat
o ur age, th e new start of Spring does so
much to refresh and inv igorate us. It
won't be long unt il baseball season
starts, the fl owers start to bloom and
the go lf courses are open . It is a time
of hope and pro mi se for everyone.

W

1

The practi ce of law used to have
more pro nounced seasons th an it does
now. Some of you may remember
w hen th e courtho use bas ica ll y shut
down in the su mmer months and no
tri als were conducted. We also used
to inform ally take the ho lidays off in
Decem ber and th e beginning of
January. Now we all have so much
work to do that we can't afford the luxury of blockin g o ut tim e w hen we
don't have tri als to con duct. O ur seasons seem to be now measured by li fe
events rather th an by yearl y weath er
changes.
U nfortu na tely, we are often
rem inded abo ut how fl eeting our lives
o n earth are. Anoth er reminder came
on February 4, 2005 w hen our lega l
com munity experienced two events
th at are momentous for us all. One
very good, and one very sad.
We gath ered together that afternoon to celebrate th e joyous and exc iting start of th e judic ial careers of
Nancy Waites and Chuck John son.
The speakers to ld us thin gs about each
of them that reinforced all of our opin-

ions th at th ey w ill be fine judges here
in Lake County. M uch of what they
to ld us we kn ew, but some of the
things came as a b it of a surprise, parti cularl y th e moni kers th at th ey have in
th e outside world .
The oth er end of the spectrum
occurred on th at evening w hen we lost
a dear fri end and wonderful atto rn ey,
Berle Schwartz. As many of you know,
Berl e waged a courageous and vali ant
battl e against cancer. He met hi s disease on hi s term s and always kept a
pos itive attitude about th e illness, yet
maintained a rea listi c and gro unded
state of mind. H is life was a model for
us in his dignity and bravery. He was
a wonderful man and w ill be missed
by all of us.
We have certainly had a tough year
as a Ba r associati on. We lost fa r too
many wonderful people to illness and
inj ury. I pray th at we don't have so
much sad news to report fo r qui te a
w hile.
We have sta rted our Felony Traffic
trans ition to th e 4th floor. It seems to
be working very well and should be an
advantage to th e system in general. As
you know, all fe lony DU I, Driv ing
Whi le Li cense Revoked and Driv ing
Wh ile License Suspended cases w ill
be hea rd on the 4th floor w here th e
other misdemeanor traffic cases are
hea rd. For years, all of the Statutory
Summary Suspension matters were
transferred to th e 4th fl oor any way, so
this move of the enti re case just makes
sense. For the p rivate practitioner, th is

wi ll mean one less trip in th e stairway
and sho uld ease your mornin g in th e
Thi s should also ease
cou rth ouse.
some of th e congestion on th e second
fl oor and should allow us to more
effect ive ly and appropri ately manage
these traffi c cases.
I have heard th at some members of
th e Bar are a bit put out si nce the bar
was not invited to th e retirement breakfas t that we hos ted for Terry Brady in
December. Th at issue seems to be one
th at is ca usi ng some of you to feel th at
I was trying to slight th e Bar. Let me
assure you th at prior to planning the
breakfas t I visi ted w ith Terry about it.
He asked that we not send a general
invitati on to the attorn eys but keep it
very smal l, just incl uding courthouse
sta ff and a few of hi s fri ends. As it was
his party, I, of course, complied w ith
his w ishes. W ho kn ows, maybe he
thought th at do ing it thi s way would
give him more chances to have going
away parti es! Eith er way, please do not
fee l th at it was my des ire to excl ude
the Bar.
O ne of my themes as Chief Judge
w ill be to continue the spirit of cooperati on and feeli ngs of team between
th e bench and th e Bar. W hen I was a
young lawyer things were qu ite different than they are now. It was a strange
dichotomy. The actual physical security was almost nonexistent. A person
could wa lk unannounced into th e back
hall ways of th e courthouse and knock
on the door of any judge if he or she
wanted to have a chat w ith the judge.
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The down side of those times is that
the judge would most likely not welcome any input from the lawyer about
policies, procedures or programs.
In other words, while there was
openness in a physical sense, in practicality, there was a huge barrier
between the bench and bar.
Now we have a different dichotomy. We have in place security that is
appropriate for a government building.
After 9/11 it is obvious that we need to
be mindful of security. On the other
side we have judges who are very
active in the Bar association, partici-

pate in the Gridiron, work on young
lawyer seminars and are genuinely
interested in the good of the order in
our court system. While it may be
harder to phYSically get to see a judge
now, the reception that an attorney
would get now is much more hospitable than it was years ago .
I would like to keep th e dialogue
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going between us and to foster an even
better relationship between bench and
bar. It is important to al l of us that we
keep we keep movi ng forward ina
spirit of cooperation, united in our
efforts to ensure that we are all doing
the very best that we can in ensuring
justice to our clients and our citizens.

When it comes right down to it, we are
all in the business of providing a desperately needed service to our fellow
citizens. We all need to be proud of
the work that we do and proud of our
fine court system here in Lake County.
We can do that by working as a team.
We are all in this together!
I think that it is to the advantage of
al l Bar Association members to find
ways away from the courthouse to
interact w ith people who are part of
our legal community. When I spoke to
the Bar Association at the annual State
of the Courthouse presentation, Bernie
asked me to mention the Bible Study
group that meets every week at the

First United Methodist Church in
Waukegan at lunchtime. I will take
this opportun ity to again let the members of the Bar know that the group is
open to all and that any of you would
be welcome to join in. That is one of
the ways that you can see your fe ll ow
practitioners (and yourself) in a different light.
There are other ways too. Let me
also encourage you to get involved in
the Bar Association. You will find that
just participating in a committee or
event wil l really open many new
opportuni ti es for you. Bar membership, like so many other things, is in
large part what you put in to it. It is
your association. Participation, while
optional , will do much for you in your
practice and in your persona l life.
So dig out those golf clubs, clean off
your beach chairs and start planning
your garden. At least we can enjoy the
seasons of nature and kick back a little
bit when we aren't workingl

Salvi, Schostok & Pritchard P.C.
is pleased to annonce that

Steven H. Leech
has joined the Firm as an Associate.
Mr. Leech will concentrate his practice in the areas of
personal injury, wrongful death,
medical malpractice and commercial litigation.

Personal Injury • Wrongful Death • Medical Malpractice
218 N. MARTIN LUTHER KING JR. AVE. - WAUKEGAN, IL 60085
847-249-1227 PHONE· 847-249-0138 FAX

www.salvilaw.com
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Estate Planning Case Law
and Legislative Update
by John P. Richtman and Leo J. Delaney

)
Illinois Case law Update
1. Roth v. Opiela, 211 IIl.2d 536, 813
N.E.2d 114 (2004).

Inheritance by intestacy is not an
act by which the decedent's stock
was "specifically bequeathed or otherwise given" to his children to avoid
a mandatory buy-out clause in a buysell agreement.
Facts:
Great Southwest Oil & Gas
Corporation had three shareholders
that owned equal amounts of stock:
Richard Roth, Gerald Opiela and
Frank Webber. The shareholders had
entered into a buy-sell agreement that
provided that upon the death of a
shareholder, his estate would sell and
the corporation would purchase the
shares owned by the deceased shareholder. An amendment to the agreement stated that the buy-sell provision
would not take effect if the original
shareholder dies "having specifically
bequeathed or otherwise given" his
shares of stock to a direct descendant
or descendants. Roth died intestate
several years later. His widow executed a disclaimer to any interest in the
stock causing 400 of the shares she
would have received to pass to each
child. Combined with the shares they
had previously received as an inter
vivos gift from their father, the children
combined to own 1/3 of the corporation's outstanding shares.
The children filed an action seeking
a declaration that they had the right to
inherit and keep all of their shares of
stock. The defendants argued that

intestacy is not an affirmative act of

giving and that Roth had not "otherwise given" the 800 shares of stock to
the plaintiffs. Therefore, the exception
to the mandatory buy-sell provision
did not apply and the estate was
required to sell the shares of stock
back to the corporation.
The trial court agreed with the
defendants. On appeal, the Appellate
Court reversed and held for the plaintiffs,

stating, "we cannot be sure

whether Mr. Roth's intestacy was a conscious act of giving or an act of indifference." The Appellate Court remanded the cause for trial to determine
intent. The Illinois Supreme Court subsequently accepted the appeal.
Issue:
Whether property that is inherited
through intestacy can be said to have
been "specifically bequeathed or otherwise given."

Holding and Analysis:
The Illinois Supreme Court held that
intestacy is not taking any action with
regard to the distribution of one's
estate and as such, does not constitute
an act of specifically bequeathing or
giving property to one's heirs.
Examining the language of the buysell agreement, the Supreme Court
found that the phrase "otherwise
given" appeared in the amendment
immediately after the words "specifically bequeathed," words that connoted an affirmative action taken on the
part of the shareholder. It also noted
that the phrase "otherwise given " is

found in the body of the amendment
largely concerned with creating a right
for the shareholders to transfer stock by
gift to their direct descendants. In this
context, the Court found it appropriate
to give the words "otherwise given"
their plain and ordinary meaning and
to assume that the words referred to
some affirmative act of transfer, such as

an inter vivos gih.
The Court concluded by addressing
the Appellate Court's holding that the
phrase "otherwise given" cou ld refer to
a conscious choice by Roth to allow
his estate to pass through the laws of
intestacy. The Supreme Court disagreed stating that intestacy, by definition, "is not taking action with respect
to the distribution of one's estate ... " It

found that to hold, as the Appellate
Court did, that intestacy could be "a
conscious act of giving" is to adopt a
contradiction. "It is the equivalent of
saying that not taking action is, in fact,
acting. We reject that proposition." As
such, the Supreme Court found that the
exception to the mandatory buy-sell
provision was inapplicable and the
estate was required to sell Roth's shares
to the other shareholders.

2. In Re Estate of Schlenker, 209 IIl.2d
456, 808 N.E.2d 995 (2004).
Decedent's disinherited child is
"interested person" with standing to
contest a will.
Facts:
levi Schlenker died in 2001 and
was survived by his two adu lt children,
Troy Schlenker and Imogene Rodgers,
and two grandchildren of a deceased

PageS
son. Levi apparently executed fou r
w ill s in the decade pri or to his death,
in 1990, 1993, 1998 and 200 1.
The 200 1 w ill was adm itted to
Probate with Troy appointed to serve as
executor. Imogene th en fil ed a peti tion
chall enging th e 200 1 w ill on th e
grounds th at Levi had been impaired
by a vari ety of physica l and mental
conditions, including chroni c illnesses,
and had lacked the mental capacity to
make decisions regarding th e dispositi on of his estate and property. Troy
filed a moti on to dismiss under secti on
2-6 19(a) of the Code of Civil Procedure
arguing that Imogene had not been a
legatee in any of Levi's w ills and that
even if she successfully challenged the
200 1 w ill , she would not stand to benefit under any of th e other prior w ill s.
As such, she was not an interested person w ith standing to contest the 200 1
w ill. Imogene countered th at as a disinherited heir at law she has standing to
challenge th e 200 1 w ill and that the
validity of prior w ill s is not at issue
since the 200 1 wi ll is the only w ill th at
had been admitted to probate. The tri al
court dism issed Imogene's petiti on on
the basis that she lacked standing to
contest th e wi ll. The Appellate Court
reversed and the Il linois Supreme Court
accepted th e estate's appea l.
Issue:
Wh eth er an hei r w ho has been disinherited in each of four success ive
w ill s made by a testator is an " interested party" who can contest th e probate
of th e testator's last wi ll .
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Imogene was an " interested party"
w ith standing to contest the w ill. The
Court began by notin g th at th e ri ght to
contest th e va lidity of a w ill is purely
statutory and must be exercised in th e
manner an d w ith in the ti me prescri bed
by the Proba te Act. Secti on 8-1 of th e
Probate Act of 1975 provides th at a
petition to contest th e va lidity of a w ill
may be fil ed by "any intere sted person .1I

An

I'i nterested

perso n"

is

defined by th e Probate Act as "one
who has or represents a fin ancial interest, property right or fidu ciary status at
th e tim e of reference w hich may be
affected by the acti on, power or proceeding involved, incl uding w ithout
limitati on an heir, legatee, creditor,
person entitled to a spouse's child or
child's award and the representati ve."
755 ILCS 5/1-2. 11 (West 2002).
. The court noted that th e text of the
statu te speCifi call y in cl uded heirs in
th e definition of lI interested persons"
and noted th at prior Illinois case law
has noted th at th e word for " heir" in its
primary meaning, " designates the person appOinted by law to succeed to th e
estate in case of intes tacy." Imogene
neatl y fi ts into th at definiti on and
meets the statutory definiti on of an
"i nte rested personII w ho is entitled to

contest th e va lidity of her fat her's w il l
under th e Probate Act.
The court did not find th e existence
of th e three oth er w ills to affect th e
outcome fo r several reasons.

First,

w hether any of th e prior w ill s could
prove to be va lid is speculati ve since
none of them had been considered by
Holding and Analysis:
the court. Secondl y, th e 200 1 w ill and
each
pri or w ill had stated th at it
The Illinois Supreme Court affirmed
all prior w ill s and since
revoked
th e Appe ll ate Court ho ld ing that
Illinois law provides
th at a revoked wi II
can only be revived
by a subsequent reexecution of th e w i II
or document necesDEPOSITION REPORTERS
sary to rev ive it, it was
comp lete ly spec u laCOURT REPORTERS
ti ve as to w heth er any
of th e prior w ill s
P.O. Box 9275
could be rev ived. As
Waukegan, IL 60079
such, at thi s stage in
(847) 356-6834
(847) 356-5374 F/\x
the proceedings, all
Deborah L. Severson, CSR
the pri or w ills have to
be considered to be
void.

3. Bollman v. Pehlman, 352 III.App .3d
1203 , 817 N. E.2d 584 (4 th D ist.
2004).
Where a testator has provided for a
certain bequest upon termination of a
testamentary trust, and the trust no
longer possesses the property because
of an act of the trustee, not the testator, there is no ademption because
there is no evidence of intent that the
testator intended to revoke the
bequest.
Facts:
Go rdon Pehlman and his son
Donald had been co-owners of a business ca ll ed The Poo l Center, In c.
Wh en Gordon di ed in 1995, The Poo l
Center owed him approx imately
Gordon's will estab$254,000 .00.
li shed a trust for th e care of his w ife,
Florence. They had two children,
Donald and his sister janice. Gordon
left a majority of hi s estate to th e tru st,
including th e d ebt owed to him by th e
business. H e named Donald as th e
tru stee of th e estate. In April 1996, th e
business pa id over $255 ,000.00 to th e
trus t in se ttl ement o f its debt to
Gordon. Thi s money was depos ited
into th e trust's M errill Lynch investment account. The business was liqu idated and ceased to exist by ju ly 1996.
Florence di ed in j une 200 1.
Gordon's w i II d irected th at upon
Florence's death, th e tru st should terminate. The w ill requ ired the tru st distribute the tru st assets in relevant part
as fo llows:
(c) Third, give to my son, Donald
Lee Pehlman, all share of stock
in The Poo l Center, Inc. and any
and all obli gations owed to me
by The Poo l Center, Inc.; and
(d) Finally, '" divide the assets th en
in th e corpus of th e tru st into ten
(10) equal shares to be distributed to each of my th en living
children, Donald Lee Pehlman
and j anice Arl ene Bollman.
The tru st corpu s at Florence's death
consisted of the Merrill Lynch investment accou nt contai ning approximately $245,000.00 in assets. Donald, acting as tru stee, made certain distri buti ons from th e account and then distribut ed the remaining $236,000.00 to
h imself. over janice's objecti on.

March 2005
janice filed an action for accounting
and the Circuit court rul ed that the
remaining assets should be distributed
equally between jani ce and Donald
under Section (d) because The Pool
Center sto ck and th e allega tion s
referred to in th e will's clause (c) no
longer existed.
Issue:

J

Whether th e sa le of assets by the
trustee of a testamentary trust rather
than by the testator before his death
prevents the rul e of ademption from
applying to the transfer.
Holding and Analysis:
The Appellate Court of Illinois for
th e Fourth District held that Gordon
had left Donald his stock in The Poo l
Center and the debts th e corporation
owed to him and th at Donald's actions
as tru stee cannot cause an ademption

of Gordon's request. Therefore, under
th e tru st provisions Do nald should
receive those assets.
The court began its ana lys is by first
discussing the concept of ademption .
It noted that when a testator bequeaths
a specifi c item of property to someone
but th en disposes of the item before
dying, th e bequest is sa id to be
"adee med" and a dev isee ca nnot
inherit either that item o r its value.
Courts have trad itionally offered one of
two rational es for th e adempti on rule.
The first , ca lled the " identity theory," is
concerned so lely wi th wheth er the
property at issue is present in the estate
at the testator's death. The reason for
the presence or absence of th e property is irrelevant. Illinois courts have traditionally subscribed to the second
th eory of ademption, w hich holds th at
a bequest is adeemed because th e testator acted in a way indicatin g her
intent to revoke the bequest. Therefore,
when a specifica ll y bequeathed property is absent from the estate, Illinois
courts have been w illing to sea rch fo r
ev idence of the testator's intent.
In In re Estate of Kolbinger, 175
III. App.3d 315, 529 N.E.2d 823 (2d
Dist. 1988), the testator left real property to two of her chi ldren. The testator
later became incapacitated to the point
where she cou ld not manage her own
affa irs . A fire destroyed the improvements in the property and the insurance proceeds were placed in a
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Certificate of Deposit. The court held
th at there was no ademption because
th ere was no evidence that the testator
had chosen to sell th e rea l estate after
executing the w ill. In fact, the testator
lacked capaci ty to change her w ill and
th e fa ct that she did not do so after the
fire did not indicate an intention to
revoke the bequests of the improved
property. This allowed the two children
to inherit the insurance proceeds. In
Hobin v. O 'Donnell, 115 III.App.3d
940, 451 N.E.2d 30 (3d Dis!. 1983),
the
plaintiff's
aunt
speC ifically
bequeathed stock to him in her will.
When she died th e stock was no longer
part of her estate. The court held that if
someone oth er than the testator had
so ld the stock th ere would be no
ademption of the bequest since the testator had not demonstrated her intent
to revoke the gift to the plaintiff.

Everette's wife and Patricia was his
daughter from a previous marriage.
About three weeks before hi s death ,
Everette delivered the CD to Patricia in
Margaret's presence. Patri cia sti ll had
th e certificate in her possession w hen
Everette died in january 2003. Shortly
th ereafter Margaret went to the bank to
cash in the CD. The bank allowed
Margaret to cash th e CD on the condition that she sign an indemnity bond
that stated that th e CD was "supposed
to be lost." Margaret purchased a new
CD payable to her and her son and
daughter from a previous marriage.
Patricia, of course, was less th an

happy w ith thi s situati on and sued
Margaret and her children. The trial
court awarded Patricia half the principal of th e new CD plus accrued interest, based on its determinati on th at
Everette intended "that hi s w ife and
daughter sha re th ose proceeds equally." The Defendants appealed.

The Fourth District reasoned from
these cases th at if a testator's intenti onal act is required to revoke a speCific
bequest by ademption, there shou ld be
no reason that a different rul e shou ld
apply w hen th e property first passes to
th e tes tamentary tru st. W here th e testator has provided for a specific
bequest on termination of th e tru st and
th e tru st no longer possesses th e property because of th e tru stee's (not th e
tes tato r's) actions, no ademption

Issue:
Whether a jo int tenant w ith physica l possession of a Certifi ca te of
Deposit that was cashed by another
joi nt tenant desp ite a req uirement that
th e CD be surrendered to th e bank is
an "aggrieved" party under the join t
Tenancy Act.
Holding and AnalysiS:

occu rred since it was not an act of th e

The Illinois Appell ate Court for th e
Fourth District held th at Marga ret and
her son had com mitted the common

testator that removed the property
from the trust.

4. Greeting v. Abendroth, 35 1 III.App.3d
658, 813 N.E.2d 768 (4th Dist.
2004).

law tort of intentional interference

Party that cashed a Certificate of
Deposit that was in the physical possession of another joint tenant committed
common law tort of
intentional interference with a contractu111111
al relationship.
Facts:
Everette
Cooper
purchased a certifi ca te of deposit in
january 2002 of just
over 599,000.00. Thi s
CD was payable to
"Everette Cooper or
Margaret Cooper o r
Patricia
Greelin g."
Margaret
was

w ith a contractual relationship and it
affirm ed th e money judgment against
th e son for one-half th e value of th e
principal of th e new CD and th e
accrued interest on that CD. The court
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began its analysis by noting that the
wording on th e reverse of the ori ginal
CD included the following:
joint Certifi cates: When two
or more persons are named as
depositors on thi s certificate
with th e conjuncti on li ar"
appea ring between names,
then such certificate shall be
payabl e to any of th e survivor
or survivors of th em and payment may be made upon surrender of thi s certifi cate to
any of them during th e lifetime of all, or to any survivor
or survivors after th e death of
one or more of th em.
The court began by reviewing the
language of Secti on 4 of the joint
Tenancy Act th at provides: "If any person shall assume and exercise owner-

shi p over, or take away, destroy, lessen
in va lue, or oth erw ise injure or abu se
any property held in joint Tenancy ... ,
th e party aggri eved shall have hi s civil
acti on for th e injury in the same manner as he would have if such joint
Tenancy ... did not exist. " 765 ILC5
1005/4 (West 2000).

,
I

The defendants relied on cases in
w hich a joi nt tenant was allowed to
cash in a CD. In Drenckpohl v. Barker,
253 III.App.3d 203 , 625 N. E.2d 651
(5 th D ist. 1993) th e court had constru ed three CDs containing the same
bOilerpl ate provisions as in thi s case.
The court stated:
The provision on th e back of
th e Certifi cates of Deposit ...
permits anyone of th e joint
tenants to receive payment on
th e instruments by surrendering th em to the bank. This
provision conferred a benefit
to each joint tenant as any of
them coul d have received
payment upon su rrender of
th e certifi cates to the bank ....

•• •
According to the term s incorporated into th e certi ficates of
depos it, Velma Drenckpohl
was permined to inva de th e
corpus of the certifi cates of
deposit to th e detrim ent of th e
other joint tenants. ... (She)
was perfectl y w ith in her ri ght
as a joint tenant, under th e
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term s of th e certifi ca te of
deposit, to surrender the certifi cate of deposits for payment. (Emphasis added by
Greeling court.) Drenckpohl ,
253 III.App. 3d at 210, 62 5
N .E.2d at 656.
The court seemed mystified as to
w hy the defendants would cite this
language to support their position
sin ce th e Drenckpohl court clearl y
connected the right of the joint tenant
to cash th e CD wi th the requirement
th at CD be surrendered to the bank .
After notin g th at Illinois law had long
recognized th at one may enforce a lost
instrument, the court noted that calling
th e CD "Iost" in thi s case was a "fi c_
tional device to get around plaintiff's
possessio n of it. '1
To determin e w hether Patricia w as
"aggri eved" or "injured," th e court felt
it had to consider w hether she had any
lega l bas is to complain of th e "end
run " around th e requirement that th e
CD be surrendered. After discussing
th e nature of Patri cia's third party benefi cia ry interest in the CD, th e court
held th at she was "aggri eved" not
because she had any interest in the
spec ific fun ds the bank paid to the
Defenda nts but rath er because
Ma rgaret and her son "mi sdirected
(B)an k's perfor mance" th ereby interfering w ith a contractu al relati onship. The
court conti nued th at M argaret and her
son either knew or were presumed to
know th at Patricia was a benefi ciary of
th e CD contract and th at th ey induced
th e bank to dispense w ith th e requirement of surrendering th e certifi cate
solely to deprive Patri cia of her benefit
of th e CD contract.
The court found further support in a
case th at stated th at a Withdraw ing
joint tenant is not lega lly accountable
to anoth er joi nt tenant for w ithdraw n
fund s absent fraud, mi srepresentati on,
or overreaching. Notin g th at "overreaching" means "to get the bener of. ..
typica lly by unscrupul ous or crafty
meth ods," th e court felt th at it could
reasonably concl ude th at cashing in a
CD on th e false pretense th at it was
lost, w ith the intenti on of getting th e
better of th e pl aintiff, fits th e descri ption of "overreaching." As such th e
court affir med th e trial court's award of

half th e value of the new CD as well as
one-half of th e accrued interest in th at
CD.

5. In re Guardianship of j ordan, 35 1
III.App.3d 700, 814 N. E.2d 232
(4th Dist. 2004).
O nce a natural parent has surrendered guardi anship of th e person and
estate of a minor child to a third party,
th e natural parent must show a chan ge
of circumstance in the third party's
ability to act for th e benefit of the child
to rega in custody of th e chi ld.
Facts:
Cath erine M arsh gave birth to
jord an in M arch 2000. At th e ti me o f
jo rd an's b irth, he and Cath erin e
resided w ith Irene Cullers, Cath eri ne's
Sometim e later,
adoptive moth er.
jord an and Catherine moved in w ith
Mark Allen Nelson, jord an's putative
fath er. In September 2000, Irene fil ed
a Petiti on of Guardi anshi p of jord an.
jord an and Catherin e subsequ entl y
moved back in w ith Irene and
Catheri ne consented to th e guardi anship of jordan.
In November 2000, the trial court
appointed Irene as guardi an over th e
estate and person of jordan. In jan uary
2002, th e trial court amended th e
guardi anship order and added language that Irene should be recognized
as a custodi al caregiver fo r j ordan. No
motion had been fil ed seeking custody
and Cath erin e rece ived neith er noti ce
of th e entry of the order nor any proof
of service showing th at th e order had
been served on her. Shortl y th ereafter,
Irene and her husband separated w ith
Cath erine living w ith th e fath er and
jord an moving to another residence
w ith Irene.
In March 2002, Catherine filed a peti tion to revoke Irene's guardi anship of
jordan. The trial court denied thi s peti tion and in doing so, the trial judge stated th at Cath erine bears the burden of
proof in proceedings related to jordan's
custody, including her own fitness. This
appeal followed from this order.
Issue:
W ho has th e burden of proof when
a natural parent, w ho has surrendered
guardianship of th e person and estate
of a minor chil d to a third party, seeks
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to terminate the third party's guardianship of child.
Holding and Analysis:

1
1

I

I

The Appellate Court of Illinois for
the Fourth District held that when a
third party was granted plenary
guardianship over the person and
estate of a minor child and has maintained consistent care, custody and
control of the child, the natural parent
has the burden to show a change in
circumstances. Once the natural parent has met this burden then the burden shifts to the third party to prove
that it is in the minor child's best interest that the third party retain guardianship.
The court began its analysis by noting that the Probate Act does not
address the termination of a guardian
prior to the minor reaching the age of
majority. The court found that the
seminal case dealing with the issue of
child custody between a natural parent
and a third party stated that there is
"an accepted presumption that the
right or interest of a natural parent in
the care, custody and control of a child
is superior to the claim of a third person." In re Custody of Townsend, 86
III. 2d 502, 427, N.E.2d 1231 (1981).
The Townsend court stated that this
presumption, also known as the "superior-rights doctrine" is not absolute and
"serves only as one of several fa ctors
used by courts in resolving the ultimately controlling question of where
the best interests of the child lie." The
Townsend court felt that a third party
seeking to obtain or retain custody of a
child as against a natural parent bears
the initial burden. To satisfy this burden , the third party must demonstrate
"good cause or reason to overcome"
the superior-rights doctrine and also
show that it is in the child's best interest that the third party be awarded custody.
The court in In re Estate of Wadman,
110 III.App.3d 302, 442 N. E.2d 333
(4th Dist. 1982) concluded that in
addition to the requirements of
Townsend, the natural parent must
show a change in circumstances. The
court reasoned that otherwise it would
merely be ruling on the exact issue that
it had previously decided in awarding
guardianship to the third party. The
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standard was further clarified in In re
Estate of Webb, 286 III.App.3d 99, 675
N.E.2d 192 (1 st Dist. 1996) in which
the court stated:
(The natural parent) had to
show some change in circumstances, or otherwise she
could bring frequent petitions
to terminate at any time, but
first (the guardian) had the
burden of proof to overcome
the superior-rights doctrine
that a parent has a superior
right to custody of her minor
children.
Further, (the
guardian) had to show that it
was in the children's best
interest that she retain the
guardianship. In re Estate of
Webb, 286 III.App.3d at 101.
The court concluded that in the circumstances of this case, where Irene

was granted plenary guardianship over
the person and estate of jordan, with
the consent of Catherine (emphasis in
original) and has maintained consistent care, custody and control of
jordan, Irene had sufficiently shown
good cause to rebut this superior-rights
doctrine. Thus, Catherine had the burden to show a change of circumstances to terminate Irene's guardian-

ship. At that point the burden would
shift back to Irene to prove that it is in
jordan's best interest that she retain
guardianship.
6. In Re Estate of Riordan, 351 III.App.3d
594, 814 N.E.2d 597 (3d Dist.
2004).

A person that does not live with
and personally care for a disabled parent for a total of 3 years cannot make
a statutory custodial claim against a
parent's estate.
Facts:
Patrick Riordan is the son of Mary
Riordan, who died in November 2001.
For a number of years, Patrick visited
Elizabeth two or three days per week at
her home where he rendered nursing
and personal care services. Patrick also
spent his vacation time at his mother's
home. After the death of one sister and
another sister became disabled, Patrick
assumed more responsibility for his
mother's care. In june 1999, Patrick
took a leave of absence from his job as

a Catholic priest to live with his mother full-time and he remained caring for
her until her death.
Following his mother's death,
Patrick filed a statutory custodial claim
against his mother'S estate alleging that
he suspended his vocation as a priest
to care for his mother. He claimed that
he lost employment opportunities,
experienced a significant change in
lifestyle and endured emotional distress. Two of the heirs filed a motion to
dismiss the claim on the basis that he
had not cared for his mother for the
full three-year period required by the
Probate Act. The trial court dismissed
the claim and Patrick appealed.
Issue:
Whether a person who lived with
and proVided full -time care for a disabled parent for 21 /2 years and on a
part-time visitation basis for many years

before that can make a statutory custodial claim against a parent's estate.
Holding and Analysis:
The Illinois Appellate Court for the
Third District affirmed the trial court's
holding that Patrick had not met the
requi site three-year period under the
Act. The court began by reviewing the
statutory language for co nferring a custodial claim:
Statutory Custodial Claim,
Any spouse, parent, brother,
sister, or child of a disabled
person who dedicates himself
or herself to the care of the
disabled person by living with
and personally caring for the
disabled person for at least 3
years shall be entitled to a
claim against the estate upon
the death of the disabled person. The claim shall take into
consideration the claimant's
lost employment opportunities, lost lifestyle opportunities, and emotional distress
experienced as a result of personally caring for the disabled person. 7S5 ILCS 5/181.1 (West 2002).
The court noted that Patrick had
acknowledged that he did not begin
caring for his mother full-time until
june 1999, and by the time of her death
in November 2001 he had lived with
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her for approximately 2 1/2 years as a
full-time caregiver. Patrick argued,
however, that he should be given credit for th e two or three days of visitation
per week prior to 1999, as well as
vacation time that he spent at his mother's home. The court disagreed with
this argument. It found that a statutory
award is ava ilable to one who "dedicates" himself to the care of a disabled
person and that dedication is shown by
"living with and personally caring for
the disabled person for at least 3 years."
The court held that the phrase " living
with" a disabled person entai ls more
than visiting them w hen one has time,
even if the visitation is regular and
extensi ve. After noting that a prior
Illinois case in which th e court held
that sisters living across the hall from
each other had not satisfied the statutory requirement of " living with" one
another, the court opined that section
18-1.1 "clearly requires some sort of
shared living arrangement."
The court then dealt with severa l
arguments that Patrick presented. The
first being that th e statute does not
require the three years be continuous.
However, the court felt that even interrupted peri ods of care giving " must
occur while the claimant is " liv ing
with" th e disabled person and periodic visits do not rise to that leve l even if
they include staying overnight.
Secondly, Patrick argued that because
he intended to continue caring for his
mother for many years, the fact that
she died before the three-year period
shou ld not affect his abil ity to make his
statutory custodial claim. The court
simply noted that the statute requires a
three-year tim e period and absent that,
it cou ld not rule in Patrick's favor.

7. NC Illinois Trust Company v.
Madigan, 351 III.App.3d 31', 812
N .E.2d 1038 (3d Dist. 2004).
Corporate trustee that appeals
court-ordered termination of trust not
entitled to receive attorney's fees
incurred in pursuing appeal or trust
fees generated during appeal period.
Facts:
Earl Bane Signed a will in which he
directed that his assets be put into trust
to provide for medical research. A
predecessor of defendant National
City Bank of Michigan/Illinois adminis-
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tered the tru st. The tru st made annual
distributions to four universities.
In 1999, National City filed a petiti on to reform the tru st so as to avoid
federal excise taxes.
The Attorney
General of Illinois and the four universities that had received trust payments
filed a counter-petition seeking to terminate the trust and distribute its assets
to the universities. The circuit court
held that Bane had not intended to
create a perpetual charitable trust and,
on July 19, 2001 , the court ordered
that th e trust be terminated and the
assets distributed to the universities.
On August 17, 200 1, National City
fi led a Motion for Reconsideration,
which the circuit court denied on
November 16, 2001. Before filing this
motion, National City consulted with
attorney Jerold Horn about whether to
appeal.
On December 12, 2001,
National City filed an appeal from the
court's judgment terminating the trust.
Nationa l City also filed a motion to
stay enforcement of the judgment
pending appea l, a motion th e Circuit
court granted. The circuit court's judgment was affirmed in an unpublished
Rule 23 Order in December 2002.
Following the appea l, National City
petitioned the circuit court seeking (1)
attorney's fees incurred in the appea l,
(2) fees to pay attorney Horn for his
consu ltation and (3) compensation for
adm in istering the trust during the
process of the appeal.
A filing
reveal ed that National City had
already paid a portion of attorney
Horn's fee o ut of tru st assets. The trial
court denied th e petition for fees, but
did not require National City to refund
the money paid to attorney Horn out
of trust assets . All parties appealed:
the universities sought to get the return
of the trust assets paid to attorney Horn
and National Ci ty appea led the denial
of trust fees.
Issue:
Whether a trustee may (1) recover
attorney's fees incurred in appealing a
lawsuit that construed the will that created the trust or (2) receive compensation for administrating the trust during
the tenancy of the appeal.
Holding and Analysis:
The Appel late Court of Illinois for
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th e Fourth District held that National
City was not entitl ed to recei ve reirnbursement from the estate for its attorney fees involved in the appeal, posttrial attorney fees incurred by attorney
Horn or to obtain compensation for
administrating the trust during the ten ancy of th e appeal. The court began
by noting th e genera l rule that the
costs of litigating a case to construe a
will are generally paid by the estate,
assuming there was an honest difference of op inion about the testator's
intent. This rul e, however applies only
in th e trial court; a party unsatisfied
with the judgment appeals at his own
risk and cost. The court paid particular
attention to th e case of Glaser v.
Chicago Title & Trust Company, 401
III. 387, 82 N.E.2d 446 (1948). In
Glaser, the Illinois Supreme Court disallowed the petition for fees for posttrial work stating:
The construction placed upon
a wi II by the lower court may
not be satisfactory to some of
th e parties and they may be
ab le to have it changed on
appeal, but, shou ld they feel
disposed to litigate beyond
th e court of original jurisdiction, th ey must do so at th eir
own risks and costs. Glaser,
401 III. at 399, 82 N.E.2d at
448-449.
The Fourth District noted that in this
case, the beneficiaries of a charitable
trust sought to have it terminated, as
did the attorney general. The on ly
party interested in perpetuating the
trust was National City and the Court
felt that it cou ld be said that its appeal
involved considerations of interest primarily to itself. After discussing several other cases, the Court concluded
that the rule of Glaser shou ld apply:
"When a trustee in a case like this
brings a reasonable but unsuccessful
appeal, we see no reason why the cost
of the appeal should be allocated to
the estate instead of to the trustee ... the
Circuit court was correct when it
refu sed to award National City attorney's fees incurred on appeaL" This
ruling meant that not onl y could
National City not recover its attorney
fees involved in appea ling the trial
court's dec ision, but it also had to
refund the money it had paid out of
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trust assets to pay attorney Horn for the
post-trial consultations he had with
National City.

"reasonable support, education help
considering the child's other resources
known to the trustee."

The last issue was whether National
City shou ld receive compensation for
administrating the trust during the tenancy of the appeal. National City
pointed to Section 7 of the Trusts and
Trustees Acts which provides that the
"trustee shall be reimbursed for all
proper expenses incurred in the management and protection of the trust
and shall be entitled to reasonable

Donald died on July 19, 1999. The
plaintiffs filed their original complaint
on July 19, 2001. In their complaint,
they alleged that Garvey and Hall
were aware that Steven and Lynette
were disabled at the time they prepared the trust. It was further alleged
that the attorneys were negligent in
failing to advise Donald of the possibility of establishing "special needs"
trust for his children that would not
impair their el igibility for certain
Public Assistance benefits. As a result
of this failure, it was alleged that
Steven and Lynette suffered the loss of
those benefits.
A second count
alleged, that throughout 199B,
Catherine and Donald repeatedly
asked Garvey to provide them with a
copy of the Trust Agreement and that
after assuring them he would do so,
Garvey never provided a document.
The plaintiffs alleged that he had no
intention of proViding the document
and that he withheld it to conceal his
prior negligence. The Defendants
sought dismissal under section 2619(a)(5) on the basis the six-year
statute of repose for legal malpractice
action expired no later than November
19, 1999. They argued that the statute
of repose began to run when the trust
was executed and funded because it
was a living trust. The trial court dismissed the action on this basis and the
plaintiffs appealed.

compensation for services rendered."

760 ILCS S/7 (West 2002). National
City felt that since the stay of the trial
court's judgment kept the trust intact
during the appeal, National City
should be compensated for its efforts.
After noting that the stay did not impair
the va lidity or effect of the judgment
itself, the court held that had National
City not sought a stay, the trust would
have been dissolved immediately and
National City wou ld not have had to
take any actions regarding the trust nor
would it have received any compensation for administrating the trust.
Therefore, National City was not entitl ed to receive compensation for
administering the trust during th e
appeal.

B. Rajcan v.

Donald Carvey and
Associates, Ltd., 347 III.App.3d
403, B04 N.E.2d 72S (2d Dist. 2004).

Suit alleging that attorneys negligently prepared a testamentary trust
that did not provide for a special
needs trust for the clients' disabled
children was timely filed when commenced within two years of the decedent's death.
Facts:
In 1993, defendants Garvey and
Hall prepared a Trust Agreement for
Donald Armbrust. The trust all owed
Donald to draw any or all net income
or principal of the trust he required.
Upon Donald's death, his chi ldren
Catherine, Carolyn and Kevin would
serve as co-trustees and divide the trust
into separate equal trusts for Donald's
five children. The property held for
Catherine, Carolyn and Kevin would
be distributed to each of them. The
trustees were to use the property held
for Steven and Lynette as they felt it
desirable for Steven's and Lynette's
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Issue:
Whether a lawsuit alleging legal
malpractice in preparation of a living
trust was timely when filed w ithin two
years of the decedent/client's death
and no probate proceedings were
instituted.
Holding and Analysis:
The Appellate Court of Illinois for
the Second District reversed the trial
court, holding the action was filed
within the time required by law. The
court began by reviewing the issues
involving the al leged fraudulent concealment of the legal malpractice by
the defendants. The court noted that
the allegations were that, over the
course of a year, the defendants had

promised to provide a copy of the trust
knowing that they would never provide one. The court held that these
false assu ran ces were affirmative acts

that could have assuaged the plaintiffs
so that they would be less assertive in
attempting to examine a copy of the
trust agreement and therefore the
statute of repose would be extended.
Regarding the actual statute of
repose, the plaintiffs alleged that the
complaint was timely under Section
13-214.3(d) of the Illinois Code of
Civi l Procedure which provides in relevant part:
When the injury caused by
the act or omission (of an
attorney rendering of actual
services) does not occur until

the dearh of the person for
whom the professional services were rendered, the action
may be commenced within
two years after the date of the
person's death unless Letters
of Office were issued or the
person's will is admitted to
Probate within that two year
period, in which case the
action must be commenced
within the time for filing
actions agai nst the estate or a
petition contesting the validity of the wil l of the deceased
person, whichever is later, as

provided in the Probate Act of
1975.
735 ILCS 5/13214.3(d)(West 1994).
The court spent substantial time discussing whether the statute had been
properl y raised before the trial court
and cou ld properly be considered by
the Appel late Court. After concluding
that this argument was properly before
th e court, it held that the plaintiffs
were correct in their argument that
there was no injury until Donald's
death, at which point the trust established for Lynette and Steven that
allegedly affected their ability to
receive certain public assistance benefits, would come into play. The court
also noted that the complaint was filed
exactly two years after Donald's death.
9. In Re Estate of Zenkus, 346 III.App.3d
741 , B05 N.E.2d 1257 (2d Dist.
2004).

Marital

separation

settlement
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agreement that prohibited former
spouse to "apply for letters of administration in any form" did not preclude former spouse from nominating
a corporate administrator on behalf of

her surviving minor son, who is decedent's only heir and for whom she is
guardian.
facts:
Kathleen Zenkus and Charles
Zenkus were married in 1995 and their
son was born the following year.
Shortly after his birth they separated
and in 1999 they were divorced. The
marital settlement agreement provided
in relevant part:

13.3 Waiver of Estate Claim:
Except as herein otherwise
provided, each of the parties
hereto hereby wavies [sic]
and relinquishes all rights to
act as administrator or admin-

istrator with the will annexed
of the estate of the other
party, and ... this agreement
shall operate as a relinquishment of all right of the survivi ng party hereafter to apply
for letter [sic] of administration in any form, and the
estate of such deceased party,
if he or she dies intestate,
shall decend [sic] to the heirs
at law of such deceased party,
in the same manner as though
the parties hereto had never
been married, ....
in addition, the marital settlement
agreement provided that Kathleen was
to have sole care, custody, and control
of the minor child and that the child
would reside with Kathleen.
in 2002 , decedent was killed in an
automobile accident. Having no will,
he died intestate. His brother filed a
petition for letters of administration.
Kathleen, in her capacity as guardian
of the minor child, also petitioned for
letters of administration, seeking to
appoint a bank as the administrator of
the estate. The trial court held that the
provision in the marital settlement
agreement waiving one spouse's right
to administer the other spouse's estate
applied only to the spouse individually and not in some other capacity, such
as the guardian of the couple's child.
The brother appealed that order.
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issue:
Whether a marital settlement agreement that precludes the former wife
from acting in the ex-spouse's estate
prevents her from nominating an
administrator of the ex-spouse's estate
while she was acting as the guardian of
the decedent's child.
Holding and Analysis:
The Appellate Court of Illinois for
the Second District affirmed the trial
court, stating that the intention of the
marital settlement agreement was for
each to waive any rights in the estate
or the administration of the estate, but
not to preclude the wife from participating in the ex-husband's estate while
acting as guard ian of the child. The
court began by noting that it had to
give effect to the intent of the parties as
described by the language of the
agreement. The court placed emphasis
on language from the release clause
that described the release being made
by the parties as applyi ng to such matters "by reason of the marita l relations
existing between said parties hereto."
The court held that by such language:
.. .(T) he parties intended to
limit only their individual
capacities to apply for letters
of administration. They did
not intend to limit the ability
of the survivor to apply for letters of administration of the
deceased's estate in a capacity that does not arise out of a
marital relation between a
respondent and decedent.
Thus, as (Kathleen) applied for
letters of administration as
guardian of the couple's child,
the capacity in which she
applied did not arise out of
the marital relation between
(Kathleen) and Uoseph). As a
result, (Kathleen's) action was
not prohibited by the marital
settlement agreement.
Since the case presented an issue of
first impression in Illinois, the court
examined cases from California, New
York and Ohio to determine whether it
was interpreting the matter properly. it
found that in these cases under factually similar circumstances, other courts
had interpreted waiver clauses contained in settlement agreements nar-

rowly to apply only to the party's individual right to receive letters of administration, not to that party's right to act
in a representative capacity for the
child or children of the marriage.
10. Harris v. Department, Human
Services, 345 III.App.3d 764, 803
N.E.2d 1063 (2d Dist. 2003).
When seeking to increase the community spouse asset allowance with
the Illinois Department of Public Aid,
a petitioner must show that the community spouse's income plus income

from the community spouse asset
allowance is less than the community
spouse maintenance needs allowance.
facts:
Bernice Harris, a nursing home res-

ident, applied for Medicaid assistance
under the Medical Assistance - No
Grant program. Her husband David
was not a nursing home resident.

Therefore, Bernice sought to transfer
assets to him under a section of the
Illinois Administrative Code that
allowed a nursing home resident to
transfer to his or her "community
spouse" (meaning a spouse not resid-

ing in a nursing home) assets that need
not be spent on the resident's medical
care. The amount of assets that may be
transferred
is
known
as
the
"Community

Spouse

Asset

Allowance."
89 III. Adm. Code §
120.379(d) (1998). At the time of
Bernice's appl ication, the CSAA maximum was $89,280.
The hearing officer found that as of
December 2001, Bernice had nonexempt assets in her name or held jointly with David in the amount of
$123,404.62. David held nonexempt
assets in the amount of $7,403.
David's monthly income, for purposes
of the request for an increased CSAA,
totaled $1,185.00. The hearing noted
at that ti me the CSAA was not to
exceed $89,280 unless more was
needed to raise the community
spouse's income to the maximum

amount permitted as the "Community
Spouse
Maintenance
Needs
Allowance." CSMNA is a minimum
level of monthly income allowed to a
community spouse. At that time, the
CSMNA was $2,232.
Based on these matters, the hearing
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officers found that Bernice cou ld transfer $81 ,877 to David (the $89,280
CSAA minus David's nonexempt assets
of $7,403). This left just over $39 ,000
in excess nonexempt assets th at
Berni ce was required to spend on her
own health care. She requested that
she be allowed to transfer an additional $25,000 to rai se David's income
closer to the CSMNA and this tran sfer
amount would come out of her spenddown of $39,634. The request was
denied and the appea l followed.
Issue:
Whether a publi c aid recipient must
show more than th e fact that the community spouse's monthly income was
less than the Community Spou se
Maintenance Needs Allowance when
attempting to increase th e community
spouse asset allowance.
Holding and Analysis:
The Appell ate Court of Illinois for
the Second Distri ct he ld that th e
Petitioner needed to prove more th an
what they did . It appears that Berni ce
simply compared David 's monthl y
in come of $1 , 18S to the CSMNA of
$2,232 to conclude th at additional
assets needed to be included in th e
CSAA to help rai se David's income.
The court found th at thi s approach did
not meet the standards designed by th e
Illino is Department of Public Aid . The
relevant Administrative Code Section
describes th e process:
[Mieasure the amount of an
allowable increase in the CSAA
by the cost to purchase an actuarially sound single premium
life annuity producing monthly
payments that, when added to
the
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communit y

spouse 's

income, w ill be sufficient to

The court th en noted that it is th e
duty of a public aid rec ipient to provide the estimated cost to purchase th e
annuity to th e Departm ent of Public
A id . The court held that Section
1396 r-5(e)(2)(C) of th e Medicare Act
clearl y provides th at it is "the amount
of income generated by" the CSAA
that is to rais e the community spouse's
in come to th e " minimum monthly
maintenance needs all owance (th e
CSMNA)." Only if the CSAA is in sufficient to raise the community spouse's
income to the minimum level will
another amount beyond the established CSAA be substituted.
Therefore, Bernice missed one step
in th e analysis under these regulation s.
She simply compared David's in come
to the CSMNA to conclude that he
needed more assets . Instead, she
should have first added the income
provided by th e CSAA to Dav id's
income. The sum of those fi gures
should have been compared to th e
CSMNA to determine whether David
needed additiona l monies in th e
CSAA. Because she missed this step of
the analysis, she provided an incomplete case. Based on th e evidence presented in the case, th ere was no
demonstrati on th at an amount over
and above the statutory CSAA was
necessa ry to provide David with the
minimum income. As such, th ere is no

error in the state agency's denial of an
increa se in th e CSAA.
11 . In Re Estate of Lane, 345 II I.App.3d
11 23, 804 N .E.2d 113 (4th Dist.
2003).

Correspondence sent to decedent's
spouse in personal capacity, rather
than as representative of the estate, is
ineffective to create a valid claim
against the decedent's estate.

raise the community spouse's
income to, but not more than ,

Facts:

the [CSMNAi . If assets are
insufficient to purchase such an
annuity, the Department w ill
measure the amount of an
allowable increase in the CSAA
by the cost to purchase an actuarially sound single premium
life annuity producing monthly
payments using ava ilable
assets. (Emphasis provided by
court .) 89 III. Adm. Code
§120.379(d)(2)(A)(1998).

In 1999, th e decedent, Douglas
Lane, and his wife, Shirley entered into
an indemnifi cati on agreement. The
indemnification agreement was later
ass igned to Qik NEZ. Mr. Lane died
in earl y 2002 . In May 2002 hi s w ill
was admitted to probate and his wife
was appointed the executrix of the
estate. Notice of the opening of th e
estate was properly published, first
appearing on May 25 th. The publi cation gave notice that the period in

which to make claims against th e
estate wou ld expi re 6 months from th e
date of that first publication on
November 25 , 2002. On December
16th, Qik N EZ filed a cla im against
th e estate in the circu it court and th e
estate moved to dismiss th e claim on
the basis that th e claim was untimel y.
Qik N EZ argued that th e December
16th filing was on ly a formality in th at
it had actually presented its claim
against th e estate in a series of letters
beginn ing in May 2002, well within
th e time to presen t cla ims.
The first letter was on May 6, 2002
in which the attorney for Qik N EZ
wrote Mrs. Lane about the indemnification agreem ent. Thi s letter was
addressed to her personally and made
no mention of either her husband or his
estate other than to note that he had
signed the indemnificati on agreement.
On May 9th, counsel fo r Mrs. Lane
responded, making no mention of Mr.
Lane other than to note that he had
signed th e indemnifica ti on agreement.
On May 14th, Mrs. Lane's attorney
informed Qik N EZ that Douglas had
recently passed away, th at a petiti on to
open probate was being prepared and
"(s)hould you wish to fil e a claim in
th at proceed ing, please advise, and
once probate has been opened, we will
provide you with the case number".
Q ik N EZ did not directly respond to
the invitation to file a claim in the probate proceeding, but it did note, in its
June 19th letter, that the indemnifi cati on required Mrs. Lane and "the estate
of Harrison Lane to cl ean-up th e filth
that has been placed on the property."
In subsequent letters, Qik N EZ no
longer referred to Mr. Lane as being a
responsible party under the agreement
but began to refer to his estate instead.
All th ese referen ces prov ide the basis
for Qik NEZ's contention that its claim
was fi led with a representative of the
estate. The trial court agreed with the
estate that the cla im had been filed in
an untimely fashion and dismissed the
claim.
Issue:
W hether a notice of claim sent to a
decedent's spo use in her personal
capacity, rath er th an as a representati ve
of the estate, is effective to create a valid
claim against the decedent's estate.
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Holding and Analysis:
The Appellate Court of Illino is for
the Fourth District held that the correspondence relied upon by Qik N EZ to
c reate a va lid claim was insufficient
since the correspondence was sent to
Mrs. Lane individu a ll y and not to her
as the rep resentati ve of the estate.
The court first no ted that under the
Probate Act of 1975, a claim against
the estate of a decedent could eithe r
be filed w ith the court, the representati ve of the estate o r both. The Act further provides that "that every claim
filed must be in w riting and state suffi c ie nt informati o n to notify the rep resentati ve of the nature of the claim or
other re lief sough!." 755 ILC5 5/181 (a) and 5/18-2 (West 2002). While
case law has he ld that a "technica l
lega l fo rm" is not req uired to present a
va lid claim, the claim must still be sufficient to no tify the representative of
the nature of the claim.
In thi s case, the initial letter sent by
Qik N EZ was addressed to Mrs. Lane
in he r individua l capaci ty. Nothing
indi cates that the correspo ndence was
a lso directed to her husband, his estate
o r to her as the executri x of thi s estate.
When informed of Mr. Lane's death ,
Qik N EZ chose not to file a clai m wi th
the court o r fu rthe r inquire abo ut the
probate case, even though it was
openl y invited to do so by Mrs. Lane's
counsel. Althoug h the law did no t
req uire filing a claim in the probate
case, this would clearly have shown
Qik NEZ's intenti o n to pursue a claim
aga inst the estate . Instead, it continued in the manne r it had begun , wr iting to Mrs. Lane individually with no
reference to the probate case.
Q ik N EZ singled out a sentence
from o ne letter that stated that the
indemnifi cati o n agreement req uired
action by "5hirley Lane and the Estate
of Ha rrison La ne" as being suffici ent
information under the Act an d notified
the representative of the nature of the
claim. The cou rt sought guidance from
previous cases and found that the reasoning employed by the cou rt in In re
Estate of Beider, 268 III. App. 3d 1094 ,
645 N.E.2d 553 (1994) to be applicable. In Beider, the court held that lette rs addressed persona ll y to the
deceased rathe r than his estate were
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ins ufficient to state a claim against the
estate. The Fourth District adopted the
reasoning of Beider that unless letters
are add ressed directly to the estate or
to an ad mini strato r of the estate in hi s
or her capacity as such, a court cann ot
find that such letters state a claim
against the estate. It is the intent to
make a claim aga inst the estate that is
impo rta nt and , as a rule, that intent
must be clearly presented to the representative of the estate.
App lying thi s reasoning to the fa cts
at hand, the court found that Qik N EZ
had not clearly stated an inte nt to
make a claim aga inst the estate. It
found nothing in the lette rs to Mrs.
Lane that suggested that Qik N EZ was
w ritin g to he r in a capacity of executrix
of Mr. Lane's estate. There is no evi-

dence that Qi k N EZ even knew that
Mrs. Lane was the personal representati ve of the estate. The court concluded that:
Although it may be a reasonable inference to make, we
cann o t equ ate a dem an d
aga in st Mrs. Lane as a co-

debtor w ith the intentio n to
pursue a claim against the
estate over which she was
executri x.
Th ere is no
unequ ivoca l intention to pur-

sue a cla im against the estate
in Qik NEZ's lette rs to Mrs.
Lane, and as such, the tria l
court did no t err in dismiss ing
Qik NEZ's claim against the
estate.
Brice v. Estate of Hoyt, 344
III.App .3d 995, 801 N.E.2d 1013
(1 st Dis!. 2003).

12.

Holding:
In determining the heirship of a
decedent, a written acknowledgement
of paternity is not required; proof
offered by way of testimonial in documentary evidence, uncontradicted by
a disinterested witness, is sufficient to
prove paternity.
Facts:
Allen W hite died a nd Lette rs
Testamentary were issued to Anthony
Stewart pursuant to hi s Affidavit of
He irship indicatin g that he and Jean
Willia ms we re the decedent's Heirs at
Law. A wi ll was admi tted designating
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Anthony as Executor and spl it the
decedent's estate between Antho ny
and Jean. Subsequently, the plaintiffs
in the case, Della Tucker, Columbus
Tucker, Theresa Brice, Sylvia Brice a nd
Odessa Brice fil ed an emergency petiti on to contest th e wi ll and a moti on to
amend the he irship on the basis that
they we re the grandchildre n of the
decedent.
There was testimony indicating that
th e pl an ti ffs' mo ther, Della Mae
Tucker, was born in 1928 to Parthenia
W hite at a time when Parthenia was
unmarried. Parthenia and the decedent, however, li ved in a family re lati onship and eventu ally married . They
continu ed to li ve as a fa mil y w ith
Della Mae until he r death in 1969.
The court heard testimo ny fro m
Cha rliemae Boston, an unre lated person, that she first met Parthenia, the
decedent and Della Mae in 1952 after
th ey
had
moved
to
Illino is.
Cha rli e mae indi cated that the three
were li ving openly togethe r as a famil y
and, when speCi fi ca ll y as ke d, the
decedent had ackn owledged Della
Mae Tucker as his daughter.
Addi ti o na ll y, three of the plaintiffs
testified that they lived in an openfamily unit wi th the decedent,
Parthenia a nd Della Mae before and
after Dell a Mae's death in 1969. They
gave ma ny anecdotes of how the decedent had ackn owledged them. For
exampl e, Odessa Brice testified that
the decedent had purchased a car for
her and in doing so had executed a
docume nt e ntitled "Illinois Personal
Auto Appli cati o n" in which the decedent ide ntifi ed Odessa as his granddaughter. In addition, the plaintiffs
gave detailed testimo ny o n the family's
genea logy going back four gene rations.
The defendants both ackn owledged
that the decedent had ra ised the plaintiffs in a n open fami ly re lati o nship and
that they did not have personal kn owledge as to whether the decedent was
the father of De lla Mae. The defe ndants a lso testifi ed th at while they had
never hea rd the decedent spec ifica ll y
acknowledge that Della Mae was his
daughte r, at no time did he deny to
them that Della Mae was his daughter.
The trial court decl ined to revise the
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Affidavit of Heirship and the plaintiffs
appealed.
Issue:
Whether testimonial and documentary evidence that a man had acknowledged an illegitimate chi ld as being his
own and married th e child's mother
satisfies the statutory requirements to
make the chi ld legitim ate.

Holding and Analysis:
The Appellate Court of Illinois for
the First District held that in Illinois a
written acknowledgement of paternity
is not required and that proof offered
by way of testimon ial and documentary
evidence, uncontradicted by a disinterested person, is sufficient to prove
paternity. The court began its analysis
by noting that Section 5/2-2(h) of the
Probate Act provides that a "person
w ho was illegitimate whose parents
interm arry and who is acknowledged
by the father as th e father's chi ld is
legitimate." 755 ILCS 5/2-2(h) (West
2002). The court found instru ct ive th e
case of Miller v. Pennington, 218 III.
220 (1905), in which the Illinois
Supreme Court addressed th e same
issue.
In rev iewing the statutory
requirement the court noted:
(The)
acknow ledgment
requirement by the statute is a
general and public one; the
fath er must show, by his acts,
words and treatment of the
child, that he regards, and
desires the public to regard, it
as his legitimate offspring and
that al l his acts and words
taken together, must show that
he intends to make the child
legitimate. ...
Pennington,
218 III. at 224.
In this case, the court had received
testimony from a disinterested person
as well as the plaintiffs, Charliemae
specifically stated that the decedent
acknowledged the patern ity of Della
Mae to her and this testimony was
uncontradicted by any other w itness. In
addit ion to Charliemae's testimony, th e
court gave "great weight" to the fact
that the decedent, in purchasing a car
for Odessa, had specifical ly stated that
the purchase was for his granddaughter. Since a granddaughter is a daughter of one's own daughter, this
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acknowledgment is written evidence
of that relationship. The court found
that a simi lar conclusion could be
drawn with respect to the birthday
card in which he described himself as
Odessa's grandfather.
The court concluded that "we
believe that the plaintiffs have satisfied
the burden of clear and convincing
evidence that decedent acknowledged
paternity of Della Mae Tucker and th e
Order of the Tri al court was against th e
manifested weight of the evidence."

13. Gagliardo v. Caffrey, 344 III.App.3d
219, 800 N.E.2d 489 (1 st Dist.
2003).
Attorney w ho briefly represented
estate was disqualified from representing execu tor individually when a conflict existed between the interests of
the estate and beneficiaries and interests of the executor.
Facts:
Michael and Paulette were brother
and sister and each owned an equal
interest in vari ous Gagliardo family
businesses, the main one of which is
CFC, Inc. Each owned 47.5 percent of
CFC. Michael died in an accident
whi le participating in an automobile
ra ce in Toronto, Canada.
Upon
Micha el's death , Paulette became
tru stee of Michael 's revocable trust
whose benefic iari es were his wife,
Margaret, and th eir chi ldren.
Michael died while driving a vehicle that was owned or leased by CFC.
After the accident Margaret and
Paulette, on behalf of CFC, made an
agreement to hire attorn eys to investi gate a potential wrongful death claim
arising out of th e acc ident. Accord ing
to the agreement, CFC would pay for
the investigation and be reimbursed
for its costs in the event
of a recovery.
Attorn ey Christopher
Matern
apparently
entered th e picture in
mid-2002 w hen he
wrote a letter to one of
th e investigating attorneys and identified
himself as counsel for
both Paulette and the
estate:
"I
represent
Paul ette Gagliardo per-

sonally and I am also special counsel
to the Estate of Michael F. Gagliardo."
The letter referred to an upcoming
meeting in which Matern, on behalf of
" my client the Estate" authorized the
attorney to attend. They also informed
th e reader that "neither my client the
Estate or Paulette" wou ld authorize
any further invest igation and expenditure. In July 2002, Matern w rote a second letter to the same attorney in
w hich he stated that his fi rm represented Paulette in her capac ity as Executor
of the Estate.
The issue at hand arose out of
Margaret's chancery filing in which she
all eged that Paulette improperly
attempted to purchase substantial portion s of the Gagliardo family businesses from Michael's estate and that she
was trying to force the sa le at an artifiCia ll y low price. The all egations were
based upon a May 2002 letter drafted
by one of Matern's partners announcing Paulette's intent to purchase assets
in vari ous family busi nesses from the
estate. Another compla int alleged various breaches of Paulette's fiduciary
duty as trustee and also named her as
a defendant in her capacity as the president of CFC. Several weeks later,
Margaret filed a motion to disqualify
Matern and his law firm from represen tin g Paulette indiv idually. The
motion was based upon Rules 1.7 and
1.9 of th e Illinois Rules of Professional
Conduct. The trial court granted the
motion and Paulette appea led.
Issue:
Whether an attorney that represented both th e estate and the executor
may be disqualified from representing
th e executor when the interests of the
beneficiaries and the estate are aligned
and have a confli ct wi th the executor.
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Holding and Analysis:
The Appellate Court of Illino is for
th e First Di stri ct affirmed th e trial
court's decision di squalifying Matern
from representing Paulette. The court
began by noting that disqual ifi ca tion
of cou nsel based on former representation is governed by Rule 1.9 of the
Illino is Rules of Profess iona l Co ndu ct.
Spec ifi ca lly, the rule prohibits an attorney w ho has formerl y represented a
cl ient in a matter from later representing "another person in the same or
substantially related matter in which
that person's interest are materially
adverse to the interest of th e former
c lient, unless th e form er cli ent consents after di sclosure. 134 IIl.2d R
1.9(a)( 1). Th e party seeking to disqualify an attorney must prove (1 ) th e ex istence of th e former attorn ey-ci ient
relationship and (2) establish that th e
former and present representations are
substantially related .
As to th e ex istence of a previo us
att o rn ey-client relati onship, M atern
admitted to having a limited representation of th e estate and that he had, on
the estate's behalf, reviewed bills from
the law firm investigating Michael's
death, wrote two letters to the firm and
attended a meeting with an attorney
from that firm . In addition, hi s partner
had done some work for the estate.
Wh ile admitting th at he was an atto rney for the estate, Matern den ied that
he had ever an attorney-ci ient relationship w ith Margaret. Given Matern 's
relationship to the estate, th e court felt
it had to determine wha t relationship,
if any, existed between Matern as the
estate attorney and Margaret as an
estate benefi ciary.
The Appellate Court observed that
prior case law had held in certain c ircumstances th at th e attorney for th e
executor of an estate does not have an
atto rn ey-client relati onship with th e
estate benefi ciari es. Th e court found
in this case, however, th at the interests
of the estate and those of Margaret
were completely aligned. Margaret
was th e sole benefi ciary and did not
contest the term s of either the wi II or
the revocable tru st. The conflict in thi s

case arises "between the executo r
Paul ette, whose business interests in
C FC are divergent from th e estate's
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interests, and the esta te and its so le
beneficiary, M arga ret."
Th e confli ct ari ses out of the investigation costs into th e cause of Michael 's
death. In th is regard th e interes ts of the
estate and CFC are in direct oppos ition: if th e es tate bea rs these costs
rath er than CFC, CFC would benefit at
th e esta te 's detrim ent.
Beca use
Paulette has a substanti al interest in
CFe, she would benefit from shifting
the investigation costs to th e estate.
Th e court concluded th at because representati o n of the estate essentially
mea nt representation it's sole benefici-

a ry, Marga ret, "unde r th e narrow c ircumstan ces of thi s case, we conclude
th at, for th e time Matern represented
th e estate, he represented Margaret."
Th e co urt went o n to consider
w heth er there was a substantial relati onshi p between Matern's former representation of the estate and h is representati o n of Paul ett e indiVidu ally.
While noting th at M atern 's representati on of the estate was li mited, it held
that he and hi s firm had been intimately involved in matters th at are th e subject of the pend ing litigati o n. Thi s
made the former and present representati on substantially related so th at
Matern was properl y disqualified.

_ _ Any organs, ti ss ues, or
eyes suitab le for transplanta ti on or used for research or
educat ion.
_ _ _ _ _ Specific organs:

3. Public Act 093-0991 amended th e
Trust and Tru stees Act to comply
w ith th e final 643 regulations. Th e
Publ ic Act amended secti on 5.3 and
added secti on 5.5 and was effecti ve
o n August 23, 2004 .
4. Public Act 93-0668 will amend the
Trust and Tru stees Act to provide
th at a tru st for the care of domesti c
or pet animal s is valid . The Publi c
Act inserts sec ti on 15.2 and is effecti ve January 1, 2005 .

John P Richtman and Leo }.
Delaney
are
with
Churchill,
Baumgartner & Quinn, Ltd., 2 South
Whitney Street, Grayslake, Illinois
60030, 847.223.1500.

Illinois Legislative Update
1. Public Act 93-0877 raises the limit
for a Small Estate Affidavit from
$50,000 to $100,000. Th e amendment to secti on 25- 1 of the Probate
Act was Signed and became effective
o n August 6, 2004 .
2. Public Act 93-794 describes itself as
"An Act concernin g anatomi ca l
gifts" and was effecti ve o n July 22,
2004 . It amends a number of
statutes in w hat appears to be an
attempt to make them work better
wi th the Illino is Anatomical Gift
Act. One of th e statutes amended
by th e Act is th e Illino is Power of
Atto rn ey Act. Secti on 4-10 was
amended by changing th e directions
ava ilable rega rding organ donati on
upon dea th . Th e secti on is amended,
in relevant part, to provide:
Effective upon my death , my
agent has th e full power to
make an anatomi cal gift of
th e fo llowing (i niti al one):

Mendoza
Interpreting & Translation
Services, Inc_
Providing legal
language solutions
~
~

~
~

~
~
~

Conferences
Depositions
Document Reviews
Immigration
Interviews
Trials
Preliminary examinations

Lilia Mendoza
(630) 518-5208

March 2005

Page 23

The Docket

Understanding the Trial Work Period
For Social Security Disability
Beneficiaries
by Linda Rothnagel
he trial work period (TWP) and
re-entitlement period (extended
benefit period) are provisions of
the Social Security law which are
designed to encourage Title II disability recipients to try to work, with the
hope that they will be successful and
eventually leave the disability rolls.
The rules allow a Title II recipient to
have earnings of a very substantial
amount without affecting the receipt of
benefits, but only for a limited number
of months. The goal is to allow recipients to test their ability to work without
havi ng to fear that they wil l return to
work, lose their benefits, but then be
unable to sustain long-term work and
thus be without income. The trial work
period is a time in which earnings will
have no impact on monthly benefits

T

ows or surviving divorced spouses

The trial work period regulations
are found at 20 CFR 404.1592. The
POMS, or program operations manual ,
includes materials for SSA caseworkers
and is a vital resource. Additional
information is found in the POMS at
DI 13010.35 and following. It can be
accessed through SSA's website,
www.ssa.gov.

The trial work period rules are not
intuitive nor are they easi ly understood
on first review. These points are key to
understanding the TWP rules:
•

It is important to stress that the trial
work period is a concept which
applies only to Title II beneficiaries;
that is, persons who receive benefits
based upon earnings. The trial work
period rules do not apply to Title XVI
(55 1) recipients (unless they receive
concurrent benefits). The TWP rules
are applicable to adult children recei ving Title II benefits as disabled children
of disabled workers, as well as to wid-

A benefiCiary is allowed to
have nine months of work with
earnings at or above the TWP
dollar level before he or she
risks losing benefits. Months of
earnings will count towards this
allowed total whether or not
they are consecutive.

•

•

The TWP earnings level, at
wh ich a month will count as one
of these months, is less than the
substantial
gainful
activity
("SCA") level. In 2005, the TWP
dollar level is $590.00. The
SCA dollar level is $830.00 in
2005.'
No matter how high the individual 's earnings in a month of the
TWP, he or she can still receive
his full Title II benefits. The on ly
consequence of receipt of earnings
is that the beneficiary will "use
up" one of the allowed nine
months of TWP earnings.

If earnings in a given month are

less than the TWP dollar level,
the month will not count as one
of the nine months. The beneficia ry is allowed to collect his
full Title II benefits in months in
which earnings are less than the
TWP level.
•

The nine months of earnings at
or above the TWP level must fall
with in a period of 60 consecutive
months to impact benefits. If the
months in which th e benefiCiary
works are more spread out, the
benefiCiary may end up having
more than nine months of earnings
at or above the TWP level.

•

Only Title II benefits are protected
during the TWP. Earnings over
$65.00 wi ll affect receipt ofTitle
XVI (551) benefits even during
the months of the TWP. If earn ings
are high enough, an individual
with a concurrent case might
receive all of his Title II but none
of his Title XVI benefits in a
given month.

Basics of the Trial Work Period

no matter now much is earned. The re-

entit lement period is a period in which
benefits may stop for a given month if
th ere are earnings, but during which
benefits will begin again as soon as
earnings cease, with no need for the
beneficiary to reapply. This article will
discuss the trial work period. A second article, to be published in a future
issue of The Docket, will address the
re-entitlement period.
This article
should be of interest to anyone representing disabled clients.

•

receiving Title II benefits based on disability. 20 CFR 404.1 S92(d)(1).

These points are explained in more
detail below.

The oIIperiod"
One point of possible confusion
regarding the trial work period is the
word "period" itself. This word suggests a specific length of time or number of months. Many advocates and
beneficiaries misunderstand the TWP
to be a period of nine consecutive
months. This is not the case. In fact,
the "period" of the TWP can vary significantly from beneficiary to beneficiary. For one benefi Ciary, the trial work
period may be as short as nine months,
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while for another it may be 10 years or
longer. The TWP regulations allow an
individual to have earnings at or above
the TWP level for up to nine months in
a 60-month period.' The POMS refers
to the 60-month period as a "rolling"
period; in other words, it is any 60
consecutive months after eligibility,
and not necessarily the first 60 months
after eligibility. The nine months do
not need to be consecutive. The time
period referred to in the regulations as
the "trial work period" encompasses
the entire period from the initial entitlement to benefits to the end of the
ninth month in which the individual
has earnings at the TWP level, assuming that the nine months fall within 60
consecutive months. Three examples:
1. BenefiCiary Alearn applies for
benefits alleging an onset date
of October 2001.
She is
approved, with a waiting period
of October 2001 to February
2002 .
Benefits begin March
2002. Beneficiary Alcarn returns
to work in April 2003 and works
through April 2004, earning just
over the TWP amount each
month. Her TWP ends at the
end of the ninth month of work,
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December 2003. Her TWP is
March 2002 to December 2003.
2. Beneficiary Jones becomes disabled June 1, 2003. He applies
and is found disabled right
away. His five-month waiting
period ends at the end of
October, and he is entitled to
benefits beginning in November
2003.
In October 2003, he
returns to work part-time, and
earns over the TWP level each
month. His trial work period is
the first nine months after eligibility that he works and earns at
the TWP level, November 2003
through July 2004. Note that
the months of the five-month
waiting period will not count
towards the nine months of
work in the TWP, even if there
are earnings at the TWP level.
Recipient Jones will receive his
Title II checks each of the nine
months, November 2003 to July
2004.'

3. BenefiCiary Block becomes disabled on June 1, 1993. Her fivemonth waiting period ends. She
receives benefits. She tries a
part-time job from May 1996 to
August 1996, earning
at the TWP level, but
she finds the job too
difficult.
She leaves
the job after working
four months. She does
not try working again
until June 2002. She
works at the TWP level
for seven monthsbefore she decides the
Sometimes
job is too difficult with
her impairment. She
they manage to slip right through
still has not completed
your fingers. That's when you need us.
•
her trial work period
Whether it's a missing wilness, defendant,
because even though
plaintiff, deadbeal parent - or anyone
she has worked for atowe'll follow the trail wherever it leads.
tal of 11 months, these
We'll find who you're
months do not fall
looking for. If we don't,
within a 60 month
you don'l pay, And we
period. Now suppose
can 'I remember Ihe
that Beneficiary Block
last time we didn't
tries another job in
get paid.
May 2003. She works
for three months at the
TWP level. At the end
of the second of these
www.lakesideinvestigations.com Lic# 117·001132
months, she wi II have

lAKfSIDE
800.636,1511 INVESTIGATIONS

completed her TWP, because
she will have worked nine
months within a 60-month period
(June to December 2002, and
May and June 2003). Her trial
work period has lasted from
November 1993 to June 2003.
During all of those months she
wi II have been entitled to
receive her full1itle II benefits.
TWP Earnings Level
The next step in understanding the
TWP is understanding the earnings
level applicable to the TWP. In 2005,
the TWP earnings level is $590.00.
The amount increases each year. As
most beneficiaries' trial work periods
extend over a number of years, the
TWP earnings level which applies to
their cases will vary during the trial
work period. The earnings level was
increased Significantly in 2001 to
reflect pay levels more realistically.
The monthly TWP earnings levels are:
Prior to 1979

$ 50.00

1979 to 1989

$ 75.00

1990 to 2000

$200.00

2001

$530.00

2002

$560.00

2003

$570.00

2004

$580.00

2005

$590.00

Note that the SGA earnings levels
are higher than the TWP earnings levels,
so that a month may count towards the
trial work period even though it would
not be considered SGA. For example:
Recipient Velez begins receiving
benefits in December 2001. He works
part time in a number of months, as
follows:
April 2002: $400.00
Month does not count;
earnings below the TWP level
May 2002:
$600.00
TWP month #1
June 2002:
$590.00
TWP month #2
Sept. 2002: $150.00
Month does not count
Oct. 2002:
$650.00
TWP month #3

March 2005
Nov. 2002: $315.00
Month does not count
June 2003:
$700.00
TWP month #4
July 2003:
$700.00
TWP month #5
Aug. 2003: $750.00
TWP month #6
Sept. 2003: $750.00
TWP month #7

Ii

Oct. 2003:
$480.00
Month does not cou nt
Nov. 2003: $61 5.00
TWP month #8
Dec. 2003: $650.00
TWP month #9
In this example, Rec ipient Velez's
trial work period extends from
December 2001 to December 2003,
th e end of his ninth month of work at
He is entitled to
th e TWP level.
rece ive his full Title II benefits in each
of those months. In the example, the
earnings never reach the SGA level ,
but as long as th e earnings in a month
reach the lower TWP level, they count
towards the TWP.
Also note that
income averaging does not apply to
the trial work period. Even though
earnings from June to December 2003
average over $570.00 (the TWP level
for 2003), income averaging is not
used, and October 2003 is not counted as a month of the TWP.·
Unsuccessful Work Attempts and the
Trial Work Period
The unsuccessful work attempt rules
do not apply to the trial work period, so
that even a short job which ends because
of the impairment will constitute trial
work if the earnings are at the TWP level
in a given month. See the October 2004
issue of The Docket for a discussion of
unsuccessful work attempts.
The UWA is a concept which applies
only to determining whether work is SGA.
Thus, for the example immediately above,
while the first of recipient Velez's jobs during his TWP lasted only six months, and
perhaps ended because of his impairment, one cannot use the UWA rules to
argue that these months should not count
towards the TWP. The only test for determining whether a month is one of the
nine earnings months in the trial work
period is a test of how much was earned.
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Additional notes on calculating TWP
earnings: the author could find no discussion of whether TWP evaluation is based
upon gross or net income. As it is clear,
however, that SGA is calculated using
gross income, TWP earnings shou ld be
calculated this same way. Note that vacation and sick pay do not count toward the
SGA limit, POMS 0110505.005, and presumably would not count towards the
TWP earning level. For both SGA and the
TWP, income is to be evaluated by the
month in which it is earned, as opposed
to the month in which pay is received.
POMS 01 10505.005. Thus if a paycheck
were received in December but it represented weeks worked in both November
and December, the income should be
split between those months according to
the number of days worked.
After the Trial Work Period
At the conclusion of the TWP is
another period in which the beneficiary can continue to work. If his earnings exceed the SGA level, he may lose
benefits for that month, but benefits
will be reinstated if he stops working.
This re-entitlement period will be the
subject of an article in a future edition
of The Docket.

of any report they make.

Ms. Rothnagel is the managing attorney at Prairie State Legal Services, In c.
in Waukegan, and is available to discuss
work issues with advocates. She can be
reached at (847) 662-6925, ext. 38.

1. Substantial Gainful Activity (SGA) is an
extremely important concept in di sability
analysis. For example, in the Social Security
Administration's "sequential eva lu ation,"

which is used to determine whether an indi·
vidual is disabled and thus entitled to benefits,
the first step of the analysis is to ask whether
the individual is engaged in SGA. If the individual is performing SCA, by definition he or
she is not disabled.
2. The 60-month rule did nOI apply prior to 1992.
3. Note that when an individual returns to work
quickly after alleged onset, and has earnings
at the higher, SCA level, a question may be
raised of whether he Of she adually is d isabled.
4. See 20 CFR 404.1574a, and POMS Section
01 1050.015 for more information on averaging
earnings. This article does not attempt 10
address the issue of averaging.

Conclusion
In the author's
experience,
these
rules can be extremely
confUSing
for
clients.
Over-payments are very common. Clients understand that they are
permitted to work
during the trial work
period without affecting their benefits.
This
leads
some
clients to believe that
they do not need to
report their work to
SSA.
Other clients
report their initial
work, are told their
benefits w ill continue, and fai l to realize
the brief length of the
TWP and its protection s. Clients need to
be advised to report
all work to SSA and to
keep a written record
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Spring Symposium
April 20, 2005
Dynamics of Family Violence
I]

T

he 19th Judicial Circuit Family
Violence Coordinating Council
(FVCC), chaired by the Honorable
Christopher Starck, will convene a oneday symposium on the Dynamics of
FamilyViolence on April 20, 2005, 8:00
a.m. to 3:30 p.m. at the College of Lake
County, Grayslake, Illinois.

The conference includes presentations
by survivors of family violence who share
how they dealt with its impad on their
lives, presentation on stalking by the F81
and breakout sessions that include
Counseling and Domestic Violence Issues,
Cyber Stalking, Forensics and Evidence
Colledion, Helping Children Who Witness
Violence and the Faith Community's
Response to FamilyViolence.

The goal of the symposium is to
emphasize the importance of cooperation and collaboration to ensure safety
and services for all parties, both victims
and abusers. The symposium will benefit all those that work with family violence including judges, attorneys, public
defenders, state's attorneys, law enforcement officers, mediators, victim advocates, medical personnel, psychologists,
counselors, probation officers, public
health staff, social service workers, and
children and family services staff.
The cost is $20, which includes
continental breakfast and lunch.
Continuing professional development
credits are available for an additional
fee of $10.

The 19th Judicial Circuit FVCC is
chaired by the chief judge and funded
through a grant from the Illinois
Violence Prevention Authority. Illinois
is the only state with Family Violence
Coordinating Councils in each judicial
circuit. Our council works with the
Domestic Violence Councils in Lake
and McHenry and has three committees fOCUSing on awareness and educa-

tion in schools, medical settings and
the faith community.
For information on the symposium
or the Family Violence Coordinating
Council call Carrie Flanigan, State's
Attorney's Office, 847-377-3000, or
Sally
Foster,
Family
Violence
Coordinating Council, 847-543-2123.

The Professional Difference

Litigation Support Group
Service areas include:
DAM, SNEll & TAVEIRNE, LID.
Certified Public Accountants

Accounting. Tax • Consulting
Libertyville & Fox Lake

o Business Valuations
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o Forensic Accounting
o Business Litigation
o Fraud & Embezzlement o Business Interruption
o Economic Damages
o Bankruptcy
o Estate & Gift Tax
o Buy/sell Agreements
o Shareholder Disputes o Employment Litigation

Contact:

Skip McCann CPA, CVA
Joe Modica CPA, CVA, CMC
(847) 367-4448
www.cistcpa.com

"When we work with clients we strive to be accessible, to complete work
in a timely manner, and to provide the very highest level ofquality. This
Professional Difference is what distinguishes our firm. "
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Civil Trial and Appeal Committee
and Legal/Medical Committee
Minutes of January 20, 2005, Meeting
by Scott B. Gibson, Chairman

be limited to books and records "of
accou nt," regard ing financial issues,
and that o nce a proper purpose for
th e request has been established, all
relevant records are subject to production.
Judge McKoski wa s
affirmed by th e Appellate Court in
this case.

Members Present: Judge
Wa lter,
Judge Mullen, Judge Schostok, Terry
Brady, Mike Betar, Bob W il son, Rick
Kessler, Jim Tukesbrey, Richard
Kopsick, Bill Anderson, David Q uade,
Bernie Wysocki, Bruce Bernstein, and
Scott Gibson, Chai rm an.
• NO FEBRUARY MEETING
• MARCH 3, 2005
TERRY BRADY RETIREMENT
DINNER AT DEL RIO COMMITTEE MEMBERS ONLY
• WEDNESDAY, MARCH 16, 2005
NEXT REGULAR MEETING
4:30 P.M. AT McCORMICK'S,
LAKE BLUFF
1. The meeting was ca lled to order at
4 :45 p.m., and we had a good
turnout despi te the miserabl e
weather. The first ord er of business
was to discuss upcoming events on
the legal and soc ial ca lendar.
First of all , Ri chard Kopsick repo rted
that th e Terry Brady Retirement
Cocktail event wi ll take place on
Thursday, February 10, 2005 at 5:00
p .m. at Th e Tavern, formerly kn own
as Tavern on th e Town, in Libertyville
in th e upstairs area. Please watch
for e-mail s and faxes from the LCBA
fo r details o n this event.
Our committee dinner honorin g
Terry Brady for many years of distinguished service w ill take place on
Thursday, March 3, 2005, at Del Rio.
Cocktail s at 6:00 p.m. and dinner
at 7:00 p.m . All members of th e
committee are welcome to attend.
Per our usua l arrangement, we w ill
have a dinner menu wi th several

Mrs. Debbie Brady, Judge Terry Brady and
Dana Brady at committee dinner honoring
Terry Brady, March 3, 2005, at Del Rio.

cho ices, and th e total charges for
cocktails, dinner, and ta x and gratuity
w ill be added togeth er and divided
by th e number of members present
without regard to amount of consumption or w ho had an extra
dessert.
Based o n those events, th ere wi II
not be a regular February meeting.
Please mark your calendars for the
next regular meeting, which will be
Wed nesday, March 16, 2005, at

McCormick's.
Finally, please note th at the annual
Doctor/ Lawyer dinner w ill take place
on Tuesday, March 8, 2005 , at the
Deerpath Inn. The doctors are hosting
this yea r, and you will be receiving
details from the LCBA concerning
pricing and the time of the event.
2. With our soc ial calendars issues
reso lved, we actuall y discussed
some legal matters next. Rick Kessl er
gave us an update on Corwin vs.
Abbott Laboratories, (#2-03-1283) a
case he reported at last year's seminar. Rick advised us th at a request
for production of books and records
under th e Business Corporation Act
was held by Judge McKoski not to

3. A general di scuss io n rega rdin g
production of e-mail and oth er
elec tro ni c informa ti on fo llowed,
including ideas to obtain information from the computer hard drive
of a business o r entity.
We should all doubl e-check our
producti on requ ests to make sure
th at th ey include such electro nicbased information .
4 . Judge Walter discussed th e Lawsuit
Abu se Reduction Act, a pending
piece of Federal Legislatio n which
extends th e good faith pl eading provisions of Federal Rul e 11 to State
cases where th e tri al court finds that
interstate commerce is invo lved.
Certai n onerous provis ions of the
proposed
legisla ti o n
include
mandatory rath er th an permi ssive
sanctions against attorneys and a
mandatory one-yea r suspension of
a law li cense if three violations
of Rul e 11 take place within an
attorney's career. The committee
members were not familiar with thi s
proposed legis lati on, and we should
be aware of it and its possible effect
on practiti oners.
5. LC BA President Bernie Wysocki
advised us of several upcoming
events .
WKRS, o ur loca l radio
station, has a weekly program
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called the Legal Edge from 6 p.m. to
7 p.m. each Saturday, discussing
legal issues. Please contact Amy
Darling at the bar association if you
would like more information about
this programming and the opportunity to participate in a broadcast.
Bernie also advised us that certain
LCBA members will soon begin
production
training
television
through Com cast in order to be able
to self-produce a legal television
Please
program on local cable.
watch for information in The Docket.
6. Terry Brady next updated us concerning the proposed legislation
approved by the ISBA Section
Council providing for six-person
jury trials for claims not exceeding
$50,000.00. Terry advised that
JoAnn Osmond is a co-sponsor of
the Illinois House bill, and th at any
input should be given directly to
Representative Osmond.

The Docket
vs. Norfolk Southern Railway
(#5-02-0459) rendered yet another
forum non conveniens opinion. It surely appears that each
opinion is unique and that there
is no well settled forum non con·
veniens law in the State of
Illinois even after the Illinois
Supreme Court opinion in
Gu illane;
•

•

7. The Comm ittee had an in-depth and
spirited discussion about many new
Appellate Court cases and statutes
as fol lows:
•

Drug or Alcohol Impaired Minor
Responsibility Act (740 ILCS
58/1 (effecti ve 10-01-04): I discussed with the Commmitte the
far reaching new statute that
legislatively requires a person
who is 18 or over to be respon sible for payment of civi l damages
including punitive damages,
attorney's fee and all expert
costs, if that adult willfully gives
or allows a minor under the age
of 18 to use alcohol or an illegal
drug th at causes impairment

practice in a particular situation.

examination for impeachment

to test whether the expert's opi nion is consistent with the expert's
actual practice. This appears to
be a very sign ifi cant case for
cross-examiners.

injury or death .

nions over th e next few years in

regard to its applicability, definition of "wi llful " behavior or
omissions, and insurance coverage;
•

The Fifth District in Langenhorst

The Fourth District in Gallina vs.
Watson et al. (4-04-0244)
reversed a defense verdict in a
medical negligence case holding
that it was error to refuse to
allow the p laintiff to cross a
reta ined defense expert regarding
the defense expert's actual medical
While the we ll-settled rule of
law is th at in direct examination,
a party is barred from eli citing
testimony as to how a particular
expert clinically practices medicine. It is all owed in cr05S-

resulting in another person's

Most of the Committee members
were surprised to learn of the
existence of the statute and the
far-reaching and potentially
large damage awards that appear
to be contemplated by the act.
There are also the issues regarding
homeowners' insurance coverage
in regard to this act and it is
anticipated that there w ill be
substantial Appellate Court opi-

The First District in Northern
Trust Company vs. University of
Chicago Hospital (#1-02-3838)
rendered a very interesting opinion regarding the use of three
special interrogatories in a medical negligence case. The opinion
is long and complex and it was
suggested to the Committee
members that it must be carefully
read by all practitioners who
prosecute and defend medical
negligence cases;

•
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was not covered under the
Immunity
Recreational
Use
Act because the parking lot had
multiple uses. The court distinguished the Sylvester opinion,
w hich held th at there was
immun ity for a government
parking lot at McCormick Place
because it was being used
excl USively for th e fan s who
were going to the Soldier Fi eld
Bears football game. The court
ruled that in a situation where a
parking lot's purpose includes
recreational use but also oth er
uses by school students, teachers,
and visitors that the Sylvester
ana lysis would be mistaken .
8. Finally, our annual Seminar and
Go lf Outing w ill take place at
Grand Geneva Resort in Lake
Geneva th is year, but unfortunately,
our traditional "Thursday before
Memorial Day" is unavailable. The
committee agreed to ho ld the event
on that Wednesday, w hich is May
25, 2005. We anticipate being ab le
to arrange a 1 :00 p.m . shotgun start
at th e Brute, wh ich is the same
course we played last year. The
1 :00 p.m . starr time wi ll give us a
little more flexibility with the start
time of the seminar and the length
of the seminar, and the shotgun wi ll
let us finish at approximately the
same time, which is important for
ca maraderie and civi lity reasons.

We' ll get you more information as
soon as we are able to do so, but
p lease reserve th e date now.
officially
9. The
meeting
was
adjourned at 5:30 p.m. and informal
discussion followed. Thank you all
for attending, We' ll see you next on
February 10 and March 3,

The Supreme Court in Rexroad
vs. City of Springfield (9 4374 ),
reversed the
recent trend of
affirming the
David J. Gordon, CFp., crMA, CMFC
expansion of
Senior Vice President - Investment Officer
gover nm enta l
. Financial Planning . Retirement Planning
tort immunities
. Asset Management . Investment Strategies
by the Appellate
Courts
and
Supreme Courts.
Justice Thomas
800 323-8230 Ext. 4307
ruled that a
david.gordon@Wachoviasec.com
parking
www.dgordon .wbsec .com
lot used by
a high school
football team

•
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LCBA Real Estate Committee
January 5, 2005, Minutes
by Leslie Klocek & Liz Rochford

n Wednesday, January 5,2005,
we held our LCBA Rea l Estate
Committee meeting at In-Law's
in Gurnee. We met at 5:00 p.m. and
th e meetin g was offi c ially called to
ord er at 5:30 p.m. Despite a treacher-

O

ous winter storm , th e meetin g w as

attended by co mmittees co- chairs
Leslie Kl ocek and Li z Rochford, and
committee members and real estate
profess ionals Rick Sto rey, Ronald
Runkl e, A li ci a Ibarra, Ken Su skin ,
Steve M artin , Jerr y Lee, and Terry
Smythe.
Real Estate updates are as follows:

1. Leslie and Li z have been asked
to join th e committee th at is
rev iew ing th e current multi board rea l estate contract. Li z
w ill be attending a meeting on
We have
January 24, 2005.
rece ived some feedback and are
continuing to look for an y input
on issues or co ncern s LCBA
members may have w ith th e
contract. Pl ease contact ei ther
Liz o r Leslie w ith any issues.

2. The Lake County Courthouse
ga ra ge has been reopened as
was reported in th e Chicago
Tribune on Tu esday December
21 , 2004. O ur own comm ittee
member Berl e Schwa rtz , w ho
played an instrum ental role in
th e re-openi ng, was quoted in
the articl e.'
3. IRELA meetin g schedul ed fo r
January 12, 2005 and the featured
speaker Jim A llen, Cook County
Assistant Treasurer w ill disc uss
revised approaches to preparation

and processing of Illinois Real
Estate Tran sfer Tax Declarati ons.
4 . Illin ois Bar Journal, January
2005 , Vol. 93 published an article
titled " Update on Real Estate Tax
Law Changes" whi ch d iscusses
the recent changes in real estate
tax ati on . *

5. We have ava il abl e th e most
recent Transfer Tax O rdin ances
updated as of December 1, 2004 .'

6. Pio neer

Press Articl e tit led
" Identity Theft: Trying to Stay
Ahe ad" publi shed Thursd ay,
December 16, 2004, was a great
fo llow- up to our November
topic regarding issues of fraud
and identity th eft. '

7. Illinois Bar Journal article " Rin g
in th e New Year with Better
Client Relati onships," December
2004, Vo l. 92 .'

B. ISBA Ba r News reported that th e
Supreme Court Rul es Committee
w ill hear a proposa l on January
24, 200 5 made by th e Spec ial
Supreme Court Committee on
Pro Bono Lega l Service, whi ch
requests each registered attorney
to provide at least 20 hours of
volunteer representation annually
o r contribute $2 50 to a legal aid
o rgan izati on. *

Speaker:
O ur
spea ker
was
Sh annon
Ferguson-Munns, a Reverse Mortgage
O ri ginator from First Midwest Bank.
Shannon came prepared to give a th orough and profeSSional presentation,
but th e group was so eager w ith ques-

ti ons that she spent th e evening
informing us thro ugh a fo rum of questi ons and answers.

Reverse H o me

Equity Loans provide cl ients w ith an
opportunity to use the va lue in th eir
home to generate tax free income
without having to sell th eir home and
whil e continuing to retain all the benefits of home ownership and future
appreciation .
The funds are ava ilable to the borrowe r and can be used for any lega l
purpose. The proceed s of the loan
have been used for many purposes
including, but not limited to paying off
an existin g mortgage; education for
self, child or grandchild; to take a
dream trip; eliminate credit card debt;
remodel a home; or for investments.
The loan can also be a useful tool in
estate pl anning as th e loan may be
used to pay medi ca l expenses, home
health care, long term nursing care or
to fund oth er estate planning strateg ies.
Shannon p rovided a very th orough
packet of informati on that incl uded
answers to the most frequently asked
questi o ns, fo rm s, and sample documents.

Since so ma ny committee

members were unable to attend as a
res ult of th e in clem ent weath er,
Shannon has agreed to attend our
Febru ary meetin g to answ er any questi ons, and provide additional inform ati on packets.
Continuing Business
Les li e Kl ocek and Liz Roc hfo rd
prese nted a Brown Bag Semin ar on
Janu ary 13, 200 5, th at add ressed th e
bas ics of a rea l es tate cl o sing including th e fo rm s and procedures fo r
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pre-closing, at closing, and post
closing.
The program was well
attended and we met many new
practitioners who have been invited
to join the committee.
The annual half-day sem inar will
be held in March 2005, in Grayslake,
and the planning is well underway.
The program has been substantially
established, but if you have any additional topi c or speaker suggestions,
please contact Leslie or Liz.
The committee is also forming for
the Fall 2005 seminar trip. The sites
have been narrowed to Napa or

Sonoma Valley, California. The Wills,
Tru sts and Probate Committee has
expressed some interest in making this
a joint venture. If you are interested,
or have any suggestions, please contact Leslie or Liz .
The future meeting schedule is as
follows:
February 2, 2005
McCormick's in Lake Bluff
Topic:
Open Discussion
Bring your issues, complaints, and
concerns to discuss and helpful
forms to share.

The meeting adjourned at 6:30 p.m.
The committee is optimistic that
participation will continue to increase.
Please forward us any comments or
suggestions for topics, speakers or
future meeting locations. Your input is
critical to our success!
Leslie Klocek
LeslieK10@aol.com
Liz Rochford
erochfordatty@sbcglobal.net

• The full texts of articles or documents cited may be obtained by conta cting Liz Rochford at erochfordatty@sbcglobal.net

Thel Team

~'t~
WE WILL BE WALKING IN THE
AVON WALK FOR BREAST CANCER
JUNE 4 & 5, 2005· CHICAGO
"Every Three Minutes" a woman is diagnosed with breast cancer. Please support our
efforts toward this wonderful cause. You may join our team as a walker or volunteer,
make a donation, visit our team website, bake or buy for the courthouse bake sale, or
come cheer us on while we walk! Contact us for more information.
LeslieK 1O@aol.com

erochfordatty@sbcg\oba\.net
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Family Law Minutes,
Musings a Commentary
from the meeting of January 19, 2005
by Thomas M. Gurewitz a/k/a The Chair

Next Meeting: February 11 and 12,
2005, from 8:30-11 :30 a.m. at the
Iberostar Tucan, Playa del Carmen,
Mexico.
Address:

Iberostar Tucan Hotel

Xaman-Ha,
Late Hotelero N02
77710 Playa del Carmen
Playacar - Mexico
Tel.: 52-984-8772000
Fax.: 52-984-8730424
Next Meeting on U.S. soil: March
16, 2005, at 12:00 noon in C-103.
Buenos dios! Avocados, er, abogados!
?Que hora es? [What watch?[

?Es tiernpo par vacaciones, er ,
conferencia?
?Donde esta el servicio?
?Como esta usted?
?Cuanto es?
etting ready for Mexico? Heck,
no, I' m simply going to lunch in
Waukegan!
Hey, it's all
Mexican to me.

G

The trip is only 21 /2 weeks away so
it's time to start thinking about
researching topics. Actually, we have
an all-star lineup ready for another terrific seminar. We're going to be presenting one half of one morning a fourway conference that flows into a pretrial conference. Gary Schlesinger and
his client, Matt Kaplan, [insert joke
here[ will be arguing against Amy
Gertler and her client, Rachel Heyman
on the issue of college contributions.
The other half of that session will be

spent with the evaluators discussing a
topic not yet divulged.
We have a number of short topics
for one day including: current case law
(Mary Clark); electronic discovery and
e-mail admissibility (Nancy Shafer);
attorneys fees and retainer agreements
(Carl Marcyan); estate planning for
clients during the dissolution (Rick
Lesser); child's rep, life after Bates
(Rebecca Whitcombe given perhaps by
The Chair); adoption issues (Kevin
Kane, Judge Lessman and Trish
Cornell); bankruptcy issues (Mark Shaw
and Shyama Parikh); drafting maintenance agreements (Ilene Goldstein);
and collecting money/dealing with voluntary paternity admissions Uudge
Nancy Waites and Irene Curran).
There are also some idiosyncrasies
about "all-inclusives" to make this trip a
little different from our other seminars.
First, contrary to what you may see
here in Waukegan - we're actually
going to a foreign country. That means
bring proof of citizenship - a passport
is best - and expect to follow local
customs. In other words, enjoy all that
Playa del Carmen has to offer, but try
not to be an ugly American.
There will be a bus to take us from
the charter plane to the resort. Mira will
be sending out confirmations shortly
which will have the time that the plane
leaves. I'm sure somebody will be holding up a sign telling us what bus to get
on and there's enough of us going on
most days so that it shouldn't be a problem . However, if you get on a bus and
there is a road sign saying, "Caracas, 10
kilometers," you've gone too far.

Rickey Ament, a veteran of allinclusives, told us at the meeting that
you're limited on the amount of baggage you can bring. If the weight goes
over 44 pounds, you pay an extra fee
which is high , something like $75 per
bag, so pack Iightly. One thing to help
- there's no reason to bring a sport coat
as our dinner will just baSically be
shirts and long pants or formal shorts
(whatever that means). The resort
wants you to wear formal shorts or
long pants to the a la carte dinners (no
jeans). I presume anything goes at
breakfast and lunch - the thought of
which, well, I'll stop right there.
Rickey tells us that you have to
book dinner reservations and the website indicates that they give you a certain number of coupons for the a la
carte restaurants. Apparently, you can
book at 9:00 or 1 :00 p.m. for the a la
carte restaurant and you get one or two
coupons to do that. Keep in mind that
we will be eating at the steakhouse on
Saturday night for our group dinner, so
that reservation is already taken care
of. Most people who have gone to the
all-inclusives tell me that the buffet is
about the same quality food but just
busier and less formal.
With the
exception of a few activities, such as
scuba diving - where they charge
extra, all activities are at no extra cost
and they' ll give you a bracelet that you
wear to identify yourself as one of the
gluttonous horde.
The hote( will have an orientation
upon arrival which means that the two or
three people actually listening without
formulating questions in their minds, will
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be able to help out the rest of us, so let's
be careful out there. Research the hotel
online at www.iberostar.com. I got the
information (yes, even I was able to get
online) by going to www.godreamvacation.com/iberostartucan .
Please note that our program will
be the same as in past years with the
seminar being February 11 and 12
from 8:30 until 11 :30 a.m. There will
be no group outing as it's impossible to
get hold of the people who run the
programs which are separate from the
hotel. At the orientation, though, there
will be plenty of information on tours,
etc. Mira will sponsor a cocktail party
from 5:30 to 6:30 p.m . and then dinner will be immediately following on
Saturday night at the steakhouse.
There will be a welcoming party from
5:30 to 6:30 p.m. on Thursday at the
jungle area located next to Theater E.
The photo shoot is a reality! We're
going to set up two days, February 16 and
February 24, 2005, when you can stop by
the Bar Association to get your pidure
taken. Please dress conservatively - no
wild colors or prints! If you can't make it
either day, don't panic, you can go to the
in photographer Libertyville: call Amy for
details. The cost will be no more than $20
(less, depending on participants). There
are several extremely attradive packages
where you can get a combination of pictures, such as 4" x 6", 5" X 7", 6" X 8", as
well as a composite, just like in grade
school - hey, don't get me started.
The Planning Committee meets on
January 27, 2005, at noon to discuss
the creation of the Wayne Flanigan
scholarship at the University of Illinois
Law School. The law school suggested
that the scholarship be in the amount of
$2 ,500 renewable for a maximum of 3
years. The law school would like to see
,.

• _ 'I .

March 2005

The Docket

T

'I .

_ .'1 '1 ___ _ ____ ,

an endowment of $25 ,000, which fits
in nicely with Elaine Flanigan's idea of
doing additional fund raising. Please
feel free to attend or let me know if you
have any thoughts on this subject.
Speaking of funding, please note that
the Young Lawyers are sponsoring a
bowl-a-thon on March 5, 2005, at
Lakeside Bowl, Mundelein, from 12:003:00 p.m. I'm told that half of the money
raised will go to the Wayne Flanigan
Scholarship Fund and the other half to
Prairie State Legal Services.
We've started Fourth Friday. It's an
informal meeting of family lawyers (or
anyone else for that matter, who wants to
go to lunch with us). We'll start it in the
Jury Assembly Room on this Friday (1/28)
as we have the Evaluators Meeting and
our goodbye to Judge Lessman and Judge
Neddenriep. The next one is scheduled
for February 25, 2005, at Potesta's at
about noon. Mark your calendars!
The Evaluators are meeting on
February 28, 2005, which prompted a
change in plans to say goodbye to
Judge Lessman as she departs next
Monday for Juvenile and Judge
Neddenriep as he winds down his
Judicial career on the fourth floor. So
please come to the Jury Assembly
Room at lunch for some pop, pizza
and brownies prior to the Evaluators
Meeting which will take place at
approximately 1 :30 p.m.
There's a new form on the way!
Judge Waller has prepared (with input
from Gary) a child's representative
order. It'll be out shortly and addresses
some items that we have needed, such
as the retainer, methods of payment and
collection at the end of the case, names
and addresses of all involved, as well as
mental health notices and instructions
of the child's rep for a particular case.

We had some discussion on the pretrial memo. Judge Winter mentioned
that she finds it important and she would
read it ahead of time if we actually followed the local court rule and made it
available before the pre-trial court date!
It's a good time to review the form and to
prepare one to help Judge Waldeck as
he arrives in a totally new position.
Obviously, you can draft your own especially in complicated cases- but we
may wish to update our present form as
most of the cases that take up a major
chunk of Court time are the run of the
mill variety where a meaningful pre-trial
might solve the case and remove it from
further Court calls.
Finally, please sign the get well card for
Julie Lundquist that's currently on display
in C-l0l. Any donations can be given to
Trish Cornell. Julie's been having a tough
bout with chemotherapy wh ich, as anyone
who has either undergone it or has a loved
one undergo it (and who hasn'D, knows
how difficult a period this can be. Say your
prayers or send positive thoughts that the
chemo works for Julie and, of course,
please remember Berle Schwartz who also
fought this awful disease.
Dates the Court is not in session:
The Judges are all in attendance for
the entire month of February
Courts closed on 2/10105 in honor
of Family Law Seminar
Court Holiday - Lincoln's Birthday
on 2/ 11/05
Court Holiday - Presidents Day
on 2/ 21 / 05
Hasta luego, gracias,
Tomas, el boca grande
Big mouth? Debbie said it meant
The Chair in Spanish!

Save yourself a headache and publish your
Public (legal) Notices with

PIONEER PRESS
YOUR

LOCAL

SOURCE

John Bieschke, Legal Advertising Manager
(847) 486-7233 • bieschke@pioneerlocal.com
3701 W. Lake Ave. • Glenview, IL 60026
Fax (847) 486-7456
(847) 486-9200
Call
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Paul (hervin
by Steven L. Larson
Swanson, Martin &Bell

W

en I was recently asked by the
editors of The Docketto write a
letter about my friend and former partner, Paul Chervin, who recently
passed away, I told them I was honored to
do so. While there are a number of attorneys who knew Paul longer, I doubt that
many worked as closely with Paul during
his legal career as I did.
Paul first began working as an attorney in Waukegan in 1967. He worked
for the Public Defender's office, and then
with Lonchar and Nordigian before going
off on his own. I first met Paul when he
joined the Waukegan office of Wildman,
Harrold, Allen & Dixon in 1982. At that
time, he had a thriving solo practice and
agreed to join the Wildman office in an
effort to build not only his own practice,
but also the firm's practice. He did that,
and with him as the managing partner,
the Waukegan office grew from two
lawyers to, at one point, twelve lawyers.
Paul was a consummate attorney and an
astute businessman. He could handle
just about any matter, from corporate to
family law, from civil litigation to municipal law, and many other areas.
My impression of Paul from the start
was that he was exceptionally able to
think "outside the box," even before that
term was in vogue. He often would
come up with a unique solution to a
problem that others had not considered
and that, on first glance, appeared unlikely to succeed. Yet, in almost all instances,
his solutions did succeed and he was
able to solve his clients' problems effiCiently. One example that sticks in my
mind is a trial before Judge Hoogasian
involving a significant personal injury
claim. Paul, after listening to plaintiff's
case in chief, and finding it lacking in one
of the significant elements, chose to put
no evidence on whatsoever on behalf of
the defendant.
Following Judge
Hoogasian's denial of his motion for
directed verdict Paul rested. Paul felt that,

after resting, Judge Hoogasian would
view his motion for directed verdict in a
different light. Ultimately, he granted it.
The case went up on appeal and is still a
leading case in Illinois on the law of proving a contribution claim.
Paul was a classic workaholic, and
was usually the first one in the office. He
got a kick out of leaving an early morning message for another renowned hard
worker and early riser, Bill Rosing, before
Bill could leave a message for him. Paul
was happiest at the office when things
were most frantic. He loved the challenge of dealing with multiple issues
coming at him from every direction.
Paul's passions in his life were his
family, golf and the Bulls, especially during the Michael Jordan years. Paul had
been lucky enough to get season tickets
for the Bulls the year before Michael
Jordan joined the team. I never saw Paul
happier, and sometimes angrier, than at
a Bulls game during those years. He
loved taking his family, friends and colleagues to the games at the Chicago

Stadium and later, the United Center.
Golf was another passion that Paul
had. He had one of the shortest back
swings I have ever seen, but threw
himself into each shot, just like he
threw himself into everything else.
Paul entered the political arena on one
occasion, running for State Senate. He gave
that his all, even though he was not successful. He thoroughly enjoyed the race,
however, and was a gentleman throughout.
Paul took greatest pleasure in his family, including his wife Barbara, and his
three sons, Joe, Aaron and Adam. Paul
was extremely proud of his three boys.
Paul retired from Wildman, Harrold,
Allen & Dixon in 2000, but continued to
work as an attorney and in other capacities until shortly before his death. He
was still making public presentations on
behalf of clients about a month before
his death. Paul was always moving forward and was not one to rest or loaf. He
was a good friend and colleague to
many, and we will surely miss him.

Altorneys---Have questions regarding your
clients financial and insurance matters?
Let me be your partner in client solutions.

John Ressler, Jr., CFp®
(847) 362-8888 • (866) 473-7753 Toll Free

RESSLER
FINANCIAL SERVICES
403 Grand Ave. Ste. 100
Waukegan, IL 60085

• Business Planning
• Estate Planning
• Financial Planning
Stt.... iticJ and IIdvinll),

J~f\';cn

olfe",d

throush MLlfUII Sf .... i~ CtnponliClll.
R~isle~ Invnttnenl Advi$Ot.

Member NASOISIPC

Sullivan. Smith, Hauser & Noonan, ltd.
Has Changed Its Name To

NOONAN, PERILLO & POLENZANI, LTD.
The move to Of Counsel status of two of the senior members of the
firm, and other departures, have
provided an opportunity to list our active principals
in our firm name.
Best.Wishes in the future to those former members who contributed so greatly to our past success!
The firm, now in its 36th year, continues to do business at 25 N.
County Street, Waukegan.

Phone:
Fax:
Website:
Email:

847.244.0111
847.244.0513
www.NPPlaw.com
info@npplaw.com

Michael K. Noonan
Michael J. Perillo
Joseph E. Polenzani
Jason s. Marks
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Berle Schwartz's Eulogy
by Rabbi Jonathan Magidovitch
Congregation B'nai Torah, Highland Park, IL

erie Schwartz had a great legal
mind, but he was driven by a
great sense of justice. He was
ethi cal and he drilled that into his
sons. Berl e had a brilliant understanding of the reality of human
behavior. He knew when to expect
positive from people and he ca lled it
right on when to expect difficulty from
people. Thi s gave Berle an edge. He
knew when not to be concerned about
a slippery slope, and he knew when,
for sure, things were go ing to take a
bad slide.

B

I know thi s about Berle because on
a few occasions he helped me out personally and professionally w ith some
tense situations. He wa s by my side.
He understood what was going on.
He knew th e history of everyone who
was involved. He kn ew who else
shou ld be involved and how to get
th em into place. He did this all with
a low-key, you-can-trust-me-withyour-life style that allowed me to sleep
at night. Who can count all the people for whom Berle was guardian and
protector.
Berle started out life with some difficulty. He was blessed with a wonderful mother and two great brothers.
There were lots of aunts and uncles
and lots and lots of cousins. Everyone
lived on th e West Side. Berle went to
Howland Grammar Schoo l and
Marshall High. Berle's grandfather
was the Republi can Precinct Captain
for their area. There was some fame in
the family, too. A cousin of Berle's
named Vi ctor Young had success writing mov ie music in Hollywood.
Someone had a cigar factory. Uncle
Sam had a machinery factory. Thin gs
were always happening.
Berle grew up in this ri chness of
family and culture. Berle loved going

to events at the JPI on Douglas
Boulevard. Berle was a knowledgeable jew. He had spent some time in
religious classes.
H e knew his
Hebrew and understood the tenets of
the faith. He absorbed the va lues and
lived by them.
Berle started coll ege with two years
at Navy Pi er. He transferred of U. of I.
in Champaign where he attended on a
scho larship from judge Marovitz and
got his bachelors in accounting. This
was where Berle met Marilyn. Berle
and Marilyn fell in love and they determined to get married. Before the
wedding, Berle got drafted and was
sent to Europe.
Marilyn intended to follow him and
get married over there. Marilyn and
Berl e were married in Austri a. They
were the first jewish couple married in
that Austrian town since th e War. It
was a good start to their life together.
They stayed on another 10 months in
Europe.
As soon as they got back to
Chicago, Berle successfully petitioned
to get out of servic e. He then went
back to U.of I. on the G I bill for a masters in accounting. This was not for
Berle. He went into the law school.
Once Marilyn got her degree in education, they moved back to Ch icago.
Marilyn taught in the Chicago public
schoo ls and put her husband through
his final yea r and a half at
Northwestern Law School.
In that final year of school, Berle
and Marilyn had their first son, David.
They were still living in Chicago when
Steven was born. Berle had begun
doing some work for the City of
Highland Park. They decided to
move here. This is where Mark was
born. They built their house on
Eastwood in 1965. The family grew

up here. Berle made his life as the
Highland Park City Attorney. He did
that for 17 years and, in th ose years,
Berle protected th e city and helped
develop the lega l persona of the city.
From then on he sued the city, often.
He knew the laws, having been instrumental in setting th em in place, so he
was well positioned to keep things
straight.
During his years of service, Berle
had been on many committees,
boards, and associations . Berle was
now th e first v ice-pres ident on th e
Lake County Bar Association and was
in the next few months to be installed
as its pres ident. Thi s was a dream for
him. Berle was involved with the city
council, th e planning commission, th e
zoning board of appeals and the storm
water management district.
He
worked w ith the Lake County Forest
Preserve. There are no doubt dozens
of other formal posts Berle held and
hundreds of other duties he undertook
because they needed do ing and he
cou ld do them.
Berle drove himself hard. Even
this last week, he had hearings scheduled on Tuesday and Thursday. He
intended to be working till his last
breath. That he had five different cancers in the last five years was merely a
cha ll enge. That he could barely
breathe or walk did not seem insurmountable to Berle. He was unstoppable.
Berle was a great man. He had my
respect. He had your respect. He
was a mensch. He cared. He got it:
what life is about. He loved his city
and he loved his faith and, most of all ,
he loved his family. Berle was a blessing among us, and now that Berle is
w ith God, Heaven is going to be
running a lot smoother.

ADR SYSTEMS OF AMERICA, LLC.
The Honorable John R. Goshgarian
Former Chief Judge 19th Judicial District

The Honorable Emilio B. Santi
Former Judge 19th Judicial District

The Honorable Terrence J. Brady
Former Judge 19th Judicial District

The Honorable Bernard Drew
Former Judge 19th Judicial District

The Honorable Charles Scott
Former Judge 19th Judicial District

These respected, retired Judges are now available through
ADR Systems of America for arbitrations and mediations .

COMMERCIAL DISPUTES - CORPORATE OR CONTRACTUAL
PERSONAL INJURY DISPUTES - AUTO OR PREMISES LIABILITY
CONSTRUCTION DISPUTES - MULTI PARTY
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arbitrators / mediators as well as view our streamlined commercial rules
You can resolve your cases anywhere in the country with
ADR Systems of America, LLC
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Comments from Judge
Brady's Retirement
Breakfast
Decernber 17, 2004
fudge and Debbie Brady.

inally, a breakfa st that I am invited
to. What a treat. Thank you.

F

Thank you
and Walter
remarks, even
them on what

to Judges Scott, Waller
fo r th ose very kind
though I had to prompt
to say.

I n th e memorable words of th e
theme song of th e movi e
"Di rty
Dancing," " I've had th e time of my life,
and lowe it all to you, yes I do, lowe
it all to you." I have written an open
letter of my thanks to each of you,
naming each of you, that is published
in thi s December's is sue of The
Docket, at page 12. I wi II not repeat
that letter here, except to note that th e
only person in the courthouse, serving
longer than I, the goodwill ambassador
for us all, is Diane Flory. Thank you,
Diane, for all these years. I have some
special notes.
First, to my beautiful wife, Debbie,
thank you for your enduring support
and guidance. Your instincts and love
have provided solid groundwork for
the human touch throughout my
career 27 years, not to mention making sure that I did not wear the polka
dot tie, checkered shirt, plaid sport
coat and striped pants all at th e same
time. I love you.
Now to a few passing memories.
Judge Scott and Judge Walter have
hefty stock portfolios in part because
of me. I was very conservative with
investments and resisted their tips until

about six years ago when Charlie and
Steve to ld me about a stock called

HSNS, High Speed Net Service. I said
it sounded great, so I jumped in convinced that we would all get rich.
Needless to say, HSNS turned south,
wasn 't even low speed and we all lost
a few dineros. Following that experience I stopped buying stock.
Undeterred however, Char and Steve
continued to run stock tips by me for
my reaction. Little did I know to what
purpose. "Do you like it, Ter?" Yes -Char and Steve would then not buy it.
" Do you like it, Ter?" No -- Char and
Steve would buy 300 shares. Using
that reverse logic, Char and Steve have
done very well in the market. They
occaSionally buy me a Coke.
A word about Judge Waller. Jane
was the first woman preSiding judge of
a division in our courthouse, and I was

the first judge to serve under the first
woman presiding judge -- in divorce,
as it was known then -- for five years.
One day I told Jane that to help with
the stress of that highly emotional,
demanding work and workload, that I
found nightly vodka tasting better and
better. Jane look~d at me rather sternly and said, "Terry, that is not a good
idea." I followed her advice to the letter. Thereafter, scotch took its rightful
place.
Jane was also our first woman chief
judge and along with Margaret Mullen
our only women chief judges of the
fourteen that I have served under.
During their administrations, on any
given day I would find myself adjusting
between Mother Theresa and Nurse
Ratchet, the serene disciplinarian in

"One Flew Over the Cuckoo's Nest."
So it was that while I savored the
homemade cookies, I dutifully followed th e commands of still another
memo, another administrative order, or

another amendment to the courthouse
plan for the future. Secretly I was hoping for something like "Chief Judges
Gone Wi Id," but that never happened.
Not to be overlooked are the 12
male chief judges that I have served
under. H ere it was a cross between Mr.

Rogers and Ming the Merciless,
depending on whether it was the year
before or after their retention elections.
Of course my adulation for all the chief
judges, or any of the circuit judges for
that matter, was always tempered by
whether I was in a reappointment year
or not. Are you listening, colleague
associate judges? I think I will leave
that one there.
Looking to the future of our courthouse team, we have a new presiding
judge in our civil division. Judge Hall
will preside there following a number
of years under Judge Tonigan's helm.
Here I am reminded of the movie
"2001: A Space Odyssey." You may
recall that the resolution of the story
came down to the survival, on a space
station,

between

astronaut

Dave

Manning and super computer HAL,
which ran all systems and communicated
verbally
in
monotone.
Ultimately, Dave shut HAL down
although during that prolonged
process HAL repeatedly asked Dave
what he was doing. You see, Judge
Henry has set up a very effective sys-
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Bar Bulletin Board
For Rent - Lower level office space across street from Lake
County Courthouse consisting of 4 offices and 2 secretarial stations. Can be divided" Reasonable rent. Call Diane
at 847-244-0770.

••••••••••••••••••••••

Downtown Waukegan - across from Courthouse 400-2000
square feet. Janitorial provided. Reserved parking. Well
maintained. Space available at 33 N. County and 325
Washngton. Please call Ron Pollack at 847-482-0952.

••••••••••••••••••••••
Established Law Firm has office space available in
Waukegan. Close to courthouse. pJease call 847-244-4&3&.

•••••••••••••••• •••••
Single to Four offices available - at 16 N. West Street located one block from the Lake County Courthouse (directly
across from new City Hall). New paint and carpet throughout. Off street parking available. Perfect for satellite office
or local ,practitioner. Reasonable rent, utilities included.
Shared office equipment arrangements available. Call
David for details at 847-244-0095 or 847-623-1011.

JUDGE TERRY BRADY. retired
Now available for
MEDIATION. ARBITRATION.
AND RUMINATION
...... "let's talk" .......
TerrfJ BradfJ
7~ 3 Thomas COLlrt
LibertfJvilie. IL

600~ 8

Tel: 8n -362-7885
Email: tjbradfJ63@fJahoo.com

•••••••••••••••••••• •
tem of process ing civil jury trial s.
Creat ive Judge Dave, always seekin g
imp rove ments, is kn own to tink er
somewhat. In a few months from now,
I can hear the line common to Hal and
to Judge Henry:
"What are you doi ng, Dave?
Dave? Dave? What are you doing?"
Frankly, I have heard that our courtrooms of the future w ill be greatly simplified. There w ill be a computer, a
judge and a dog. The computer w ill
do all of the work, the dog wi II protect
the computer from the judge and the

judge w ill feed the dog. Come to think
of it, I wonder whether those courtrooms are here now. I guess not, otherwise Gosh would have stayed .
Let me wind down a bit. Why am I
retiri ng? Because I have grown weary
of giving retirement speeches for others, and lately, even though it is a welcome functi on, because of the grow ing
demand for swearing in duties. W hat
w illi do in retirement? I w ill spend half
of my time wonderin g w heth er I
should have retired and the other half
trying to figure out how to come back.
What w illi mi ss most?This one is easy:

Paul Zagoras, Retired Judge Charles Scott, Judge Hall, Judge Tonigan
(in back), Brady and Judge Starck.

refri gerator raids.
O ne more thing before I go. The
movie, I'Dr. Strange/ave, or How I
Learn ed to Sto p Worrying and Love the
Bomb," celebrated its 40th anniversary
th is year. In its unforgenable fin al
scene, as the world seems to be ending, the sun begins to appear, and we
hear the cl ea r hope of a song:

"We' ll meet again, don't know
where, don't know when,
But I know the sun w ill shine, and
we -- will meet -- again ."
God bless us, everyone.

Judge Hall. Judge Mullen, Brady and Judge Starck.

PERFECT HANDOFFS

A reel! estate transaction is like a relay racc. Information must flow quickly

and accurately all the way to the finish line. ATG REsource provides lawyers
with a comprehensive, internet-based title and closing production system

that takes a file from order entry through document delivery. Its logical
workflow integrates every aspect of the real estate trans<1ction, shares data

with all parties, and produces the necessary documents. All of which keeps
your practice on a more efficient and profitable track.
Run with the team that Improves your bottom line.
Join ATG today.
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LCBA CALENDAR OF EVENTS
March 2005
2

Real Estate Committee Meeting
AWA Meeting

5
8

Young & New Lawyer Bowl-a-thon
Medical Legal Dinner
Wills Trust & Probate Committee Meeting

9

Legal Aid Committee Meeting

14

Local Government Committee Meeting

16

Family Law Committee Meeting
Civil Trial & Appeal Committee Meeting

17

St. Patrick's Day

20

Executive Board Meeting
Palm Sunday
Annual Business Meeting

22

25
27

Good Friday

31

Criminal Trial & Appeal Committee

Easter
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