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LAKE COUNTY BAR ASSOCIATION
"BROWN BAG" SEMINAR
Thursday, May 19, 2005 • 12:00 p.m. to I :00 p.m.
Lake County Courthouse· 18 N. County Street, Waukegan , IL· Courtroom C-20l

FINDING FEES IN ALL SORTS OF PLACES

How YOU CAN HELP YOUR CLIENTS
AND

WIN FEES FOR YOUR WORK
Presented by:
The Lake County Bar Association Legal Aid Committee
No Written Materials will be provided
LCBA Members:

B.y'O.L. (bring your own lunch)

NO CHARGE FOR SEMINAR

Or just $7.00 & order your lunch from Elliott's Deli
Non-Members:

$22.00 (seminar w/lunch )

$15.00 (SEMINAR FEE)

When ordering lunch please use form below
RESERVATION DEADLINE IS TUESDAY. MAY 17. 2005!
ALL LUNCH ORDERS MUST BE PAID FOR IN ADVANCE
Lunches. Y.lill.he ordered Iroro..Ellion:s. Off. Broad wa)l.and ..collsisL of..a .sandwjch. (of _your ..choice ).,...cbi pSr salad.
(pasta salad or cole slaw), pickle and cookie. Your fee will also include a drink

Enclosed please find $
for a box lunch/seminar fee for the Lake County Bar Association
Brown Bag Seminar on Thursday, May 19, 2005.
Name:
Phone: _____________________________________________________________________
Circle Lunch Selection:
Turkey on Wheat
Roast Beef on Kaiser
Salami on Kaiser
American Sub Sandwich

Tuna on Wheat
Ham on Rye
Chicken Salad on Wheat

Circle Drink Selection
Coke
DietCoke
Sprite

Make Checks Payable and Return to:
Lake County Bar Association· 7 N. County Street· Waukegan, IL 60085
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President's Page
by Bernard Wysocki, President

I,'j
s one would say, I can't believe
th at this is my last President's
Page, It feels like only a year
ago that I was being sworn in (or at) by

A

entertainer Ronnie Rice.

I naively

accepted the gavel of the presidency
like Jack w ith his magic beans.
Little did I comprehend that once
these magic beans were planted, the
stalk wou ld grow into an encompassing "thin g" out of all proportion to my
initial preception.
To put it mildly, th e rewards were all
sinfully mine.
I got to climb that
beanstalk as it grew this past year.
During th e year I got to re-meet friends
I hold in high esteem. The original
pleasure of meeting some for the first
time was renewed over and over. Thank

you for my personal beansta lk booty.
At

my age, I am not as prone to

amazement as in earlier years.

11

But I

asked 50 much from you and each
time you gave more than was expected.
When I asked to assist Judge
Smoker's little girls after his untimely
death, you gave and gave and gave.
Only to turn around th e follOWing
month and give again for Wayne
Flanigan 'S Scholarship Fund. I'd never
seen such an outpouring of true love
for one another and our legal family.
When I asked to donate your time to
provide free sem inars once a month, you
surpassed my request by providing many
more quality lectures from the bench
and bar than ever before.
It is truly amazing to see so many
bar leaders who, day in and day out,
stand and deliver to the bar, their fam-

ilies and their communities. I am truly
proud to be among you.
As always, I want to thank my
executive board for all their wisdom
and guidance. Nothing cou ld have
been completed w ithout their approval
and assistance. And as always, a specia l thanks to Amy and Melissa from
our bar office. I kept them literall y
working day and night, and they never
once compla in ed that it was too
much. They are tru e profeSSionals.
I would encourage
you to become a bar
officer. It has been one
of the most rewarding
adventures that I have
had. The on ly way that
I can compare it is to
running a marathon.

You see the finish line
in sight. You feel the
burn in your lungs and
legs, but at the same
ti me you feel the expe,ience and exhilaration
of th e journey.
You
wish th e moment and
the race would not
come to an end. It's
like that contradiction.
Finall y,
started
each meeting with a
moment of si lence and
prayer for our brothers
and sisters who were

sick or had passed
away. Please continue
to pray for them and
their families every
chance you get.

I started the year off with some
quotes, so I leave you with this thought:
Things never were "the way
they used to be."
Things never wil l be "th e way
it's going to be someday."
Things are always just the way
they are for the time being.
And th e time being is always
in motion.

Please enjoy th e journey and I wish
you peace and happiness.
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Sometimes
they manage to slip right through
your fingers. That's when you need us,
Whether it's a missing witness, defendant,
plaintiff, deadbeat parent - or anyone
we'll follow the trail wherever it leads,
We'll find who you're
looking for, If we don't,
you don't pay, And we
can't remember the
las\ time we didn '\
get paid.

LAKESIDE
800,636,1511 INUESTIGATIONS
www.lakesideinvestigations.com Lic# 117 -001132

ADR SYSTEMS OF AMERICA, LLC.
The Honorable John R. Goshgarian
Fonner Chief Judge 19th Judic ial Circuit

The Honorable Emilio B. Santi
Fonner Judge 19th ludicial Circuit

The Honorable Terrence J. Brady
Fonner Judge 19th Judicial Circuit

The Honorable Bernard Drew
Fonner Judge 19th Judicial Circuit

The Honorable Charles Scott
Former Judge 19th Judicial Circuit

These respected, retired Judges are now available through
ADR Systems of America for arbitrations and mediations.

COMMERCIAL DISPUTES - CORPORATE OR
CONTRACTUAL PERSONAL INJURY DISPUTES AUTO OR PREMISES LIABILITY CONSTRUCTION
DISPUTES - MULTI PARTY
Please visit our website at www.adrsystems.com for a complete li sting of
arbitrators / mediators as well as view our streamlined commercial rul es

You can resolve your cases anywhere in the country with
ADR Systems of America, LLC

See you out of court!
ADR Systems of America. LLC
123 Wesl Madison SUeel
C hicago, Ill inois
22nd A oor
3 12·960·2260
3 12·960·2270 fax

The mOSI widely used
ADR service in the Midwest Chicago, IL 60602
Visit us at: wwwadrsyslemscorn
Email at moelson@adrsY51emSne!
800·423·7010
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Chief Judge's Page
by Chief Judge Christopher C. Starck

s lawyers we are trained to plan
fo r th e future, to take a ll contingencies in to acco unt, and be
ready to make sure that the best possible

A

situation is insured when tomorrow

comes. Unless we are drafting a will,
we don't usually think about death as
being an optio n in fu ture planning.
Even th ough that is the o ne certainty in
our lives, who wa nts to think about that?
Over the past coupl e of years our bar
assoc iation has been repeatedl y ca lled
upon by this unwelcome visito r. Over
the Easter weeke nd the courth ouse family ex perienced three tragi c and somewhat unforeseen deaths. It got so that
th e staff members were afraid to open
th eir e- mails because there was so much
bad news coming fo rth .
As many of yo u know, I was dri ving
down to Fl orida to jo in my parents and
my siste r's family in Sa nibe l Island for
Spring break w hen I received a pho ne
ca ll that my father had suffered an
acc ident. Apparently, he lost consciousness while in the resort swim-

ming pool and was a drow nin g victim .
While he was res usc itated and was o n
life suppo rt it was clear that the oxygen
deprivation was severe and he did not
survive.

We we re fortunate to have

been on th e way and we re ab le to see
him and be w ith him w he n he went to
be w ith th e Lord .
I wasn't ready for him to be gone.
But w ho ever is? Death is such a natura l event, yet it is something that we can
never be really prepared for and often
cannot accept. In the case of a lo ng,
pa inful and debilitating illness we can
look upon death as a merciful end and
can a lmost pray for it. But in a sudden

notes and conversati ons w ith many of

o ur lega l fam il y. You are all such wonderful people and, clearly, we are a ll in
this together. I spoke wit h some folks
w ho had lost parents, some w ho had
lost spo uses, some w ho had lost
fri e nds and law partners, and a few
who had endu red th e unspeakab le
hurt of lOSing a child . There is no rea l
reci pe to gettin g past the overwh el ming sadness and the feeling of the
empty place in a person's life. Two
recurring things seem to be a constant
fo r most people: th e power of faith
and the passage of time.
As attorn eys we are trai ned to

doubt, to qu esti o n everythin g, and to
demand stri ct proof of facts supporting
any propos itio n. Sometim es, th at
training can cause us to question our

fa ith . Afte r a ll, we are all very inte lligent individuals, hi ghl y educated with
adva nced reasoning sk ills. Where is
th e proof? O ur own stand ard of proof
can exceed "beyond a reasonable
doubt." For lawyers, everything is a
problem to be th oro ughl y dissected
a nd analyzed.
But faith simpl y exists absent scientific input, and without faith there is an
e mptiness.
When we suffer th at
inevitable, ultimate, and universal loss of
a loved o ne, finding the strength to deal
with it requires a lea p of faith . It is faith
which makes that pa in manageable.

"why" questio ns than can be answe red.

The poi nt is, time does ease the burden, but a strong faith makes it much less
of a burden in th e first place. When I
attended the funeral for George Bridges's
mother, I attended a celebratio n of her
go ing ho me. It was so wo nderful th at
while people were terribly sad to have
her pass, they were also joyous for he r
now th at she is in a truly better place.

I had many wo nde rful e-ma il s,

We often say that we should not let time

and traumati c situation there are more

pass us by and fail to mend old wounds. In
light of all of the things that have happened
to our membership lately, I encourage all of
you to make the phone call to your parents,
to let disputes with friends or colleagues of
forgotten genesis separate you from past
friendsh ips and to treasure those that you
love. We only have so long here on earth.
None of us have spare time for regrets later
when it is really too late.
The re is a sto ry a bo ut famed
Alaba ma football coach Bear Bryant
who was doing a TV commercial for
Bell Telephone Co. His last line in the
commercia l, to be delivered in his typica l gruff Bear style, was "Call your
Mama! " When he actuall y did th e taping, th o ug h, th e Bear improvi sed.
When he read the commercial he finished up with "Ca ll your Mama .... 1wish
I could ca ll mine." His mother had di ed
befo re th e shoot and he was taking her
death it kind of hard. Eve rybody in th e
studio was shocked at Bear's addition.
It was a wonderful ad lib, but nobody
would have as ked him to do such a
wo nderful , yet painful thin g.
A producer who was in th e studi o
heard the ta ke and was so moved th at
he went home a nd had a long and
overdue talk with his father on th e
phone. It was o ne of the best conversati o ns that th ey had ever had, and
allowed th e m to me nd so me fences.
They ended the conversati on by te lling
each oth er that th ey loved o ne another
and that th ey woul d talk aga in soo n.
That evening, the man's father died of a
heart attack. Witho ut the Bear's comments
that day he never would have had the
opportunity to talk to his dad one last time.
As columnist Lewis G rizzard said
when re lating this story in The Atlanta
Post: "I don't have to hit yo u over the
head with this, do I?"
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The Leadership Committee for the 2004 - 2005 Campaign For Legal Services
Thanks the Following Generous Donors
l eaders ..... $4,800+
Gifts to the Arlene Falotico Memorial Fund

Gifts 10 the Harold l. Goldman Memorial Fund
Senior Partners ..... S2,400+
Robert Baizer

The Harold and Ruth Goldman Philanthropic Fund
YWCA of Lake Forest
Partners..... $l ,200+
Raymond Kl oss

Leibowitz law Center
Hen. Victoria Martin in memory of Han. Thomas

Smoker
linda Spring
Advocates ..... $600+

Assislant Stale's Attorneys of lake County (also listed
individua lly)

Chausow, Shafer & Gert ler
Gayle Kenney Dompke

Deborah Goldberg

Col. Thomas CInd Elizabeth Hamlin in memory of
Arlene Falotico
Mari-jo Jacquene in memory of Walter Buranlis

Katz, Goldstein & Warren
Unn & Campe, ltd.
Miller, Shakman & Hamilton, lLP in memory of
Harold l. Goldman
Joseph Poell
Gary l. Schlesinger
Sanford Sloane and Paulelte HerbSlman
Peers ..... $300+
Bollman, Lesser & McGlynn
Kenneth and Edith Burns, Jr.
Ann Buche Conroy
Dam, Snell & Ta ... eirne lid.
Claire D. de Chazal
Da... id Del Rc
Hon. Fred and Stephanie Foreman
Marykay Fay
William Y. Franks
Scot B. Gibson
Judith Goodie
Haskris
Jack and Calherine Herrmann
Garrick J. Hodge
Hollisler tnc
Kalcheim, Schalz & Berger
Da ... id S. Kerpel
Jerald A. Kessler
Sle...e l arson
Sally Lichter
Tom Lilien and Linda ROlhnaget
lindsay & Rappaport
Bill and Wendy Lipsman
Newland, Newland & Newland
John Quinn
Swan and Helen Reid
Peter Schlax
Susan B. Skarecky
Charles W. Smilh
Lawrence and Jane Smith
Peter Trobe and Jim Babowice
Barbara A. Weiner
Gordon and Joan While
Hon. Diane and Bryan Winter
Bernard Wysocki, Perry Smith & leslie Klocek
Associates ..... $ 120+
Ancel, Glick, Diamond, Bush, OiCianni & Rolek
l ee A. Arbus
Michael 1. Cavanaugh
Murray R. Conzelman
Joseph E. Davis in Honor of Emilio Santi's ret irement
luer Dorenfeld
Pau and Elaine Eagon
Andrew Eichner

suppo~

Gretchen E. Fisher
Flannery, Hoover & Boyd
Albert and Suzanne Friedman in Honor of Amy Weiss
David l. Gates & Associales
June & john Gleason
Kennelh and Bobbie Glick
joy Gossman & Greg Ticsay
Christopher and Maureen Griffith
The Hershinow Family in Honor of Emilio Santi's retiremenl
Hon. Mitchell and Sara Hoffman
Bridget Hutchen
Julius Ishida
Kevin Kane and Mary Rose Strubbe
Michael T. Kennedy
Joseph and Jennifer Kolar
Howard M. lang, Esq.
ScOIl and Betsy l assar
Mark Lidschin
Wi lliam and Suzanne lindsay
Floyd A. Mandell
Mr. and Mrs. Richard l. Menson
Hon. Robert Mcqueen
Law Offices of Stuart A. Reid in memory of Wayne Flanigan
Elizabeth M. Rochford
Claire Rothnagel
Sam and Judy Rothnagel
Lois B. Ryan and Dennis P. Ryan, Sr.
Thomas Sch ippers
Marjorie Sher
Robert S. Smilh. Jf.
Hon. Henry C. Tonigan
Joseph H. Vogler
Hon. Michael and Hon. Jane Waller
Terry L Weppler
Betsy Wolf·Friestedt
Bruce and Jennifer Ya lowitz
Supporlers......$60+
Anonymous
David and Susan Barkhausen
Jon L Beermann
lori Weiss Berdenis
Hon. Terrence Brady
Laurie Breilkopf
Hon. George Bridges
lawrence and Geraldine Callan
Malt Chancey
Maren Christensen
Michael J. Conway
Irene Halkia s Curran
Patricia A. Oanloe
James D. Dasso
Gene and Mary Rita DiMonte
Ho n. Wallace and Joan Dunn
Charles E. Ex
Sen . Adeline J. Geo-Karis
Joel D. Gingiss
law Oftkes of Goldberg & Kane and Law Office of Marjorie Shef
in memory of Berfe Schwartz
l aw Offices of Goldberg & Kane and Law Office of Marjorie Sher
in memory of Nancy Schuster Waites' mother
Gunnar Gunnarsson
Howard and Deborah Haile
James A. Harbaugh
David H. Harris, Jf.
louise and Bill Hayes
Charles Hoffman and Tamara Schiller
Matthew Kaplan & Associates
John T. Kennedy
Richard and linda Kopsick
Mark Lezotte and Patti Little
Donald M. lonchar, Jr.
Ha n . Ray McKoski
Kenneth J. Michalowski
Morgan & Mitlelman, Ud.
O'Hagan, Smith & Amundsen
Paul f. O'Keefe
Alan Pearlman
Gerald l. Pollack

Kendrick Scott
Da... id A. Semmelman
Mary f. Stanton
Alan l. Siefa niak
Elaine M. Stenzel
Sulli ...an, Smith, Hauser & Noonan
Marian Vahl
John B. Van Duzer, Jf.
Roge r A. White & Associates
Friends ...... Under $60
Anonymo us in Honor of Julie Lundqu ist
Tom Anger
Judy Swa nson-Bethge
Henry and Beverly Bogdala
Dianne Casuto
Steven Crowley
Fred Day
Carolina DeLeon
Matt DeMarlini
Sieve DeRue
Sharon l. Doney
Amy Meister Falbc
Ad Fisz
Robert J. Fox
Deborah Goldberg a nd Neil Puller
in memory of june Peterson - Gleason's father
Harold and Ruth Goldman
in memory of Michael E...ans
Harold and Ruth Goldman
in memory of Dorie Friedman
Harold and Ruth Goldman
in memory Irving M. Friedman
Harold and Ruth Goldman in memory of Sara Hirsch
Harold and Ruth Goldman in memory of leah P. Klein
Judit h Goodie in memory of Ronald Wiegand
Angela Gounlan is
Randy Heidenfelder
Beth Herndobler
Scott Hoffert
Matt Hoffmann
Eric Kalata
Benjamin Kessler
Dirk W. Ki tzmiller
Tim Konz
Lois Kulinsky & Assoc., lid.
Ken LaRue
Stephen Maizlish, Joyce Goldberg and Rivka
in Honor of Deborah Goldberg
Meg Marcouiller
Steven A. McGinty
lawrence E. McShane
Helen Moorman
Hon. Margaret J. Mullen
Tonie Newsome
ViCIOf O ' Bloc k
Veronica O'Ma lley
MikeOri
Erin Potempa
Tony Poise
John M. Quintanilla
Krysia Ressler
Kristen Robinson
Richard l. Sarmant
Mark and Ruth Schlossberg
in Honor of Linda Rothnagel
Hon. Charles F. and Eda Scali
Dan Shanes
Marjorie Sher in Honor of Deborah Goldberg
james K. Simonian
Nathan Stalter
Jon and Patricia Stickney
George St rickla nd
Kathleen Swell
Ke ... in and Carol Van Call
f. Brooke Wanzenberg
Carla Wyckoff

indiviI~I~~nd~~~r~o~~!2esl}r~ri !?aE ~~~r!icJ/anrI2~o~~tee~~~/rslp~~~~O~ SSi51

of these generous
o ...er 2,400 lake County house·
The
holds annually. The programs assist clients with cril ical, basic needs problems such as domestic violence, access to health care, defense of mortgage foreclosures or e ... ictions,
and disability-related issues. We thank e ...ery one of these donors for playing a critical role in making equal access to justice a step closer to real ity in Lake County.
Jerry Kessler, June Peterson-Gleason: Campaign Co-Chairs
Peter Schlax, Chai r, Lake County Bar Association Member Prairie State Board of Directors,lega l Aid Commillee
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Estate Planning For Clients
During Dissolution
by Fredric Bryan Lesser

he concept of common law property ownership, which dominates
estate planning, and the concept
of marital property ri ghts, which dominates divorce, are like shi ps passing in
the night. Neither area of law provides
significant acknowledgement of th e
other. See, e.g., Marriage of Ignatius,
338 III.App.3d 652, 660-661, 788
N.E.2d 794 (2003). Parties to a dissolution should understand the precarious position they are in if they are
thru st by death or disability from one
ship to the other.

T

Common law property is the usual
and customary law governing the ownership of assets. When I open a bank
account in my own name alone, I have

th e complete ownership of th e
account. No one else has any rights in
that account. I can dispose of that
account, and transfer any ri ghts to it, in
any manner I see fit, even th ough th e
purpose of the tran sfer is to minimize
or defeat my wife's interests in th e
account. Johnson v. LaGrange State
Bank, 73 1I1.2d 342, 357, 383 N.E.2d
185 (1978); Blankenship v. Haff, 233
III. 116,84 N.E. 192 (1908).
If I die, the account is then owned
by my estate. I have complete control
over my estate, I can leave money to
anyone I choose: to my wife or to my
chi ldren or to a charity or to a significant other.
If the account passes
through my estate, my wife has the right
to renounce my Will and take a 1/3rd
share of the account. This is a right
granted to her by statute. 75 5 ILCS 5/28. But if I declare myself to be trustee of
the account, then upon my death, a

successor trustee owns the account and
I may provide in the trust for the
account to be distributed to persons
other than my wife, and she has no
equivalent right to renounce my trust.

However, I' m married and thi s
account was opened during the marriage with money earned during the
marriage. So if my wife sues for a
divorce, even though she is not named
on that account, the account is marital
property and the court, in the divorce,
can award her all or some part of that
account as part of an equitable division of the marital assets. This is again,
a right created by statute.
If I live through the divorce, her marital ri ghts wi ll probably prevail and she
wi ll receive an eqUitable division of my
money. If I die before or while the
divorce is still pending, the divorce will
abate and her marital rights will be gone;
my common law property rights will
determine how the account is owned.
Thi s disconnect is what lies at the heart
of estate planning during a divorce.
Estate planning generally means
arranging the client's assets so that (I ) If
th e client becomes mentally disabled,
those assets will be available for the
cI ient's care and benefit, and (II) When
the client dies, the assets will pass as
the client desires.
I. Disability Planning
Let's start with the easy part :
Disability planning primarily involves
using powers of attorney. The Illinois
Statutory Short Form Powers of Attorney
for Health Care and Property are cheap,
simple and uncontroversial. Your client

can obtain the forms from you or
through many other sources. The forms
are enacted as part of the Illinois Power
of Attorney Act. 755 ILCS 45/1-1 et seq.
Powers of attorney are on ly va lid during
th e client's lifetime and will not serve as
a substitute for a Will or a Living Trust.
The powers can serve as a gangplank
al lOWing your client to cross over a period of disability.
A. Health Care Powers.
In the absence of a Health Care
Power of attorney, th e estranged
spouse has the authority to make medical decisions for the client if the
client's physician certifi es that the
client cannot make decisions. Illinois
Health Care Surrogate Act, 755 ILCS
40/ 1 et seq. ; Coffins v. Lake Forest
N.E.2d
Hospital, 213 IIl.2d 234, _
_ (2004). As soon as th e client feel s
that hi s spouse no longer has his best
interests in mind, the client should sign
a Health Care Power, granting a more
trusted person the right to make personal and health ca re dec isions for the
client. These dec isions include the termination of life support, but also
include a myriad of other circumstances while the client may be tem porarily disabled by a stroke, car accident or other trauma.
Most importantly, the Health Care
Power also includes a nomination of
the named agent to serve as the
guardian of the client's person should
the client become permanently disabled. Without the signed power, if
the client becomes disabled, it is quite
possible, even likely, that the estranged
spouse will be appOinted as guardian.
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B. Property Powers.

lect and receipt for any claim
o r sett lement proceeds and
waive or release all ri ghts of
the principal; employ attorneys and others and enter

The same concerns apply to creating a Property Power of Attorney,
although I do suggest that, unless the
client has great trust and confidence in
the agent, that the property power not
include any current powers, but just
the nom i nation. Property Powers are
more problematic than Health Care
Powers; I'm more worried about someone stealing from the client than I am
about someone killing them.
A
Property Power is also known as a
IILicense to Steal ".

into contingency agreements
and other contracts as neces-

sary in connection w ith litigation; and, in general, exercise

all powers with respect to
claims and litigation which
the principal could if present
and under no disability. 755
ILC545/3 -4(j).
If th e intention is to include the
power to direct the progress of the dissolution case, I suggest that this power
be expressly granted in paragraph 3 of
the Property Power form and that the
client not rely upon the general grant
of power to the agent.

The client may also consider granti ng a Property Power to the agent, but
making the power a "spring ing"
power, that is, one which is not effective when the client signs the power,
but on ly springs into existence on a
later occurrence, such as a physician

certifying in writing that th e cl ient is
not able to give prompt and intelligent
consideration to financial matters.

At least in theory, Property Powers
can also include the power to direct an
attorney in the conduct of the dissolution action and to direct the transfer of
property divided in the divorce if the
cl ient becomes mentally disabled. I
was not able to find any case precedent for that theory, but on its face, the
Illinois Power of Attorney Act appears
to grant that authority:
(j) Claims and litigation. The
agent is authorized to: insti-

II. Dispositions On Death
There are three primary vehicles for
estate planning on death: (1) Joint
Tenan cy; (2) Will; and (3) Living Trust.
There are also other techniques, such
as beneficiary designations for IRAs,
401 ks and life insurance, and Totten
Trusts and POD accounts, but these
are typica lly subsidiary to the primary
vehicle.
Wh ich vehicle to choose
depends in large measure on: (A) who
does the client want to benefit; (B) how
th e client changes the estate plan; and
(C) what happens if client dies during
th e divorce?

A. Who Does the Client Want To
Benefit?

tute/ prosecute, defend, aban-

don, compromise, arbitrate,
settle and dispose of any
claim in favor of or against

the principal or any property
interests of the principal; col-
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1. Spouse. I start from the assumption that the client does not want to
benefit their spouse, since my topic
assumes that they are getting divorced,
but as you al l know,
there are many differ& ASSOCIATES ent circumstances and
some people are more
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anxious

to

get

divorced than others.
There may be circumstances, particularly
where the client does
not feel great animosity
towards
their
spouse despite the
divorce and they have
minor children together, where the client
may simply want to

leave their assets to th e surviving
spouse after the divorce is final.
In this circumstance, the client
does not need to act until the dissolution is final. A Wi ll , rather than a
Living Trust or a Joint Tenancy account,
should suit their needs. The client will
need to make a new Will affirmatively
stating their desire to benefit the exspouse. Under the Probate Code, if
the client had a Will naming their
spouse, and then they divorce, the
prior spouse will be presumed to have
predeceased the cl ient.
(b) No will or any part thereof
is revoked by any change in
the circumstances, condition

or marital statu s of the testator, except that dissolution of
marriage or declaration of
invalidity of the marriage of
the testator revokes every
legacy or interest or power of
appoin tm ent given to or nom-

inat ion to fiduciary office of
the testatorIs former spouse in

a wi II executed before th e
entry of the judgment of dissoluti on of marriage or declaration of invalidity of marriage and the will takes effect
in the same manner as if the

former spouse had died
before the testator. 755 ILC5
5/4-7(b).
The rule of construction that
divorce revokes the benefit is not true
for trusts or beneficiary designations.
See, e.g., Allan v. Allan, 226 Ill.App.3d
576, 589 N.E.2d 1133 (1992).
Pending or after the divorce , if the
client no longer wants to benefit the
soon-to-be ex-spouse, the client needs
to act to change the trust or beneficiary
designation.

2. Minor Children of the Parties. If
the parties have minor chi ldren, most
clients w ill want to benefit them to the
exclusion of their estranged spouse.
This wi ll normally require a change in
the client's current estate plan. If the
client has no Will at al l, Illinois law
provides that th eir estate wil l pass half
to their chi ldren (at age 18) and half to
the estranged spouse. 755 ILC5 5/21(a). The other party to the divorce,
being also the parent of those same
minor child ren, may have no objection

May 2005
to a change which excludes the
estranged spouse but benefits th eir
mutual children.
In this circumstance, the client
should create a Living Trust naming a
third-party tru stee to hold the assets
until the minor children reach some
greater age. Under the law, if no
trustee is appointed, then the money
w ill be held for the children in a
guardianship, the surviving parent wil l
most likely be appointed as guardi an,
and the chi ldren wi ll receive the
money at age 18. This is not good
planning. The client can and should,
probably with the acquiescence or
agreement of the estranged spouse,
create a Living Tru st and provide that
upon th e client's death, th e money wi ll
be held by a bank trust company for
th e benefit of th e children and distributed to them when they reach age 30
(or maybe 50).

3. Someone Else. The client may
not have minor chi ldren, or children in
com mon with the estranged spouse, or
the client may simp ly want to benefit
his own parents or sibli ngs, or may
want to benefit a new significant other.
Needless to say, this may not sit well
with the estranged spouse. This is
where estate planning during disso lution becomes difficult.
The choice of vehicle is the easy
part: th e Living Trust is certainly the
optimum vehicle. The Living Trust will
protect you r client if the client
becomes disabled and keep the client
out of the guardianship cou rt. The
client w ill be able to change the trust
at will and to change the reS iduary
beneficiaries without interference. The
Li ving Trust is a private document and
during the client's lifetime, only the
custod ians of the assets (e.g., a bank or
stock broker) are entitl ed to a copy.
After the client dies, the Living Trust is
not filed w ith th e Probate Court and
only th e named beneficiari es, not an
estranged spouse, are enti tl ed to see
th e Living Tru st. The Living Trust does
not pass through Probate and so the
estranged spouse wi ll not be able to
renounce th e Living Trust. If the client
dies during the dissolution process,
unlike Joint Tenancy, the estranged
spouse will only receive what your
client wants them to receive.

Page 9

The Docket
The problem is how to get th e
assets into th e Living Trust. Obviously,
the earlier in th e dissolution proceeding the client sta rts, the easier the
transfer will be. The optima l time
wou ld seem to be on the eve of filing
for divorce.
Anyone, even a party in a divorce,
has th e right to transfer th eir assets.
Payne v. River Forest State Bank &
Trust Company, 81 III.App.3d 1128,
1131 , 401 N.E.2d 1229 (1980). " He
may do so even though th e transfer is
for the precise purpose of minimizing
or defeating the statutory marital interest of his spouse in the property transferred or conveyed." Payne, supra;
Johnson v. LaGrange State Bank, 73
1I1.2d 342, 357, 383 N .E.2d 185, 192
(1978); and Hoeffner v. Hoeffner, 389
III. 253, 59 N .E.2d 684 (1945). The
transfer or conveyance is not subject to

attack by his surviving spouse unless
th e transaction is a sham and colorable
or illusory and tantamount to a fraud
on hi s marital rights. Payne, supra;
Johnson, supra; Holmes v. Mims, 1
1I1. 2d 274, 115 N.E.2d 790 (1953).
This ri ght to transfer is codified in
the Lifetime Tran sfer of Property Act,
755 ILCS 25/ 1 et seq. , w hi ch provides:
1. An otherwise va lid transfer
of property, in trust or otherw ise, by a decedent during
his or her lifetime, shall not,
in the absence of an intent to
defraud, be inva lid, in whole
or in part, on th e ground that
it is illusory because th e
decedent retained any power
or right with respect to th e
property. (Emphasis added.)
2. This act takes effect upon
becoming
a
law and applies
to
savin gs
account

living tru st or joint tenancy, which
deprives th e spouse of any benefit may
be attacked as a "fraud o n the marital
ri ght". The marital ri ght is a very thin
life-preserve r which may not keep the
client afloat.
The marital right derives from
Sections 2- 1(a) and 2-8 of the Probate
Code. Section 2-1 provides for intestate succession, and 2-8 provides th e
spouse's right to reno unce a w ill and
take a share of a deceased spouse's
probate estate. In re Estate of Mocny,
257 II I.App.3d 29 1, 294, 630 N.E .2d
87 (1993), The marital right exists only
after a spouse is dead; until that time,
th e spouse has on Iy an expectancy and
not an enfo rceabl e property ri ght.
Toman v. Svoboda, 39 III.App.3d 394,
398, 349 N.E.2d 668 (1976); Centioli,
supra, 335 III.App.3d at 656.
The modern " marital right" is a
statutory successor to the much
stronger medieva l concept of dower.
As th e Court explained in th e seminal
case of Toman v. Svoboda, 39
III.App.3 d at 397-98:
Unlike th e common law
dower right (now abo lished in
Illinois; III.Rev.Stat.1973, ch.
3 par. 18) which, under given
circumstances, attached to all
real property owned in fee by
the deceased spouse at any
time during the continuation
of a valid m arri age and
which, during th e lifeti me of
both spouses, constituted th e
marital right of inchoate
dower, the statutory marital
right has no in choate stage,
since it applies only to property w hi ch the deceased

tru sts

establi shed on
or
after
its
effective date,
and as to all
other transfers
this
Act
is
declaratory of
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to a change which excl udes the
estran ged spouse but benefits their
mutual ch ildren.
In this ci rcumstance, th e client
should create a Living Trust naming a
third-party tru stee to hold the assets
until th e minor children reach some
grea ter age. Under the law, if no
trustee is appointed, then the money
will be held for th e children in a
guardianship, the surviving parent w ill
most likely be appoin ted as guardian ,
and the children wi ll receive th e
money at age 18. This is not good
planning. The client ca n and should,
probably w ith the acqui escence or
agreement of the estranged spouse,
create a Living Trust and provide th at
upon the client's death, the money wi ll
be held by a bank tru st company for
the benefit of th e chi Idren and distributed to them when th ey reach age 30
(or maybe SO).

3. Someone Else. The cI ient may
not have minor children, or children in
common with the estranged spouse, or
the cl ient may simply want to benefit
his own parents or Siblings, or may
want to benefit a new significant other.
Needless to say, this may not sit well
with the estranged spouse. This is
where estate planning during dissolution becomes difficult.
The choice of vehicle is the easy
part: the Living Tru st is certainly the
optimum vehicle. The Living Trust will
protect your client if th e client
becomes disabled and keep the cI ient
out of the guardianship court. The
cI ient w i II be able to change the tru st
at will and to change th e residu ary
benefi ciari es w ithout interference. The
Li ving Tru st is a private document and
during th e client's lifetime, only the
custodians of the assets (e.g., a bank or
stock broker) are entitled to a copy.
After the client dies, th e Li vi ng Trust is
not fi led with the Probate Court and
only the named beneficiaries, not an
estranged spouse, are entitled to see
th e Li ving Trust. The Living Trust does
not pass thro ugh Probate and so th e
estranged spouse wi II not be able to
re nounce the Living Tru st. If the client
dies during the di ssolution process,
unlike Joint Tenancy, th e estran ged
spouse wi ll only receive w hat your
cli ent wants th em to receive.
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The problem is how to get the
assets into the Living Trust. Obvious ly,
th e earli er in th e dissolution proceeding th e client starts, th e easier th e
tran sfer wi ll be. The optimal time
would seem to be on th e eve of filing
for divorce.
Anyone, even a party in a divorce,
has th e ri ght to transfer th eir assets.
Payne v. River Forest State Bank &
Trust Company, 81 III.App.3d 1128,
1131 , 401 N.E.2d 1229 (1980). " He
may do so even though th e tran sfer is
for the precise purpose of minimizing
or defeatin g the statutory marital interest of hi s spouse in the property tran sferred or conveyed ."
Payne, supra;
Johnson v. LaGrange Sta te Bank, 73
IIl.2d 342, 357, 383 N.E.2d 185, 192
(19781; and Hoeffn er v. Hoeffner, 389
III. 253, 59 N. E. 2d 684 (1 945). The
transfer or conveyance is not subject to
atta ck by hi s surviving spouse unless
th e transaction is a sham and colorable
or illusory and tantamount to a fraud
on his marital rights. Payne, supra;
Johnson, supra; Holmes v. Mims, 1
IIl.2d 274 , 11 5 N.E .2d 790 (1953).

living trust o r j oint tenancy, whi ch
deprives the spouse of any benefit may
be attacked as a "fraud on th e marita I
ri ght". The marital right is a very thin
life-preserver which may not keep the
client afloat.
The marital right d erives from
Secti ons 2- 1(a) and 2-8 of the Probate
Code. Section 2-1 provides for intestate success ion, and 2-8 provides the
spouse's right to ren ounce a w ill and
take a share of a deceased spouse's
probate estate. /n re Estate of M ocny,
257 III .App.3d 291, 294, 630 N.E.2d
87 (1993). The marital ri ght ex ists onl y
after a spouse is dead; until that tim e,
th e spouse has onl y an expectancy and
not an enforceabl e propert y ri ght.
Toman v. Svoboda, 39 III.App.3d 394,
398, 349 N.E.2d 668 (1976); Centio /i,
supra, 335 III .App.3d at 656.
The modern " marital ri ght" is a

statutory successor to

the

much

stro nger med ieval concept of dower.
As th e Court expla ined in th e seminal
ca se of To man v. Svoboda, 39
III.App.3d at 39 7-98:
Unlike th e comm on law
dower right (now abolished in
Illinois; III.Rev.Stat.1 973, ch.
3 par. 18) which, under given
circumstances, attached to all
real property owned in fee by
th e deceased spo use at any
time during the continuation
of a valid marriage and
which, during the lifetime of
both spouses, constituted the
marital right of inchoate
dow er, the statutory marital
right has no inchoate stage,
since it applies only to property w hich th e deceased

This right to tran sfer is codified in
th e Lifetim e Transfer of Property Act,
755 ILCS 25/1 et seq. , which provides :
1. An otherwise valid transfer
of prope rty, in tru st or otherwise, by a decedent during
his or her lifetime, sha ll not,
in the absence of an intent to
defraud, be invalid, in whole
or in part, on th e ground that
it is illusory because the
decedent retain ed any power
or right w ith respect to the
property. (Emphasis added.)
2. Thi s act takes effect upon
becoming
a
law and applies
to
savings
account tru sts
estab lished on
or
aft er
its
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spouse owns in fee at th e date
of his or her dea th. Petta v.
Host, 1 IIl.2d 293, 11 5
N.E.2d 881. Prio r to that date
of death, th e statutory marital
right is a pure expectan cy
which, however, cannot be
defeated unil aterall y by any
testamentary tran sfer of the
deceased spouse. Hence, the
statutory marital right does
not enjoy th e same protection
as was afforded to the common law in choa te dower,
namel y, that, once the
in choate dower atta ched, it
could not th erea fter be
defeated by any unilateral
inter vivos act of the owner
spouse.
It foll ows th at, with th e
exception of cert ain so-called
'illusory' inter vivos transfers
of his or her own property by
th e now deceased spouse, .
th e owner and now deceased
spouse
may
co mpletel y
defeat th e statuto ry marital
right of the surviving spouse
simply by arranging not to be
the owner of any property at
the date of hi s or her death by
reason of having made rea l
(as opposed to sham or merely colorable) inter vivos donative tran sfers of all of hi s or
her own property to persons
other th an th e surviv ing
spouse. N or does th e statutory marital ri ght (unlike certain
contractual ri ghts of a surviving spouse) impose any duty
on th e owner spouse to deal
with his or her property during the lifetime of both spouses in what might be rega rd ed
as a normal or reasonable

course of dealing with one's
own propert y, ei th er as to all
or as to a disproportionate

share of that property.... Thi s
principle

is

sometimes

exp ressed by saying that,
insofar as the statutory marital
ri ght is concern ed, th e owner
and now deceased spouse, in
th e lifetime of both spouses,
has the absolute ri ght actually
and rea lly to dispose of his or

her own property in any manner he or she sees fit without
the concurren ce or even the

knowledge of the now surv iving spouse . And, moreover,

he or she may do so even
though he or she does so fo r
the precise purpose of thereby minimizing or completely
defeating th e interest which
the now surviving spouse
would
otherwise
have
obtained by reason of th e
statutory
marital
right.
(Citations omitted).
The phrase "fraud on the marital
right" is ve ry misl ea ding, since the tra -

ditiona l concept of fraud is not an element of an action to enforce the right.
j ohnson, 73 1I1.2d at 359; Payne, 81
III.App.3d at 1131 . Instead, the challenging spouse must show that th e
change was made "with the intent to
defraud ," which mea ns that th e
change was "illusory" or "colorable."

johnson. The Illinoi s Supreme Court
has defined the term s: "[A] n illusory
transfer is one which takes back all th at
it gives, while a colorable transfer is
one which appears absolute on its face
but due to some secret or tacit understanding between th e tran sferor and
th e transferee the tran sfer is, in fa ct,
not a transfer because the parti es
intended that ownership be retained
by th e transferor." johnson, 73 IIl.2d at
359. The Supreme Court stated in
johnson, 73 IIUd at 3S9:
The intent to defraud is found
in th e nature of th e transfer,
whether it be illu sory or colorable. In either event the
transfer is a fraud on th e marital rights because the tran sferor in reality had no intent
to convey any present interest
in the property but, in fact,
intended to retain complete
ownership .
Although th e
spouse's m arital rights can be
defeated by an actu al transfer,
a purported transfer whereby
th e owner does not intend to
convey a present interest, but
intends to retain ownership,
is evidence of an intent to

defra ud . (Citati on om itted).
The Courts have repea tedly rul ed,
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beginning with joh nson, that even if
th e client retains control over the
assets, includin g being trustee and
reserving the right to amend or revoke
a trust into w hich th e assets are placed,
th e tran sfer is va l id and does not constitute a "fraud on the marital right."
This is so even if the expressed, deliberate intention of th e cli ent was to
deprive their spouse of the asset. It is
hard to imagine any type of tran sfer
that would actually constitute a "fraud
on the marital ri ght."
The last reported decision that I
could discover finding a fraud on the
marital right was Montgomery v.
Michaels, 54 1I1. 2d 532, 301 N.E.2d
465 (1973). Montgomery involved the
creation of a Totten Trust benefiting
som eo ne other than a spouse.
Montgomery was express ly limited to
its facts by th e Supreme Court in
j ohnson, 73 Ill.2d at 356, and probably has been overrul ed by th e General
Assembly through th e ad opti on of th e
Lifetime Transfer o f Property Act. 73
1I1. 2d at 359-360. Nonetheless, Totten
Trusts and th eir m odern cousin Pay On
Death Accounts should be avoided in
estate planning during di sso lution .
Therefore, a party to a divorce is
free to make pretty much any estate
plan they choose, without being limited by the " marital right " of th e
estranged spouse. The tri ck is that th ey
need to plot a course for common law
control over the asset w hen they make
the plan, either as the sole owner or as
the Joint Tenancy of the asset, so th at
th ey can transfer the asset into a Li ving
Tru st with the cI ient as th e trustee.
B. Changing the Estate Plan
If th e client is still ea rl y in the
process, and no case has yet been
filed, th e client m ay crea te and fund a
living trust w hi ch prOVides th at, upon
the client's death, the assets will go to
w homever th e client w ishes to benefit.
johnson. The client can remove funds
from joint accounts and transfer th ose
funds to new accounts in th e name of
the client's new livi ng trust. The Living
Tru st will be a grantor trust for income
tax purposes and continue to use th e
cl ient's soc ial security number as its
taxpayer id number. The Li vi ng Trust
w i II be the cI ient's I ifeboat to preserve
the assets.
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Even if an order has already been
entered which precludes either party
from transferring assets, they may still
change their wills or, if they already
have a living trust, terms of the trust.
Parties to a divorce are allowed to
change their estate plans, even if that
change might defeat the marital rights
of the spouse.
The Appellate Court recently made
that abundantly clear in Marriage of
Centioli, 335 III.App.3d 650, 781
N.E.2d 611 (2002). In Centioli, Gerard
had already created a living trust, naming himself as the trustee of his own
assets and reserving to himself the right
to revoke or amend the trust. Debora
sought a preliminary injunction to prevent her husband from changing the
terms of his living trust pending the
divorce and the equitable division of
their assets. The First District would
have none of it:
Here, Gerard has a revocable
trust in the nature of a will
substitute which provides that
his estate will pour over into
his trust upon his death.
Thus, Debora's right to a beneficial interest in Gerard's
trust was
but
a
mere
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Rather, the right Debora seeks
to protect in the instant case is
essentially the continued right
to an equitable distribution of
the marital assets in the event
of Gerard's death.
However, it is well settled in
Illinois that the death of either
party to a divorce action prior
to final judgment deprives the
circuit court of jurisdiction
over all aspects of the marriage relationship. (Citation
omitted.) Thus, if Gerard were
to die during the pendency of
the divorce proceedings, the
assets in his trust would no
longer be within the divorce
court's jurisdiction and would
instead be subject to probate
law which is concerned not
with equitable distribution of
property, but only with property rights. In Illinois, if Gerard
dies intestate, Debora would
be entitled to one half of his
estate if Gerard has surviving
descendants or all of the
estate if he has no surviving
descendants. 755 ILCS 5/21(a), (c) (West 2000).
If
Gerard dies testate, Debora
has the right to renounce
Gerard's will and claim her
elective share of one third of
the estate if Gerard leaves
descendants or one half of the
estate if he leaves no descendants. 755 ILCS 5/ 2-8(a)
(West 2000).
We are cognizant, however,
of the possible inconsistencies
between Debora's rights in
divorce and her spousal
rights. If Gerard were to transfer all of his assets into the
trust prior to his death such
that none of the assets were to
pass through probate, Debora
could be undercompensated.
johnson v. La Grange State
Bank, 73 IIl.2d 342, 358, 383
N.E.2d 185, 192 (1978) (property transferred to a revocable
trust prior to death not subject

expectancy. While Gerard's
change in beneficiary may be
a relevant factor in determining an equitable distribution
of property (citation omitted),
it cannot be characterized as
a vested property interest
within the ambit of the
[Dissolution)
Act.
Consequently, her beneficial
interest is not a clearly ascertainable right to be protected.
Furthermore, while Debora
argues that she only seeks to
maintain the status quo, the
effect of requiring Gerard to
replace her as the beneficiary
during the pendency of the
dissolution
proceedings
would result in her obtaining
his entire estate if he were to
die during the pendency of the
divorce. This amount would
be certainly more than she
would acquire under an equitable distribution of the marital
estate and would result in an

orable' or 'illusory' and tanta-

overcompensation to Debora.

mount to fraud"). We agree

to surviving spouse's renunci-

ation unless transfer was IlIcol_

that this outcome would not
reflect the partnership-based
theory of marriage. Centioli,
335 III.App.3d at 656-57.
The Court then went on to contrast
Illinois with North Carolina law. In
North Carolina, the legislature has provided that a pending action for equitable
distribution of marital assets does not
abate upon the death of a party. N.C.
Gen.5tat. § 50-20(1) (2001 ). Additionally,
under the North Carolina intestacy and
surviving spouse statutes, the court must
consider property passing to a surviving
spouse through equitable distribution in
formulating a surviving spouse's elective
share or intestate succession share. See
N.C. Gen Stat. §§ 30-3.2(dl, 30-3.3(a)
(West 2001). That will not, however,
help your clients.
Thus, if the parties' assets are in

Joint Tenancy or your client controls
the asset, such as with an IRA or a
401 k, the answer is easy. Create a
Living Trust and transfer any asset you
can transfer to your client as trustee of

the Living Trust. The client should consider changing the deSignated beneficiary of the life insurance policy, IRA
or 401 k to his Living Trust. Sometimes,
depending upon the nature of the
reSiduary beneficiaries of the Living
Trust, there can be unintended income
tax ramifications and so care should be
exercised in this regard.

C. What Happens If Your Client Dies
During The Dissolution
If the assets are held in Joint
Tenancy, or the other spouse controls
the assets, and the client is suffering
from a terminal condition and may not
live until the divorce is final, the client
needs to act. On the other hand, if
your client controls the assets and is
the healthy spouse, it is in the client's
best interests to maintain the status
quo.
If your client does not control the
assets and is ill, your client is in a
foundering boat with an iceberg dead
ahead. The difficulty is well illustrated
and explained by two recent cases: (1)
Copeland v. McLean, 327 III.App.3d
855, 763 N.E.2d 941 (2002), and (2)
Marriage of Ingatius, 338 III.App.3d
652 (2003).

1. Copeland. In Copeland, both par-
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ties had children from prior marriages.
The wife suffered from cancer and
wanted to benefit her children rather
than her spouse. She sued for divorce,
and an order was entered which
restrained the parties from transferring
any assets, which were primarily held in
joint tenancy. The wife also asked that
the court enter an order terminating th e
marriage so that she could "dispose of
her just portion of the assets." The wife
also made a new Will which benefited
children from prior to the marriage.
This Will would be of limited or no benefit, however, unless the marriage was

terminated. If the marriage was not terminated, the divorce action would
immediately abate on her death and the
husband would take the assets as the
surviving joint tenant. He could also
renounce her Will and take 1/3 rd of her
estate. The trial court found that the
wife's terminal condition was "appro-

priate circumstances" to justify bifurcating the dissolution action and entered a
final written o'rder of dissolution, reserving all issues other than grounds. The
wife died 1 5 days later.
The Appellate Court, relying on
Marriage of Blount, 197 III.App.3d
816,555 N.E.2d 114 (1990), affirmed
the trial court's finding that the wife's
terminal condition constituted appropriate circumstances for bifurcation.

The Appellate Court particularly relied
upon Section 401 (b) of th e Dissolution
Act, which provides in part: " The
death of a party subsequent to entry of
a judgment for dissolution but before
judgment on res erved issues shall not
abate the proceedings."
The Copeland Court observed:
While this statute does not
give a spousels estate the
right to pursue a divorce
action, it does provide where
a judgment of dissolution has
been entered prior to death ,
the action will not instantly
beco me a probate matter.
See In re Marriage of Davies,
95 IIUd 474, 479-80, 448
N.E.2d 882, 884-85 (1983)
Clearly, our legislature contemplated just the situation
presented in the instant case,

and it intended the desire of a
party seeking a divorce not be
frustrated by the simple fact
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of the party's death after the
entry of the judgment of dissolution.
Copeland, 327
III.App.3d at 867.
The trial court in Copeland could
then go on to adjudicate a division of
the marital property and the wife's Will
could benefit her children.

2. Ignatius. The scene played out
very differently in Ignatius. In Ignatius,
the wife filed for divorce and the court
entered a restraining order preventing

any transfers of marital assets. The
majority of the assets were held in joint
Tenancy between the parties. The wife
suffered from bone cancer, and
brought a motion asking that the
restraining order be modified to allow
her to sever the joint Tenancies and
make the ownership tenancy in com-

mon, so that a deceased spouse's
estate, rather than the estranged
spouse, would not receive the decedent's half of the asset.
So far as the record shows, the wife
did not request bifurcation. The trial
court entered an order that "all assets
jointly held by the parties shall be
transferred into tenancy in common
interests as soon as practicable."

Two months later, the wife died.
The husband moved to dismiss the dissolution proceeding. No judgment for
dissolution had been entered.
The executor of the wife's estate
sought leave to intervene in the dissolution. The trial court allowed th e
intervention. The wife had died before
completing the transfer of joint assets
to tenancy in commOIl. The executor
asked the trial court to perform an
accounting of the joint Tenancy assets
and divide them into tenancy in common. The trial court ruled that the
restraining order survived the death of
the wife and ordered the accounting.
The husband sought and the
Second District allowed an interlocutory appeal. The Appellate Court ruled
that the trial court's jurisdiction in dissolution proceed ings is granted only
by statute and that the trial court could
not rely upon its general equity powers.
338 III.App.3d at 657; In re
Marriage of Burkhart, 267 III.App.3d
761 , 765 ,643 N.E.2d 268 (1994). Th e
Appellate Court then ruled that the

Page 13

trial court's judgment of dissolution
was essential to preclude the abatement of the proceeding.
Since the judgment was never
entered, the entire action abated.
Any assets remaining in Joint Tenancy
were the husband's by operation of
law. Any assets which were in tenancy in common passed through the
wife's estate, where the husband
could renounce her Will and take his
share. The wife's estate plan plunged
into the sea.
The Second District Appellate
Court in Ignatius contrasted the status
of the case with the decision in
Copeland. I n Ignatius, the executor
was asking the trial court to carryon
with the wife's wishes as if she were
still alive. This, the Second District
found, the court could not do.
"Marital property cannot be divided
in a proceeding that no longer exists".
The Appellate Court then went on to
reason that the restraining order ter-

minated when the wife died and the
dissolution action should have been
dismissed.
These two cases demonstrate the

critical need to seek bifurcation when
a client is suffering from a terminal

condition. The client's medical prognosis is often unclear. One client may

be very ill but live long past the
divorce, while another client who
appears healthier may pass suddenly.
The client needs to rely, to the best
they can, on his physician's opinion.
While the random possibility of sudden death from a random car accident
should not justify bifurcation, any serious, terminal disease should qualify.
When faced with a terminal condition, the client should consider asking
the court to enter an order terminating

the marriage but reserving all other
issues. I realize that the court is probably not going to like this idea, and that
bifurcation may increase the amount of
work, but bifurcation is a just way to
avoid having your client fall into the
sea between the two ships of common
law and marital property rights.

Fredric Bryan Lesser, Bollman,
Lesser & M cGlynn, Up, 5B2 N.
Oakwood, Lake Forest, IL 60045,
(B47) 295-BBOO.
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Removal of Representative
by David M. Lutrey

I. The Importance of Being in Charge.

A. Misconception: Since th e Probate
Courts and th e laws of fidu ciary
obl igations stri ctly govern the conduct of Ad ministrato rs, Executors
and Guardians, benefic iaries are
adequa tely protected from fid uciaryabuse.
B. Rea lity: Possession is nine-tenths
of the law. W hen there is a hostile
represen tative, Court enforcement
of a benefic iary's rights may cost

as much as, if not more th an, the
va lue of the benefiCiary's interest
itself.
II . Power v. Authority.

A. Administrato rs, Exec uto rs a nd
Guardia ns (" representatives")
are all fid uciari es as a maUer of
law. Representat ives have many
powers, w hi ch usuall y incl ude:

-

I

5. Complete and exclus ive
contro l over a deceden t's

busi ness interests, including
th e potenti al operat ion of a

decedent's business;

2 . The represent ative intentionall y v io lates hi s fi d ucia ry
d uty to punish an interested
perso n; or

7. Complete and exclusive power
to ma ke poten ti all y cost ly
tax electi ons and filin gs.

3. The representat ive unintentionall y neglects or violates
his duty to th e detri ment of
an interested person.

B. H owever, a represe ntati ve's
au thority to use his various powers
is l imi ted by th e governin g
instru ments and th e law. Rep·

resentati ve status imposes specifi c

3. Com pl ete and exclu sive
control over th e release of
estate informati on;
4 . Near complete and excl usive
control over a ward or principa l's financ ial, healthca re
and res identi al p lacement
dec isions;

C. Unfo rtun ately, however, a representati ve's powers ca n be (and
often are) used w ithout proper
lega l authority. Such abuses of
fiduciary power genera lly happen

2. Comp lete and exclu sive
power to coll ec t, maintain ,
invest, d isbu rse, di str ibute,
convert, ca re for (or not care
fo r) and report estate assets;

1. Th e representati ve intent ionall y v io lates his fiduciary
d uty for personal gain;

6. Near complete and excl usive
contro l over the timin g and
pace of th e admi n istrati on
process; and

statutory d uti es (li ke those con·
tained in th e Probate Act) as
well as the trad itio nal duti es of
loya lty, impart ia lity, and care.
Mu cci v. Stobbs, 28 1 III.App.3d
22, 666 N .E.2d 50 (5 th D is!.
1996); In Re Estate of Halas, 209
III.App.3d 33, 568 N. E.2d 170
(1st Dis!. 1991); Northern Trust
Co. v. Heuer, 202 III.App.3d
1066,560 N .E.2d 96 1 (1st Dis!.
1990).
Fiduc iary duti es are
designed to protect all interested
persons from injury and, to
some extent, to facilitate orderl y
transac ti o ns in th e fin anc ial
worl d.

1. Compl ete and exclu sive
access and contro l over all
es tate assets and fin ancial
reco rds and data;

in one o r more of th e fo llow ing
ways:

III . Remedies Against a Representative.
Genera ll y spea king, when a repre·
sentative exercises (or fail s to exercise)
a fidu ciary power in violati on of a
fidU Ciary d uty, th e representati ve
becomes vul nerable to lega l action.
The equitable powers bestowed on th e
Probate Court all ow fo r th e impositio n
of nea rl y any fo rm of re medy neces·
sary to reverse a breach of fi duciary
duty.
H owever, m ost remedies
imposed agai nst a represe ntati ve, ind io
vidually, ca n be pl aced into one of th e
fo llow ing general ca tegori es:

A. Resc iss io n. In cases where th e
representati ve has personall y
benefi ted to the detrim ent of an
interested person, the tran saction
is to be set as ide. Eichhorst et al.
v. Eichhorst, 338 III. 185, 170
N. E. 269 (1930); Dowie v.
Driscoll, 203 III. 480, 68 N. E. 56
(1903); Moehling v. W E. O'Neil
Construction Co., 20 IIUd 255,
170 N.E. 2d 100 (1960).
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B. Surcharge. A surcharge is akin
to a judgment for damages
against the representative for
which no reimbursement may
be had from the trust or estate.
In Re Estate of Halas, 159
III.App.3d 818, 512 N.E.2d
1276 (1 st Dist. 1987); Graham
v. Graham, 85 III.App 460 (1st
Dist. 1900). This appears to be
the most common form of remedy
used against a fiduciary.

C. Removal.

Courts tend to give
deference to the voluntary
appointments made by those
creating wills and guardianships,
and are reluctant to remove a
representative absent good
cause.
Elwood v. Kuhn, 87
III.App.2d 411,231 N.E.2d 97
(2nd Dist. 1967).
However,
although the removal of a fiduci ary is sometimes said to be a
rare, extraordinary remedy that
is granted only for intentional or
repeated breaches of fiduciary
duty, Chicago Title & Trust Co.

v. Rogers Park Apartments, 375
III. 599, 32 N.E.2d 137 (1941),
Section 23-2 of the Probate Act
does contain specific provisions
allowing the removal of a representative. 7S5 ILCS 5/23-2.
IV. When a Representative May Be
Removed.

Specific facts giving rise to the
removal of a representative depend, in
some measure, on the type of office held.
But removal of all three offices
(Administrator, Executor, Guardian) is
limited to the grounds listed in Section
23-2 of the Probate Act of 1975. 755
ILCS 5/23-2.

I wish I had known!
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A. Section 23-2 of the Probate Act.
Under Section 23-2, the Court is
given discretion over whether a
representative should be removed,
but only in the context of the
grounds listed in Section 23-2.
Sights
v.
Chapman,
104
III.App.3d 794, 433 N.E.2d 313
(3 rd Dist. 1982). Barth v. First
National Bank, 181 III.App.3d
279, 536 N.E.2d 973 (1 st Dist.
1989). The grounds listed are
mutually exclusive and cumulative, so that breach of more than
one may be considered worse
than breach of just one.
Buhrman v. Kiley, 54 III.App.3d
238, 369 N.E.2d 292 (2nd Dist.
1977). Section 23-2 lists the
following specific grounds for
removal:

c. Falsely claiming to be the
decedent's widow has
been held to be sufficient
cause for removal. In re

Panico 's

b. Petitioning for letters as a
creditor when actually
being the decedent's
silent partner in an effort
to improve chances of
collection on a debt has
been held to be sufficient
cause for revocation of
letters. Kempton's Estate
v. Funk, 158 III.App.l 00,
1910 WL 2326 (2nd Dist.
1910).

e.

Letters could be revoked
when
Petition
listed
value of estate at $5,000,
the
bond
was
for
$10,000 and the representative later asserted
under oath that the value
of the estate was $1.5
million. Estate of Klock,
282 III.App. 24S (1936).

2. The representative is adjudged
a person subject to involuntary
admission under the Mental
Health and Developmental
Disabilities Code 1405 I LCS
5/1-100 et seq.) or is
adjudged a disabled person . .
755 ILCS 5/ 23-2(a)(2).
3. The representative is convicted
of a felony. 755 ILCS 5/23-2(a)(3).
a. This section of the statute
was deemed to be facially
constitutional and not a

Save yourself a headache and publish your
Public (legal) Notices with

PIONEER PRESS
YOUR

Call John

LOCAL

268

d. When the decedent died
in another state in which
a claim was barred , a
claimant may not petition
for letters in Illinois in an
effort to improperly collect
on the barred claim and
his letters are subject to
revocation on that basis.
Wernse v. Hall, 101 III.
423 , 1882 WL 10178
(1882).

1. The representative is acting
under letters secured by false
pretenses. 755 ILCS 5/23-2(aXl).
a. A showi ng of wrongdoi ng
is not necessary to
remove a representative
for securing letters by
false pretenses. Winter v.
Sheets, 133 III.App.3d
777,479 N.E.2d 500 (5th
Dist. 1985).

Estate,

111.App. 58S, 1932 WL
2676 (1 st Dist. 1932).

SOURCE
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violation of equal protection. Estate or Muldrow,
343 III.App.3d 1148, 799
N.E.2d 497 (1st Dist. 2(03).

4. The representative wastes or
mismanages the estate. 755
ILC55/23-2(a)(4). The specific
cases gran ting removal on
the basis of mismanagement
compri se the largest category
of reported remova l cases
and they are very fact specific.
t have on ly listed a few of the
more exci tin g ones here.
a. A representative's allocating particular estate assets
to himself without direction in the law or w ill
and failing to file income
tax returns may consti tute
mismanagement of an

estate. O'Brien v. Hartigan,
166 III .App.3d 285, 519
N.E.2d 969 (1 st Dist. 1988).
b. Failing to account for
losses, failure to manage
business interests held in
estate and attempt to purchase real estate from th e
estate from a discounted
price may constitute mis-

management of an estate.
In re Estate or Clenos, 50
III .App.2d
89,
200
N.E.2d 65 (1st Dist. 1964).
c. Where two estates are
interrelated, mi smanagement in one may be cause
for removal in the other.
Sights v. Chapman, 104
III .App.3d 794, 433 N.E.2d
313 O rd Dist. 1982).
d. The fa ct that no pecuniary

taxes on house, keep books,

loss amounts to th e estate
for mismanagement should
not be cons idered by the
trial court, because one
of the purposes of
removal is to prevent
future mismanagement.
In re Estate or Clenos, 50
III .App. 2d · 89,
200
N.E.2d 65 (1st Dist. 1964).

maintain house and car
insurance may be cause

under Section 23-2(a)(5).
In re Cullett's Estate, 92
III .App.2d 405, 234 N.E.2d
55 1 (4th Dist. 1968).
6. The represen tat ive fails to
give suffic ient bond or security, counter security or a new
bond, after being ordered by
th e court to do so. 755 ILCS
5/23-2(a)(6).

e. The degree of mism an
agement required before
removal is wa rranted is,

to some extent, wi thin the
discretion of the Trial Court.
Nuygen v. O ld Second
Na tiona l
Bank,
111
III.App.3d 216,443 N.E.2d
1099 (2nd Dist. 1982).

7. The representative fails to file
an inventory or accounting

after being o rdered by the
court to do so. 755 ILC5
5/23-2(a)(7).
O ' Brien v.
Hartigan, 166 tll .App.3d
285, 519 N.E.2d 969 (1st
Dist. 1988).

5. The representative conducts
himself or herself in such a
manner as to endanger any

co-representative or the surety
on the representative's bond .
755 ILCS 5/23-2 (a)(5).

8. The representative conceals
him self or herself so th at
process ca nnot be served

a. Failure to answer co-

notice ca nnot be given to the
representative.
755 ILC5
5/23-2(a)(8).

upon th e representati ve or

executor's phone calls, to
consult w ith co-executor
concern ing

transfe r of

titl e of automob il e, to
explain two month delay
in showing rea l estate for
sale as advertised, and to
offer no explanation for
any of his conduct causing
delay in the administrati on of the estate may

9. The representative becomes
incapable of or unsuitable
for the discharge of the represe ntative's duties.
755
ILCS 5/23-2(a)(9).

constitute cause under

limited to circumstances

a. The grounds alleged
under thi s paragraph of
Secti on 23-2 need not be

Section 23-2(aX5). V\.)meken
v. Logan County Bank, 92
III .App.2d 405, 234 N.E.2d
55 1 (4th Dist. 1968).

listed in the preceding
paragraphs. Croegaert v.
Storer, 131 III.App.2d
1049, 269 N.E.2d 352
(5 th Dist. 1971).

b. Failure to pay rent and
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b. Allocating particular estate
assets to the executor
personally and failing to
file income tax return may
render

a

representative

incapable or unsuitable for
the discharge of his duties.
O'Brien v. Hartigan, 166
III.App.3d 285,5 19 N.E.2d
96911 st Dist. 1988).

e. Where two es tates are
interrelated, unsuitablity
in one may be cause for
remova l in th e other.
Sights v. Chapman, 104
III.App.3d 794, 433 N.E.2d
313 13rd Dist. 1982).
10. There is other good cause.
755 ILCS S/23-2Ia)(1 0).
a. The grounds alleged
under this paragraph of
Section 23-2 need not be
limited to circumstances

listed in the preceding
paragraphs. Croegaert v.
Storer, 13 1 III.App.2d
1049, 269 N.E.2d 352
15th Dist. 1971 ).
b. "Other good cause" is
not limited to situations
in which the representative committed malfeasance.
In re Estate of
Wadman, 110 III.App.3d
302, 442 N.E.2d 333
(1982).

e. When considering whether
to remove a gua rdian, the
court may consider the
best interests of the ward,
as "good cause" under
755 ILCS 5/ 23-2 , and
there is preference under
public policy that family
act as guardian. In re the
Matter of the Conservatorship of Browne, 54
IIIApp.3d
556,
370
N.E.2d 148 (1977) Thus,
in at least one case,
remo va l of the publ ic
guardian in favor of the
appointment of a sister of
the ward was upheld,
even absent any allegations of wrongdoing on
the part of the publ ic

guardian.

Estate

of

11 st DisC. 1983).

Debevec, 195 III.App.3d

f.

891, 552 N.E.2d 1043
15th Disc. 1990).
d. Special Standards for
Removal of Guardians for

sentative to be aware of

the conduct required to
fulfill his duties. Himel v.
Continental
. Illinois
National Bank & Trust
Company of Chicago,
596 F.2d 205 (7 th Cir.
1979).

Minor.

i.

When a non-parent
petitions to remove a

parent as guardian for
a minor, the petitioner
has the burden to
overcome the superior
rights doctrine which
states that a parent
has a superior right to
custody of her minor
children, and further
has to show that it
was in the chi ldren's
best interests that th e
pa rent not be the
guardian. wtlJ v. wtlJ,
286 III.App.3d 99, 675
N.E.2d 192 (1 st Disc.
1996).

11 . The court may remove a represe ntative if the representative becomes a nonresident

of the United States.
ILCS 5/23-2Ib).
12. Finally,

Court

may

th e first place. Heimberger
v. Chamerlin, 135 III.App.
615, 1907 WL 2132 14th
Disc. 1907).
a.

For example, a witness to

a w ill may not act as
executor or in any way

participate in the administration of an es tate,
Fearn v. Postlethwaite,
240 III. 626, 88 N.E. 1057
(1909), and w hen it is
shown that an executor

should not have been
appOinted on this basis,
the executor is subject to
removal.
Olson v.
Larson, 320 III. 50, 150
N.E. 337 (1925). In fact,
it seems that the appoint-

"0

ment of an execu tor
under
th ese
circu mstan ces is void ab initio

iii. Between parents, the
principal factor to be
considered by th e
Court is best interests
of the child. Weger v.
Purcell, 103 III.App.3d
470, 431 N.E.2d 457
15 th Dist. 1982).

and the attorney/executor
is not entitled to fees for
services performed even

if those services benefited
the estate.
Lawndale
National Bank of Chicago
v. Kaspar American State
Bank, 6 N.E.2d 670 11st
Disc. 1937).

e. Failure to attend court
hearings on the represenmay constitute "other
good cause." Leakas v.
Cafazzo, 112 III.App.3d
872, 445 N.E.2d 1308

th e

755

remove a representative that
was never authorized to
receive the appointment in

ii. However, the Court
should give signifi cance to the claim of
a non-parent who has
had actua l or legal
custody of the ch i Id
for a substantial period
of time, especially if
the evidence shows
that th e ch i Id ha s
become an integral
member of a true
family unit. Wadman
v. Kirsten, York,
III.App.3d 302, 442
N.E.2d 333 14th Disc.
1982).

tative's own accounting

Ignorance is not a
defense. The duty of care
should require the repre-

v.

When a Representative May Not Be
Removed.
A. A representative may not be
removed merely because the
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benefi ciaries
would
prefer
another representati ve or would
have administered th e estate differently. In re Estate of Kirk, 242
III.App.3d 68, 611 N.E.2d 537
(2 nd Dist. 1993).
B. A representative need not be
removed for errors or omissions
which are satisfactorily explained
o r errors of judgment not
amounting to malfeasance, particularly when those errors are not
likely to be repeated. Sights v.
Chapman, 104 III.App.3d 794,
433 N.E.2 d 131 (2 nd Dist.
1982 ); In re Estate of Austwick,
275 III.App.3 d 665, 656 N .E.2d
773 (1st Dist. 1995).
Nor
should a repre sentative be
removed for di shonesty if it is
shown that th e representative
had good intentions and his acts
were not motivated by dishonesty. Id.

e.

When a fidu ciary seasonably
corrects an error that might
have been cause for removal,
removal is denied . Elwood v.
Kuhn , 87 III. App.2d 411 ,
231 N.E.2d 97 (2nd Dis!.
1967).

D. The Probate Court is more
restricted
in its right to
vacate an order appointing
a representative, which is in
effect a revocation of letters
of office. Thus, the moment
th e order is entered, the representative
may
on ly
be
removed by using the statutory removal proce dure.
In
re
Smith's
Estate,
41
III.App .2 d 86, 190 N.E.2d
175 (1963).

VI. Who may Bring an Action for
Removal!

A. Generally,

the
Petiti o ner
must be an lI interested person" under the Probate Ac!.
755
ILC5
5/1-2.11 .
Tatelman
v.
West cot,
51
III. App.3d 236, 366 N.E.2d
440 (1 st Dis!. 1977).

B. An heir clearl y has the
authority to bring an action
for removal.
In re Estate of
elenos, 50 III.App .2d 89,
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Dis!.

Lucas v. Alexander, 71 IIl.2d 277,
375 N.E.2d 112 (1978).

As an officer of the Court
and fidUCiary for the estate,
an attorney acting as counsel
for a representative who has
a suspicion that the representative is guilty of malfeasance has a duty to bring
th is to the attention of the
court in the form of an
adion for removal. In re Estate
of e lenos, 50 III. App.2d 89,
200 N.E.2d 65 (1st Dis!.
1964).

B. Once "reasonable grounds" are

200 N.E.2d
1964).

e.

65

(1st

shown for the Court to suspect
cause for rem ova l, the burden
shifts to the representative to
prove his conduct was beyond
reproach. In re Estate of Clenos,
SO III.App.2d 89, 200 N.E.2d 65
(1 st Dist. 1964). However, the
Illinois Supreme Court has held
that the mere possibility that an
executor may have committed
malfeasance is not sufficient for
removal. Lucas v. Alexander, 71
11I .2d 277, 375 N.E.2d 112
(1978).

D. The Court may initiate a
remova l proceed ing on its
own motion.
755 ILC5
5/23-2(a).
Lendraitis
v.
eavene, 343 III.App . 644,
99 N .E.2d 691 (1951).

e.

VII. Nature of Removal Action.
A. Although
clearly
a
civi I
act ion,
the
removal
proceeding is not a new or
independent
IIc ivi I action "
that
would
permit
the
executo r to move for a
Matter of
change of venue.
Rice's Estate, 77 III.App.3d 641,
396 N.E.2d 298 (2 nd Dis!.
1979).

B. One need not show full cause to
have a representative removed
under 755 ILC5 5/23-2 when
having a speCial administrator
appOinted pursuant to 755 ILC5
5/27-5, as these two sections of
the Probate Act are separate and
distinct. Oliver v. Oliver, 21
III.App.3d 416, 315 N .E. 2d 331
(5 th Dist. 1974). First National
Bank v. Muscio, 5 III.App.3d
216, 283 N.E.2d 42 (3 rd Dis!.
1972).

The power to remove a representative may be exercised only
for good cause refl ected in th e
record. Lucas v. Alexander, 71
1I1. 2d 277, 375 N.E.2d 112 (1978).

D. Th e power to remove a representative may not be exercised
arbitrari ly. Wilkinson V Nowers,
217 III.App.314, 1920 WL 938
(2 nd Dis!. 1920).

IX. Procedure for Filing a Demand for
Removal.
The procedure for Petitions for
Removal of Representative is governed
by case law and by Section 23-3 of the
Probate Ac!. 755 ILCS 5/23-3.
A. Section 23-3 of the Probate act
provides that prior to removing a
representative, the Court w ill
issue a citation naming the representative as respondent and
setti ng a specific return date.
The citation must be personally
served on the representative no t
less than 10 days prior to the
return date. 755 ILCS 5/23-3(a).

VIII. Burden of Proof.
A. When " reasonable grounds" to
support the removal of a representative
are
refle cted in the
record, the burden shifts to the
representative to
prove his fitness
to retain office.
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The representative may file a
response to the petition for citation or to the charges for,
removal on th e return date specified in th e citati on or within
such further time as the Court
allows. 755 ILCS 5/23-3(c).

n
I

1. Failure to li st th e statutory
ca uses for removal in the
petition amounts to a deni al
of due process. In re Estate
of Rice, 77 III.App.3 d 641 ,
396 N.E.2d 298 (2 nd Dist.
1979). And, the citation for
removal must give adequate
notice of th e charges against
the representative. Id. However, th e spec ifi c rea sons
removal is sought need not
be listed in th e ci tation . Id.
2. Generall y, the Court has no
juri sdiction to remove a rep·
resentative w hen no citation

was issued and served upon
the representat ive more than

10 days prio r to the remova l
hearing. Amendola v. Leoni,
90 III.App.3 d 383, 413
N.E.2d 70 (1 st Dist. 1980).

J

3. However, if th e respondent
wa ives any objecti on to the
Court's j uri sd icti on
and
appea rs wi th coun se l in
open court haVi ng had actual
notice of th e hea rin g fo r
removal, and if th e trial court
has proper subj ect matter
jurisdi ction, and if grounds
for rem ova l have been
shown to ex ist, th e Tr ial
Court has been held to have
suffi cient jurisdiction to
remove th e representati ve

even though no statutory
citation was ever issued or

served on th e respondent.
Danner v. Jacobs, 16
III.App.2d 510, 149 N. E.2d
105 (1 st Dist. 1958); In re
Estate of Austwick, 275
III.App.3d 665, 656 N.E.2d
773 (1 st Dist. 1995),
4. Stri ct compli ance w ith the
statutory procedure is not
always requ ired as long as
th e proceedings are substan ti all y suffic ient to in sure
compl iance w ith the intent
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and purpose of th e Probate
Act, parti cul arl y w hen it is
clear that th e represen tative
was awarded a fair hea ring
and that he was not prejudiced by formal defici encies
in procedure. Abbott v. First
National Bank, 38 III.App.3d
141 , 347 N.E.2d 215 (2 nd
Dist. 1976).
5. In the Second District, the
removal procedure appears
to be as follows. First, the
party seekin g remova l must
fil e a petiti on w ith the Probate Court setti ng forth the
grounds for removal. The
representative must be given
noti ce of th e petition and an
opportunity to respond. If
the response con tain s sufficient admissions so that a
prima facie case for remova l

has been established , th e
burden th en shifts to th e represen tative to prove his fitness to retain office. If th e
representati ve

denies

th e

allegati ons of th e citati on,
th e Court commences proceedings on th e petition for
removal by conducting an
evidenti ary hearing. Estate
of Kirk v. Harris Bank, 242
III.App.3d 68, 611 N.E.2d
537 (2nd Dist. 1993).

a prior proba te proceeding
concerning executor's authority to advance and loan
money secured by first mo rt·
gage to estate was held not
to be res judicata of issue of
exec utor's mi smanagement,

waste o r confl ict of interest.
M arr er of Nuyen 's Estate,
111 III.Ap p.3 d 2 16, 44 3
N.E.2d 1099 (19821. If the
cited cause for removal is

based upon objecti ons to an
accounting or a current report,
it may be wise to couple th e
request for removal wi th the
objecti ons.
7. The failure of a representati ve in cal ling a materi al w itness w ill result in the inference
that the material wi tn ess' te stimony wo ul d have been
unfavorable to th e repre sentative. In re Glenos' Estate,
50 III.App.2d 89, 200 N.E.2d
65 (1st Dist. 1964).

C. If the representative cannot be
fo und, th ere is a procedure for
filing of affidavits and cert ified
mailing of service in li eu of per·
sonal service of citati on. 755
ILCS 5/23-3(b).
D. If the representative fails to meet
his burden, th e Court may enter
an o rder rem ovi ng the represen-

tati ve. 755 ILCS 5/23-3(c).

6. The Court may not reconsider
previously decided maners in
X. Effect of Order Removing Represa remova l hearing and alleentative.
gations of miscondua can be
A. As long as th e revoked lett ers of
barred by th e res judica ta and
office had been o ri gi nally issued
collateral estoppe l effect of
by a court of competent jurisdic·
cou rt o rd ers spec ifica ll y
tion, th e representati ve's ac ts
approving acts of the executor
alleged to be
misconduct.
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preceding remova l are va lid .
755 ILCS S/23-8, Smith v. Smith,
168 III. 488, 48 N.E. 96 (1897).
B. In the probate court, an order
removing a representative is an

order finall y determining the
rights or status of a party under
Illinois Supreme Court Rule
304(b)(1), and is thu s an appealable order without a special
finding. S. Ct. Rule 304(b)(1 ).
Burton v. Moses, 13 III.App.3d
137, 300 N.E.2d 473 (1 st Dist.
1973 ); Estate of Neuf v. Neuf, 85
III.App.3d 468, 406 N.E.2d 907
(5 th Dist. 1980).

XI. Appeals.
A. An appeal from an order removing
a representative does not prevent
enforcement of that order until
the order is reversed unl ess
enforcement is stayed pursuant
to Supreme Court Rules. 755
ILCS 5/26-2. Nor does itterminate
the Trial Court's jurisdiction to
enter collateral orders requiring
the removed representative to
turn over assets and information
to the successor representative

pending the appeal. Matter of
Denaro's Estate, 112 III.App.3d
872, 445 N.E.2d 1308 (1 st Dist.
1983).
B. On appeal , the standard of
review for removal of represen-

tative is whether the decision of
the probate court was against
the manifest weight of the evidence. Seibold v. Schulte, 195
III.App.3d 891, 552 N.E.2d
1043 (5th Dist. 1990).

C. Effect of Failing to Seek
Remova l. A beneficiary's failure
to initiate an action for removal

in the Trial Court can preclude
the beneficiary's arguing that the
integrity of a representative was
compromised by a conflict of
interest when appealing from
orders, such as an adverse ruling
on objections to final account even when those objections
related to an alleged conflict of
interest. Weiss v. Weiss, 113
III.App.3d 793, 447 N .E.2d 437
(2nd Dist. 1983),
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XII. Alternatives
Cause.

to Removal

for

A. Special Administrator. A representative will be removed and a
speCial administrator appointed
when there is a conflict of interest
between the estate and the representative. 755 ILCS 5/27-5.
Phillips v. Mallon, 3 III.App.3d
1085, 280 N.E.2d 43 (2nd Dist.
1972).
1. One need not show full
cause to have a representative removed under 755 ILCS
5/23-2 when having a speCial
administrator appOinted pursuant to 755 ILCS 5/27-5, as
these two sec tions of the
Probate Act are separate and
distinct. Oliver v. Oliver, 21
III.App.3d 416,3 15 N.E.2d
331 (5 th Dist. 1974). First
National Bank v. Muscio, 5
III.App.3d 216, 283 N.E.2d
42 (3rd Dist. 1972).
2. Genera ll y, the confli ct of
interest which arises by
virtue of th e executor and
legatee, dev isee or creditor
having a personal interest in
the estate is not enough,
standing alone, to disqualify
that person as representative.
Elwood
v.
Kuhn,
87
III.App.2d 411 , 231 N.E.2d
97
(2nd
Dist.
1967).
However, at least one case

indicates that it sometimes
can. (see Mahon v. Harkrider,
III III.App.2d 251, 250
N.E.2d 281 (2nd Dist. 1969),
where it was held that an
attorney should not simultaneously act as the representative and as counsel for a
claimant.)
B. Letters of office for a representative shall be revoked if an estate
is transferred to another county
in the State of Illinois. 755 ILCS
5/ 23-4.

C. Letters of administration are
revoked once a w ill is admitted
for the same decedent. 7551LCS
5/23-5.
D. Letters testamentary are revoked
once a will is set aside. 755

ILCS 5/23-6.
E. Trying
to
Prevent
the
Appointment of a Representative
by Using Section 23-2. The
Court may not prevent th e
appointment of a named executor
in a will on the basis that the
named executor might engage in
conduct prohibited by Section
23-2. Clark v. Patterson, 214 III.
533, 73 N.. E. 806 (1905). Thus,
it is difficult to use Section 23-2
to prevent th e appointment of a
representati ve unless you have
past conduct to refer to.
XIII. Attorneys' Fees and Costs.
A. If successful, attorneys' fees in
the removal of a representative
should be compensable from
the estate, even if the removal
was based on something other
than fiduciary malfeasa nce .
Seibold
v.
Schulte,
19 5
III.App.3d 891, 552 N.E.2d
1043 (5th Dist. 1990).
B. The court may impose the costs
of the removal proceedings
against the representative, individually. 7S5 ILCS 5/23-3(d).
However, the attorneys' fees
incurred in defending against
the remova l action may be
charged to the estate, as long as
the fees are approved by the
court. See Webbe v. First National
Bank & Trust Company of
Barrington, 139 III.App.3d 806,
487 N.E.2d 711 (2nd Dist. 1985).

C. The attorney acting for the representative prior to remova I is
entitled to compensation from
the estate for his or her fees as
long as the services performed
benefited the eslate. In re Jay
Yoon 's Estate, 20 III.App.2d 343,
156 N.E.2d 217 (1st Dist. 1959).

David M. Lutrey is an Associate in
the firm of Bo/lman, Lesser & McGlynn,
LLp, Lake Forest, I/linois. Mr. Lutrey
practices in the areas of Probate,
Probate Litigation, Estate Planning,
Commercial and Real Estate.
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Tax Language for Maintenance, Qualified
Domestic Relations Orders and Exceptions
by Ilene B, Goldstein

Would the IRS qualify the payments as
alimony deductible by the payor and
includable as income to the payee in
the following examples:
Example 1:
Und er a divorce dec ree, the husband was to pay $11 7,000 in a limo ny
to th e w ife in specified mo nthl y payments over a pe ri od of 9 yea rs. The
alimon y was to termin ate if e ither
part y di ed, however, if the w ife di ed
befo re the husba nd made a ll of the
payments, he was to continue pay ing
th e remaining o bliga ti o ns fo r or o n
beha lf of the ed ucatio n of th e ir two
children fo r a period no lo nger th a n
o riginally sched ul ed o r until th e children completed fo ur years of und ergraduate co ll ege. If a child did not pursue a co llege ed ucati o n, the continuing obligat io n to th e child di d no t
appl y. In a later decree, the husba nd
was o rde red to pay a total of $33 ,540
of addit io na l mo nthl y payments over 4
yea rs to th e wife's atto rn ey. These payment s were described as alimo ny nec-

essa ry fo r the wife's su ppo rt. The o rde r
spec ified that th ese additiona l payments were deduct ible by the husband
and taxable to the wife. The a limony
was to termin ate if the wife d ied, but
any rema ining amounts still had to be
paid to the atto rn ey.
Is th e hu sband entitled to dedu ct
these a limo ny paymen ts acco rdin g to
the IRS?
Example 2:
La nguage in the d ivo rce decree
stated "Husband agrees to pay w ife
and w ife ag rees to accept as a nd for a
lump sum settle ment in lie u of pro perty th e sum of $14 0,0 11 paya ble in 72
equ a l insta llments of $ 1,945 com-

me nci ng w ith th e first day of th e
mo nth foll owing th e sa le and clos ing
of the marita l residence. The payments
here und er shall be terminable o nl y in
the event of the death of w ife. In such
event, any ba lance due and owing w ill
be pa id into a trust to be establi shed by
w ife for th e parti es' child ren . All payments contempl ated unde r thi s pa ragraph shall be dedu ctible by hu sba nd
a nd taxable to w ife o n th e ir res pecti ve
inco me ta x return s pursuant to th e

applicable prov isio ns of the Intern a l
Revenue Code,"

Is th e husband entitled to dedu ct
th ese a limo ny payme nts according to
th e IRS?
Would the IRS qualify the payments as
non-alimony not deductible by the
payor and not includable as income to
the payee in the following examples:
Example 1:
The wife received $14,400 a mo nth
and some of her other expe nses under a
separati o n agreement. In later proceedings, the divorce co urt increased this
amount to mo re than $26,400, ho ld ing
that th e original agreement was "uncon-

a mo nth pay me nts income to the w ife
a nd dedu ctibl e by th e husba nd
acco rdin g to th e IRS?
Example 2:
A te mpo ra ry o rder was entered by
the state court th at clearl y showed the
hu sban d wo uld be respo nsible fo r
income taxes on his wi fe's "alimony

pendente lite," th at is, al imony while
th e suit was in progress. The wife was
permitted to w ithd raw $18,500 fro m
th ei r jo int bro ke rage acco unt fo r he r
suppo rt w hile th e d ivo rce was be ing
fin a li zed . Ha lf the amo unt was
deemed to come fro m her own fun ds,
but th e issue was wheth er the statement th at "he was respo nsible fo r
taxes" mea nt th e husband' s half was
prope rl y des ignated as no n-a limo ny.
Was any portion of the $18,500
deemed as income to th e w ife and
dedu ctible by the husband according
to th e IRS'
Example 3:
A divo rce decree states that form er
spo use agrees to de li ver to tax paye r a
deed conveying to tax payer al l of her

scionable." The w ife

had argued th at the
payments were not
a limony because the
d ivo rce co urt had
ruled th at a reasonab le pay ment wo uld
co nstitute 40% of her

spouse's
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rights, title and interest in and to
farm . Taxpayer agrees to provide
mer spouse with an income of $x
month... continuing as long as
lives. "That income will constitute
mer spouse's separate property."

the
forper
she
for-

Would the tRs designate the $x per
month as non-alimony?
Example 4:
The divorce decree provided that
husband would pay his former wife
50% of his monthly gross military
retirement pay from. the u.s. Army
each month as a property settlement.
Husband deducted these payments as
alimony, but wife did not report them
as income. What does the IRS hold?
Example 5:
The husband separated but did not
retire from the u.s. Navy and was paid
a lump-sum separation amount. An
Illinois Court had awarded the wife
about 40% of the payment, noting that
the "transfer shall not be considered a
taxable event."~
How did the IRS hold?
language
Drafting

When
Considerations
Alimony/Non-Alimony

Provisions

in

Divorce

Decrees

Defining Maintenance/Alimony
The Internal Revenue Code section
71 (b) sets forth the following five (5)
requirements for Alimony to be tax
. deductible:
1) The payments must be made in
cash under a divorce or wri tten
separation instrument;
2) The spouses must reside in separate households;
3) The payor's liability must end
with the payee's death;
4) The payor and payee must fi Ie
separate income tax returns and
5) The divorce or separation instrument cannot designate nonalimony treatment.
It is crucial for the divorce decree
to contain a termination-at-death
clause to assure alimony treatment for
income tax purposes unless the decree
provides that the maintenance terminates upon the statutory provisions. In
Illinois, alimony terminates at the

payee's death by statute.
Example 1:
In the recent case of John R. Okerson
123 T.C. 258 (2004), the parties were
divorced in 1995. Under the divorce
decree, the husband was to pay
$117,000 in alimony to the wife in specified monthly payments over a period of
9 years. 'The alimony was to terminate if
either party died, however, if the wife
died before the husband made all of the
payments, he was to continue paying the
remaining obligations for or on behalf of
the education of their two children for a
period no longer than originally scheduled, or until the children completed
four years of undergraduate college. If a
child did not pursue a college education,
the continuing obligation to the child did
not apply. In a later decree, the husband
was ordered to pay a total of $33,500
additional monthly payments over four
years to the wife's attorney. These payments were described as alimony necessary for the wife's support. The order
specified that these additional payments
were deductible by the husband and taxable to the wife. The alimony was to terminate if the wife died, but any remaining amounts still had to be paid to the
attorney.
In the Okerson case, the death contingency did not occur and all of the
mandated payments were made whi le
the wife was alive. Early in 2004 the IRS
questioned the deductibility of the husband's payments as alimony and later disallowed the alimony deduction claimed
by the husband based on Code Sec. 71
(b)(1)(D). The husband acknowledged
that the '95 decree conflicts with Code
Sec. 71(b)(1)(D) since it requires payments to continue if the wife died. But he
argued that the intent of the State court
was to allow him to deduct the payments
as alimony. He also felt that it was relevant that all of the amounts were paid
during the wife's lifetime and none of the
post-death payments had to be made.
The Tax Court held that while State
law establishes the property interests
of divorcing parties, Federal law controls the tax treatment of those interests. Code See. 71 provides the exclusive means by which a taxpayer may
claim a tax deduction for alimony payments, and eliminates any consideration of intent in determining the

deductibility of a payment as alimony.
Under Code See. 71(b)(1)(D), payments qualify as alimony only when
the payor's liability for those payments, or for any substitute payments,
end with the death of the payee
spouse. Thus, the complete termination of payments on the death of the
payee spouse is an indispensable part
of the definition of alimony. The State
court decree at issue stated speCifically and unequivocally that the husband's obligation to pay alimony will
terminate on the wife's death , but that
the husband is then liable for corresponding payments as substitutes for
the alimony payments.
The Tax Court in Okerson held that
none of the payments to a former
spouse under a divorce decree qualified as alimony even though the decree
labeled the payments as alimony. The
deduction was denied because the
decree proVided that amounts were
payable after the former spouse's death
(some for their children's education,
others for the former spouse's attorney).
Conclusion. It is clear that a payment
does not qualify as alimony if the payorspouse is obligated (a) to continue making the payments for any period after the
death of the payee-spouse, or (b) to
make any payments as a substitute for
the alimony payments after the payeespouse's death. (Code See. 71 (b)(1 )(0),
Example 2:
In re Marriage of Morreale, 0351
III.App.3d 238, 286 III.Dee. 256, 813
N.E.2d 313 (2d Dist. 2004 the parties
1995 marital settlement agreement
that was incorporated into their
divorce judgment, stated;
"6. LUMP SUM. sETILEMENT
IN LIEU OF PROPERTY
Husband agrees to pay wife
and wife agrees to accept as
and for a lump sum settlement
in lieu of property the sum of
$140,011 .00 payable in 72
equa l
installments
of
$1 ,945.00 commencing with
the first day of the month following the sale and closing of
the marital residence. The payments hereunder shall be terminable on ly in the event of
the death of wife. In such

May200S
th e death of wife. In such
event, any balance due and
owing will be paid into a tru st
to be established by w ife for
the parties' children. All payments contempl ated under
thi s paragra ph shall be
deductibl e by husband and
taxa bl e to w ife on th eir
respective income tax return s

pursuant to th e appli cable
prov isions of the Intern al
Revenue Code,"
M s. M o rrea le did not cl aim th e
payments as in come an her 2000
Federal tax return . The IRS assessed
ta xes and penalties of $10,000 aga inst
Mr. M orrea le. M r. Morrea le brought a
petiti on seekin g to amend the divorce
judgment to make the payments termi nate on th e w ife' s dea th , to eliminate
th e provis ion fo r th e payment to the
children's tru st, to requi re th e w ife to

reimburse him fo r taxes paid, and ho ld
th e wife in contempt for failure to
compl y w ith th e divorce judgment.
The tri al court di sm issed th e petiti on
because it was brought more than two
years after the judgment was entered.
The M o rrea le Appellate Court
affirmed after determining th at the judgment speCifically stated th at the payments would be made into a trust for the
children in the case of w ife's death .
Therefore, the court determined the husband' s petiti on was not meant to cl arify
the judgment, but to mod ify it. Thu s, the
husband was proceeding under 735
ILCS 5/2 1401. Acti ons under section 21401 must be brought w ithin two years
after entry of judgmen t.

II

The Morreale Appell ate Court further stated that th e wife could not be
held in civil con tempt because she
would have to vio late Federal law to
com ply w ith th e divorce judgment.
The husband then argued fo r rei mbursement under th e doctrine of unjust
enrichment yet th e appell ate court
held that th e doctrin e of unjust enrichment onl y applies in tort and im plied
contract cases and th erefore was inappi icab le. Th e appell ate court th en
pointed out th at th e w ife did not retai n
a benefit beca use she si mply compli ed
w ith Federal laws and th e husband did
not suffer a detriment because th e
acti on he sought fro m the w ife was
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contrary to Federal law.
Thi s is anoth er case of bad fac ts
make bad law. M ost of us hopefull y
would not fall into thi s pitfall and
would include language in our marit al
settlement agreements th at states if for
some reason th e alim ony i s not
deductibl e by th e payor or not includible in th e income of th e payee, the
alimony will be adjusted.
Suggested language:
"in the event that all or any part of
the payments required by thi s Arti cle
are not so includible in th e W ife's
income and are not so deductible by
the Husband in th e determinati on of
th eir respecti ve taxab le in comes,
whether by reason of Internal Revenue
Service interpretati on, amendment or
repeal of ex isting revenue statutes , or

otherwi se, th e amount to be required
by thi s Articl e shall be adjusted by
agreement of th e parti es to carry out
the intention of the parti es wi th respect
to after-t ax dollars paid and received.
In th e event the parti es are unabl e to
agree as to the amount of sa id adjustment, as to th e manner of effecting said
adjustm ent, or as to any other aspect
th ereof, sa id issue may be submitted to
a court of competent jurisdi cti on for

under section 71(a) and not allowable as
a deducti on under IRC section 215.
Example 1:
In the Seventh Circuit Court of
Appeals
case
Richardson
v.
Commissioner, 125 F.3d 55 1 (7th Cir.
1997), th e w ife received $10,000 a
month and some of her other expenses
under a separati on agreement. In later
proceedings, th e divorce court increased
thi s amount to more than 52000, holding
th at the original agreement was tlunconscion able." The Seventh Circuit prov ided
a definiti on of the term "designate" that

has been used as a touchstone to solve
tax dilemmas in several recent cases.
Accord ing to the court, IIdesignate"
means to include a !ldear, explicit and

express" statement rega rding th e tax
effect. In Richardson, the w ife had argued
that the payments were not alimony
because the divorce court had ruled that
a reasonable payment would constitute
40% of her spouse's after tax income.
Thus, she reasoned her husband already
would have paid tax on the money paid
her. The Seventh Circuit resisted defining
deSignate in such an indirect way
because it then would be necessary to
pick apart the assumptions of a divorce

determin ati on upon

proper noti ce, peti ti on and hea ring .. '

Non-Alimony
Designations
No n -a l i m o n y
treatment is permit-

ted if th e divorce
agreement deSignates
the payment as not
includable income
and not allowable as
a deducti on.
The choice of language by the parties
or th e divorce court
is cru cial for taking a
non-alimony
tax
pos iti on.
Intern al
Revenue Code secti on 71(b)(l liB) permits

non-a limony

treatment
if
the
divorce agreement
deS ignates th e payments as not includabl e in income or
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court in further cases. The Seventh Circuit
pointed to the dictionary's definition of
the word designate " to make known
directl y, to point out, to name, to indicate," and concluded that divorce instrument must contain a clear, explicit and

express statemen t regarding the tax effect.
The decree in Ri chardson lacked such an
express statement. It said only the husband's after-tax income was to be used to
determine the reasonableness of the proposed alimony amount. Therefore, the
payments were considered alimony.
Example 2:
In contras t to

Richardson,

in which

the divorce court merely implied who
would bea r th e tax burden, in frv C.
Jaffee et al. v Commiss ioner, TC M emo
1999- 196, a temporary o rder was
en tered by the state court that clearly
showed the husband wou ld be responsible for income taxes on his w ife's

"alimony pendente lile," that is, alimony
whil e the suit was in progress. M s. Jaffee
was permitted to withdraw $18,500
from th eir joint brokerage account for
her support while the divorce was being
finalized. Half the amount was deemed
to come from her own funds , but the
issue was whether the statement th at
uhe was responsible for ta xes" in the

temporary order meant Mr. Jaffe's half
was properl y deSignated as non-alimony. The Tax Court sa id such language
was not a suffi cient non-a limony desig-

nati on, allowed Mr. Jaffe's alimony
deduction and req uired Ms. Jaffee to
include the w ithdrawals in income.

J
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w i II
cons titut e
/Former
spouse's] separa te property."

Example 5:

The IRS sa id that th e lack of "cl ear,
explicit and express direction" con-

cern ing th e tax conseq uence made the
payments alimony. A simp le statemen t
that th e parties d esignate the payments
as excludabl e/nonded uctibl e under
code section s 71 and 215r would have
avoided thi s result.
ExampJe 4:
In Marilyn}. Baker v. Commissioner,
TC Memo 2000-164, the judgment of
divorce said the husband wou ld pay his
former w ife "50% of his monthly gross
military retirement pay from th e U.S.
Army each month as a property settl ement." Mr. Baker deducted th ese payments as alimony, but Ms. Baker did not
report them as income. The Ta x Court
sa id they should be treated as alimony
because a label of "prope rty settl ement"
is not the cl ear and expl icit directi on
required by Richardson. Th e w ife
argued that her half of th e pension was
not alimony because a property settlement in a divorce clearly com es under

th e nontaxable umbrell a of secti on
1041 - yet another taxpayer learning the
hard way th at labeling carri es no weight
unless it is explicit "tax labeling.1I
Conclusion. Again, a statement th at
the parties deS ignate the payments as
exc ludablelnondeducitble under code
sections 71 and 215 would have avoid·
ed the result in Baker. The tax language
in an agreement must be explicit.

In Thomas Clarence M aloney, er ux
v. Commiss ioner, 11 2 TC Memo 2000·
214, the husband separated bu t did not
retire from the U.S. Navy and was paid
a lump-sum separati on amount. An
Ill inois Court had awarded Ms. M aloney
about 40% of th e payment, noting th at
the "transfer shall not be considered a
taxable event" The Tax Court held th at
th e transfer was not alimony.
Example 6:
Conversely,
in
Randolph
S,
Simpson 1, v. Comm iss ioner, TC
Memo 2003-294, th e Tax Court made
a non-a lim ony dec ision w hen th e
decree spec ifi ed th e division was a
property settl ement but did not menti o n tax impl icati ons or code sections.

Conclusion. Therefore, if the Ian·
guage in an agreement does not refer
to an IRS Code secti on, th ere is no way
to be cert ain how th e IRS would rul e
on the language. The language should
deSignate th e payments in the agree·
ment by expl icitl y referrin g to ei th er
IRS secti ons 71, 21S or 1041 ,
Qualified Domestic Relations Order
The Court of Appea ls fo r th e Sixth
Circuit held th at if th e language of a
domesti c relati ons order is a II qua lifi ed
do mestic re lations o rd er," the tax bur-

den is shifted to th e alternate payee.
The intent of th e parti es is irrelevant.
The 10th Circuit

Co urt und er

Conclusion. Unless the tax consequences are clearly stated, i.e., "th at
th e payments are not includible in the
payee's income and deductible by th e

Attorneys---Have questions regarding your
clients financial and insurance matters?

payor," w hich w ill crea te a non-alimo-

Let me be your partner in client solutions.

ny designation, th e IRS may deSignate
the payments as alimony.
Example 3:
In a letter rulin g 200 141 036, a taxpayer and spouse en tered into an
agreement which stated in part:
"/ Former spouse] agrees to ...
deliver to /Taxpayer] a deed
conveying to ]Taxpayer] all of
her ri ghts, titl e and interest in
and to th e farm ... /Taxpayer]
agrees ... to provide /Former
spouse] wi th an income of $x
per month ... continuing as
long as she li ves. Th at income
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Hawkins v. Commissioner, 86 F.3d
982 (1996), has held that language in a
QDRO shifting th e burden of taxation
was irrelevant. The tax impact under
Hawkins was based solely on wheth er
the order qualifies as a QDRO.
Conclusion. If the order qualified
as a QDRO the tax burden sh ifts to the
alternate payee regardless of th e ta x
language used.
Dependency Exemptions
The oth er crucial document in many
divorces is IRS Form 8332, Release of
Claim to Exemption for Chi ld of
Di vorce or Separated Parent. Since current law gives the dependency exemption for children to the custod ial parent
unless he or she waives that ri ght, the
information included in Form 8332 has
been at issue in several recent disputes

before the Tax Court. Spec ifically, how
literally must the form's requirements
be met in order for the non-custodial
parent to claim the exemptions?
Two recent cases illustrate the tension between th e IRS and the petitioning taxpayer.
In one the IRS argued unsuccessfully that omission of certa in details on the
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form defeated the release of the exemption . In another the IRS argued successfully that omission of certain details did
not change the substance of the release.
In Michael Kevin 80ltinghous, et ux. v.
Commissioner, TFC Memo 2003 134, a
couple executed a separation agreement
saying that Michael, the nor-custodial parent, cou ld claim one of their daughters as
a dependent. The IRS argued the agreement did not meet the requirements
because it was not incorporated, it did not
reflect the years for which the exemptions
were to be released, and it failed to provide Social Security numbers of the parents. The IRS argued the agreement did not
explicitly state the tax year to which the
taxpayer wanted it to apply and pointed to
cases where the Tax Court had rejected
agreements that were ambiguous about
the year involved. But the court found no
ambiguity existed in 80ltinghause because
the agreement clearly said it applied to
years starting when the parents began filing separate returns.
Another possible problem to consider is if a noncustodial parent is entitl ed
to claim the exempti on, yet fails to
make child-support payments. One way
to avoid thi s is to require the custodial
parent to sign a release each year to ver-

ify th at the waiverlrelease is cond itioned upon the noncustodial parent
being current in suppon payments.
A release wi ll be effective, whether
Form 8332 is used or not, if th e language
in the agreement is expliCitly clear.
Summary of Practical Tips to Remember
Payments to former spouses are
deductible as alimon y only if th e
requirements of IRS section 71(b) are
met. Do not rely on statements in
divorce agreements o r decrees that
describe payments as alimony; rely
instead on how the code requirements
have been app lied by the courts.
To accomplish non-alimony treatment, the following language is recommended: "The parti es deSignate the
payments as excl udable/nondeductibl e
under IRC sect ions 71 and 215."

Ms. Goldstein is a partner in the firm
and has concentrated her practice to
the areas of matrimonial and family law
since 1987. She has been an active trial
attorney involved in the preparation
and litigation of divorce cases involving
complex financial matters as well as
custody issues. Ms . Goldstein has also
been appointed by the Court to represent children in custody disputes.

Salvi, Schostok &
Pritchard P.C.
is pleased to annonce
that

Steven H. Leech
has joined the Firm as an Associate.
Mr. Leech will concentrate his practice in the areas of
personal injury, wrongful death,
medical malpractice and commercial litigation.
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How Many Plaintiffs
Make a Party?
by Daniel B. Shanes

nmost lawsu its, th e plaintiff and
defendant are each entitled to one
motion for substituti on of judge as a
matter of right. But how does that
apply in a multiple-plai ntiff civil case?

I

In Aussieker v. City of Bloomington,
_ III.App.3d ~ 822 N.E.2d 927 (4th
Dist. 2005), 17 taxpayers and rea l
estate owners fil ed a declaratory judgment action aga in st th e City of
Bloomington, alleging that th e City did
not properly solicit bids for a constru cti on project. The City responded wi th a
motion to di smiss.

Prior to a hearing

on that motion, one of th e plaintiffs
filed a motion to substitute judge as a
matter of right, and the case was rea ssigned to another judge.
Shortly thereafter, another of the
plaintiffs filed a moti on to substitute
judge as a matter of right, w hich the tri al
court ultimately denied. Aner the trial
court granted the City'S motion to dismiss as to all plaintiffs, plaintiffs tim ely
appealed, arguing th at th e trial court
erred by denying th e second plaintiff's
motion to substitute judge because each
plaintiff in a multiple-plaintiff civil
action is entitled to one moti on for substituti on of judge as of ri ght.
On appeal, the Fourth Distri ct
Appellate Court interpreted section 21001 (a)(2) of the Code of Civil Procedure
(Civil Code) (735 ILCS 5/2- 1001(a)(2)),
under which the two plaintiffs brought
their motions to substitute judge. That
sedion provides, in pertinent part, that
"in any civil action ... each party sha ll
be entitled to one substituti on of judge
w ithout cause as a matter of right."
Section 2-1 001(a)(2) of the Civil Code is
to be liberally construed, and if the

motion requesting a substituti on of judge
is filed before th e pres iding judge has
made a substantial ruling, th e ri ght to
substitution is absolute.
In examining secti on 2- 1001(a)(2)
of th e Civil Code, th e appellate court
noted that th e statute refers to "each
party" without differenti atin g between
pl aintiffs and defendants. However,
th e statute is silent w ith respect to situati ons invo lving multipl e pl aintiffs or
defendants.
In addition, th e court
noted prior cases holding that each
individual defendant in a multipledefendant action is deemed to be a
separate party with an independent
right to one subst itut ion-of-judge
motion under sec ti on 2-1001 (a)(2).
The appellate court also looked to
sec tion 114-5(b) of th e Code of
Cri minal Procedure of 1963 (725 ILCS
S/114-S(b)) for guidance. Secti on 1145(b) addresses moti ons to substitute
judge as a matter of right involving
multiple defendants in a criminal case
and provides as follows:
"Within 24 hours after a
moti on is made for substitution of judge in a cause w ith
multipl e defend ants each
defendant shall have the right
to move in accordance with

subsection (a) of thi s Islection
for a substituti on of one
judge. The total number of
judges named as prej udiced
by all defendants shall not
exceed the total number of
defendants. The first moti on
fo r substituti on of judge in a
cause w ith multipl e defendan ts shall be made within 10

days after th e cause has been
placed on th e tri al ca ll of a
judge." 72S tLCS 5/114-5Ib).
Comparing these two statutes, the
appellate court concluded th at the references to multiple defendants and the
implementation of a time in which a
second defendant may file a substitutionof-judge motion demonstrate the legislatures's ability to restri ct moti ons for substitution of judge as a matter of right in
cases involving multiple parties when
the legislature wishes to do so. Thi s
becomes particularl y significant in light
of the absence of similar language in section 2- 1001 (a)(2) of the Civil Code.
As a result, and conSidering th e
case law regarding multiple-defendant
civil cases, th e appellate court held
th at section 2-1001(a)(2) of th e Civil
Code entitles each plaintiff in a multiple-plaintiff civil case to one motion
for substitution of judge as a matter of
ri ght. In doing so, the court stated th at
th e City'S various policy- related arguments to th e contrary sho uld be
addressed to th e General Assembly.
Th e court also concluded that
because th e trial court improperl y
denied the second plaintiff's mot ion to
su bstitute judge, th e court's order
granting the City'S motion to dismiss
was void as to that p laintiff. The appellate court thu s reversed and remanded
th e case for further proceeding.
However, the appe ll ate court
affi rm ed th e trial court's judgment pertai ning to th e first pl aintiff. Clearl y, th e
first p laintiff to move for substitution of
judge had already exhausted his substituti ons-of-ri ght.
As a result, th e
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appell ate court concluded th at individual p laintiff lacked standing regarding
the tri al court's consideration of the
second motion for substituti on.

cluded that they lacked standing as
well. Accordingly, the court affirmed
the judgment (and th e ord er dismissi ng
th e case) as to those plaintiffs.

not to joi n in a substitu tion-of-judge
moti on lack standi ng to object to th at
moti on's di spositio n.

Fu rth erm ore, the appell ate court
noted th at the other 15 pl ainti ffs fa il ed
to join in th e moti ons for substituti on
of judge. As a result, th e majority con-

In concl usion, in multi ple-plaintiff
cases, each plaintiff enjoys one substi tuti on of judge as a matter of right.
However, those plainti ffs th at choose

Da niel 8. Shanes, Co-Editor ofThe
Docket, is Chief of the fe lony Drug
Prosecutions Division of the State's
Attorney's Office.

Apri I 4, 2005
Dear Friends & Family,
n March 26th 2005 my fa m ily and I were th e reC ipients of random acts of kindness, generos ity and compassion
generated by a very uniq ue group of ind ivid uals.

O

In a day and age w here w ar, politica l strife and human indifference seem to reign supreme a very uniq ue collect ion
of individuals consisting of lawyers, Judges, l aw Enforcement Officers, Court Personnel, fri ends, fa mily, l ocal Businesses,
Community O rga nizati ons and Profess ional O rgan iza ti ons ca me to th e aid of one of th eir own.
O n Ma rch 26, 2005, thi s band of brothers and sisters led by Aim ee Zeit, Danny Zeit, and li sa Page held a fun draiser
in my honor to help defray the cost of med ical bills d ue to my ongoi ng cancer treatment.
The fundraiser night was magica l and spiritua l as love, support and compassion perm ea ted th e event from start to fin ish . U pon enterin g the event I told myself I would ho ld my emotions in check. My facade of fa lse bravado ended the
moment my w ife N icco le and I set foot in th e room . I immedi ately lost all composure and bu rst into tears, crying like an
inconsolable infant.
The first person to greet me, embracing me w ith a big hug and kiss was Judge Vicki M artin . As th e tears poured from
my eyes she w hi spered that it was O.K. to cry and let go because I was among fri ends th at loved me. I was virtu all y surrounded by a sea of individuals expelling love, compass ion and ki ndness th at empowered me w ith the strength to wa lk
ta ll, stand straight and ba ttl e my illness head on. As th e night prog ressed I became stronger and stronger rea liz ing that thi s
event was much more than just a fund raiser; it had a mysti ca l hea ling qua lity th at affected me phYSica lly as well as psychologica lly. lingering late into th e eveni ng I w ished the night would never end, but all good things come to an end.
As the evening wrapped up all I could think about was how fo rtu nate and blessed th at my fam ily and I were.
Unso licited acts of ki ndness, generos ity and compass ion, from my band of my broth ers. Th e term "th ank you" is wholly
inadequate in address ing w hat everyone has done for me in my tim e of need. Words alone can not express my fa mily's
gratitude to a unique community of individuals w ho have given so freely of thei r time, support and compassion. Du ring
the course of my life I have trul y been blessed; however, I have never been more honored and felt more loved and cared
fo r than on th e evening of M arch 26, 2005.
Th ank you everyone for th e love, contri butions, and most of all your unyielding suppo rt.
Sincerely, Mi chael E. Simmons
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Inflation-Adjusted
Award Limits under
the Dramshop Act
by David Bender

T

he D ramshop Act allows fo r yearly
inflation-adju stmen ts on
amounts awarded. As Section 621(a) of th e Act states, "Beginning in
1999, every January 20, these li ability
limits shall automati ca lly be increased
or decreased, as applicable, by a percentage equal to th e percentage
change in th e consumer pri ce index
during th e preceding 12-month ca lendar year."

judgment or recovery shall not
exceed $6 1,682.02.
•

computed by th e Office of th e Illinois
Comptro ll er, and prOV ided to th e
Chief Judge of each Judicia l Circuit.
Th e Ninetee nth Circuit rece ntl y
received noti ce of th e new infl ati on
adjusted changes, and I am passing
th em on to you. The fo llowing passages are direc tl y quoted from th e
Comptroll er'S noti ce:
•

For ca uses of acti on under the

Liquo r Contro l Ac t of 193 4
involving either loss of means of
suppon or loss of society resulting
from death or injury of any person
on or after January 20, 2004, th e
judgment or recovery shall not
exceed $62,841 .64.

For ca uses of acti on invo lving

persons inju red, ki lled, or incurrin g property da mage on or after
January 20, 2003, th e judgment
o r recovery under th e Liquor
Contro l Act of 1934 fo r injury to
th e person or property of th e
person
shall
not
exceed
$50,4 67. 11 for each person
in curring damages; and
•

•

Fo r causes of acti on under the
Li q uo r Con tro l Ac t of 1934
involVing either loss of means of
suppon or loss of society resulting
from death or injury of any person
on or after January 20, 2003 , the

Fo r ca uses of acti o n in vo lving

persons injured, kill ed, or incurring
prope rt y damage on or after
January 20, 2005, th e judgment.
o r recovery under the Liquor
Contro l Act of 193 4 for injury to
th e person or property of th e
person
shall
no t
exceed
$53 ,09 2.0 5 fo r each person
incurring damages; and

Fo r ca uses o f ac ti on invo lVing

persons injured, kill ed, or incurring pro perty damage on or after
January 20, 2004 , th e judgment
or recovery under the Liquor
Contro l Act of 193 4 for injury to
th e person o r property of the
person
sh all
not
exceed
$5 1,41 5.89 fo r each perso n
incurring damages; and

These increases or decreases are

•

•

Fo r causes of acti on under th e
Liq uo r Contro l Act of 1934
involv ing either loss of mea ns of
suppon or loss of society resulting
from death or injury of any person
on or after January 20, 2005, the
judgment o r recovery shall not
exceed $64,890.28.

The complete noti ce from the
Comptro ller's Office is on file in the library.
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LeBA Social Events:
Bowling Balls and Doctors
by Richard S. Kopsick

here is no greater honor th an to be
asked to report on recent LCBA
socia l events. My understanding
is th at no one else would do it.

T

lake County Young and New lawyers
Second Annual Bowl-a-thon
M arch 5, 2005, was an earl y Spring
day. The sun was shining and the promise
of w arm

weather was

in

Annual
Doc to r/ Lawyer
Dinner took place at th e
D eerp ath Inn . It was th e
doc to rs' year to choose
th e speaker, and th ere was
a great dea l of concern on
our side th at th e speaker
might not be as ri vetin g as
th e husband and w ife

the air.

m arital coun seling team

Accordingly, young and old lawyers alike
were inside, drinking beer and bowling.

w h ich was chosen by th e
doc tors tw o years ago.

Yo un g
and
New
Lawyers
Committee co-chairs Pa tri cia Corn ell
and M elani e Caspi orga nized a success ful and fun bowlin g event w hi ch
took place at th e Lakeside Lanes in
M undelein . As was done last year, at
th e inaugural event, bow lers were
sponsored for a three-ga me bowling
seri es and all proceeds raised were
dedi ca te d to th e Wayne Fl ani ga n
Scholarship Fund and to Prairie State
Legal Services. The fin al numbers
were not yet in at th e ti me of thi s arti cle, but many sponsors were enlisted,
and a good tim e was definitely had by
all w ho attended.
Highlights of th e event included
Ri chard Kopsick beatin g Perry Smith
two o ut of three ga mes, w hi ch ca used
Perry to reconsider li fe as he knows it.
Perry did have th e day's hi gh game
w ith a 177, and Joe Poell was given a
troph y fo r best dressed bowler,
although th e basis fo r th at award is not
cl ear.

Pl ease v iew th e cover for evi-

dence of same.
2005 Doctor/lawyer Dinner
O n Tuesday, Ma rch 8, 2005, th e

M uch

to

our

surp ri se,

nati onall y kn own pastry
chef Ga le Gand of Tru
Res taurant in Chi cago
was extremely personable
and had a grea t number of
interesting wa r stori es to

share wi th the group.
Turnout was excellent, w ith about
75 in attendance, more or less evenl y

split between doctors and lawyers . The
th eme of the night was "forced integrati on," in w hich doctors and lawyers
were encouraged to sit togeth er at dinner, w hich is an idea th at Mike Noonan
has advocated for many years. The
mi xing of the two professions seemed
to work very well, and I believe th at
everyone trul y enjoyed th emsel ves - despite the fa ct th at th e cocktail ho ur
w as shorten ed to 45 minutes for some
unknow n reason.

Gary Schlesinger managed to wrangle a free dinner at a Philadelphia restaurant where the chef is a fri end of Ga le
Gand, and I was fortun ate to prove concl usive ly that trad itional Tirami su is
indeed made with a liqueur, thereby vindicating my mother-i n-law and resolving

a decades-old feud w ith Tom Guerwitz - which was nice, because my moth erin-law rarely feuds w ith anyone.
On one seri ous note, M ary Clark
suggested that next year w e make sure
th at psycholog ists and oth er medi ca lrelated personnel who w ork primaril y
in th e Family Law division be given
noti ce of future Doctor/ Lawyer dinners, and Amy Darling has made a
note of that suggesti on and w ill foll owup on that next January.
Finally, as it is our turn to host this
event next year, it is never too earl y to
contact Scott Gibson as chairman of the
committee or Deb Goldberg as incoming President w ith any suggesti ons you
may have for an interesting speaker next
year. To th ose of you who did not
attend, think about coming next tim e,
because we all had a good tim e and
there will probably be leftover chi cken
breast from thi s year's meal.

We.li get right
to the point!
Power your practice with CastleLink.

CastleLink
To learn more about CastleLink, Chicago Title's attorney agent program,
please contact Chris Poulsen at (847)758-7848 or poulsenc@ctt.com
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Civil Trial and Appeal Committee
a Legal Committee
Minutes of March 16, 2005 Meeting
by Scott B. Gibson, Chairman

Members Present: Judge Tonigan ,
Judge Hall , Judge Mullen, Judge Fusz,
Terry Brady, Bob Wilson, Mike Betar,
Bob Baizer, Larry Ruder, Richard
Kopsick, Robert Hoban, Jay Orlowski,
John Kornak, Bill Suhadolnik, David
Quade, Mark Belokon, Liz Rochford,
Peter Schlax, Brian Lewis, Bruce
Bernstein, Joe Kolar, Rick Kessler, Tom
Schippers, Chris Stoll, Tom Lake, and
Scott Gibson, Chairman.
Next Meeting: Thursday, Apri I 21,
2005, 4:30 P.M. at McCormick's, Lake
Bluff
1. The meeting was ca lled to order at
4:45 p.m. Thank you all for an
excellent turnout - 26 strong and
true - in order to finalize preparations (or our annual May seminar.

2. The first substanti ve order of busi ness
was presented by Larry Ruder. Larry
discussed an issue in construction

injury cases concerning Section 414
and Section 343 of th e Restatement
Second of Torts, and provided us
with copies of Clifford v. Wharton ,
353 III. App. 3d 34, 817 N.E.2d
1207 (1st Dis!. 2004), and Moorehead
v. Mustang Construction, 821 N.E.2d
358, 290 III. Dec. 307 (3rd Dis!.
2004). Larry noted that defendants'
summary judgment motions were
consistently being granted on a
Section 414 basis, where the issue
is the owner's/general's control over
operative details.
However, in
Clifford, plaintiff amended his com-

plaint prior to hearing on the summary
judgment motion and included a

Secti o n 343 claim, and whi le summary judgment was granted as to
both th e Section 414 and the
Section 343 claim s, the Appellate
Court reversed and held that th e
Section 343 claim is independent of
Section 414 duties. Larry believes
that thi s might be a small trend in
favor of plaintiffs in this type of
case, and suggested that we all read
Clifford and Moorehead for further
insight into this matter.

3. We discussed the recent unique
Illinoi s Supreme Court opinion, In
re Commitment of Simons, (2004 )
290 III. Dec. 610, which is a
lan dmark
Illin ois
Supreme
Court decision creating a new

of independent experts and consultants, and search th e globe for any
releva nt basis to determine th e
issues presented in a Frye motion .
Whi le the trial judges in attendance
at our committee reported that there
are few Frye hearings in Lake
County, we all expressed our surprise at the far reaching ho lding - no
one could recite another area of law
where the trial court record will not
be determinative of th e basis for a
final Appellate or Supreme Court
decision! We will be following trial
and appellate court decisions in
regards to the new Frye standard to
learn how the new rul e will be
implemented.

standard for admission of experts'
testimony pursuant to Frye. We
discussed Simmons at length
because it appears to be a unique
decision that sets an appellate
review standard that is foreign to
most other types of cases. Justice
McMorrow held that appellate
courts shall now use any source as
a basis for determining initially
w hether a Frye hearing
is
necessa ry; and if so, may also rely
on any relevant information to rule
on the Frye hearing regardless of
whether the information was ever
presented to the trial court or is in
the appellate court record.

4. The final item of business on th e
agenda was to complete our seminar
program for the May seminar.
Please remember that the seminar
and golf outing will take place on
Wednesday, May 25, 2005, at Grand
Geneva Resort in Lake Geneva,
W isconsin. Check-in begins at 8:15
a.m. with a 9:00 a.m. start of the
program. The golf will begin at
12:30 p.m. as a shotgun on th e
Brute course. The cost of the seminar
w ill be $75.00 for the seminar itself,
for each non-presenting attendee,
and $95.00 for the golf. I explained
to the Committee that this slight

The decision appears to invite not
just de novo independent review
but also requires the court, when
appropriate, to perform an independent investigation, research, use

due to the contractual requirement
and expense of the continental
breakfast which Grand Geneva
provides .

increase in the seminar charge was
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Regard ing the seminar itself, the
fo llowing speakers and topics have
been suggested and approved:
Scott B. Gibson - Moderator
Peter Schlax Worker's Compensa tion Issues
Ri ck Kessler Direct and Indirect Civil and
Criminal Contempt
Joe Kolar/ Bri an Lewis ·
Technology Update
Mike Betar Home Repair Act and
Spec ialized Civ il Practi ce
M ike Noonan·
Injuncti ve Relief from A to Z
Bob Baizer Legislati ve UpdatelThe Attack
on Civi I Justice

Terry Brady Private Mediati on/Arbitration
vs. Pre-Trials in Pending
Lit igati on
La rry Ru der ·
Cook County Practi ce fo r th e
Lake County Practitioner
Circuit Court Judges Mi stakes Even Good
Lawyers M ake
We are extremely pleased w ith th e
enthusiasm and quality of our
speaker lineup for th e seminar. We
wi ll begin adverti sing th at immediately through the LCBA bye-mail
and blast fax, as th e actual adver·
ti sement w ill not appear until th e
May Docket, and th at issue may not
be delivered to all LCBA members

unti l mid-May, or even later. As
always, make sure your colleagues
know about th e sem inar, as we have

plenty of room fo r additional parti cipation in both the seminar and th e
golf.
I w ill make copies o f th e sign· up
sheet to be di stributed throughout
the courthouse and urge all members
to liberall y pass th em out to our co lleagues.
5. Additional legal matters were discussed
info rm all y and we adjourned at
approximately 5:25 p.m. Thanks again
for your attendance and enthusiastic
parti cipation, and we' ll see you on
April 21 for the next meeting, w hi ch
is th e thi rd Thursday j n April.

The Volunteer
Lawyers Program Needs Attorneys for Evening Clinics
,
Want to Help But Can't Take Ona Case For Representation?

B

ean active part of the Volunteer Lawyers Program by donating your time at our evening advice clinics. Volunteer attorneys and staff attorneys from Prairie State Legal Services hold a walk in clinic on the fourth Wednesday of each month
from 5:30 - 7:30 pm at Prairie State's Waukegan office.

Low-income applicants and seniors from Lake County come to the program seeking advice and assistance with civil
legal problems including family law, housing and consumer matters. VLP attorneys typically see one or two clients per
evening and staff attorneys are always around to consult with.
Training and support is provided for all participants and we bring in a light supper. Interested attorneys are asked to
attend at least two or three clinics annually. Upcoming clinics will be held on May 2S, June 22 and July 27.
For more information, please contact Susan Perlman or Larry Smith at (847) 662-6925 or sperlman@pslegal,org.

~

T RESSLE R, S ODERSTROM, M ALONEY

& P RIESS

CIRCUIT JUDGE BERNARD

E.

DREW, RETIRED

Past Chairman of Committee that established the mediation system and also Chief Judge when the arbitration sys·
tem was established in the 19th Judicial Circuit of Illinois, is now available for mediation and arbitration matters at
the Law Offices of Tressler, Soderstrom, Maloney & Priess where he is "Special Counsel" to the firm.
100 Village Green Drive, Suite 200
Lincolnshire, Illinois 60069
(847) 353-5635 or (847) 353·5600
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Off The Shelf:
What's in the Library

,.(~,~ ~..

;.~
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by David E. Bender

acking an idea for thi s month's
arti cle, I asked M ary Clark, w ho
was passing through the library at
th e tim e, w hat more she would like to
kn ow about th e library. M ary th ought
about it, and th en sa id that she wa s
famili ar w ith all of th e Illinois primary
materi als and IICLE books that th e
library keeps up to date, but she would
like to kn ow mo re abo ut th e oth er
Illin ois materi als availabl e in th e
li brary. So th at is th e top ic of thi s column : Illinois-spec ifi c material s in th e
library.

L

•

Shepard's No rth Eastern
Reporter Citations

•

Shepard's II/inois Citations

•

Attorney General Opinions

•

Co urt o ( Claims Reports

•

Laws o( II/ino is

•

Ho use and Senate Journals

•

Legislative Synopsis and Digest

The library has three multi-volume
sets coverin g most, if not all , parts of
Ill inois law :

As mentioned, we are current w ith

•

Illinois Law and Pra ctice

primary and IICLE materi als. We are
on the IICL E Master Plan, which means
th at we receive any and all new IICLE
publi ca ti ons as soon as th ey are publi shed. If we do not have it, it has not
been publi shed yet. Thi s is important
to note in th at II CLE has a habit of prepubli cizing all th eir materials such that
people think they are out already. If in
doubt, just give us a ca ll for confirmation one way o r the oth er.

•

Illin ois Practice Series

•

II/ino is Practice Library, aka
Trial Handbook for II/inois
Lawyers

The foll owing list is all of the primary materi als th at we maintain in
print and current. Of course current is

a relative noti on: W e get th e updates
w hen the publishers choose to issue
th em. The last vo lume fo r th e Court o(
Cla ims Reports was pub li shed in 2002.
•

Smith-Hurd Anno tated Statutes

•

Illino is Compiled Statutes, State
Bar Edition

•

North Eastern Reporter

•

O((;cial Reports

At 50+ volumes, II/inois Law and
Practice is th e largest of these sets.
II/inois Law and Pra ctice compares to
American Jurisprudence 2d and
Corpus Juris Secundum, and is best
desc ribed as an ency clopedi a of
Illinois law.
The II/in o is Practice Series and
Illino is Practi ce Library are smaller
sets, around ten vo lumes each . Each
set is compri sed o f vo lumes th at
focus on procedure in relati on to a
broa d practice area; e.g., civil procedure, crim inal procedure, etc. There
is an overl ap of practi ce areas covered by each set, tho ugh each has a
few areas unique to the set, as well. I
rea lly ca nnot di stin guish any difference betwee n how the sets are
o rga ni zed, o r w hat material s are in

.

-
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th em th at set th em apart from each
oth er. But I d o kn ow from experi ence th at it is bes t to use both sets
w hen resea rc hin g.
Whil e th ey
address th e sam e broad areas, th ey
do not always present th e same informati on w ithin th o se ar eas.

The vo lumes in th e II/inois Practice
Series are:
•

UCC Forms Anno tated

•

Civil Procedure before Trial

•

Civil Litigatio n Guide

•

Criminal Practice and

Procedure

•

Business O rganizations

•

Ci vil Trial Procedure

•

Civil Discovery

•

Courtroom Handbook on
II/inois Evidence

•

Practice of Family Law

Please note th at th e Practice of
Family Law is the form er stand -alone
M uller Davis and Jody M eyer Yaz ici
volume. It has now been included as
a member of th e II/in ois Pra ctice
Series. Th is new version has been split
into two volumes. The first volume
contains the statutes and th e second
volume has all th e form s.
The volumes in the II/inois Practice
Library (Trial Handbook (or II/ino is
Lawyers) are:

• Criminal
•

Criminal Sentencing

Page 38
• - Homicide
•

Civil

•

Tort Law

•

Medica l Practice

•

Estate Planning and
Administration

For genera l practi ce materi als we
maintain th e fo llowing titl es:

•

Illinois Lawyer 's M anual

•

Illinois Appellate Practice
M anual

•

N icho l's Illinois Civil Practice

From my experience, I would have
to say N ichol 's is one of th e most valuable sets we have in th e library, and
should be in th e office of everyone
w ho does civil practi ce. The Appellate
Practice Manual is also an excell ent
set, and contains more form s th an its
II Cl E counterpart.
For famil y practi ce material s we
maintain th e fo llow i ng titl es:

•
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Gitlin on Divorce

•

Illino is Domestic Relations
Forms with Practice
Commentary

It is generally accepted that the best
overa ll set fo r fam il y law is th e fourvolume II Cl E set. H owever, for th e nitpi cky detail s, Gitlin is a preferred
source. Th e Domestic Relations Forms
book ma intains a number of form s th at
th e IIClE set does not have, including
th e procedure th at Britn ey Spea rs
made fa mous, annulment.

Thi s version com es out o nly once a
mon th . Th e Illinois Personal Injury set,
authored by Jero m e M irza, is the best
resource for Ill ino is tort s and persona l
inju ry.
The se t is th o ro ugh and
method ica ll y lays down th e elements
of th e va riou s person al injury/to rt
causes of acti on .
As ide from the IPI Jury Instru ction s,
th e library m aintain s two oth er sets of
Illi nois jury instru cti o ns that contain
non·pattern instru cti ons:

For personal injury/tort law practi ce
materials we mai nta in the fo llowing
titl es:

•

Illinois Personal Injury

•

Illinois Practice Guide: Personal
Inj ury

•

Personal Injury forms: Illinois

•

Jury Verdict Reporter

Th e Jury Verdict Reporter is split
into two titl es: The first is for Cook
County, w hich is publi shed weekl y.
Th e second is for th e rest of the state,
w ith a foc us on th e collar counties .

•

Illinois Non-Pattern
Instructions, 3rd

•

Illinois Forms of Jury Instruction

l ast, but not least, the library maintains
two ti tles concerning evidence in Il linois:

•

Cleary and Gra ham 's
Handbook of Illino is Evidence,
8th ed.

•

Illino is Evidence M anual

W hile both are good, comprehenl ive sets, I have noti ced th e set most
likely to be fo und on th e bench is
Cleary and Gra ham .

Now Westlaw asks:
Did you mean "Breach of contract"?
Introducing Smart Tools"" on Westlaw".
•

While computers have afNays been good at giving us exadty what

!=:iiiiiiI we ask for, now Westlaw can help give you exadly what you
. ~ need - thorough results.

Sman Toos offer you alternatives for terms that appear out of context even though
spelled corredly (stature of limitations for statue of limitations). They flag misspelled
words and acronyms (HIPAA for HIPPA). And, sman Toos suggest related terms of
an such as "frustration of purpose" for " impossibility of performance."
~

~

Making good queries even better. So you get more of what you need and less of
what you don't on westlaw.com·

To learn more, <all 1-800-733-2889
or take the gO-second online tour at WLSmartTools.com.

,

T1-40MSON
W IST
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Lake County Association of Women Attorneys
In lieu of our Monthly meeting in May, we will be having our Installation of Officer's Dinner
with Justice Barbara Gilleran Johnson as ou r keynote speaker.
The board to be installed is as follows:
Treasurer - Kevin Kane
President - Marjorie Sher
Secretary - Jerry Kessler
VP - D.J. Vorderstrasse

Board of Directors:
Michelle Wiejaczka
Shayama Parikah
Irene Curran
Kristie Fingerhut
linda Rothnagel
Julie Carpenter

lindsay Coleman
Sara Roberts
Julie Friedman
Hon. Nancy Shuster Waites
Ex Officio - Joy Fitzgerald

The dinner is on May 4, 2005, at the Harrison Manor House located at 136 Green Bay Road, lake Bluff, Illinois 60044
(847) 295-1100. The cost is $55.00 per person. Cocktails are at 6:00 p.m. and dinner is at 7:00 p.m. with a cash bar.

The Professional Difference

Litigation Support Group
Service areas include:
DAM, SNEll & TAVEIRNE, Lm.
Certified Public Accountants

Accounting. Tax • Consulting

Libertyville & Fox Lake

o Business Valuations
o Forensic Accounting
o Fraud & Embezzlement
o Economic Damages
o Estate & Gift Tax
o Shareholder Disputes

o Divorce
o Business Litigation
o Business Interruption
o Bankruptcy
o Buy/sell Agreements
o Employment Litigation

Contact:

Skip McCann CPA, CVA
Joe Modica CPA, CVA, CMC
(847) 367-4448
www.dstcpa.com

"When we work with clients we strive to be accessible, 10 complete work
in a timely manner, and to provide the very highest level ofquality. This
Professional Difference is what distinguishes our firm. "
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Bar Bulletin Board
For Rent· Lower level office space across street from Lake
County Courthouse consisting of 4 offices and 2 secretari·
al stations. Can be divided. Reasonable rent. Call Diane
at 847·244·0770.

Established Law Finn has office space available in Waukegan.
Close to courthouse. Please call 847·244-4636.

••• •••••••• ••• ••• ••••

Downtown Waukegan. across from Courthouse 400·2000
square feet. Janitorial provided. Reserved parking. Well
maintained. Space available at 33 N. County and 32S
Washngton. Please call Ron Pollack at 847·482·0952.

Waukegan· single to four offices available at 16 N. West
Street located one block from the Lake County Courthouse
(directly across from new City Hall) . New paint & carpet
throughout. Off street parking available. Perfect for satel·
lite office or local practitioner. Reasonable rent, utilities
included. Shared office equipment arrangements available.
Call Dave for details at (847) 244-0095 or (847) 623-1011.

• • •• • • • •• • ••• ••• •• • • • •

••••••••••••• •• ••• ••••

••••••••••••••••••••••

PRIME WAUKEGAN LOCATION FOR RENT
ONE NORTH COUNTY STREET
UPPER LEVEL OFFICE LOCATED
DIRECTLY ACROSS THE STREET
FROM THE COUNTY BUILDING
CAN BE DIVIDED. RENT REASONABLE
WITH JANITORIAL SERVICES PROVIDED.
CALL JIM

CLEAR THE AIR NOW!
FREE TRIAL

* LIMITED

TIME

Experience tru ly odor-free FRESH AIR
In YOUR office or home TODAY'
Enthusiastically endorsed by other lawyers'

ALVIANI AIR 847·336·7624

@

847-662-4321

Your ad in THE DOCKET reaches
more than 700 lawyers
in Lake and McHenry Counties.
Call (847) 244·3143 for
Advertising Information
Conference Room Rental
Local Court Rules • Mailing Labels

. I
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Mid America Title Company" is the oldest and most respected title insurance agency in the
Chicagoland area, and we offer cutting edge technology to our clients.
Order title commibnents, tract searches, flood certifications, and surveys on the Internet.
You'll receive your order number immediately to assist in scheduling closings. You can check the
status of all orders and closing dates electronically. And you'll have the convenience of one point
of contact for all services.
Mid America clients also enjoy these additional Intemet Services:
o Deed, Uen and Tax Searches. More than 14 million recorded documents are available to you
at your fingertips as well as tax information for 2.7 million parcels of land.
o Lender Market Share Reports. Comprehensive data on most lenders in Cook, DuPage, Lake
and McHenry counties. Learn who is making mortgage loans in your area
o

Flood Certifications. Basic or Ufe of Loan Certifications for the six-county Chicagoland area.

21 st (emu", TechnolOSJ from Chlcasoland's Oldest fttIe Insurance Aseney

www.matc.com
Arlington Hts. 2015 S. Arlinglon Hts. Rd. 847·640·6600 • Chicago Loop III W. Washington Sl. 312·853·1191
Chicago North 4708 N. Milwaukee Ave. 773-794-1888 • Crystal Lake 149 N. Virginia SI. 815-455-2500 • Homewood 900 Ridge Rd. 708-957-7888
Ubertyvil\e 1641 N. Milwaukee Ave. 847·367·4400 • Palos Hills 9800 S. Roberts Rd. 708·598·6500 •
Waukegan 222 N. County 51. 847·249·1200' Wheaton 373 S. County Fa,m Rd . 630·690·9500

LCBA CALENDAR OF EVENTS
May 2005
3

Real Estate Seminar

4

Association of Women Attorneys

8

Mother's Day

9

Local Government Committee Meeting

10

Wills, Trust & Probate Committee Meeting

18

Family Law Committee Meeting

19

Executive Board Meeting
Legal Aid Brown Bag
Civil Trial & Appeal Committee

20

New Member Orientation

21

Armed Forces Day

25

Civil Trial & Appeal Seminar/Go lf Outing

26

Criminal Trial Committee Meeting

30

Memorial Day-Observed

LAKE COUNTY BAR ASSOCIATION
7 N . County Street
Waukegan, IL 60085
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