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On Raising the Bar
by Deborah Goldberg, President

II

ne of the problems of being a
movie geek is having to
choose among your favorites. I
assume it's like having to choose a
favo rite child, although, si nce I only
have one, I've never faced that particular issue. I can say with some self-

O

assurance, however, that one of my

very favorites is Dr. Strangelove. For
those who have never seen it, or who

haven't seen it in a long time, let me
commend it to you on DVD. The dark
comedy still ho lds up . The part which
real ly appeals to me is Stanley
Kubrick's main character, a wicked

(and probably defamatory) reference
to Werner von Braun. Dr. Strangelove
has an arm which cannot be controlled and involuntarily jumps up into
a Nazi sa lute at very inopportune
times. I can identify. Whenever anyone
asks for a vol unteer, my arm is
engaged before my brain .
There have been upsides. By volunteering for various things, I have had
the opportunity to have tea wi th a
Supreme Court Justi ce and to meet
sundry ce lebriti es and authors. There
have been some dicey experiences,
too, but th ey lead to great stories.
There was the time they needed a volunteer translator at the Medical Center
w here I used to work. I ended up
locked in an emergency room w ith a
knife-wielding, drunken , sui cida l
Mexican gentlemen who (fortunately)
decided to start carving himself up
instead of me. O n the whole, the
rewards have been good, but sometimes time-consuming and a pain.

The logica l question, then, is why
do it. Number one, because it's th e
right thing to do. Number two, it's
geneti c. I come from a long line of
people w ho can't wait to get involved.
The most important reason, though, is
my strong conviction that if you aren't
willing to ro ll up your sleeves and
work, you have no right to complain. I
do a lot of complaining. I've earned it.
W hat I hope to accomp lish with the
LCBA thi s year is to give a lot of you a
chance to do likewise.
The o rga nizati on is a work in
progress. It can be whatever th e members want it to be. Your Executive
Committee, however, is not composed

VLP this year as well. Expect to see
more and different activities. Right
now, 11m toying around w ith a w ine
tasting, a Las Vegas night, and excursions to w hatever sports teams wa nt to

sell us a block of ti ckets at a decent
price. One th eory being discussed is
repla cing th e President' s Award
Dinner with a President's Award
Luncheon and using the money we
save for acti vit ies which are more

affordable to all th e members. To oversee this whole metamorphosis, I'm
constitutin g
a
Socia l
Events
Committee. I haven 't yet told the person who's go ing to chair it that he/she
is being drafted, so I won't tell you,
either. I am looking for volunteers
from among th e members, though. I
have a commi tm ent from the Young
Lawyers; I'd like to hear from a good
cross section.

of mind readers. We need to hear from
you with com ments, complaints and
praise. Most especially, we need ideas
of w here you want to go and w hat you
want to do. I have a few things brewing, which some of you mayor may
We are also going to review all the
not like. We are, for example, going to
committees. To tell you the truth, I
review the Bylaws stem to stern. It
don't know what in the world some of
should take a number of years. Not
them do. Does anyone think we need
everything is broken and ne!<!ds to be
some more sections? Anyone interestfixed, but Bylaws, as
a who le, should be
David]. Gordon, CFP®, CIMA, CMFC
reviewed every few
Senior Vic, Pruidcnt -lnllcrlmut Office,
years. I have recru ited
. financial Planning
. Retirement Planning
Gary Schl esi nger to
. Asset Management
. Investment Strategies
chair this ad hoc
Deerfidd Complex
committee. 11m open8~'-5'2-Ho,
ing it up to the rest of
david.gordon@wachoviasec.com
you to volunteer.
We are go ing to
have a dual focus on
soc ial events and
fundraising for th e

WACHOVIA SECURITIES
Wachovia Securities, llC, member NYSE and SIPC. ©2005 Wach(lvia Securities,llC 616714/05
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ed in an Animal Rights or Gender
Preference Rights Committee? Let us
know.
To string a few cliches together, at
th e end of the day, the bottom line is
that this organization w ill only be as
effective as its membership. That means
rolling up sleeves and vo lunteering. Not
only will you meet some really interesting people, but you will do some fun
things, and earn the right to complain. If
you think we just do the same things
over and over, come up with something
new. If you think we only serve a small
percent of the membership, tell us what
you want (what you reall y, reall y want).
I have, for example, heard a great deal
of complaining about the venue of our
lunch meetings. Fine. Suggest a viable
alternative. Are you willing to travel farther and pay more? It's all doable. You
have two months before the first lunch
meeting in September to suggest something better.

As you read thi s, it is Jul y (although
I'm writing in May). I am shame less
enough to invoke both the Fourth of
July and Bastille Day in my ca ll for
involvement. Historically, though, it's
tru e. Without rank and file participati on, we'd be celebrating Guy Fawkes
Day and the French wou ld be eating
cake instead of th at great bread. I
could throw in President Kennedy and
the "ask not what your Bar Association
can do for you" image, but that would
probably be going overboard, even for
me. Incidentally, contrary to what the
aforementioned Mr. Schlesinger says,
Mr. Jefferson did have a committee.
The other members were just smart
enough to leave him alone and let him
draft. Haven't you ever seen 1776? It's
a lousy movie, but a great play.
A final note. By th e time you read
this, we will probably suffer a few
more losses from our membership (one
was blast-faxed to me today), and

other members w ill have good things
happen to them. Your bar association
cares. Please let us know what's going
on, good o r bad, in you r life or in the
lives of your colleagues. We're fighting
hard to be user-friendl y. If th ere's
something we can do, alert us. We can
cover for someone, we can offer moral
or professional support, we can hug
and say, "Congratulations ." Feel free to
narc on a neighbor and let us know if
someone needs a hand .
You'll be getting a mass mailing
asking you what committees or activities you're interested in joining. Please
get it back to us.
Please check out the rest of The

Docket for meet ing and activity
announcements, and please try to participate. The Bar Association is only as
active as you make it.
Talk to you again next month .

•

I'

THANK YOU VOLUNTEERSl
This year Ask a Lawyer Day was held on Saturday, April 30, 2005. This was
our most successful year! Volunteers answered over 65 telephone caIIs from
Lake County residents on a variety of different topics. Our heartfelt thanks is
extended to all those who gave up a Saturday to contribute to this wonderful
community service project.

Mary White Hirsen

Michael Danian

Susan Marks

Kevin Kane
o

Ji Un Saw
o

II

Deborah Goldberg

Mary Zambreno

William Lindsay

Neal Simon

Lori Berdenis

I!)

•
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Chief Judge's Page
by Chief Judge Christopher C. Starck

W

ile not an actual life-long resident of Lake County, I did
move here fro m Chicago
w hen I was 4 years old. When we fi rst
got here, the Eden's expressway wasn't
built and my dad had to drive into the
city using Milwaukee Avenue. I remember going to Hawthorn Melody Farm and
driving past w hat seemed like miles of
w hite fences w ith red tops as we drove
from Deerfield toward the sleepy little
town of libertyville. It seemed to take
forever w hen we drove to my cousin s'

house in Forest Lake. As an adult, I see
that th e driving distances aren't th at
great, although the huge influx of people
into Lake County has made the travel
times substantially worse now than they
were when I was a kid.
W hen I fi rst sta rted practicing law
in 1979, it seemed th at Lake County
and our legal community was much
smaller and much easier going. It
seemed th at there were still lawyers
practi cing th at actu ally remembered
th at the courthouse practi ca lly cl osed
in th e Summer and th at no trials w ere
conducted, a ho ld-over from th e days
of no air conditioning. Th at feeling
was still in th e air in 1979 and fo lks
were less apt to set a case for trial in
th e summer months, out of traditi on.
W e had just gotten past the small tow n
rul e th at an o ut-of-county attorn ey had
to have local counsel to practi ce in o ur
courts. By the tim e th at I started, it
w asn't a rul e any more, but it was real-

ly still a good idea!

I used to always say that th e world
was round, but it wa s much ro under in

Lake County. W e were still a small
enough pl ace th at a lawyer didn't dare
pull a fast one on another member of
o ur bar association as he (or she)
would invari ably have a number of

oth er cases pend i ng w ith that lawyer
and the fa ll out at the Burgundy Room
would be too much to bear!
Now things have certainly changed
in our county and, consequentl y, in our

court system. The sheer number of
peop le w ho live and work in Lake
County has altered the landscape both
literally and fi gurati vely. We have a
few more judges, but we have thou sands more cases to resolve. We rou-

tinely have more attorneys from other
counti es in o ur courtrooms th an we

have loca l attorneys. We have hundreds of peop le, both citizens and noncitizens, in our courtrooms each day
either seeking relief from the courts or
answering charges of a crim inal or traffic nature. W ith the increase in population we have also seen an increase in

crime, both in numbers of offenses and
in the severity of th e crime charged.

dence to th e pos iti on that drug use is
not a victiml ess c rim e.

We are all in this together, so how
do we best address the problem? "Just
say no" hasn't seemed to be th e
answer, has it? After consulting w ith
the State's Att o rn ey, th e Publ ic
Defender, th e pri vate bar, and oth er
interested stakeho lders, we have made
th e dec ision to beg in our Drug Court
program. You w ill find an article about
the program in this issue of The
Docket . Based on the prin ciples of
Evidence Based Practices we believe
th at our program offers offenders the
best opportun ity to successfull y complete the program and remain drug
free and crime free, both of which
have very rea l benefits fo r all of us.

In th e criminal area, we have studied the cases and have seen th at a
common thread in them is drug use
and drug related acti viti es. Clearl y,
th ere is an increase in th e number of

I have con fide nce th at Judge
Ph illips w ill have great success with
our Drug Court program. It is a different way fo r th e courts to do business, but we bel ieve th at it presents a
wonderful oppo rtunity to make a positive impact on th e lives of many of

dru g cases in our courts, but an in-

our citi ze ns.

depth analys is of the
oth er cases also shows
th at drugs playa significant ro le in a large
percentage of all types
of c rimin al acti v ity.
O ur stati sti cs are consistent w ith the Drug
Use Forecasting studies of th e Federal
Governm ent
th at
show th at over 50% of
people arrested fo r
any offense test positive fo r more than two
substances! Those stati sti cs tend (0 lend cre-
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Real Estate
Case Law Update
by Steven B. Bashaw

1. Accounting: Profits, Fiduciary Duty
to Account and Prevailing Party
ften, real estate practitioners
are confronted w ith transactions in wh ich the seller's
compensation has some relationship

O

to the purchaser's success in a subsequent development project on the
property sold. The accounting aspects
can be a nightmare, and th e ev idence
at tri al is usually fraught w ith com·
plexity. R.}. Management Co. v. SRLB
Development Corp., 346 III. App. 3d
957,806 N.E.2d 1074 (2d Dist. 20041,
deals w ith just such issues and I decided, after reading and re-reading it a
number of times, the decision is just
too interesting not to include here.
R.J. Management Company sold
330 acres
of l and to
SRLB
Development Corporation for residen tial development for $5 million. The
contract provided that when the last
unit on the property was sold, SRLB
would do an accounting to determine
its actual profits, and if the development of the land met a certain profit
leve l (approximately $11 million ),
SRLB wou ld pay RJ an additional
$250,000. Over a period of ten years,
SRLB built and sold 900 single-family
residences. It did not pay any additional sums to RJ, and RJ sued SRLB for an
accounting and paym ent. At trial ,
SRLB executives testified that the profits were in the range of $8 million,
rather th an $11 million . During discovery and at trial , SRLB was unable to
provide accounting source documents
(ledgers, invoices and cancelled
checks I as evidence because they were

discarded during th e ten-year project,
and relied upon the corporation 's tax
returns. The trial court refused to
admit the ta x return s into evidence.

One expert accountant testified that
because so many of the source documents we re missing, he was unable to

render an op inion of th e profitability of
the project, and pointed out the differences between "financial net income"

and "taxable income." Another expert
testified th at he didn't need to review
the sou rce documents and, based on
the available financial statements and
tax returns, he was of th e opinion that
the project did not come close to
meeting th e threshold for the additional compensat ion bonus. The trial court
ruled that SRLB had failed to render an
accounting as required by the contract,
and because it had discarded its
source documents and could not prove
its profitability, all reasonable presumptions were drawn against SRLB.
Nonetheless, the trial court believed
the tax returns were sufficiently reliable to support SRLB 's expert's conclusion that the project did not produce a
profit sufficient to entitle RJ to its
bonus, and therefore, it did not owe
the $250,000. The Second District
Appellate Court affirmed.
First, rejecting RJ's argument that the
trial court erred in failing to apply the
adverse presumptions arising from
SRLB's destruction of its accounting
records, the Court notes that the
destruction of evidence presumption
that it would be prejudicial to the party
destroying the documents is not evidence, and while it shifts the burden of
evidence, it does not shift the ultimate

burden of persuasion . " ... IWlhen contract ev idence is produced, the
metaphorical bubble bursts and the presumption
vanishes
entirely."
Accordingly, the trial court's w illingness
to be persuaded by SRLB's expert was
not against the manifest weight of the
evidence. Additionally, even though
the contract required SRLB to perform
the accounting, thi s was not sufficient to
create
a fiduciary
relationship.
Likew ise, the implied covenant of good
faith and fai r dealing, w hile obligating
the parties to refrain from acting in such
a way as to destroy or injure the right of
the other party to receive th e benefit of
the contract, does not create a fiduciary
duty; "It allows redress only for breach
of contract...Thus, the contractual right
to an accounting does not itself trans form an arm's length transaction into a
fiduciary relationship ... Iandlthe practica l considerations of shifting a burden
of proof to one in exclusive control of
records and documents ca nnot serve to
create a fidu ciary relationship where
one does not otherwise exist./f
Having concluded that no fiduciary
relationship existed, the standard of
evidence required of SRLB was less
than clear and convincing, and "the
trial court properly examined the evidence and determined th at SRLB came
forward with sufficient evidence to
support a finding of the nonexisten ce
of the presumed fact." IWhat a great
sentence ... read that one again ... the
nonexistence of the presumed fact !]
Finally, while the contract prOVided
for an award of attorneys fees to the
prevailing party, and despite the fact
that SRLB did breach the contract by

PageS
not providing an accounting, since RJ
did not prove any damages, it did not
"prevai l on a significant issue;" both

parties prevailed on a significant issue
and were not entitled to fees.
2. Adverse Possession: Burden of
Proof and Directed Verdicts
In Dwyer v. Love, 346 III. App. 3d
734, 805 N.E. 2d 719 (2d Dist. 2004),
Dwyer, a farmland owner, filed a suit
for declaratory judgment and injunctive relief against Love, the adjoining
landowner, based on a claim of title by
adverse possession. The land was a
strip on the western edge of Dwyer's
farm and the eastern boundary of
Love's property and varied in width
from four to eleven feet at various
points. The boundary was physically
defined by a wire fence and hedgerow
of wi Id shrubs and trees that had
grown around the fence that ran along
the property line from north to south.
Mrs. Dwyer testified that the fence had
existed since at least 1956 when she
married Mr. Dwyer. Her husband had
continuously farmed the land until his
death, when his son took over.
In
1986, a local township trustee had
conducted a "fence viewing," based
on Dwyer's complaint that the Love's
predecessors were not maintaining

their "fair share" of the fence, and
ordered Dwyer to maintain the north
half of the fence and the owner of the
Love's property to maintain the south
half. Dwyer maintained the north half
thereafter, but the southern half of the
fence had fallen into disrepair.
When the Loves purchased the
property in 1991, a survey disclosed
the fact that the Love's property actually extended from 4 to 11 feet beyond
the fence line. Nonetheless, Dwyer
testified that her husband and son continued to cultivate the fields along and
up to the fence just has they had every
year since 1956. Love testified he did
not think that the crops grew right up to
the fence, but believed that the crops
were 15 to 20 feet from the fence.
The trial court ruled, and the
Second District affirmed, that Dwyer
had established title by adverse possession as required by the Limitations Act,
(735 ILCS 5/13-lOll. The requirements are possession which is (1) continuous, (2) hostile or adverse, (3) actu-
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ai , (4) open, notorious and exclusive,
(5 ) under claim of title inconsistent
with that of the true owner. Dwyer
"continuously" cultivated the land for
over forty years . The possession was
"actual" and cultivation of land is sufficient "possession./I

The trial court's

finding relating to the differing testimony about the fact that the crops either
did or did not grow right up to the
fence was not against the manifest
weight of evidence and not disturbed
by the appellate court. The "fence
viewing" clearly established the element of "hostile" or "adverse" and a
"claim of title" that was inconsistent

with Love's. The testimony established
that Dwyer " solely managed and controlled all of the land east of the fence"
and the fence and hedgerow created a
"clearly discernable boundary line"
from the northern to the southern edge
of the property.
This decision clearly states the burden of proof: "Nonetheless, all presumptions are drawn in favor of th e
title owner, and the party claiming title
by adverse possession bears the burden of proving each element by clear
and unequivocal evidence." Dwyer
met that burden with the evidence presented and estab lished a prima facie
case sufficient to overcome the Love's

motion for a directed finding at the
close of Dwyer's case in the trial court.
Trial anorneys will note the directed
verdict portion of this decision holding
that where, as here, Love proceeded
after the denial of that motion "to
adduce evidence on its own ... the
defendant waives its motion for a
directed finding" on appeal.
3, Condominium Associations: Common
Areas and Liability for Personal Injury
for Open and Obvious Conditions
There is "good news" for condominium association

lawyers in the

decision in Belluomini v. Stratford
Creen Condominium Association, 346
III. App. 3d 687, 805 N.E.2d 70 1 (2d
Dist. 2004). Helga Belluomini filed
suit
against
Stratford
Green
Condominium Association for personal injuries she received when she fell
over a bicycle chained to a staircase
railing in the common area. The trial
court granted summary judgment to
the Association based on the depOSition of the Plaintiff in which Ms.

Belluomini admitted that the bicycle
was an lIopen and obvious cond ition"

and that she was not "distracted" when
she tripped over the bicycle as she was
leaving her apartment for work.
The Second District affirmed, finding that because it was open and obvious, the Association owed no duty to
the plaintiff and was not negligent for
failing to remove or requiring the
owner of the bicycle to remove the
bicycle and allowing the bicycle to be
stored in the common area. While it
would have been nice to have had
language in the decision that
addressed the special relationship of
co ndomin ium

associations in these

circumstances, th e factua l determination of no liability will and shou ld
make some associations feel a linle
more secure. The important facts in
the case were the admissions that the
bicycle was "open and obvious" and
that there was nothing that distracted
the Plaintiff so that she couldn't pay
attention and avoid the hazard. Where
there is an obstruction in a condomini-

um common area that is open and
obvious, there wi ll be no resulting liability for injury because "if defendant
owed no duty, there will be no li ability, because a legal duty is a prerequisite to liability." While landowners
shou ld anticipate injury even where
the condition is open and obvious if
there is a possibility of distraction,
where the injured person admits to
seeing the hazard and also admits not
actua ll y being distracted, there is no
liability.
4. Condominiums: Member's Rights to
Examine Books and Records
In this era of contumacious living
and litigation it should not be surprising that a case like Taghert v. Wesley,
343 III. App. 3d 1140, 799 N.E.2d 377
(1 st Dist. 2003), shou ld find its way
into the appellate court's published
decisions. Francis Taghert filed a complaint against the President (Wa lter
Wesley) and a Director (Nat Ozmon)
of the 1140 Lake Shore Condom inium
Association, of which he was a member and unit owner. He alleged the
Defendants violated the Condominium Property Act (765 ILC5
605/19), the Association's Declaration,
and breached their duty when they
refused to provide him with the books
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and records of the Association pursuant to a written request. The
Defendants argued that the proper
party defendant was the Association,
not they, and that the Plaintiff failed to
state a "proper purpose" for inspecting
the

condominium

documents,

as

required by Section 19(e): "Except as
otherwise provided ... any member of
an association shall have the right to
inspect, examine and make copies of
the records [of the association] at any
reasonable time or times but only for a
proper purpose, at the association's

principal office. In order to exercise
this right, a member must submit a
written request. .. stating with particularity the records sought to be examined and a proper purpose for the
request." Noting that "there is a veritable dearth of case law in the state of
Illinois interpreting Section 19 ... and
its provisions directing the inspection

of documents," the decision holds that
the burden of proof that the request is
for a proper purpose is on the owner
making the request, and notes that the
member is entitled to recover reason-

able attorney's fees and costs from the
association if the board of directors
acted in bad faith in denying the
request. Citing decisions relating to the
examination of corporate books and
records that define a "proper purpose"
as "when a shareholder has an honest
motive, is acting in good faith, and is
not proceeding for vexatious or speculative reasons," Taghert was found to
have met the "proper purpose" test. He
requested the "budgetary files" of the
finance committee in order to determine if there was "misfeasance in the

process of determining special assessments." The Defendant's response that
he could obtain the information by
"attending a meeting of the finance
committee" was not an adequate reply.
The trial court's order to produce the
documents, granting sanctions, attorney's fees and costs was affirmed.

5. Demolition: Constitutionality of
Statute and Due Process Reconsidered
In Village of Lake Villa v.
Stokovich, 334 III. App. 3d 488, 778
N.E.2d 750 (2d Dist. 2002), where the
Second District Appellate Court held
the section of the Illinois Municipal
Code (65 ILC5 5/11 -31-1) that authorizes demolition of property which is

dangerous and hazardous to the public
health and safety unconstitutional
based on the fact that it (1) fails to
allow a property owner a reasonable
time within which to repair his property after receipt of a demolition notice
requiring repair of unknown conditions within 15 days, and (2) fails to
provide a choice of repair to the owner
based on the presumption that the
municipality "may demolish" or
"cause the demol ition" of the property
without offering the owner the alternative of repair.
In February 2004, the Illinois
Supreme Court reversed the Second
District Appellate Court and found that
statute constitutional. Village of Lake
Villa v. Stokovich, 211 III. 2d 106,810
N.E.2d 13 (2004). While "property
rights" are fundamental constitutional
rights, and the courts have acknowledged that "every owner has a right to
use his own property in his own way
and for his own purposes, subject only
to the restraint necessary to secure the

common welfare ... we agree with the
Village that a property owner does not
have a fundamental right to permit his
property to fall into such disrepair as to
create a risk to the health and safety of
the public." Rather than referring to
the classic "yelling fire in a crowded
theatre argument," Justice Garman
here draws the analogy that brings this
case alongside the decisions that
allowed the City of Chicago to limit
the Chicago Cubs' use of Wrigley Field
in order to abate the 'public nuisance'
of the disruption created by nighttime
sporting events in residential areas,
and Beverly Bank v. D.O. T., where the

exercise of police power to reduce the
potential for flood damage was suffiCiently compelling to allow interference with a property owner's abi I ity to
"choose" to construct a new residence

in a flood plain.
Accordingly, the burden was on the
property owner to overcome the presumption of constitutionality of the
demolition statute, and the test to be
applied was whether the law bears a
"rational basis" to the purpose, rather
than the "strict scrutiny" test applied to
fundamental constitutional rights.
Here all three prongs of the rational
basis test are met: (1) the public interest is to assure property does not
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become dangerous and hazardous to
the community through disrepair, (2)
the statute bears a rational relationship
to that interest, and (3) the method
chosen by the legislature (demolition)
is reasonable under the circumstances.
Additionally, under this statute, the
order for demolition was to issue not
from a municipal official, but from a
judicial officer, following no less than
15 days notice prior to filing a complaint for demolition requiring a due
process hearing at which the burden of
proving the property is dangerous and
unsafe, with demolition being the most
appropriate course of action and substantial reconstruction would be necessary to correct the defects. (See City
of Aurora v. Meyer, 38 III. 2d 131
(1967).) This added "due process" distinguishes this statute from a number
of ordinances found unconstitutional
in other states, where judicial proceedings with specific burdens of proof
were not employed.
The ultimate finding by the Illinois
Supreme Court is that: "The statutory
framework chosen by the legislature is
entirely reasonable and protects the
property owner while permitting the
municipality to deal expeditiously
with threats to the pub I ic health and
safety." The safeguards enunciated by
the Court in City of Aurora v. Meyer
are restated with approval, but the circuit court's decision to issue an order

of demolition was not supported by
the evidence at trial. For that reason,
the case was remanded to the circuit
court for evidence on the current value

of the bUilding and whether repair
makes "economic sense" vis-a-vis
demolition.
Justice Freeman concurred in part

and dissented in part. His concurrence was with the majority'S decision
that the failure of the owners to comply with Supreme Court Rule 19,
(which requires notice to the Attorney
General, State's Attorney, or municipal
counselor agency attorney when the
constitutionality of a statute, ordinance
or regulation affecting the public interest is raised at the time of the filing of
the suit, answer or counterclaim is

raised or the decision of a tribunal raises the issue of constitutionality), did
not deprive the court of jurisdiction,
and that the owners had standing to
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challenge the constitutionality. The
dissent was limited to the length the
circuit court need go to, on remand , to

obtain an evidentiary basis for denial
or grant of th e v illage request for demolition.

6. Easements: Evidence and the
Ancient Document Rule, Exceeding
the Stated Easement Limitations

ouresa v. Commonwealth
Edison Company, 348 III. App. 3d 90,
In

807 N.E.2d 1054 (1 st Dist. 2004),
Robert and Bonnie Duresa filed suit
against Commonwealth Edison relating to extensive damage "that resulted
to mature lilac bushes, trees and privets on their property when the utility
did extensive repairs to their service

poles. The Duresas sought to enjoin
Com Ed from entering onto their property, cutting down, removing and damaging their landscaping in the process
of replacing utility poles. Com Ed
alleged that it was acting under an
easement by the Duresa's predecessor.
The easement was signed by "A.
Cowles by John L. Weaver," dated
September 1, 1934, and granted the

authenticity, as long as it is produced
from proper custody and freedom from
suspicion is shown ... The ancient document rule only dispenses with the
need to present testim ony to authenticate the document. It does not make it
admissible as substantive or illustrative
evidence ... The admissibility of such
evidence remains a matter within the

trial court's discretion." Accordingly,
the property owner's objection to the
easement as not validly signed with
authority by an agent of the owner was
properly overruled by the trial court
because the document was over 30
years old, in proper custody, and on its
face was free from suspicion; even

damage during the replacement
of
utility
poles.
Plaintiffs also alleged that a

The decision is a treasure trove of case
citations to decisions from various

controversy

states on this issue.
Then , however, turning to the stri ct
construction required of instruments

trim , from time to time, such trees,

bushes ... as may be reasonably
reqUired for the construction and effi cient operation of said pole line equipment." The property owners con tended
th e easement was not enforceab le
because it was not signed by the property owner and not recorded, and that
the utility exceeded the grant of easement in any event. Both parties moved
for summary judgment in the trial
court. The Plaintiff based on the argument that the easement was improperly signed, and Com Ed based on th e
argument that th e easement was
admissible and presumed genuine

bushes ... as may be reasonabl y
required for the constru ction and efficient operation of said pole line equipment," and thereby limited the utility
to trimming only --- and did not
encompass entirely removing, destroyi ng or cutli ng down trees and bushes
as had occurred here. Once Com Ed
went beyond the limited grant of
authority on th e easement parcel , it
"committed trespa ss, rendering it
liable to the plaintiff for damages."
Citing a West Virginia case with
approval, th e dec ision stated its
approva l that "a power company ... in
exercising its right of entry, may not
inflict unnecessary damage on the
land, nor may it unreasonably increase
the burden placed upon the servient

under the "a ncient document rule ."

The trial cou rt denied both motions
initially, but upon reconsideration,
entered summary judgment in favor of
Com Ed, leading to the appeal.
The decision by Justice Burke
reversed. The 'ancient document rul e'
relied upon by the Court's decision is
one which "At common law, a document purporting to be 30 or more
years old is generally admissible in
evidence w ithout the ord inary requirements as to proof of executi on and

Company

constructive notice of the easement

renew pole line equipment. .. and also

maintain and

Edison

based on Com Ed's "actual , open and
obvious possession" of the easement
by the presence of its service poles.

to trim, from time to tim e, such trees,

IIconstru ct,

wealth

changes all that.
In 1997, plaintiffs filed a
complaint for a temporary
restraining order and other
relief against the defendant
and th e Village of Barrington
Hills, alleging that defendant
erected new utility poles on
plaintiff's property, but in
doing so destroyed several
flowering privets and killed
several trees and bushes . In
1998, the plaintiffs filed an
amended complaint, alleging
that defendant, contrary to
the provisions of an earlier
order, removed numerou s
trees and caused extensive

though unrecorded, the owners had

creating easements, the Court holds
that the plain language of the easement granted Com Ed "the right. .. to

ri ght to
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tenement."

Dick Bales' viewpoint from the titl e
company is a little different, but essentiall y sim ilar:
FROM THE TITLE INSURANCE
COMPANY PERSPECTIVE
We haven't had a good easement case for some time ,
now.
Ouresa v. Common-

ex isted

as

to

whether defendant possessed
a valid
easement.
In
December of 1998 the trial
court entered an order stating
that th e issue was whether
defendant possessed a valid
easement. After the court
granted
the
defendant 's
motion for summary judgment, this appeal followed.
The defendant argued that it
had a easement; it produced
an unrecorded 1934 document that granted to defendant's predecessor in interest

"the right, permission and
authority to construct, maintain, and renew 'pol e line
eq uipment' . . . and also to
trim , from time to time, such
trees, bushes.
. as may be
reasonably req uired for th e
construction and efficient
operation of said 'po le line
eq uipment. tIl The easement
was signed "A. Cowles by
John L. Weaver." The plaintiff
questioned this easement,
arguing that the defendant
had to prove that Weaver was
an agent of Cowles and therefore had the authority to grant
the easement. Pointing to
wha t it felt was the questionable manner in which the
easement was executed, the
plaintiff cla imed that the
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defendant possessed only a
prescriptive easement, which
it exceeded.
But the appellate court in turn
pointed to the Ancient
Document Rule, which provides that at common law, a
document purporting to be
thirty or more years old is
generally admissible in evidence without the ordinary
requirements as to proof of
execution and authenticity, as
long as it is produced from
proper custody and. is on its
face free from suspicion, and
circumstances

exist which

corroborate its authenticity.
Although not mentioned in
the opinion, I immediately
thought of the provisions of
765 ILCS S/30, which provides that "All deeds, mortgages, and other instruments
of writing which are authorized to be recorded, shall take
effect and be in force from
and after the time of filing the
same for record, and not
before, as to all creditors and
subsequent purchasers, without notice, and all such deeds
and title papers sha ll be
adjudged void as to all such
creditors and subsequent pur-

I liked this case because of
the clear explanation of easement overburdening. The
court noted that where an
easement exists by express
grant, its use must be con-

fined to the terms and purposes of the grant. If an easement is limited in scope or
purpose, the property owner
is entitled to prevent the overburdening of the easement.
For example, I was once
asked to insure an easement

in favor of a developer's new
homes. But the easement
was originally granted in
favor of a farmer and was for
the ingress and egress of a
farmer's farm equipment. I
declined to insure the easement, feeling that the proposed use (access over rail road tracks by dozens of new
homeowners in their cars,

vans, and SUVs) was an overburdening of the easement.
I think that many people feel
that overburdening an easement is simply where too
many vehicles, e.g., are using
an easement.

That isn It the
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7. Easements: Cemeteries and Rights
of the Relatives of a Decedent to
Ingress and Egress
Kenneth and Gerald Vi II iger operated an irrigation system on their farm
adjacent to the Old Catholic Cemetery
in Marshall County. The system moved
above the ground on a "in-l ine tandem
wheel assembly which supports a horizontal bar that delivers water to the
ground below."
The system also
passed through a portion of the cemetery, over graves and headstones
belong to the relatives of the Plaintiffs,
in Bogner v. Vil/iger, 343 III. App. 3d
264,796 N.E.2d 679 13rd Dist. 2003).
The relatives sough an injunction to
prevent th e defendants from operating
the irrigation system through the
cemetery.
The Villigers defended,
alleging they had a prescriptive easement. The trial court rul ed in favor of
the Plaintiffs and granted the injunction . On appeal, the Third District
affirmed.
Turning first to the issue of standing,
this decision holds that Illinois law provided that relatives of those buried in
cemeteries have a protected interest in

Ac-

the nature of an easement that permits
them to go to the grave, attend and care
for it, subject to the reasonable bylaws
of the cemetery. The Illinois Supreme
Court held in 1947 that this "property
right by easement in ·the burial plot lis
one which) th e law recognizes and
protects from invasion whether it be by
a mere trespasser or from the unauthorized and illegal acts of the authorities
in control ... land) ... a court of equity
will enjoin the owner of land from
defacing or meddling with graves on
land used for publi c burial purposes, at
the suit of any party having deceased
rela tives or friends buried th erein ."
Once standing and a protected right
were established, the trial court's findings that there was no adequate remedy at law and that irreparable harm
would result were eaSi ly affirmed.

cordingly the court
reversed the judgment of the circuit
cou rt of Cook
County.
Dick Bales, Chicago
Titl e
Insurance

Steven B. Bashaw of Steven B.
Bashaw, p.e., 1301 West 22nd Street,
Suite 1012, Oak Brook, Illinois
60525; Tel. (630) 472-9990; e-mail:
sbashaw@bashawlaw.com.

case; See Beloit Foundry Co.
V Ryan, 28 IIl.2d 379 (1963).
Rather, overburdening concerns the NATURE of the use
chasers, without notice, until
and whether the nature of the
the same shall be filed for
use is contrary to the terms of
record!t But the operative
the easement.
words are Uwithout notice."
In Ouresa, the court noted
The court noted that the plainthat the easement provided
tiffs admitted that they were
that the defendant has only
aware of defendant's utility
the right to TRIM trees and
poles on their property.
bushes . The court concluded
that the defendant's
conduct
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Hello 13, Goodbye 7
The Bankruptcy Abuse and
Consumer Protection Act of 2005
by Robert J. Kolasa

I. Introduction
fter years of trying, the credit
industry
finally
persuaded
Congress to enact meaningful
bankruptcy reform. The Bankruptcy
Abuse and Consumer Protection Act of
2005 (Publi c Law No 109-8, i.e., the
"Act") was signed into law by President
George W. Bush on April 20, 2005,
and is generally effective on October
17, 2005.' The new legislation is the
most significant revamping of the
Bankruptcy Code since 1978. The Act
dramatically shifts the bankruptcy paradigm, in that many debtors with consumer debts will not qualify for
Chapter 7 (liquidation) bankruptcy.
Instead, in order to achieve a bankruptcy discharge, such debtors will be
forced into Chapter 13 proceedings,
requiring five years of payments to
unsecured creditors.

A

This is the first part of a two-part
ana lysis of the Act. Part 1, appearing
herein, outlines the new rules wrought
by the Act as it relates to individual
bankruptcies. Part 2. to appear in the
August issue of The Docket, w ill discuss how the Act changes the rules
relating to bankruptcy forum shopping,
exemption planning and asset protection trusts.

II. The New IIMeans Test"
A. In General
In general, th ere are two types of
bankruptcies available to individual
debtors plagued with consumer debts.
First, under Chapter 7 bankruptcy,
debtors give up all their assets (other
than Ilexempt" assets) and receive a
general discharge of their unsecured

debt. Second, under Chapter 13 bankruptcy, a debtor keeps his assets but is
generally required to make payment of
"excess" income to unsecured creditors over a 3 to 5 year period before
such debts are discharged.
Prior to its amendment, Section
707(b) of the Bankruptcy Code
invoked a presumption in favor of an
individual debtor getting a bankruptcy
discharge, with the bankruptcy judge
having discretion to deny relief under
Chapter 7 for "substantial abuse."
Needless to say, in the real world the
supermajority of Chapter 7 filings were
not found substantially abusive and
debtors received the coveted "fresh
start" of an immediate bankruptcy discharge (versus the delayed bankruptcy
discharge of Chapter 13).

mathematically determined to have
the means to pay unsecured creditors,
a presumption of abuse arises and he
is pushed from Chapter 7 into Chapter
13 bankruptcy proceedings.
Under Section 707(b), a consumer
debtor's Chapter 7 bankruptcy petition
is abusive and presumptively dismissed (forc ing a Chapter 13 five year
repayment plan) if the debtor has "current monthly income":
1. Greater than the median family
income of the debtor'S state (the
"Median Income Test"); and
2. Greater, after defined deductions, of an amount from $100
to $166 - the amount depends
on the level of unsecured debt
(the "Means Test").

The Act's principal sponsor, Senator
B. The Median Income Test
Charles Grassley, in explaining the legThe initial step in determining a
islation voiced indignation that debtors
debtor'S eligibility for a Chapter 7 disgetting off "scot-free" in easy Chapter
charge is the Median Income Test of
7 bankruptcies caused losses to the
whether the debtor's "current monthly
credit industry for which "hard-workincome" is greater that the "applicable
ing, law-abiding Americans have to
median income" of his state of residency.
pay higher prices for goods and services because somebody
else did not make good
on their obligations to
pay.'" Accordingly, the
Ac t amends Section
707(b) to impose a rigid
testing of "abuse" for
30 YEARS EXPERIENCE
many middle class con110 N. West Street
sumer debtors in lieu of
Waukegan. Illinois 60085
the subjective judicial
(847) 244-4117
determination of abuse.
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Videographer
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If th e debtor's current monthly
income exceeds the state's applicable
medium income, the M edi an Income
Test is met (a nd if the debtor also passes the Means Test, he is generally ineligible to fil e a Chapter 7 petition).
However, if such in come is at or below
th e state's appli cable medium income,
th e debtor fails th e M edian In come
Test and hi s di scharge w ill happil y be
approved unless th ere is an unlikely
j udicial finding of abuse. A debtor not
hitti ng the median income target w ho
somehow finds himself in a Chapter 13
bankru ptcy is given pr",ferable treatment (compared to median income
debtors) in th at (i) payments to unsecu red creditors may be made over 3
yea rs, versus 5; and (i i) such debtor
may use his actu al living expenses
(rath er th an th e inflexible IRS liv ing
expenses discussed below) in sett ing
the amount of his payment p lan.
"Current monthly income" defin ed
under Section 101( 1OA) is generally
the debtor's monthly income (exclu ding Socia l Security benefits and certain
victim payments) over the six-month
peri od prior to the bankruptcy fi Ii ng.
Fo r example, if the bankru ptcy petiti on
is fil ed in October, current mon thl y
income wou ld be the average monthly
income received by the debtor during
th e
preceding
April
thro ugh
September. But w hat if the debtor lost
his "good" job in June? - since th e sixmonth lookback counts such income,
effectively th e debtor is expected to
payout of income he no longer has.
The "app licable medi um income"
of th e debto r'S state of reSidency is not
exac tl y a prec ise va ri ab le at the
moment, beca use of 2000 census
results, w hich must be adjusted for
inflation . Unt il the bankruptcy court

publi shes medi an inco me tabl es,
Bankruptcy Judge Eugene R. Wedoff,
of the Northern District of Illinois, in
h is " must read" articl e on th e Act' ca lcu lates th at th e Ill inois appl icable
median income fo r 2005 would be
$41 ,23 1 for a I-person househo ld;
$52,794 for a 2-person ho useho ld;
$61,660 for a 3-person ho usehold;
and $69,742 fo r a 4-person ho useho ld.

e. The Means Test
U nder Section 707(b)(2), if a debtor
passes th e above " Medi an In come
Test," th e presumption of abuse fo r
Chapter 7 bankruptcy is govern ed by a
"M eans Test" to determin e the debtor'S
ab ility to repay general unsecured
cla ims.
The Mea ns Test generally
all ows d efin ed ded uctions from a
debtor's current monthly income and
co mpares th e resulting di sposa bl e
income w ith th e fo llowing "tri gger
points": (See Chart 1, be low. )
Accordin gly, under th e above
tabl e, abuse is not presumed if th e
debtor'S di sposib le income (i.e., current monthl y income after deducti ons)
is less tha n $100. On th e oth er ha nd,
abuse is alway s presumed if th e
debtor's d isposable income is grea ter
th an $166.66. For disposable in come
between $100 to $166.66, abuse is
presumed if th e debtor can pay at least
25 % of hi s unsecured debt over fi ve
years (fo r exa mple, under the above
table, $150 times 60 month s equals
$9,000, w hich is 2S% of th e $36,000
unsecured debt amount) .
The major defi ned ded uctions from
"currentl y monthl y in come" un der
Section 707 (b) are:
1. Actu al expenses of admin istering
a Chapter 13 bankruptcy p lan;

Chart 1
"Current Monthly Income"
after defined deductions

Presumption of Abuse

Less th an $100

Does not arise

$100

Arises unless unsecured debts exceed $24,000

$lS0

Arises unless unsecured debts exceed $36,000

$166.66

Arises un less unsecured debts exceed $39,998.40

More th an $166.66

Always Ari ses

2. 1/ 60th of all secured debt th at
will becom e due in the fi ve years
after filing;
3. 1/ 60th of all priority debt;
4. Expenses f o r grade and high
school for m inor children, up to
$1 ,SOO annually, per minor child;
5. Documented energy costs in
excess of the IRS expense standards
(discussed below);
6. Reasonabl y necessary expense fo r
health insurance, di sability insurance and h ea lth savings account
expense fo r th e debto r, his spouse
and dependents;
7. "N ation al" and "Local " living
expenses sp eC ified by th e IRS.

D. IRS Tables Used to ·Determine
living Expenses for Means Testing
Yes, th at is ri ght, for bankruptcy
(not tax) purposes, a debtor's allowable
living expenses are generally capped
at levels deve loped by th e IRS in co llectin g taxes aga inst de linquent taxpayers. In thi s rath er strange development, it is important to rea lize that
under th e Bank ruptcy Code th e IRS
allowable expenses are used for two
distin ct and separate purposes: (i) testing w hether th e debtor q ualifies fo r
relief under Chapter 7; and (ii ) in th e
event of ineligi bility fo r Chapter 7,
determining the amount of the debtor's
Chapter 13 payments to unsecured
creditors over fi ve yea rs.

A sampling from th e IRS website' of
its (i) "National Standards" for food, supplies, clothes and personal care; and (ii)
" Loca l Standard s" for housing, utility
and transportation costs are as fo llows:
(See Charts 2, 3 and 4 on page 17.)
The IRS " National Standards"
are genera ll y req uired to be
accepted by the ba nkruptcy court
w ithout di scretion, although th e
food and cloth ing all owance may
be in creased by 5% if the debtor
demonstrates need. Judge Wedoff
in his article (see footn ote 3)
remarks that for purposes of the
Means Test, it is unclear w hether
the debtor may cla im the full
amount spec ifi ed in th e IRS
" Local Standards" fo r housing,
utilit ies and transpo rtati on costs,
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Chart 2
IRS National Standards for Food, SUflfllies, Clothes and Personal Care
$833 to
$1,249

$1,667 to
$2,499

Income

Food

$5,834 and
over

Income

$3,334 to
$4,166
Income

$525

$527

$640

$868

Housekeeping
supplies

$43

$50

$61

$110

Apparel & services

$169

$171

$189

$317

& services

$42

$45

$53

$81

Miscellaneous

$188

$188

$188

$188

Living Exflense
Item

Personal care products

Chart 3
IRS Local Standards for
Monthly Housing and Utilities Expenses
Family of 2 Family of 3 Family of 4
or more
or less
$1,597

$1,879

$2,160

McHenry County $1,427

$1,678

$1,930

Cook County

$1 ,561

$1 ,795

Lake County

$1 ,327

Chart 4
IRS Local Standards for
Car and Transportation Expenses

Ownership Costs
(National)
Operating & Public
Transportation Costs
(Chicago Region)

1st Car

2nd Car

$475

$338

Income

complete as-year
payment
plan
unless living cuts
are made. Using
IRS expense standards reflect a draconian Congress-

ional intent to bolster payments to
unsecured

credi-

tors and prevent
the
bankruptcy
"fresh start" from
applying to consume r
debtors who (per the IRS
tables) are deemed to be
No Car Iiving beyond their means.
To be fair, supporters
of the Act contend that the
equities are preserved in

$329

$422

or only the amount actua ll y expended
by the debtor up to those amounts.
The IRS in applying the above standards for tax collection purposes most
definitely uses actual expenses if they
are lower than its allowable standards
and it's hard to see a different application in the bankruptcy arena.
The obvious criticism of using IRS
expense standards for bankruptcy purposes is that such standards do not
take into account the debtor'S actual
cost of living (although the Act permits
the usage of actual expenses if a
debtor does not meet the Median
Income Test), The practical effect of
excess actu al expenses is that the
Chapter 13 debtor may be unable to

$257

the court

that
under
Section
707(b)(2)(B), a debtor may
alter the IRS expense standards if he can prove to
II

spec ial

circumstances"

(such as a serious medical condition
or a call to active military service) that
require additional expenses or adjustments of current monthly income.
However, this would trigger additional
proceedings and put the burden on
the debtor to prove excess expenses,
no small task in the face of creditor
objections.
E. Criticisms of Means Testing
Opponents of the Act, some colorfully asserting that it "seeks to shoot a
mosquito with a shotgun,'" harshly
criticized the mechanical Means Test.
A fundamental charge is that the credit industry has created the problem by
aggressive marketing and a large prof-

itable market has emerged which takes
into account expected cred it card
defaults ("we ll , yeah" this author
thinks as he shreds another carton of
unsolicited credit card mailings).
These critics contend that it is not
empirically val idated that "honest
Americans who play by the rules have
to foot the bill" of credit card defaults
and that the Act does nothing to guarantee that the money the credit industry receives (by regular Chapter 13
payments) w iII be passed on to consumers. The Means Test is arguably
overl y inclusive and replaces judicial
supervision with an inflexible standard
which increases the costs of bankruptcy, while decreasing protections.
Well-funded creditors will make bankruptcy an expensive proceeding for
honest debtors and extort reaffirmation
agreements to have unsecured debts
survive bankruptcy. Furthermore, the
Act is biased aga inst debtors without
secured debts as persons leaSing apartments and cars may not be able to
deduct the full amount of their living
expenses, while persons with mortgages and automobile debt will be
able to do so.
It appears clear that by pushing
more debtors into Chapter 13, the
repayment assumptions of the Means
Test wi ll make it even less likely that
debtors will complete their repayment
plans (under prior law, approximately
2/ 3 of all voluntary Chapter 13 plans
were not completed ). Without bankruptcy relief available to many individual debtors, creditors will rely increasingly on state law collection systems to
pursue their debts.

III. Other Bankruptcy Provisions
Other major non-asset protection
changes by the Act affecting individuals are as follows:
1. Mandatory Credit Counseling and
Financial Management Education.
As a condition for bankruptcy eligibility, Section 109(h) requires
an individual to receive individual
or group credit counseling 180
days prior to filing of the bankruptcy petition. Credit counseling
must be provided by approved
agencies (including telephone or
internet briefings) and it is expected
that this requirement wil l, at least
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,

in the short term, overwhelm the
debt-counseling system. In a simi lar
vein, debtors in both Chapter 7
(Section 727(a)(11) and Chapter
13 (Section 1328(g), will genera ll y
be denied bankruptcy discharges
unless they complete an instructional course concerning personal
financial management. Interestingly,
Judge Wedoff in his article (see
footnote 3) has been widely quoted
for suggesting that the credit
counseling provision effectively
ends involuntary bankruptcies, as
creditors will never be able to
force debtors to take counseling
classes as a prerequisite to bankruptcy. This seems to reflect the
musings of a judge frustrated by
the provisions of th e Act, rather
than a correct or practical interpretation of the law.
2. Increased Sanctions for the
Debtor's Attorney. Section 707(b)(4)
beefs up civi l fines and criminal
penalties against bankruptcy
attorneys. Attorneys must perform
a reasonable investigation that
their cl ients' bankruptcy petitions
and schedu les are supported by
the facts and correct. In particular,
sanct ions may result if a debtor'S
Chapter 7 case is dismissed for
failing the Means Test (which the
attorney should have investigated
in the first place). One wonders
how much the increased responsibility and liability will raise the
bankruptcy practitioner's fees in
this practice area.
3. Limitations on Lien Stripping. For
many creditors with automobile
loans it is common to have the
secured debt exceed the fair market
value of the car. Under a practice
known as "lien stripping" under
Section S06, such excess was frequently converted into dischargeable unsecured debt. This practice
has genera ll y ended for Chapter
13
debtors
owning
newly
acquired automobiles.
Section
1325(a)(9) now provides that
Section S06 does not apply where
the creditor holds a purchase
money security interest in a motor
vehicle purchased within 910
days of th e Chapter 13 filing, or to
any other secured debt incurred
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within one year of bankruptcy.
Furthermore, when lien stripping
does apply under Chapters 13 or
7, Section 506(a)(2) make clear
that the value of the secured
claim is based on the collatera l's
replacement cost and if the col lateral was acquired for personal
use, the retail price for property of
sim ilar age and condition.
4. Expanded Debtor Production of
Records, Including Tax Records.
In addition to the bankruptcy petition and schedules, Section 521
now requires the debtor to file
add itional records, such as a certificate of credit counseling; evidence of payment from employers;
tax return s for the most recent
year (creditors can request 3 years
of returns); a photo 10. Failure to
provide these or other documents
within 45 days after the petition
has been filed results in a dismissal of the bankruptcy case.
S. Time Between Bankruptcies.
Section 727(a)(8) was amended to
prOVide that a debtor cannot
receive a Chapter 7 discharge if
the prior Chapter 7 discharge was
received within 8 years (rather
than 6) of the new filing. Section
1328(1) was also amended to limit
a Chapter 13 debtor from receiving
multiple Chapter 13 discharges
within 2 years, or Chapter 13 discharges within 4 years of a prior
Chapter 7, 11 or 12 case.
6. Miscellaneous.
The Act also
promulgates many other rules
relating to individual bankruptcies,
the most notable of wh ich are (A)
a higher priority for domestic support obligations (Section 507(a)(1));
(B) a presumption of nondischargeability for "luxury goods or
services" greater than $500
incurred 90 days prior to filing, or
cash advances greater than $750
incurred 70 days prior to filing
(Section 523(a)(2)(C»; (e) a narrower definition of "household
goods" for avoiding nonpurchase
liens (Section 522(1)(4)); (D) new
extensive disclosures relating to
debt
reaffirmations
(Section
524(k)); (E) a scaling back of the
Chapter 13 "superdischarge"

(Section 1328)(a)) and student
loan
discharge
(Section
523(a)(8»; and (F) a provision
allowing landlords to continue
eviction even after debtors have
obtained an automatic stay
(Section 362(b)(22)).
IV. Conclusion
The
Bankruptcy
Abuse and
Consumer Protection Act of 2005 significantly changed the bankruptcy law
by invoking a new Means Test to determine whether a debtor with primarily
consumer debts will qualify for a
Chapter 7 discharge. Under the new
rules, many debtors with consumer
debts will be pushed into Chapter 13
proceedings requiring payments to
unsecured creditors over a 5-year period, or not file bankruptcy at all. The
effect of the legislation will result in
fewer individual bankruptcy discharges and creditors wi ll now rely
increasingly on state law collection
systems to pursue individual debtors.

Robert}. Kolasa is an attorney practicing estate planning, probate and
asset protection in Lake Forest, Illinois.
He is also a c.P.A., holds a Master of
Laws in Taxation degree from
Georgetown University Law Center
and once was an attorney for the IRS
National Office, Office of Chief
Counsel, in Washington, D.C.

1. For an excellent link to the statutory language

and

articles

relating to

the Act see

http:Uwww.bankruptcyfinder.comlbankrupt-

cyreformnews.html. Also see http://thomas.loc.govl under Public Law 109-8 for links 10
the Committee Reports, Congressional
Record and complete legislative history of
the Act.

2. Explanation of the Act by its sponsor, Senator
Charles Grassley, 151 Congo Rec. S1856
(March 1, 2005), which can be accessed at
hnp:lllhomas.loc.goy/.
3. Judge Wedoff's article can be accessed at
http://www.bankruptcyfinder.com/bankruptcyreformnews.html.
4. hltp:/Iwww.irs.goy/ individuals/article/O ;d=96543,OO.html.
5. See the 54 page review of the ~House
Judiciary
Democrats'
dissent
from
bankrukptcy bill" and a February 16, 2005 ,
letter to Senators Specter and Leahy signed
by 83 bankruptcy and commercial law pro
fessors. Both of these documents can be
accessed at http://www.bankruptcyfinder.com/bankruplcyreformnews.html.
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DON'T MISS THE FUN ....
DON'T MISS THE PARTY .. .
DON'T MISS THE

PRIZES !!!

(Golf clubs, Electronics & more .... )
All that
AND
COMPUMENTARY BEVERAGES
SPONSORED BY:

TICOR IITLE

....
• •

~
/

•

-~

/"

THE LAKE COUNTY BAR ASSOCIATION
2005 ANNUAL GOLF OUTING
SCRAMBLE TOURNAMENT

THURSDAY, JULY 14, 2005

BITTERSWEET GOLF COURSE
875 Almond Road, Gurnee. Illinois
(847) 855-9031

GOLFER CHECK IN:
SHOTGUN START:
LUNCH:
BITTERSWEET BARBECUE:

10:30 A.M.
11:00 A.M.
12:00 NOON -DELIVERED TO YOU!
5:30 P.M .

July 2005

The Docket

LAKE COUNTY BAR ASSOCIATION
2005 ANNUAL GOLF OUTING
BITTERSWEET GOLF COURSE
THURSDAY, JULY 14, 2005
GOLF/LUNCH/DINNER
_ _ _ _ _ _ _ Reservation(s) at $110.00 per person $ _ _ _ _ _(total enclosed)
EACH PAID RESERVATION INCLUDES:

18 HOLES W/CART
BOX LUNCH

DELIVERED TO YOU ON THE COURSE

Golfer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Golfer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Golfer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _
Phone: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Golfer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Dinner Only Reservations
_ _ _ _ _ Reservation(s) at $35.00 per person $ _ _ _ _ _,(total enclosed)
Name:(s),_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone: _ _ _ _ _ _ _ _ _ _ _ __
ADVANCED RESERVATIONS REQUIRED BY JULY 7, 2005
THERE WILL BE NO REFUNDS AFTER JULY 7, 2005

Mail this form along with your check made payable to:
Lake County Bar Association • 7 N. County Street • Waukegan, IL 60085.847-244-3143
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Whoever said ...

You Can't Be 2Places
At Once
... was mistaken

Introducing

Counseled Video Closings ™
-Because Time Matters 1M

Purchasers' Counsel et af at video networked
closing facility with secure high quality video
feed from/to sell side law office

Attorney in their law office

• Eliminate non-compensable travel and waiting time at closings
• Expand the geographical reach of your real estate practice
It's time to consider whether your "Title Partner" is doing something to your practice
... or something [or your practice.

Call Suzanne Cronin at 773-238-7100 for a demonstration on
how you can be 2 places at once.

PROFESSIONAL NATIONAL TITLE NETWORK, INC.
~

...'~

('J~
CHICAGO' GLEN ELLYN' JOLIET • LINCOLNWOOD • OAK LAWN' OLYMPIA FIELDS' PALATINE
LOMBARD AND NAPERVILLE - Opening Soon
PNTN IS AN AGENT FOR THE FLORIDA FUND, THE NA TlON'S LARGEST BAR RELA TED~ TITLE GROUP
OPERA TlNG EXCLUSJVEL Y THROUGH LAW FIRM MEMBERS SINCE 1948
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The Re-entitlement of Extended Benefit
Period for Social Security Beneficiaries Who
Return to Work
The Second of a TWo-Part Article
by Linda Rothnagel

Introduction
ongress has enacted a number
of statutory provisions to
encourage Social Security disability beneficiaries to try to return to
work with the hope that eventually
these people will be self-supporting
and leave the disability rolls. This article is the second of a two-part article
describing these work incentives. The
first part of the article appeared in the
March issue of The Docket and discussed the trial work period (TWP).
This second part discusses the re-entitlement or extended benefit period.

C

I

I

The trial work period and th e reentitlement period are the cornerstones ' of Congress' work incentive
program-Tor disability insurance beneficiaries. 'Note that the rules apply to
recipients of regular disability for
workers. The rules do not apply to
recipients of SSI (needs-based) benefits. Where a beneficiary receives concurrent benefits, only the regular disability ("Title II") benefits are protected
by these ru les.
The trial work period rules allow a
disability recipient to have nine
months of substantial earnings without
any impact on receipt of benefits.
After these nine months have been
used up, the beneficiary is in a 36month period called the extended benefit or re-entitlement period, which is
the subject of this article.
The Extended Benefit or Re-entitlement Period
Title 20, CFR § 404.1592a,

is

named "The re-entitlement period."
Employees at SSA may refer to this
time period as the "extended benefit
period," although the regulation does
not use this term. The POMS refers to
all months after th e TWP as the extended period of entitlement or EPE, and to
the first 36 months after the TWP as the
"EPE re-entitlement period."
The
POMS discussion of the re-entitlement
period begins at DI 13010.210.
Key facts regarding the re-enlitlemenl period:
• The re-entitlement period is preCisely what the name suggests. It
is a period during which benefits
may cease if the individual performs
certain work but will begin again
when the individual stops performing that work.
• The re-entitlement period lasts for
36 months following the end of
the TWP.
• The 36 months are consecutive
calendar months; every re-entitlement period is the same length, in
contrast to the trial work period,
which can vary substantially in
length. (The only exception to this
uniformity of 36 months is the situation is in which the re-entitlement period is shorter than 36
months because the reCipient is
terminated for other reasons l such

as, that his impairment has ended.)
• The trial work period earnings
level is irrelevant to the re-entitlement period.

• The relevant earnings level for the
re-entitlement period is the substantial gainful activity or SGA
level ($830.00 in 2005),
• An individual may have earnings

below the SGA level during any
month of the re-entitlement period
without consequence. This includes
earnings above the TWP level. In
other words, the individual may
have earnings up to the SGA level
and still receive his full benefits.
• If an individual performs SGA
during the re-entitlement period,
there will be an impact upon
benefits.
• Specifically, if the individual performs SGA during the re-entitlement period, SSA will conclude
that the disability has ceased. The
individual will receive benefits for
that month and the two months
following.
After that point,
through the end of the re-entitlement period, the individual will
receive benefits for any month in
which he does not have earnings
at the SGA level. Benefits will not
be paid if earnings are at the SGA
level.
• SSA will only determine that the
disability has ceased during the
re-entitlement period if the individual performs SGA. Thus, the
rules for unsuccessful work
attempt and income averaging do
apply in this determination. The
rules on deducting impairment
related work expenses also apply.
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Once the disability has been
found to cease, however, these
SGA rules d6 not apply, and any
earnings at the SGA level will
result in loss of benefits for the
given month. This is one of the
most confusing aspects of the reent.itlement period, but the examples below will provide clarification.
Case examples will help to make
the rules clearer. We'll start with the
examples set out in the earlier article
on TWP to see how the re-entitlement
period rules apply to those four beneficiaries.
1) Beneficiary Alearn's trial work
period was March 2002 to
December 2004. Her re-entitlement
or extended benefit period is the
next 36 months, January 2005 to
December 2007.
Ms. Alearn
begins work in July 2006 and
works for seven months (through
January 2007), earning $1,000.00
each month. Her disability wi ll
cease in July. She wi ll receive
benefits for July, August and
September. No benefits will be
paid for October and thereafter.
In February 2007 Ms. Alcarn does
not work. Her benefits are reinstated.
2) Beneficiary Jones' trial work period
ran from November 2003 through
July 2004.
His re-entitlement
period is the next 36 months,
August 2004 to July 2007.
Suppose that he continues his
part-time job during those
months, earning $600.00 per
month. Although the earnings
exceed the TWP level, that fact is
inconsequential during the reentitlement period. The earnings
of $600.00 per month do not
reach the SGA level; disability
does not cease, and benefits continue throughout the re-entitlement
period.
3) Beneficiary Block's trial work
period ended in June 2003. Her
re-entitlement period is the next
36 months, from July 2003
through June 2006.
Recipient
Block works in July 2003, as stated
in the example. She earns $600.00.
Her earnings are above the TWP
level, but are less than the SGA
level and her benefits continue.
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Suppose that in August 2003,
Recipient Block tries increasing
her hours. She works for two
months and earns $1 ,000.00 each
month. She finds the job too difficult and quits.
Her work
arguably was not SGA. Arguably,
the two months of work at the
SGA level constitute an unsuccessful work attempt and are not
SGA. Assuming that SSA agrees
that the work in August and
September was not SGA, Ms.
Block will receive benefits for
those two months. Ms. Block
does not work again during her
re-entitlement period. Her benefits continue.

4) Beneficiary Velez's trial work period
ended in December 2003. His reentitlement period is the next 36
months, from January 2004
through December 2006. During
this time, suppose that he attempts
several jobs, as follows:
January 2004 - Apri I 2004.
Suppose that Beneficiary Velez
earns $600.00 per month. His
earnings exceed the TWP level
but not the SGA level, and there is
no effect on his benefits.
In May 2004 Mr. Ve lez tries a new
job.
He earns $1,200.00 per
month, and works for just four
months .
He is discharged
because he cannot fulfill the
essential functions and duties of
the job. The position is arguably
an unsuccessful work atternpt, so
that there is no impact on Mr.
Velez's benefits. He can continue
to receive his benefits both during
the months that he works, and
thereafter, until he performs SGA.
Suppose in January 2005 Mr.
Velez takes another new job. He
earns $1500.00 per month. He
remains in the job for 5 months,
and the job is outsourced. There
is no UWA argument because the
job has not ended for reasons
related to the impairment. Mr.
Velez's disability ends in January
2005. He receives benefits for
January, the month disability ceases,
and the two following months,
February and March. In April and
May, while he is still working, he
cannot receive benefits. In June,

July 2005
the first month of no earnings after
this job, Mr. Velez's benefits are
reinstated.
Following are some additiona l
examples:
5) Beneficiary Kowall's trial work
period ends in December 2001.
His re-entitlement period is
Januilry 2002 through December
2004. He does not work at the
SGA level between January 2002
and April 2003 . In May 2003 he
starts a new job at $1 ,000.00 per
month, and continues the job for
seven months, through November
2003. There is no UWA argument, because he works for more

than 6 months at this job. The job
constitutes SGA. The job does
impact Mr. Kowall's receipt of
benefits, as explained below.
May 2003 is the first month of
SGA within the re-entitlement
period. SSA will determine that
Beneficiary Kowall's disability
ceased in May 2003. He wi ll
receive his benefits that month, as
well as for the follOWing two
months, June and July. After that,
Mr. Kowall's benefits will cease
until there is a month in which he
does not earn at the SGA level. In
this example, his job lasts through
November 2003 . He has no earnings in December 2003. His benefits will start again that month
without requirement of a re-application, although th ere may be
processing delays while benefits
are reinstated .
To continue the example of
Benefi ciary
Kowall
further,
suppose he does not work in
January or February 2004. His
benefits will continue those
In March , he earns
months .
$1,200.00. This exceeds the SGA
level. He will not be entitled to
benefits for March 2004. He can
not argue unsuccessful work
attempt because once disability is
found to cease, the UWA rules do
not apply. If beneficiary Kowall's
earnings fall below the SGA
amount in Apri I 2004 he can
receive benefits again.

6) A fina l example reviews the full 36
months of a beneficiary's re-entitlement period. Beneficiary Chang's
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Month
July 2002
Aug. 2002
Sept.
Oct.
Nov.
Dec.
Jan. 2003
Feb.
March
Apr.
May
June
July
Aug.
Sept.
Oct.
Nov.
Dec.
Jan. 2004
Feb.
March
April
May
June
July
Aug.
Sept.
Oct.
Nov.
Dec.
Jan. 2005
Feb.
March
April
May
June
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Earnings
$200.00
0.00
0.00
$1500.00
$1500.00
$1500.00
0.00
0.00
$600.00
$600.00
$600.00
$2100.00
$2100.00
$2100.00
$2100.00
$2100.00
$2100.00
$2100.00
$2100.00
0.00
0.00
0.00
$900.00
$900.00
$900.00
0.00
0.00
$500.00
$500.00
$1200.00
$1200.00
0.00
0.00
0.00
$350.00
0.00

trial work period ends in June 2002.
The re-entitlement period is July
2002 through June 2005.
Earnings and impact of those earnings are shown in chart above.
After The Re-entitlement Period Ends
When the re-entitlement period
ends, the right to be reinstated to benefits without a re-application in a
month without SGA also ends. If the
recipient performs SGA in any month
after the end of the re-entitlement period, no matter now much time has
passed, his or her entitlement to disability will cease. These important
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Earnings and impact of those earnings are:
Impact of these Earnings
Earnings below SGA level - no impact on benefits
Benefits payable
Benefits payable
Arguable UWA for Oct. to Dec.; benefits payable
Arguable UWA for Oct. to Dec.; benefits payable
Arguable UWA for Oct. to Dec.; benefits payable
Benefits payable
Benefits payable
Earnings below SGA level - benefits payable
Earnings below SGA level - benefits payable
Earnings below SGA level - benefits payable
First month of SGA - disability ceases but benefits payable
Benefits payable in two months following months of disability cessation
Benefits payable in two months following months of disability cessation
Benefits stop in third month following disability cessation - no benefits payable
No benefits payable
No benefits payable
No benefits payable
No benefits payable
Benefits payable
Benefits payable
Benefits payable
Earnings exceed SGA level - no benefits payable
Earnings exceed SGA level - no benefits payable
Earnings exceed SGA level - no benefits payable
Benefits payable
Benefits payable
Earnings below SGA level - Benefits payable
Earnings below SGA level - Benefits payable
Earnings exceed SGA level - No benefits payable
Earnings exceed SGA level - No benefits payable
Benefits payable
Benefits payable
Benefits payable
Earnings below SGA level - Benefits payable
Benefits payable

points apply to post-re-entitlement
period benefits:
• The rules for work after the reentitlement period ends can be
very harsh, as explained below.
• The recipient is subject to cessation of entitlement to disability if
he performs SGA after the re-enti tlement period ends, even if he
performed no work at all during
the re-entitlement period.
• What is considered in determining SGA after the re-entitlement
period ends depends upon

whether the individual's disability
was found to have ceased due to
SGA during the re-entitlement
period.
• If the individual was not found to
have performed SGA during the
re-entitlement period, so that his
disability was not found to have
ceased, then the favorable SGA
rules regarding unsuccessful work
attempt, income averaging and
impairment-related work expenses
(lRWE) will apply in the post reentitlement period.
• If the individual was found to
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have performed SGA during the
re-entitlem ent period and his disability was found to have ceased,
th en th e SGA rule s regardin g
UWA, IRWE and income averaging w ill not apply to his work in
the post-re-entitlement period.
Only the amount of earnings will
be considered, and entitlement
will end as of th e first month of
earnings at the SGA level.
• If the individual's entitlement to
disability ceases because he performs SGA after the re-entitlement
period ends, he will receive benefits for the month of that SGA
and the two following months.
Benefits will not be reinstated
after those two months, however,
even if SGA was performed only
in a single month (un less UWA
applies).
• Once the re-entitlement period
has ended, th e new rules apply
for as long as th e recipient
recei ves benefits, so that there is
potential loss of entitlement if the
individual has even one month of
SGA following ten years without
work. (The author understands
that some advocates have convinced Social Security staff not to
terminate benefits In such
extreme situati ons.)

• Benefits can begin again after
entitlement ceases, but only upon
a re-application. At that point,
insured status may be an issue.
The beneficiary may be entitled to
request exped ited reinstatement.
See POMS PI 13050.001 et seq.

Two examples show th e operation
of the rules governing the tim e after the
re-entitlement period ends.
1) Beneficiary Johnson's trial work
period ends in December 2001.
He works part-time on and off
after that month, but never earn s
at the SGA level during his reentitlement period of January
2002 to December 2004. During
January to May 2005, the first
months post-re-entitlement period,
he also works on and off, parttim e earning below the SGA
level. In each of June and July
2005, however, Mr. Johnson
works
full-time
and
earns
$2, 100.00. He is unable to keep
up at work because of his impairment. The two months arguably
constitute an unsuccessful work
attempt. Since Mr. Johnson did
not perform SGA during his reentitlement period, the UWA and
oth er favorable SGA rules apply,
th e work in June and July is not
considered SGA, and his benefits
continue.

2) Benefic iary O'Hara's trial work
period also ends in December
2001. However, she performed
5GA during her re-entitlement
period, and her disability was
found to have ceased as of
February 2003. She later stopped
work and her benefits were reinstated in accordan ce w ith the
re-entitlement period rules. Ms.
O ' H ara's re-entitlem ent period
ends at the end of December
2004. She does not work from

January to May 2005, and her
benefits con tinue. In each of June
and July 2005, she earns
$2,200.00. She cannot keep up
with th e work and leaves the job.
Her entitlement ends. She w ill
receive benefits for th e month of
cessation Uuly 2005) and the two
following months . No benefits
will be paid to Ms. O'Hara after
August 2005. She cannot argue
that her work in June and July
2004 was an unsuccessful work
attempt, because th e UWA rules
do not apply post-re-entitlement
if SGA was perform ed during the
re-entitlement period.
Conclusion
In the author's experience, these
rules can be extrem ely confusing for
cI ients. Overpayments are very common. Clients understand th at they are
permitted to work during the trial work
period w ithout affecting their benefits.
This leads some clients to believe that
th ey do not need to report their work to
SSA. Other cl ients report their initial
work, are told their benefits will continu e, and fail to rea lize the brief
length of the TWP and its protections.
Still other clients report the work by
phone to a receptionist but have no
proof of the reporting if a question ari ses later. Clients need to be advised to
report all work to SSA and to keep a
written record o f any report they make.
Ms. Rothnagel is the managing
attorney at Prairie State Legal Services,
In c. in Waukegan and is available to
discuss work issues with advocates.

MICHAEL L. KLESTINSKI, A.C.S.W., & ASSOCIATES, P.MC.
Parenting Classes
Anger & Impulse ConLrol
Training
5400 West Elm SLreet

West Elm SLreet
Suite 200
McHenry,IL 60050
(815) 344-6900

ALCOHOL AND OTHER DRUG TREATMENT
D,U.I SERVICES
INTENSIVE OUTPATIENT COUNSELING
GAMBLING ADDICTION

1117 S. Milwaukee Ave.
Building B, Suite 2
Libertyville , IL 60048
(847) 367-6900

Counseling for
Individual
Marital

Family
68 Ambrogio Dr.
Gurnee, IL 60031
(847) 662-5588
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Drug Court Program To Begin
by Judge John Phillips and Judge Victoria Rossetti

sk a criminal defense attorney
why his or her client keeps
breaking into cars, stealing
things from stores, breaking into buildings, or getting caught with drugs. Ask
any mental health professional why a
person who seems outwardly intelligent and otherwise very likeable keeps
making bad decisions, associates with
bad people and always seems to be
around bad situations. Ask a felony
court judge why it seems that the same
defendants keep com i ng before them
to be sent to the Department of
Corrections time after time. The odds
are that the same answer will be given:
substance abuse and addiction.

A

Recidivism is regrettably an everpresent entity in any court, and the
19th Judicial Circuit is not exempt.
Each day defendants are processed
into the system with new criminal

charges having been filed against
them. Many of these defendants have
been here before. Many come charged
with similar crimes alleged to have
been committed at different times.
Whether their cases are dropped
quickly, disposed of by trial , plea or
motion, or ultimately concluded with
a sentence of imprisonment, jailor
probation, it is probable that substance
abuse contributed in some way to well
over half of these cases. It is also probable that about half of these new
defendants have been charged with
offenses previously or have been previously convicted. The cost of all of this
in its dollar toll is obviously incredible.
The cost of all of this in its human toll
is tragic.

The drug court movement in the
United States began in an attempt to
bring about a change in the all too
familiar cycle of arrest, prosecution,
conviction, incarceration, release and

shortly thereafter re-arrest on a new
offense. There are now approximately
1500 drug courts in our country that
are either operating or in the planning
stages. This term "drug court" refers to
a specialized court that deals with
treating offenders with a substance
abuse or addiction history using an
approach that is directed at changing
an offender's life through very comprehensive supervision, drug testing,
treatment services and immediate
sanctions and incentives. The concept

is one of a team of criminal justice and
treatment professionals continuously
monitoring the offender to ensure that
he or she does not re-enter the cycle
by renewing the substance abuse. The
programs work remarkably well, as is
revealed by a review of many studies
showing that nearly three-fourths of
those offenders entering drug court
programs either successfully complete
them or are actively participating in
them. Other studies have shown that
the average recidivism rate for those
who complete the drug court program
is between 4% and 29% as compared
to 48% for those who do not participate in a drug court program.
The vision of the Circuit Court
Judges, the leadership of former Chief
Judge Margaret Mullen and current
Chief Judge Christopher Starck, the
strong support of Lake County State's
Attorney Michael Waller, the contribu-

tions of Lake County Public Defender
David Brodsky, the endorsement of the
Lake County Board, and a lot of hard
work over the last year by the
Development Team and our Drug
Court Advisory Team have brought the
drug court program to Lake County.
The court will be known as our
"T.I.M." (Therapeutic and Intensive
Monitoring Court) Drug Court and its
opening session will take place on July
8, 2005, at 1 :30 p.m. in courtroom C202. The court will meet each Friday
afternoon thereafter. The mission of the
court and the pledge of the Drug Court
Team is to assist in reducing crime, to

enhance public safety, to rehabilitate
addicted offenders and to reduce jail
and prison overcrowding through a
comprehensive therapeutic based program. It will not replace existing probationary dispositions; it is not a program for the easier cases; and it will
not handle all of the cases involving
drug charges or drug related events.
Our T.I.M (Drug) Court will operate in
accordance with 730 ILCS 166/ 1, et
seq., the Drug Court Treatment Act. It
will be both a "pre-adjudicatory" and
a "post-adjudicatory" drug court program under the Act, although it is
probable that most of the cases will be
"post-adjudicatory." In order to be eligible to be admitted, a defendant must
meet the requirements of 730 ILCS
166/20, and additionally be charged
with a Class 2, 3 or 4 felony unless the
State and Defense agree otherwise.
The defendant must be a Lake County
resident and a u.s. citizen or legal resident. There cannot be outstanding
warrants or holds from other jurisdic-
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tions and any cases pending elsewhere
must be resolved before acceptance
into the program. While the charge
cannot be a crime of violence nor can

there be a crime of violence in th e
defendant's history, a charge of domestic battery or a previous conviction for
this will not automatically make a
defendant ineligible. The charge cannot be a DUI-related offense.
Entry into the program will be limited and requires an initial assessment
for eligibility that will include testing.
However, a defendant cannot be
referred for this assessment until there
has been consultation with defense
counsel as to the purpose and implications of drug court. If the initial assessment shows that the defendant meets
the criteria for entrance, he or she may
apply to be part of the program . The
appl ication / petition wi II be rev iewed
by the Drug Court Team and, if
approved, the defendant will then
appear before the T.I.M. (Drug) Court
judge where he or she wil l enter into a
written agreement as to participation

in the program and enter a guilty plea

in the " post-adjudicatory" cases.
Depending on the circumstances there
will be a sentence imposed that will
always include probation, but could
include authorized conditions of probation (i.e., publi c service work, periodic imprisonment, etc.). Because of
changes in the Unified Code of
Corrections, these conditions can now

include a term of imprisonment in
combination with probation where the
defendant is in a drug court program .
The key to the success of the program will be the constant monitoring
and team approach that will include
the treatment provider. The real incentive for the defendant will be the
opportunity to beat his or her addiction
and achieve lifelong sobriety. However,
there wi II be many other incentives
depending on the case, i.e., avoiding
prison ,

early

termination,

charge

reduction in the appropriate case, the
possibility of the dismissal of the
charges in the appropriate case, or
other favorable outcome depending on
the situation. The risk of failure will
always be there for the participants and

this could result in the resumption of
the prosecution of all charges in a "preadjudicatory" case, the lifting of any
stayed incarceration, including prison,
or the filing of a petition to revoke in
the "post-adjudicatory" cases.
Laura Lopez-Camarena will bring
her considerable multi-lingual experience as a .Probation Officer w ith her as
the T.I.M. Court Coordinator. The balance of the initial Drug Court Team
will consist of Ass istant Director of
Probation Vic Geib, Resource Liaison
Staff Member Deb Hoem, Pretri al
Probation Officer Rose Gray, Assistant
Public Defender Joy Gossman,
Assistant State's Attorney Dan Shanes,
the treatment provider in each case,

Judge John Phillips who will preside
over the Drug Court, and Judge
Victoria Rossetti who is th e presiding
felony division judge.
The program will begin and continue the way that its idea began: with
professionalism, hope, energy and
enthusiasm. A "brown bag" presentation with the opportuni ty for questions
and answers is being planned for July.

Attorneys Salvi, Schostok & Pritchard Selected
As Illinois Super Lawyers 2005
It will come as no surprise to the community that all three named
partners at Salvi, Schostok & Pritchard P.e. have been selected by
their peers as Illinois Super Lawyers. Patrick A. Salvi, Michael P.
Schostok & David J. Pritchard were recently featured in the May
200S issue of Chicago magazine and Illinois Super Lawyer magazine for being among the best lawyers in the state.

SS&P has been serving Lake County for more than 23 years.
Together they have secured more than 100 settlements or verdicts
in excess of $ I million dollars for their clients, including $88 million last year alone.
Pat, Mike & David have not only been dedicated to their clients,
but have committed their time and talent to their profession. Each
attorney is a published legal author, a highly sought after speaker, and has served in leadership positions in both bar and professional organizations. It is summed up best when Pat says, "It's not just
our practice - it's our passion!"
Salvi, Schostok & Pritchard P.e. concentrates its practice in the areas of personal injury but it is particularly regarded for its expertise in medical malpractice litigation. For more information, please feel
free to contact Mr. Salvi at 847-249- I 227 or visit their web site at www.salvilaw.com.

l
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Lawyers Do Brain Surgery
by Judge Margaret J, Mullen

ark it on the calendar:
Lawyers looked great to the
medical profession on May
10, 2005. That was a very proud day
for the Lake County Bar Association,
which hosted its first Reverse MiniInternship for the benefit of the Lake
County Medical Society. Eight doctors participated and were paired
with Lake County lawyers and judges,
who showed off the work of the legal
profession at Lake County Courthouse on an unusually busy and dramatic day.

M

The day started with a courthouse
breakfast hosted by Chief Judge Kip
Starck, who welcomed the physicians
wearing surgical scrubs. Judge Ray
McKoski gave the day's events an
appropriate context by making the
United States Constitution sound fun
and in only eight minutes. His point
that the Constitution was a marvel of
synthesis was made when he set a
copy of the Constitution's 17 pages on
the bench next to a mountain of briefs
on a narrow issue of damages generated by only two lawyers, observing
"and you can't even run a government
on these,/I

Next, the doctors toured the Lake
County Jail, which they found especially impressive because of its direct
supervision philosophy. Direct supervision means that one unarmed guard
mingles among 40-60 residents, maintaining control not with force but with
a behavioral modification system.
After the jail tour, the doctors met their
lawyer/docents. Each team was pro-

vided with a list of courthouse activities and was free to develop a program
of their own.

profession was indeed performing
brain surgery, even if no blood was visible.

Several jury trials were under way.
The doctors proved to be excellent students of forensics. After paying rapt
attention to the cross-examination of a
series of reputation witnesses, the
medicine men quickly displayed an
understanding of the principles of law
being applied. But there was no armchair quarterbacking. The presence of
the jurors, the obvious skill of the ·
lawyers and the judge, and the lifealtering importance of the matter to
the defendant and his concerned family, all communicated that the legal

Before a debriefing session with
program participants, the doctors
viewed the intersection of the legal
and medical professions with a tour of
the Lake County Coroner's facility. On
top of all of the "normal" excitement of
the courthouse, dozens of news trucks
with antennae and tents were camped
outside the bond court awaiting news
on a case receiving international atten-

tion. That media presence reminded all
of us that, while we lawyers might
view the work of the courthouse as
sometimes routine, important work
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ized that this was a problem
with no perfect solution. This
gave me the utmost respect
for your profession.
I again thank you .... Please
share my note with the rest of
the judges and lawyers who
were a part of the Reverse
Mini-Internship.
Scott C60per, MD .
Past President, The Lake
County Medical SOCiety.

goes on here. But it's not just the press
cases; it's every case.
The Reverse Mini-Internship was
launched at the request of the Lake
County Medical Society. For many
years, the Medical Society has offered
Mini-Internships for community leaders to observe doctors at work.
Through this program , a number of
lawyers and judges have observed surgery and office hours with Lake
County doctors. The Bar Association
took up the challenge to create an
opportunity for the medical profession
to better understand the complexities
faced by the legal profession in a nonadversarial setting.
When I received thi s letter, I felt we
had succeeded.
Dear Margaret,
I want to thank you for allow-

ing us to have a very personalized look at how our judicia l system works.

***
wi ll
remember every
moment vividly.
A couple of years ago I had to
testify in Markham. The case
was an adult female schoolteacher with no prior history
who had slashed her husband's girlfriend multiple
times. I could see both sides,
a woman who was very badly
scarred for life and a woman
who reacted in rage. When I
was testifying I realized that
you have a much more difficult job than I do. I am sure
people have strong opinions
about what the end result
should have been, but I real-

Thanks to Lake County Medical
Society Executive Director Jane Stein,
and to our honored guests: Dr. Scott
Cooper, Dr. Craig Davishoff, Dr. Eric
Gall , Dr. Mark Kadowaki , Dr. Raghu
Thunga, Dr. Gerald Frank, Dr. Doug
Kaplan, and Dr. Barry Seiller, as well
as our lawyer docents: Scott Gibson,
Richard Kopsick, Tom Schippers, Perry
Smith, Greg Ticsay, Dave Brodsky,
Bruce Bernstein, Dave Ganfield, Deb
Goldberg, and Judge Mary Schostok.
In addition, the work and support
of Mike Henrick, Judge Mike Fusz,
Judge Helen Rozenberg, Judge Dave
Hall, Asstistant Court Administrator
Pam McKenz ie, Lake County Coroner
Dr. Richard Keller, Deputy Coroner
Steve Newton, Jail Superintendent
Patrick Firman, Deputy Superintendent
Rick Riddle, Jail Medical Coordinator
Dr. Wayne Hunter, Bernie wysocki,
Tom Gurewitz, Mary Clark, Sgt. Ed
Haras, and most of all, Amy Darling
should also be recognized.
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Technology
at the Law Library
by David E. Bender

ere at the William D. Block
Memorial Law Library, we have
had an ongoing commitment to
make the library the most modern,
technologically proficient, effective

H

and customer service-driven organiza-

tion we can. Past projects have included the implementation of an on-line
card catalog and automated circulations system, access to the on-line

research system Lexis and making
available assistive technology for hearing- and visually-challenged individuals.
The most recent modernization

project we have undertaken has been
the installation of USB ports capable of
accepting flash drive/memory sticks on
the front panel of all the computers in
the library.

in the past, those using the computers were limited to the 3.5"
diskettes used in the A: \ drives. The
limited memory space on these
diskettes limited the size and number
of files a person could save or edit
while working in the library.
Now that the library computers are
equipped with these USB ports, the

size and number of documents a person can work with while in the library
is almost limitless. Flash drives and
memory sticks can hold nearly as
much data as the hard drive on your
office Pc. For those using older PCs
from 5 to 10 years ago, the larger flash
drives and memory sticks probably do
have more space than your computer's

hard drive.

a key chain.
if you have not used a memory
stick before, be sure to follow the
directions for inserting the stick and
removing it from the computer quite
carefully. Failure to properly remove a
memory stick can · result in a loss of
data. Before removing the stick from
the port, one must go through some
menus instructing the computer that
you are removing the "drive" from the
Pc. This is akin to the old "headsit"
command that one had to use with
PCs from the 1980s when one wanted
to turn off the computer.
if you have not invested in a memory stick/flash drive yet, look into it.
They are inexpensive, easy to transport

and allow you to take almost all of your
office with you to the courthouse!

David E. Bender, Law Librarian of
if you are unfamiliar with memory
sticks, they are data storage unit about
the William D. Block Memorial Law
the size of a pack of gum. They have a
Library Nineteenth Judicial Circuit,
USB tab and can be plugged into the
State of Illinois
USB port on a Pc.
Like any computer
Conference Room Available
component, the sticks
Computer-Aided Transcription
range in price, quality,
Minuscripts
and computer size.
Stores
like Office
Depot, Staples or
Walmart have sticks
that range in price
from $30.00 into the
26 Years Experience
COURT REPORTERS
hundreds. Sizes vary
from a low end of 128
9 North County Street
Waukegan, Il 60085
MB up to 1 GB+.
Lori A. Eder
(847) 623-7580
Many come with an
FAX (847) 623-7597
Linda M. Giuseffi
attachment so the
device can be kept on

L & L Reporting Service, Inc_
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******************
*
LAW DAY 2005
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*******************
ONCE AGAIN ANOTHER SUCCESSFUL YEAR! Thank you to everyone
who volunteered to host a mock trial with the 5th graders of Lake County!
We truly appreciate your time and dedication to the Lake County Bar
Association and to the practice of law.

Bruce Bernstein
Michael Betar
Margaret Borcia
Adam Bottner
Mark Broderick
Robert Buege
Julia Carpenter
Mark Chavin
Richard Clark
Edgar King Collison
Muriel Colllison
Michael Conway
Patricia Cornell
Gerald Dietz
Chuck Ex
Kristie Fingerhut
Richard Foss
Marykay Foy
David Ganfield
June Peterson-Gleason
Jeanne Goshgarian
Jeremy Harter
Hon. Mitchell Hoffman
Elizabeth Holland
David Kerpel

Joseph Kolar
Rick Lesser
Ed McGlynn
Jay Orlowski
Hon. Jorge Ortiz
Shyama Parikh
Mark Peavey
Tara Plewe
Joseph Poell
Charles Rapin
Sara Roberts
Elizabeth Rochford
Hon. Helen Rozenberg
Thomas Schippers
Eric Schulman
Stacey Seneczko
Neal Simon
Jim Simonian
Larry Smith
Perry Smith
Patrick Sylvester
Daniel Venturi
Terry Weppler
Scott Wineberg
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Notes from the
Association of Women Attorneys'
June 2005 Meeting
by Marjorie I. Sher

he Association of Women
Attorneys held their monthly
meeting at Potesta's on June 1,
2005. We discussed the upcoming
dinner between the McHenry County
attorneys and the Assoc iati on of
Women Attorneys, which will take
place on W ed nesday, September 14,
2005, at Stonewall Orchard Golf Club,
located on Highway 60 in Grayslake,
Illinois. We extend an invitation to all
members of th e bench and bar to join

T

us on this festive occasion and to min-

gle with the McHenry attorneys and
welcome them to Lake County, Illinois.
This event w ill begin at 5:30 p.m.
Please contact Marjorie Sher at 847249-2830 for more information.

lowing issues that we shou ld keep in
mind as practition ers.

1. Limit your duty - A common mistake made by practitioners is the
failure to make clear that you are
only representing a client with
regard to a limited issue. Under
Illinoi s law, the attorney has a
duty to advise the client of potential causes of actions that might
arise out of th e same set of facts or
the matter for which you are representing the client. For that reason,
make sure you advise your client
that you are not representing him
in anything else. An example: In
Workmen's Compensation cases
where there is a third party
action, you must make your
client aware of the potential
cause of action and advise him
whether you are representing him
or not. If you are not, that client
needs to promptly seek legal
assistance.

Our next meeting will take place
on July 6, 2005, at noon at Potesta's
Restaurant, loca ted on Green Bay
Road in Waukegan, Illinois.
Dr.
Richard Keller, the Lake County
Coroner, will be speaking to the
Association at that time . Members
and non-members are invited to join
us. The cost for lunch is $12.00 for
members and $15.00 for non-members. Look for the following meeting
on August 3, 2005, at the same place
and tim e to meet with 5uzy Schm idt
from the Lake County Board who w ill
address issues such as the need for
interpreters, the new jail/work
re lease facility and security at the
couthouse.

2. Retain counsel in the event of a
complaint before the ARDC - If at
any time you are the object of a
com plaint before the ARDC,

At th e June meeting we were joined
by Elliot Schiff of Schiff Gorman &
Krkljes, who shared his thoughts about
"Legal Malpracti ce," outlining the fol-

3. Beware of representing a client
that might be involved in inappropriate conduct- If you realize
at any point of your representa-

never write your own response to

the complaint. Retain counsel.
Perhaps you r malpractice carrier
might offer assistance with the
respo nse . You do not want to wait
to retain counseluntil the process
moves further.

tion that a cli ent is engaging in
inappropriate conduct you may
want to withdraw from that representation to avoid personalliability. See Thornwood vs. Jenner &
Block, 344 III . App. 3d 15,278 III.
Dec . 891 (1 st Dist. 2003).
4 . Beware of representations that
involve a potential source of conflict of interest - The sources of
liabi lity for attorneys may arise
out of ignoring conflicts of interest with former clients.
Beware
of anything that might be considered a conflict. If you think that
th ere is any chance of a potential
conflict you should secure a
waiver. See ABA Opinion No.
92-367
5. Statute of limitations and statute of
repose for actions of legal malpractice - The statute of limitations that applies to legal malpractice actions provides 2 years
from the time you discover you
have been damaged. The statute
of repose bars an action against
an attorney 6 years from the date
of the last act that brings about
th e malpractice, even if it is not
discovered . See CCP § 13-2 14.3.
See Schulson VS. D'Ancoma &
Plaum, 354 III . App. 3d 572, 290
III . Dec. 331 (1 st Dist. 2004).
6. Transferring or withdrawing from
cases - The general rule is that if
the case was al ive when you left it
the acts of the subsequent attorney
should not be your responsibility
unless you did not give the subse-

We.li get right
to the point!
Power your practice with CastleLink.

CastleLink
To learn more about CastleLink, Chicago Title's attorney agent program,
please contact Chris Poulsen at (847)758-7848 or poulsenc@ctt.com
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quent attorney suffic ient time to
act, for example if the statute of
limitati ons is about to run and th e
new attorney has insufficient time
to locate important defendants.
See Land vs. Greenwood, 133 III.
App. 3d 537, 478 N.E.2d 1203,

88 III. Dec. 595 (4th Dis!. 1985).
7. Referring cases to another attorney - You are responsible to the
same extent as the lawyer to
whom you referred the matter if
your intention is to participate in
the fees. Also, there is a right of

8. Attorney's Fees as damages in a
legal malpractice action - Attorney's
fees are not part of the client's
damages in a malpractice action,
nor the fees that th e client paid
the ori ginal attorney. Lucey vs.
Law Office of Pretzel & Stouffer,
Chartered 30 1 III. App. 3d 349,
234 III. Dec. 6 12 (1st Dis!. 1998).

0.0
Nina Dudziak Court Reporters, Ltd.

0 • 0

Announcing the opening of our new Waukegan office
Just steps away from the Lake County courthouse

An excepti on to that rul e has
been seen in cases where, for
example, the costs are associated
w ith fixing th e problem. E.g.,
Sorenson v. Fio Rico, 90 III.
App. 3d 368 (1980).

Conference room available
for depositions or for use during trial

120 West Madison Street, Suite 616
Chicago, IL 60602
Phone: (312) 701-1707
Fax: (312) 701-1708

contribution against another attorney w hen one attorney settles a
malpractice cla im by paying more
than his pro rata share of liability.
See Faier vs. Ambrose & Cushing,
P.c. 154 III. 2d 384, 182 III. Dec.
12 (19931.

33 North County Street, Suite 400
Waukegan, IL 60085
Phone: (847) 406-3200
Fax: (847) 406-3210

Querrey & Harrow
Lawrence A. Steingold
has joined
0.errey & HarrolV
as an associate.
415 W. Washington Street, Suite 205
Waukegan, Illinois 60085
Isteingold@querrey.com
W1Vll'. querrey. com
847.249.4440

Mr. Steingold is licensed to practice law in
Illinois before the United States Patent and
Trademark Office. He is available for consultation on intellectual property issues including:
•
•
•
•
•

Patent
Copyright
Trademark
Trade Secret
Unfair Competition

Querrey & Harrow is a lOa-attorney law firm lVith offices in
Greater Metropolitan Chicago, New York City, and London, England.

Ticor Title is committed to providing added-value services and programs for its attorney
customers. Now, it's easier than ever before for attorneys to team up directly with one of the
nation's leading underwriters as a member of the licor Approved'" Attorney Program.

By joining the TieDT Approved lM Attorney Program, you will
onjoy a wide array of benefits ...
• Earn additional

reve~ue

on transactions you control.

• Utilize resources of a full service title underwriter. TicOT Title 's knowledgeable
staff is available to assist you in all phases of the real estate transaction.

For more information on the Ticor Approved'"
Attorney Program, call us at 1-800-543 -761, 1,
visit us at www.illinois.ticortitle.com. or
contact your local Ticor Title account manager
at one of our convenient Chicago-area offices.

• Strengthen the involvement between you and your clients throughout the
entire real estate transaction.
• Enjoy the convenience of receiving payment at dosing .
• Partner with one of the nation's leading title underwriters to receive
expert training and continued underwriting support .

• Close at any ont of our conven ient closing locat ions throughout the
Chicago metropolitan area .

(i8 TICOR TITLE

gp"

INSURANCe co.
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LCBA Real Estate Committee

2004-2005
Combined Minutes April 6, 2005, Annual Seminar,
and June 1, 2005
by Leslie A. Klocek and Elizabeth Rochford
n Wednesday April 6, 2005,
we held our LCBA Real Estate
Committee
meeting
at
McCormick's in Lake Bluff. We met at
5:00 p.m. and the meeting was officially called to order at 5:30 p.m. The
meeting was attended by Real Estate
Committees co-chairs, Leslie Klocek
and Liz Rochford and Committee
Members and Real Estate Professionals,
Alan Schencker, Lawrence S. (Larry)
Wick, Ronald Runkle, Ken Suskin,
Barb Swanson, Alicia Ibarro and Larry
Desmond.

O

Real Estate updates are as follows:
1. The ISBA ballots for Board of
Governors are out and

OUf

own

committee member John O'Brien
is on the ballot. John is the chairman of the Board of Illinois Real
Estate Lawyers Association (lRELA)
and a tireless advocate on behalf
of Illinois Real Estate Attorneys;
2. IRELA is coming to Lake County
and will be holding their April
meeting at The Hampton Inn,
5555 Grand Ave., Gurnee, Illinois
on Wednesday, April 13, 2005, at
8:00 am. The topic will be condo
disclosures.
3. Lesl ie attended Real Estate contract revision meeting. Focus was

on flood certification and on
wh ich party the burden of flood
insurance should be placed. The
members of the committee
renewed the importance of
attorney approval letters and the
dangers associated with issuing
attorney approval letters which
are "counter offers" for purposes
of the contract. See "Attorney
Approval-Clauses and Residential
Real Estate Contracts: Mere mod-

ification or more 11 * Illinois Bar
Journal , February, 2005.

4. Two important articles regarding
th e bills currently pending before
the House and Senate regarding
proposed revisions to the Illinois
Notary Laws intended to reduce
fraud particularly in real estate
transa cti ons are "Can We Better
Protect the Publ ic From Real
Estate Fraud? The Answers Could
Be Under Your Thumb!" Illinois
Bar Journal, Vol. 92 No. 10,
October 2004, and "Reduc ing
Real Estate Fraud - Thumbprints
and How Much More? Illinois
Bar Journal, April 2005, Vol. 93.'"
5. The Nehemiah and AmeriDream
programs allow se ll ers to pick up
closing costs for homebuyers
without violating RESPA. The
Illinois Bar Journal article March
2005 , Vol. 93, "Sellers subsidize
closings via HUD-approved programs," discusses the pros and
cons of the increasingly popular
practi ce. *
The meeting adjourned at approximately 6:30 p.m. at which time many
attendees remained to eat and engage
in lively conversation.
On Tuesday, May 3, 2005, the Real
Estate Committee had its annual halfday seminar at State Bank of the Lakes in
Grayslake. The advance sale tickets sold
out. The seminar was a great success.
The speakers did a fabulous job
and we heard from them on the following topics :
• Barb Swanson - Moderator
• Ron Runkle - Protecting Your Real
Estate From Nursing Home
Expenses

• John O'Brien - Unauthorized
Practice of Law in Real Estate
Transactions

• Steven Bashaw - Real Estate Case
Law Updates
• Michael Weis - Section 1031
Exchanges
• Jeff Diver - Environmental Phase I
and /I
Following the seminar, our friends
at Ticor Title treated us to a beautiful
reception at the Country Squire.
Our speCial thanks to Ticor Title for
th e generous and continued support of
our committee!!

On Wednesday, June 1, 2005, we
held our LCBA Real Estate Committee
meeting at In-Laws in Gurnee. We met
at 5:00 p.m. and the meeting was offiCially called to order at 5:30 p.m. The
meeting was attended by co-chairs
Leslie Klocek and Liz Rochford, and
Committee Members and Real Estate
Professionals, Alan Schenker, Larry
Desmond, Bernie Wysocki, Terry
Smythe, Jerry Lee, Vickie Colemon,
Jennifer Mahoney and Bill Angerin.
Updates included the following:
1. Our committee co-chair Leslie
Klocek has opened her own firm
effective June 1, 2005. Her new
office is located at 495 N.
Riverside Drive, Suite 209,
Gurnee, IL 6003 1, (847) 775-1580,
fax (847) 775-1588, e-mail
LeslieK10@aol.com.
2. On May 23, 2005 , The Chicago
Daily Law Bulletin reported that
the Illinois Supreme Court
cleared the way for attorneys and
their estates to sell their law practices in "OK to Sell Law Practice,
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President
and
Committee
Member, Bernie Wysocki.'

high court rule." Bernie Wysocki
was on hand to s.hare some of the
details of the motivation and purposes for the change in the law.
Bernie, an active member of the
ISBA, participated in the push for
the change.'

4. We were joined by speaker Bill
Avergin of Moldsped Technologies,
Mold Inspection Specialists. Bill,
who is a scientist, mold specialist
and I icensed real estate agent,
fully understands and appreciates
the concerns that prospective home
buyers and sellers have when they
are faced with mold-associated
issues . Bill further provided some
interesting articles and useful
information related to mold.'

3. Our new LCBA President Deb
Goldberg was featured in The Chicago Daily Law Bulletin on Tuesday
May 24, 2005, in the Suburban
Scene Section. The interview
with Deb was titled "Prez Seeks
to Fan Spark in Lake County Bar."
The article favorably . reflected on
the LCBA and on our outgoing

The meeting adjourned at 6:30

I wish I had known!

p.m. The LCBA Real Estate Committee
will take a summer vacation and will
resume on September 7, 2005, at
McCormick's in Lake Bluff at 5:00 p.m.
Our special thanks to all our committee members who contributed to
make our year a great success.

• The full texts of articles or documents cited may be obtained by contacting Liz Rochford at erochfordatty@sbc;global.net.
Leslie Klocek LeslieKl O@aol.com
Liz Rochford erochfordatty@sbcglobal.net

Save yourself a headache and publish your
Public (legal) Notices with

PIONEER PRESS
YOUR

LOCAL

SOURCE

Call John

Bieschke, Legal Adverlising Manager
(847) 486·7233 • bieschke@pioneeriocal.com
3701 W. Lake Ave. • Glenview, IL 60026
Fax (847) 486·7456
(847) 486·9200

The Professional Difference
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Litigation Support Group
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DAM, SNEll & TAVEIRNE, LTD.
Certified Public Accountants
Accounting + Tax + Consulting

Libertyville & Fox Lake

Service areas include:

o Business Valuations
o Forensic Accounting
o Fraud & Embezzlement
o Economic Damages
o Estate & Gift Tax
o Shareholder Disputes

o Divorce
o Business Litigation
o Business Interruption
o Bankruptcy
o Buy/sell Agreements
o Employment Litigation

Contact:

Skip McCann CPA, CVA
Joe Modica CPA, CVA, CMC
(841) 361-4448
www.dstcpacom

"When we work with clients we strive to be accessible. to complete work
in a timely manner, and to provide the very highest lever ofquality. TIUs
Professional Difference is what distinguishes DIU firm. "
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Family Law Minutes,
Musings a Commentary
from the meeting of May 18, 2005
by Thomas M. Gurewitz a/k/a The Chair

Next Meeting: Wednesday, August
17, 2005, at 12:00 noon in C-l 03.
very so often I write about "war
stories" - those events involving
past experiences, which are often
instructive besides being memorable
moments regarding our life's profession. The young whippersnappers on
our committee usually yawn as I, the
"old-timer," needing to update my
practice to include carbon paper and a
typewriter, drone on about how we
used to practice law in the past.

E

But war stories offer a historical
perspective, which are often extremely
relevant to the present. Many years
ago, in a Court very close by, lawyers
would litigate custody disputes by
bringing in their own experts and routinely hiring a third person picked by
those experts to try and persuade the
Court to agree with their side. One
side would look for a psychiatrist with
the best credentials, only to be outdone by the other side who picked
someone with a slightly more impressive resume. The testimony of these
experts often came down to a battle of
credentials and financial affordability.

The trial court had no real way of
discovering the validity of either side's
opinions, nor could they trust the third
expert any more than the other two.
Lawyers, as is their want, would find
experts willing to agree with them and
use them continually in all their cases,
thus truly befuddling the finder of
facts. And, of course, the cost was
whatever the market would bear.

Judge Waller, along with the other
Family Law judges (I think there might
have been one at the time), the Family
Law Committee, and a couple of "conciliators" got together and drew up the
current 604b plan. It was originally
deSigned as a list of psychologists/social
workers who would meet minimum
qualifications and concentrate on doing
custody conciliations and, if that failed,
evaluations.

volume to offset the lower charge.

Over the years, this process lost the
conciliation aspect and has evolved
into the evaluation process. Litigants
are free to reject the 604b report,
cross-examine it, or obtain their own
604.5 witnesses (the 604.5 witnesses
thus really being the old way of each
appointing his/her own evaluator).
But, the test remains what's in the best
interest of the minor child and the
mental health evaluation simply adds a
The idea was to set up mandatory
psychological aspect to that issue.
appointments in an effort to force the
parties to communi- • _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _•

cate with the hope
of eliminating the
need for litigation.
But if the parties
were intent on litigating the issues,
then
the
Court
would have its own
witness that could
truly present an
independent viewpoint of each party's
mental health. The
idea was that the
Judges would get to
know the individual
evaluators so that
they would be able
to discern each individual's
quirks,
while at the same
time, making the
process affordable.
An evaluator on the
list would work for a
lower retainer, but
would have more

• Securities Arbitration to
Recover Investment Losses
• Stockbroker/Adviser
Regulation and Discipline
• Trustee/Fiduciary Litigation
James 1. Eccleston of
Shaheen Novoselsky Staat
Filipowski & Eccleston, P.e.
WeIcomes Referrals
(312) 621-4400
"0YW,.fi!l.~!1"i.~J.C.Q!Jm~L~Q!!1
www.SNSF-LAWcom

"AV' Rating by Martindale-Hubbell
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Bar Bulletin Board
Directly across the street from the Lake County
Courthouse - Single to three spacious, well maintained
offices with shared reception/secretarial area available on
upper level of 25 North County Street. furniture and janitorial serviees provided. Contact Cristina at 847-623-1769.

••••••••••••••••••• •••
For Rent - Lower level office space across street from Lake
County Courthouse consisting of 4 offices and 2 secretarial stations. Can be divided. Reasonable rent. Call Oaine
at 847-244-0770.

throughout. Off street parking available. Perfect for satellite office or local practitioner. Reasonable rent, utilities
included. Shared office equipment arrangements available.
Call Dave for details at 847-244-0095 or 847-623-1011.

••••••••••••••••••••••
Traffic/Criminal Referrals- Do .not want to travel to Cook
Cou.nty? Unfamiliar with the procedures and customs of
Cook County Courts? Experienced attorney accepting traffie,OUt, misdemeanor and felony referrals. Please contact
Adam Picklin at 847-965-8686.

•••••••••••••••••••••• ••••••••••••• •••••••••
Downtown Waukegan - across from Courthouse 400-2000
square feet. Janitorial provided. Reserved Parking. Well
maintained. Space available at 33 N. County and 325
Washington. Please call Ron Pollack at 847-482-0952.

•• • ••••••• •••••••••• ••
Established Law Firm - has office space available in
Waukegan. Close to courthouse. Please call 847-244-4636.

••••••••••••••••••••••
Waukegan - single to four office available at 16 N. West
Street located one block from the Lake County Courthouse
(directly across from new City Hall). New paint & Carpet

Former Assistant State's Attorney
Torde Mark Newsome
Announces the Opening of
The Law Office of Tonie Mark Newsome
1616 Grand Avenue, Suite 106

Waukegan, Illinois 60085
Phone: 847n82-1603
Fax: 847n82-1604

Downtown Waukegan - one or two spacious offices in
shared office suite, with reception room, secretarial areas,
and conference room at 33 N. County Street across the
street from Lake County Courthouse. Call loretta at (847)
244-9100.

••••••••••••••••••••••
Professional Office Building - in downtown Waukegan.
Walk to courthouse. Referral work available. Reception
area and utilities included. Rent $400.00-$700.00. Call
for appointment. 847-244-4636.

• •••••••••• •• • • • •• • • ••

Th ey~&~ ~ ~ • .•
Alwa; Leave - ,
~~ ~~ ATrail..
•
Sometimes
they manage to slip right through
your fingers. That's when you need us.
•
Whether it's a missing witness, defendant,
plaintiff, deadbeat parent - or anyone we'll follow the trail wherever it leads.
•
We'll find who you're
looking for. If we don't,
you don't pay. Am! we
can't remember the
last time we didn't
get paid.

LAKESIDE
800_636.1511 INUESTIGATIONS
www.lakesideinvestigations.com Lie # 1t 7-001132

Mid America Title Company'" is the oldest and most respected title insurance agency in the
Chicagoland area, and we offer cutting edge technology to our clients.
Order title commibnents, tract searches, flood certifications, and surveys on the Internet.
You'll receive your order number immediately to assist in scheduling closings. You can check the
status of all orders and closing dates electronically. And you'll have the convenience of one point
of contact for all services.
Mid America clients also enjoy these additional Internet Services:
o

o

o

Deed, lien and Tax Searches. More than 14 million recorded documents are available to you
at your fingertips as well as tax information for 2.7 million parcels of land.
Lender Market Share Reports. Comprehensive data on most lenders in Cook, DuPage, Lake
and McHenry counties. Learn who is making mortgage loans in your area
flood Certifications. Basic or We of Loan Certifications for the six-county Chicago land area.

21 51 Cemu.., 'fechnolOSJ from Chicaaoland's Oldest Tide Insurance Asency

www.matc.com
Arlington Hts. 2015 S. Arlington Hts. Rd. 847-640-6600 • Chicago Loop III W Washington 51. 312-853-1191
Chicago North 4708 N. Milwaukee Ave. 773-794-1888 • Crystal Lake 149 N. Virginia SI. 815-455-2500 • Homewood 900 Ridge Rd. 708-95 7-7888

Ubertyvtlle 1641 N. Milwaukee Ave. 847-367-4400' Palos Hills 9800 5. Roberts Rd . 708-598-6500 •
Waukegan 222 N. County 51. 847-249-1200' Wbeaton 373 5. County Farm Rd . 630-690-9500

LCBA CALENDAR OF EVENTS
July 2005
4 ·

Independence Day

14

Lake County Bar Association
Annual Golf Outing

22

Young & New Lawyer Annual Ravinia Night

29

Cri minal Trial & Appeal Brown Bag

LAKE COUNTY BAR ASSOCIATION
7 N. County Street
Wa ukegan, IL 60085
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