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On Life, Death
and Practicing Law
by Deborah L. Goldberg, President

R

emember that whole jet lag
thing I wrote about in June?
It kicks in again this month.
I write this in mid-August on what
would have been my brother's 59 th
birthday. It's also the anniversary
of Elvis' and Babe Ruth's deaths.
There's a certain irony in that, if
you knew my brother. He was
very much a product of Elvis and
Brykream. He was also (I'm not
kidding) a world famous collector
of baseball cards, especially the
White Sox.
A week after his 50 th birthday
(we sent him a personalized Louisville Slugger) he was in a car accident. He became a quadriplegic
and went downhill after that.
Three weeks later, we pulled the
plug and he died. This was 10
weeks after we pulled the plug on
my father and stood around as he
died on my parents' 56 th wedding
anniversary. Rounding out my
trifecta 0' mortality, almost 5 years
to the day later, we pulled the plug
on my mother. She was buried
with my father and my brother.
Honestly, I hadn't planned on
writing about this. It's not that it's
traumatic. Rather, it's therapeutic.
I'm quite proud of being able to
carry out my family's wishes. But
the majority of my lawyer friends
lived through it with me, and why
would the rest of you care? I'm
writing about it because, much to
my surprise, I was at a luncheon
with an elected official earlier this

month, and she referenced the
Schiavo matter. This took me by
surprise. I thought the lay public
had short memories and an even
shorter attention span, but she
precipitated a lively discussion
about living wills, advance
directives, etc. Because of it, I have
changed my practice. I now ask
each and every client, no matter
why they're coming to see me, if
they have wills and living wills.
Since I don't prepare either, I'm not
trolling for business. I'm practicing
a little preventive law. I make it
clear that my personal feelings are
irrelevant, that I'm offering them
an opportunity to make their
wishes clear irrespective of
whether or not I agree with them.
The capper is usually when I
remind them that it's an
opportunity for them to make a
decision without government intervention. That usually is enough
to get them moving.
I happened to be in Paris while
the Schiavo events were unfolding,
and I watched coverage on French
TV and on BBC and Sky TV (the
hotel didn't get CNN). Boy, did
we look stupid to them. It wasn't
just a question of the individual
rights of an individual family. I
think there was pretty universal
sympathy for what the family as a
whole went through.
What
amused our senior siblings was the
public debate over private matters
and the attempt to drag our

government into it. The actions of
a few flashy politicians distracted
attention from the greater issues of
life and death. The egos boiling
forth, coupled with what looked
like an attempt to circumvent the
separation of powers we hold so
dear, made us look silly. And the
whole thing could have been prevented if there had just been a
document evidencing her desires,
rather than relying on dueling
hearsay. My parents had exquisite,
gorgeous, meticulous instructions
for us in both living wills and
advance directives. My brother
did not, but, ironically, the hospital
in Florida went along unquestioningly with our representation
of my brother's wishes.
We are frequently in the position of advocating or litigating positions which we might not personally support. Whether or not we
would personally make the choices
our clients make is not the point.
We have to give them the impetus
to make their own decisions. We
have to educate them about the repercussions of their choices, and
make them understand that they
have to live (or die) by them, but
ultimately, it's not our decision to
make. Hmmm, I've used the word
"choice" a bunch now, haven't I?
Think there's a code going on?
Obviously while this is being
written there's a Supreme Court
We all
nominee being vetted.
know that there's a litmus test for
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supporting or opposing the candidate, and we all know that there
shouldn't be. We just can't help
ourselves, can we? I regularly yell
at myself for supporting or opposing a candidate for anything based
on only one issue. But hey, if it's
life and death important to me, I
suppose it is to those who oppose
my particular point of view, too.
Therein lies one of the paradoxes of
democracy. We are willing to
sacrifice personal autonomy, on
what should be personal issues, to
the government, as long as they
support our point of view. I guess
it's only natural, then, to want to
know how a particular nominee is
going to come down, given the
chance, before approving or
disapproving the nomination. Sad
isn't it? The guy could be the
perfect candidate in every respect,
but one slip on a hypothetical
which may never come before him

and his career is made or broken. I
would turn on him like a bad habit
if he answers incorrectly, and so
would those who don't agree with
me. So what happens, he waffles
and doesn't say anything, and we
get a pig in a poke. This is no way
to run a railroad.
Remarkably enough, I digress.
My point was that the practice of
law carries with it the responsibility not to substitute our judgment
for our clients' on anything but the
most mechanical of decisions. No,
I'm not going to ask my client
whether to file a 2-615 or a 2-619.
But I will ask him /her whether to
bother with the procedural stuff at
all or should I go right to the substance. Likewise, if we find ourselves advocating what we believe
to be a personally immoral or repugnant point of view, we have to
get out of the case. I'm sorry, we
all want the fee, but if we can' t ad-

vocate with all enthusiasm, we
have a professional responsibility
to bail. We cannot practice gonzo
social work and subvert the client's
decision for a result which we find
acceptable.
Bottom line, it's not up to you
or the government to teU your clients what to do in life or death
situations. The best service you
can render them is to give them the
option to predetermine these issues
for themselves.
Please check out the rest of The
Docket AND our fabulous website
for meeting and activity announcements, and please try to participate. The Bar Association is only
as active as you make it. This is a
great time to sign up to write, act
or work crew in the Gridiron. Contact the Bar Office to be put in
touch with the right folks.
Talk to you again next month.

PRIME WAUKEGAN
LOCATION"FOR RENT
ONE NORTH COUNTY STREET
UPPER LEVEL OFFICE LOCATED DIRECTLY
ACROSS THE STREET
FROM THE COUNTY BUILDING
CAN BE DIVIDED. RENT REASONABLE
WITH JANITORIAL SERVICES PROVIDED.
CALL JIM @ 847-662-4321
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Chief Judge's Page
by Chief Judge Christopher C. Starck

O

ver the past couple of decades we have become a society of acronyms. Our short
list that contained such things as TV,
FBI, and CIA, has grown to include
FYI, MSRP, and Y2K. In our legal
profession we use such short cuts as
PTR, FfA, SO], and the dreaded
ARDC. We have now come to the
stage where we are down to one letter, "Generation X" "W for presiI

dent" or

"J La."

Perhaps the single, most farreaching

letter, however, is

"E".

Everything now seems to be "E"based . At technology advances, electronic alternatives to the old ways of
doing business and every day things
are fast becoming the norm.
For several years, Lake County
has been at the forefront of preparing
to undertake the novel and exciting
process of Integrated Justice. This
may be a new term to many of you,
particularly those of you who still
rarely, if ever, use a computer. But I
assure you that before long you will
become very familiar with it.
Simply put, Integrated Justice
will allow all of the partners in the
justice/law community to exchange
necessary information electronically.
Most of this information, once prepared or generated, will be exchanged automatically.
Our initial goal has been to adapt
Integrated Justice for our Criminal
Courts.
Michael Waller, David
Brodsky, Sally Coffelt, Gary Del Re
and County personnel have worked
long and hard to establish the
groundwork for the systems that will

make this possible for us in the very
near future.

This is the Cliff's Notes version
of how Integrated Justice works: in
the police car, the officer will prepare
the citation or non-traffic complaint
on a notebook computer, which then
electronically transfers the information to the Circuit Clerk and State's
Attorney (or local prosecutor). In
preparing the citation, the officer can
use the bar code on a person's
driver's license and vehicle registration card so that accurate information will be maintained .
Upon filing an appearance, defense counsel will be added to the
distribution list and sent an electronic copy of the citation. If the
State's Attorney files an information
or indictment, the system will automatically send copies . to the clerk
and counsel. All motions will be Efiled and routed appropriately.
Any bond reports, pre-sentence
reports, compliance records, or other
filings will also be automatically sent
to the appropriate individuals. The
system is designed so that the people
get the information that they need to
receive and are supposed to receive.
Once a document is placed into the
Integrated Justice system, it will follow the paths that have been designed to accomplish the needs of all
of us in the court system to exchange
the information that we need to do
business.
Our plan is to initially begin with
the State's Attorney and the Public
Defender. We have worked with
top-flight experts who have helped

design the systems for each office
that will all communicate with each
other, and to design the exchange
points that will make the program
work for all of us. When we are confident that the system is working
properly we will then expand it to
members of the bar.
This is also the beginning stage
in our efforts to make E-filing a reality for all types of cases. As in the
criminal area, we envision that a
similar system with the necessary
exchange points will be designed for
all of our civil and family cases.
Imagine the convenience of filing
your motions and serving them upon
all parties with a single click! How
wonderful would it be to receive
your responsive pleadings or answers to discovery requests on-line?
The implications are far-reaching.
Would you need as much storage
space for those old files or would
you simply keep the entire year on a
CD? Would your need for additional
support staff be reduced if your system could populate your form pleadings with the information that you
receive electronically? Could you
avoid some trips to court by resolving some mundane issues via e-mai1?
In my opinion, this initiative
would make all of our lives easier.
After all, we are all in this together,
and if we become more effective as
lawyers and judges we are serving
our community well.
Of course, while we stand
nearly-ready to begin part of our integrated justice initiative, we will
need the blessing of the Supreme
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Court by a rule change or special
authority to allow us to begin any
form of E-filing. I have had some
discussions with Chief Justice Thomas about our plans and OUf accomplishments to this point. He has
been very gracious in discussing this
and seems interested in the idea of
Integrated Justice. I hope to have
more discussions with him about it
this fall.
In the meantime, and particularly due to the ever-increasing ease
with which (often private) informaA~~.~4.~~. . .,
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tion can be transferred, I have directed that a criminal defendant's
social security number not be included in supervision, probation,
and conditional discharge sentencing
orders. These orders are part of the
court's file, and therefore typically
public documents. However, this
informa tion is necessary for use by
court services. A defendant must
provide it when directed to do so to
Probation or Compliance. Court services will then keep this information
with other confidential records.
"'

"

The October 5, 2005, meeting of the ASSOCIA TION OF WOMEN A ITORNEYS will take place at Potesta's Restaurant on Green Bay Road in Waukegan, Illinois. Our speaker will be Pat
Fix from the Lake County State's Attorney's Office who will discuss computer
crime and the admissibility of evidence
from computer generated information.
The cost of the meeting is $12.00 for
members and $15.00 for non-members.
Any questions, please call Marjorie Sher
at 847-249-2830.

.,

Please don't advise your clients to
refuse to provide their social security
numbers to Probation or Compliance
as that will do nothing but result in a
violation memo being generated and
another court appearance for your
client and for you.
Hopefully, we will again be one
of the leaders in the Sta te in the area
of Integrated Justice and E-filing. So
FYI, get IT, be sure that you have
enough RAM to get the info PDQ for
this B2B exchange as we want to get
going ASAP. ;-) .
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The November 2, 2005, meeting of the
ASSOCIATION OF WOMEN ATTORNEYS will take place at Potesta's
Restaurant on Green Bay Road in
Waukegan, Illinois. Our speaker will
be Dr. Jennifer Conviser, an expert in
eating disorders.
The cost for the
meeting is $12.00 for members and
$15.00 for non-members. Any questions, please call Marjorie Sher at 847249-2830.

,
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LAKE COUNTY BAR ASSOCIATION
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WHEN:

SATURDAY, NOVEMBER 5, 2005

WHERE:

WINE DISCOUNT CENTER, HIGHLAND PARK, IL

TIME:

7:00 P.M.-9:00 P.M.
WATCH FOR DETAILS AND INVITATION
LIMITED SPACE IS AVAILABLE!!
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Direct and Indirect
Civil and Criminal Contempt
by Richard N. Kessler
The scope of this article is limited to a brief ol'erview of the history of contempt proceedings
and of cases on direct and il1direcl cillj[ and criminal contempt proceedings.

S

hould you ever find yourself or
your client having to defend a
charge of contempt in the
Nineteenth Judicial Circuit, you
must familiarize yourself with Rule
13.01 of the Uniform Rules of Local
Practice for the Nineteenth Judicial
Circuit.' Rule 13.01 governs the procedures that must be utilized in the
Nineteenth Judicial Circuit by both
the bench and the bar and is premised upon the evolution of reported
cases involving contempt proceedings.
Definition of Contempt
Contempt has been given a very
broad definition in the courts in Illinois and includes any act which is
calculated to embarrass, hinder or
obstruct the court in the administration of justice or to lessen its authority or dignity.'
History of Contempt
in the United States
The power to punish for contempt is inherent in all courts and
does not depend upon constitutional
or legislative powers. The United
States Supreme Court has stated:
"The power to punish for contempts
is inherent in all courts; its existence
is essential to the preservation of order in judicial proceedings, and to
the enforcement of the judgments,
orders, and writs of the courts, and
consequently to the due administration of justice. The moment the
courts of the United States were
called into existence arid invested
with jurisdiction over any subject,

they became possessed of this
power}
Categories of Contempt
There are four categories of contempt:
1. Direct Criminal Contempt is defined as an act or conduct committed in such a manner that no
evidentiary hearing is necessary
to determine the facts establishing such conduct and is committed in an integrill put of the
court while the court is performing its judicial functions.' While
direct contempt is generally
premised upon an action committed "in the presence of the
court," the alleged contumilcious
acl does not lilerally need to take
place in the courtroom in order
for there to be direct criminal
contempt.s
2. Indirect Criminal Contempt is
defined as an act or conduct
which occurs outside the presence of the court or in an area
that is not an integral or constituent part of the court, or the elements of the offense are otherwise not within the personal
knowledge of the judge. A contumacious act committed in the
presence of the court, but not
summarily treated as a direct
criminal contempt as provided in
paragraph (b), may be prosecuted as an indirect criminal contempt.'
3. Direct Civil Contempt is defined as act or conduct that consists of the failure to obey a court
order or judgment; and coercive

rather than punitive sanctions
are sought 10 compel compliance
with the order or judgment?
4. Indirect Civil Contempt is defined as an act or conduct that is
committed outside the presence
of the court and in contravention
of a court order such as failing to
turn over documents in discovery.'
The main determinant of
whether contempt proceedings are
civil or criminal in nature is the purpose for which contempt sanctions
ilre imposed. If contempt sanctions
are imposed for coercive purposesto compel the contemnor to perform
a particular aCI-the contempt is civil
in nature. On the other hand,
criminal contempt sanctions are imposed for the purpose of punishing
past miscond~ct.9 "Criminal sanctions are retrospective in nature; they
seek to punish a contemnor for past
acts which he cannot now undo.
Civil sanctions are prospective in nature; they seek to coerce compliance
at some point in the future." l0 For
example, if the citation respondent is
ordered to produce tax returns in response to a citation to discover assets
and refuses to do so, and after hearing on a rule to show cause, the court
finds that the respondent has willfully failed to comply with the
court's order, a finding of civil contempt would be appropriate as the
respondent is being coerced, by virtue of the contempt finding, to produce the tax documents. In other
words, the respondent can "purge
the contempt" by complying with

We.li get right
to the point!
Power your practice with CastleLink.

CastleLink
To learn more about Castlelink , Chicago Title's attorney agent program,
please contact Chris Poulsen at (847) 758 -7848 or poulsenc@ctt.com
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Until They're Served.
No longer do you need to be at the mercy of
law enforcement agencies or unknowns for your
process serving. Lakeside Investigations is a nationwide
public document search and retrieval firm, uniquely
positioned to serve your documents anywhere in the
U.S. and even abroad. Timely and efficiently. And we're
not quitters. As long as we have
a good address, we'll keep going
'til we can say, "Gotcha!" To learn
all the things we can do to make
your job easier, give us a call.
Let's get to know each other.

temnor is entitled
to the privilege
against
self-incrimination, the
presumption 01
innocence
and
the right to be
proved
guilty
beyond a reasonable doubt. 14
I. Procedural
Rights 01 Individuals Charged
with
Criminal
Contempt
Contempt proceedings are su i
generis, lS Consequently, although
various constitutional

require-

ments designed
to insure the fairness of judicial
proceedings apply
to contempt
www.lakesideinvestiaations .com lic#117 -001132
pro ceed ings ,
neither the Code 01 Civil Procedure
the court's order.
nor the Code of Criminal Procedure
Civil and criminal contempt may
is fully applicable to such
often times entail similar characterisproceedings." A person charged
tics. In attempting to dillerentiate
with direct criminal contempt ma y
between these types of contempt,
be summarily sanctioned by the
"[tJhe line 01 demarcation in many
court, including bei'lg fined an
instances is indistinct and even imamount not to exceed $500.00, as
perceptible."" Consequently, it is
well as being incarcerated in a penal
important when evaluating the type
institution
other than a penitentiary
of conduct that gives rise to an action
for
a
term
of up to six months.17 If
for contempt that you carefully conthe proceeding is presented to a jury,
sider the differences in the burden of
the court is not limited in the fine or
proof between the two lorms of conthe time of incarceration it may
tempt before seeking relief as a
impose. 1S
movant or preparing a defense as a
The court, as opposed to making
contemnor.
a determination of direct contempt
upon a contemnor promptly upon
Due Process and Burden of Proof
the commission of the contumacious
In a civil contempt proceeding,
conduct, may defer making a finding
the contemnor is only entitled to
of contempt until a later time. In that
minimal due process consisting of
event, the contempt proceeding shall
notice and an opportunity to be
be in the same manner as in indirect
heard. 12 The respondent in a hearing
criminal contempt. 19
for civil contempt must be shown to
II. Procedural Rights of Indibe guilty by a preponderance of the
viduals Charged with Indirect
evidence. 13 Conversely, in a criminal
Criminal Contempt
contempt proceeding, the con-

lAKESIDE
800 ,636.1511 iNUESTIGATIONS

A person charged with indirect
criminal contempt is entitled to the
same panoply of rights as a person
charged with a criminal offense'o
The person charged with indirect
criminal contempt is enti tled to be
informed of the nature of the charge
against him or her, to have the
charge definitely and specifically set
forth by citation or through the issuance of a rule to show cause and
have an opportunity to answer the
charge.
Moreover, the person
charged is entitled to the right
a!;ainst self-incrimination, the
presumption of innocence and the
right to be found innocent unless
proven guilty beyond a reasonable
doubt.2 1 Additionally, the trial must
conform to all proced ural rights
typically applicable to criminal
prosecutions including such rights as
the right to counsel and appointed
counsel if the respondent is indigent,
a public trial, to confront and crossexamine witnesses, to remain silent,
to compulsory process for obtaining
witnesses and to present the testimony of witnesses favorable to his or
her defense."
III. Procedural Rights of a Person Charged with Direct Civil Contempt
In direct civ il contempt, when
each element of the contemptuous
cond uct occurred in the presence of
or with the direct knowledge of the
judge, the respondent is entitled only
to the right to make a statement
before sanctions are imposed, the
right to be advised of the specific act
of contempt and the right to appeal.
There is no need to give notice, file a
petition, conduct a hearing or call
any witnesses.23
IV. Procedural Rights of a Person Charged with Indirect Civil
Contempt
In an indirect civil contempt proceeding, sanctions may not be imposed upon a person unless she has
been accorded due process of law
with respect to the charges. The
respondent has a right to notice, to
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be provided with a copy of the petition and rule to show cause, to answer orally or in writing, to be heard
and present evidence, to crossexamine witnesses, to call witnesses
and to have an attorney of choice."
A recent United States District Court
decision set forth the due process requirements applicable to this category of contempt:
"In civil contempt, the contemnor
is entitled to minimal due process. Shillitani v. United States, 384
U.S. 364, 371, 86 S. Ct. 1531, 1536,
16 L. Ed. 2d 622 (1966). The basic
components of due process are
notice and opportunity to be
heard . Ex Parte Robinson, 86 U.S.
(19 Wall.) 505, 512-l3, 22 L. Ed .
205 (1873)." (Crooks v. Maynard (D.
Idaho 1989)), 718 F. Supp. 1460,
1465.)
The notice must, of course, contain
an adequate description of the facts
on which the contempt charge is
based and inform the alleged contemnor of the time and place of an
evidentiary hearing on the charge
within a reasonable time in advance
of the hearing.25
Initiation of the Contempt Hearing
Both criminal and civil contempt
hearings are initiated by the filing of
a verified petition for adjudication.
The petition should include a description of the conduct complained
of as well as an affirmative statement
as to the type of coercion being
sought by the petitioner. For example, a person seeking an adjudication
of civil contempt should file a petition styled "Petition for Issuance of a
Rule to Show Cause". If the Petition
sets forth sufficient facts to make out
a prima facie case for civil contempt,
the court will generally issue a rule
to be served upon the respondent to
appear on a specific date and time
and show cause why he should not
be held in civil contempt of court. 26
Conversely, a person seeking an adjudication of indirect criminal contempt should file a petition that is
styled "Petition for Adjudication of

The Docket

Criminal Contempt. " This will avoid
any confusion on the part of the alleged contemnor as to the type of action being prosecuted and will allow
the judge to admonish the alleged
contemnor of his or her rights as required under Local Rule 13.01(c)3.
Furthermore, because a respondent
in a criminal contempt proceeding
need not testify and is presumed innocent until proven guilty beyond a
reasonable doubt, he cannot be compelled to "show cause" why he
should not be held in contempt of
court.27

October 2005
entered during the course of the litigation.
As a contempt proceeding is an
original and special proceeding independent from the main cause of action, the denial of a rule to show
cause could also be interlocutorily
appealable under 304(a), however,
only if the court makes the requisite
304(a) finding.
The standard of review on appeal depends upon the underlying
order from which the contempt
arises. The reviewing court will apply the standard appropriate to the
underlying decision. So, while a
finding of contempt for failure to
comply with a discovery order
would normally be reviewed for
abuse of discretion, if, for example,
the basis for the discovery order was
an interpretation of a statute, the
standard of review will be de novo,
not abuse of discretion.29

Richard Kessler, a former Assistant
Sta te's Attorney in lAke COJlnty,
is a founding partner of the law firm
of Harris Kessler & Goldstein LLC
with offices in Chicago and Waukegan.
Mr. Kessler concentrates his practice
in the area of commercial litigation.
He can be reached at 312/280-0111;
e-mail: rkessler@hkgold.conz.

Appeal of Contempt Findings
Orders of contempt can be interlocutorily appealed pursuant to Supreme Court Rule 304.28 The rule applies to both civil a!'ld criminal contempt. A finding of contempt with a
Copyright
penalty is appealable pursuant to
Richard N. Kessler
Rule 304(b)(5) without the necessity
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for a 304(a) finding by the trial court.
The views expressed herein are solely
A finding of contempt without any
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fine attached could be appealed inof the Lake County Bar Association.
terlocutorily if the trial court enters
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finding. Under either
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IRuie 13 of the Uniform Rules of Local Practice
for the Nineteenth Judicial District provides as
follows:

5.
RULE 13.01 (AMENDED) PROCEEDINGS
IN CONTEMPT
(a)

Contumacious conduct defined. Contumacious conduct consists of verbal or
non-verbal acts which:

1.

Embarrass or obstruct the Court in its
administration of justice or derogate
from its authority or dignity ..
Bring the administration of justice into
disrepute; or
Constitute disobedience of it court order
or judgment.

2.

3.

(b)

1.

2.

3.

4.

Direct criminal contempt defined. Contumacious conduct constitutes a direct
criminal contempt if it is committed in
such a manner that no evidentiary hearing is necessary 10 determine the facls
establishing such conduct and is committed in an integral part of the Court while
the Court is performing its judicial functions.

Court's alternatives. Upon the commission of an act constituting a direct
criminal contempt, the Court may:
a.
summarily find the contemnor in
contempt and impose sanctions
instanter;
b. summarily find the contemnor in
contempt and impose sanctions
within a reasonable time; or
c. delay the finding of contempt ilnd
the imposition of sanctions until a
later time. When the finding of
contempt is delayed , the contempt
proceeding shall be conducted in
the same manner as an indirect
criminal contempt as provided in
paragraph (c) of this rule.
Conduct specified/statement in mitigation . Prior to an entry of a finding of
contempt, the Court shall inform the
contemnor of the specific conduct fanning the basis of the finding. Prior to the
imposition o f sanctions, the Court shilll
permit the contemnor an opporh.mity to
present a Matement in mitigation .
Sanctions. If the mailer is heard without
a jury and upon a finding of direct criminal contempt, the Court may impose a
fine not to exceed Five Hundred Dollars
($500.00), incarceration in a penal institution other than the penitentiary for a
tenn not to exceed six (6) months, or
both. If a jury find the respondent guilty
of contempt, the Court is not limited in
the fine or incarceration it may impose.
The Court, in the exercise of its discretion, may impose such other sanctions as
it deems appropriate.
Written order required. Upon imposition of sanctions, the Court shall enter a

6.

writtpn judgment order setting forth the
factual basis of the finding and specifying the sanctions imposed.
When referral to another judge required. Where a controversy between
the judge and the contemnor is integrated with the alleged contumacious
conduct and embroils the judge to the
degree that the judge's objectivity can
reasonably be questioned, referral to
ilnother judge on both issues of contempt
and of an appropriate sanction is required . In this event, the judge before
whom the alleged contempt trtl.nspired
shall specify in writing the nature of the
alleged tl.cts of contempt, shall direct that
a record of the proceedings surrounding
the said acts be prepared and shtl.lI transfer the matter to the appropria te aSSignment judge for assignment. The judge
hea ring the proceedings after the rea ssignment shall base his findings and
adjudication of the contempt charge
solely on the transferred written charge
ilnd the record .
Appeal . An ilppeal from a judgment of
di rect criminill contempt mily be taken as
in criminal C.lSCS. Upon the filing of .1
notice of appeal, the Court may fix bond
and StilY the execu tion of any SilJlction
imposed pending the disposition of the
ilppeil\.

(c)

Indirect criminal contempt defined. A
con tumilcious ilct constitutes an indirect
criminill contempt when it occurs outside
the presence of the Court or in an tlreil
that is not an in tegral or constituent part
of the Court, or the elements of the offense arc otherwise not within the persona l knowledge of the judge. A contumacious ilct committ.ed in the presence of
the Court, but not su~mmarily treated as a
direct criminal contempt as provided in
paragraph (b), may be prosecuted as an
indirect criminal contempt.

1.

Petition for adjudication. An indirect
criminal contempt proceeding shall be
initiated by the filing of <l petition for
adjudication of indirect criminal contempt. The petition shall be verified and
set forth with particularity the nature of
the alleged contemptuous conduct. The
cha rge may be prosecuted by the Stilte's
Attorney or, if he declines, by an attorney
appointed by the Court.
(AMENDED) Notice of hearing. If the
Court finds that the petition sets forth
allcgiltions which support the charge, it
shall set the matter for hearing and order
notice be given to respondent. Notice of
the hearing and a copy of the petition
shall be served and returned in the manner as provided in Supreme Court Rule
105(b); or, in child support enforcement
cases or if the Court so directs, the Clerk
of the Court or petitioner's attorney may
give notice by regular u.s. Mail. postage

2.
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3.

4.

5.

6.

7.

prepaid, to the respondent's last known
address. If notice is made by regular U.S.
Mail, proof of mailing notice shall be
made a part of the record. Notice by
personal service shall be served not less
than seven (7) days prior to the hearing,
and notice by U.S. Mail shall be mailed
not less than ten (10) days prior to the
hearing. In addition to the time, date and
place of hearing, the notice shall include
the follOWing words in bold type:
"YOUR FAILURE TO APPEAR AT
THIS HEARING MA Y RESULT IN
YOUR ARREST," If the respondent fails
to appear aft er due notice or if th~ Court
has reason to believe the respondent will
not appear in response to the notice, the
court may issue a bench warrant directed
to the respondent. When a warrant issues, the Court shall set bail as authorized by crimin,,1 cases. The amount of
bail s hall b(' indicil led on the order of
attachment.
Explanation of respondent's rights.
Upon the first appearance of the respondent, the Court shilll inform the respondent of his right 10:
iI .
notice of the charge and of the time
ilnd place of the hearing thereon;
b. an evidentiary hearing. including
the right to subpoena witnesses,
confront the witnesses against him,
and make a response to the charge;
c.
counsel and, if indigent, to the appointment thereof;
d . freedom from self·incriminalion;
e. the presumption of innocence;
f.
be proven guilty only by proof of
gui lt beyond a reasonable doubt;
and
g. a trial by jury if the Court, prior to
the commencement of the hearing,
declares that a sentence of incarceration o f more thiln six (6) months, a
fine of more than $500.00, or both,
mily be imposed as a sanction upon
il finding of guilty.
When referral to another judge re·
quired. Referral of the petition to an·
other judge for the hearing on the issucs
of con tempt and the imposition of sanctions is required where a controversy
between the judge and the alleged contemoor is integrated with the alleged
contuma cious conduct and embroils the
judge 10 the degree thilt the judge's objec·
ti vity ma y be reasonably questioned .
Statement in mitigilltion. Upon an adjudication of contempt. the judge shall
afford the contemnor the opportunity to
make a stiltement in mitigation prior to
the impOSition of any sanction.
Sanctions. The Court, in the exercise of
its discretion, may impose sanctions as it
deems necessary.
Written order required. Upon an adjudication of contempt, the Court shall enter
a written judgment order setting forth
the factual basis for the finding and
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specifying the sanctions imposed.
Appeal . An appeal from a judgment of
indirect criminal contempt may be taken
as in the case of direct con tempt as specified in paragraph (b)(6) of this rule.

(d)

Civil contempt defined . A contumacious
act constitutes a civ il contempt if:

1.

the act consists of the failure to obey a
court ord er or judgment; and
coercive rather than punitive sanctions
are sought to compel compliance with
the ord er or judgment.
a. Pelition for adjudication . A civil
contempt p roceed ing shall be initiated by the filing of a peti tion for
adjudication of civil contempt
unless the act is committed in the
p resence of the Court. The petition
shall be verified and set forth wi th
pa rticularity that portion of the
cou rt order that is alleged 10 have
been violated and the nature of the
violation . If the Cou rt finds tha t the
petition sets fo rth allegations which
support the charge, it shall sct the
matter fo r hearing and order thai
not ice be given 10 the respond en t.
b. Notice. Notice of the hearing and a
copy of the petition shall be served

c.

2.

d.
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on the respondent and made of
record in the manner specifi ed in
paragraph (c)(2) of this rule. The
provision of Part 15.01 of these rules
shall apply to this notice. If, tlfter
notice, the respondent ftl ils to ap·
pear, the Cou rt may order a body
a ttachment to issue and sel bail.
Responsefburden of proof. No
later than three (3) days prior to the
hea ring, the respondent may file a
written answer denying, with speci·
ficity , any of the ilUegations, to·
gether with any affirmiltive de·
fenses. Subsequent written or oral
denials and ilffirmative defenses
may be milde only with leave of
Court.
Those allegations of the
petition not specificillly denied mily
be d e~med admitted, ilnd the re·
maining allegations in issue shilll be
proven by a preponderance of the
evidence. If the basis of the charge
of civil contempt is the failure of the
respondent to make court ordered
payments to the Clerk of the Court,
the records of the Clerk shall be
prima jacir evidence of the amollnt
pilid and disbursed by the Clerk.
Method o f hearing. Civi l contempt
proceedings shilll be tried before th e

e.

f.

g.

court wi thou t a jury.
Sanctions. If the Court finds the
respondent in civ il contempt, it may
continue the matter for a reasonable
time before the imposition of sanctions or; it ma y impose sanctions
fo rthwith . Prior to Ihe imposition of
sanct ions, the contemnor shall have
the right to ma ke a statement in
mitigiltion . Sa nctions may include a
continuing fine and/or incarcera·
tion in a pena l institution other than
a penitent iary . The sanctions im·
posed sha 11 remain in full force and
effect un til the respondent purges
himse lf of contempt or is otherwise
discharged by due process of law .
The Court may assess reasonable
costs and attorney's fees against the
contemnor.
Writt en order required. Upon an
adjudication o f civ il contempt, iI
written judgment order shall be
entered specifying the contuma~
ciou s cond uct, the sanction im·
posed, and the means by which the
respondent mily purge himself. A
copy of the judgment shall be pro·
vided to the contemnor.
Appeal. An appeal from a judg·
men t of civ il con tempt may be taken
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as in civil cases. Upon filing of a notice
of appeal, the Court may fix bond and
may stay the execution of any sanction
imposed pending the disposition of the

appeal.
Amended by the Circuit Judges of
the Nineteenth Judicial Circuit this
22nd day of February, 2000,
and effective immediately.
2Peaple v. Sherwin, 334 Ill. 609 (1929).
)Ex parte Robinson, 86 U.S. 505 (1874).
'See footnote I, Rule 13.01(b).
SIn People v. Cochrane, 307 III. 126 (1923), an
attempt to bribe a witness was allegedly made
in a room in the courthouse. An issue with
which the court was faced was whether the act
was committed in the "presence of the court."
The court stated: "A judge is not a court, a
court room is not a court, a jury room is not a
court, nor is a petit jury a court, but a court
consists of all these combined, and wherever
any constituent part of a court is engaged in
the prosecution of the business of a court ,
according to law, there a court is present. An
attempt to bribe a witness commilled in a
room used by witnesses and also in a hill! of
the court house is a contempt committed in
the presence of the court. A grand jury is il
constituent part of every court having generill
criminal jurisdiction. A contempt committed
in any place set apart for the use of "ny constituent part of the court during the session of
the court is committed in the presence of a
court. Any conduct constituent a contempt in
the presence of anyone of the constituent
parts of a court while engaged in the business
devolved upon it by law is a contempt committed in the immediate view and presence of
a court. Presence of a court means in the ocular view of a court or where a court has dirt'Ct
knowledge of the contemp!." Id. at 131.
'See footnote I, RuleI3.01(e).
7$ee footnote 1, Rule13.01 (d).
IIA contempt proceeding is an appropriate
method for testing the correchless of a discovery order, and where an individual appeals a

I wish I had known!
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enforcement or appeal or both. Such a
finding may be made at the time of the
entry of the judgment or thereafter on the
court's own motion or on motion of any

contempt judgment imposed for violating a
discovery order, that discovery order is subject to review. D. H. v. Chicago Hou s. Au/h.,
319 III. App. 3d 771, 773 (I " Dis!. 2(01). See
also People v. East St. Louis, 206 111. App. 3d
626,637 (5" Dist. 1990).
9First Midwest Ballk/Danville v. Hoaglalld, 244
III . App. 3d 596, 611 (4" Dis!. 1993).
10See footnote 9.
llPeople v. East St. Louis, 206 Ill. App. 3d 626,
634 (5" Dis!. 1990).
12/n re Marriage of Cummings, 222 Ill. App. 3d
943 (2d DiS! . 1993); See .Iso Rule 13.01 (d)bb,

ec.
')Peopfe ex reI. Rusch

tJ.

party. The time for filing a notice of ap-

Fusco, 397 III . 468, 470

(1947).

I4Luttrell v. PalIOZZO, 252 Ill . App. 3d 597, 601
Dist. 1993).
15Peorle v. Doss 382 III. 307.311-12 (1943).
I/\In re PeaslrJI 189 Ill. App. 3d 865 869 (4 th
Djst. 1989),
17Falcon, Ltd. II. Carr's Natural Beverages, Inc.,
173 III . App. 3d 291; See .Iso Rule 13.01 (b).
1111" re Marriagl' of Betts, 200 Ill . App. 3d 26, 50
(4t h Dist. 1990).
1"'See footnote 1. Rule 13.01(b)lcc.
20See footnot e 16.
21See footnote 16; See also footnote 1, Rule
(1~1

(b)

(1)

(2)

13.01(b) .nd (e).

nSee footnote 19.
nSee footnote 18 at page SO.
HSec foohlote 18 al page 52.
2~See footnote 18 at page 53; Sec also Rule
13.01(d).
footnote I, Rule 13.0Jd .
27$ee footnote 18 at page 58.
2~ Rule 304.
Appeals from Final Judgments
That Do Not Dispose of an Entire Proceeding
2"$ee

(3)

(4)
(a)

Judgments As To Fewer Than All Parties
or ClaimS- Necessity for Special Finding.
If multiple parties or multiple claims for
relief are involved in an action, an appeal
may be taken (rom a final judgment as 10
one or mo re but fewer than all of the
parties or claims only if the trial court has
made an express written finding that
there is no just reason for delaying either

(5)

~e

peal shall be as provided in Rule 303. In
computing the time provided in Rule 303
for filing the notice of appeal, the entry of
the required finding shall be treated as
the dale of the enlry of final judgment.
In the absence of such a finding, any
judgment that adjudicates fewer than all
the claims or the rights and liabiJities of
fewer than c\1I the parties is not enforceable or appealable and is subject to revision at any time before the entry of a
judgment adjudicating all the claims,
rights, and liabilities of all the parties.
Judgments and Orders Appealable Without Special Finding. The following judgments and orders are appea lable without
the finding required for appeals under
paragraph (a) of this rule:
A judgment or order entered in the administration of an estate, guardianship,
or similar proceeding which finally determines" right or status of a party.
A judgment or order entered in the administration of a receivership, rehabilitation, liquidation, or other similar proceeding which finally determines a right
or status of a pil rty and which is not appealable under Rule 307(a).
A judgment or order granting or denying
any of the relie f prayed in a petition under section 2-1401 of the Code of Civil
Procedure.
A final judgment or order entered in a
proceeding under section 2-1402 of the
Code of Civil Proced ure.
An order finding a person or entity in
contempt of court which imposes a
monetary or other penalty.

Norskog II. Pfiel, 197 Ill . 2d 60, 71 (2001).
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State Securities Regulators Unveil
"Top 10 Threats to Investors"
by James

N

ASAA
(the
North
American Securities Administrators
Association) has announced this year's
"Top 10" investment scams to
alert investors how to avoid being cheated out of hundreds of
millions of dollars.
This year NASAA also has
supplemented its list of the ten
most common ploys with three
more investment opportunities
that deserve "dishonorable mention." These three investments
are: penny stocks; private placements; and investment seminars.
Leading the list of the Top 10
threats to investors are Ponzi
Schemes. As an example, in 2004,
Pennsylvania securi ties regulators closed a Ponzi Scheme
named Eagle Cash Management
Account System and U.s. Estate
Group, LLC which claimed to offer 24% returns in advertisements
appealing to senior citizens. The
regulator was able to return $10.6
million to 300 investors.
Unlicensed individuals selling securities and the sale of unregistered investment products
are second and third on the list,
respectively. Individuals selling
securities must be registered.
NASAA observes that those who
fail to register "often are predators offering bogus investments."
Likewise, investment products
(except stocks sold on national
exchanges) must be registered

J. Eccleston

with state officials before they can
be offered for sale. Unregistered
investments include viatical settlements, pay telephone and
ATM leasing contracts, promissory notes and investment
trusts. NASAA states that most
unregistered investments promise limited or no risk and high returns. However, "in almost all
cases, the only profits go to the
promoters of these schemes and
investors are left holding the
bag."
Promissory notes are fourth
on the Top 10 list. NASAA notes
that promissory notes can be
good investments for corporate
investors and sophisticated investors, but the promissory notes
marketed broadly to the public
often turn out to be bogus. As an
example, Ohio securities regulators uncovered a husband and
wife operation that sold $60 million of fraudulent promissory
notes to about 740 investors. The
couple had no intention of returning the principal or the returns
promised. Related to promissory
notes are high yield investment
scams that are fifth on the list.
According to NASAA, con artists
no longer use the term "prime
bank" as investors have been
alerted to that scam. But now one
may hear of the term "risk free
guaranteed high yield instrument." Be careful. In 2004, Colorado regulators shut down an in-

ternational high yield investment
scheme that duped more than
1,000 people of about $56 million.
Fraud against seniors is so
prevalent that NASAA's sixth
spot on the list is entitled "Senior
Investment Fraud. " Promoters
may attempt to sell any and all
types of fraudulent investments
to seniors as they are easy prey.
Seniors are urged to check with
their state securities regulators
before investing, to determine
critical information.
That includes determining whether the
promoter is registered to sell securities and whether the investment itself is registered to be offered for sale.
Internet investment fraud is
seventh on the Top 10 list.
NASAA cautions that there has
been an increase in "online boiler
room" activity promoting penny
stocks and microcap stocks. Also,
investors should note that the
Internet is being used to issue
and distribute false news releases
about a company to falsely inflate
the value of its stock. Of course,
in these "pump and dump"
schemes, the con artists cash out
early at inflated stock prices,
leaving investors holding the bag.
Affinity fraud, eighth on the
list, targets investors of a particular religion or ethnic identity "to
gain their trust and then steal
their life savings." For example,
Korean investors, many of whom

J
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were elderly, were defrauded of
nearly $36 million in a scheme by
Won Charlie Yi and his company
C+ Capital Management, LLC.
California regulators revoked his
investment adviser certificate in
2004.
Ninth on the threat list are
variable annuity sales practices.
NASAA cites the action against
Citizens Financial Group by Massachusetts securities regulators.
NASAA alerts investors to several problems with variable annuity sales:
• Variable annuities are "not
suitable for most seniors;"
• Investors are not being told
about the "high s urrender
charges and the steep sales
commissions;" and
• Some investors are misled by

The Docket
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claims of guaranteed returns
when the returns, in fact, are
vulnerable to the volatility of
the stock market.
The tenth and final threat to
investors are oil and gas scams.
Popular in the 80s, these scams
have returned with oil prices
climbing north of $50 per barrel.
Con artists are selling anything
from leases in oil fields to investments in unproven technologies
designed to convert common substances into fuel. Several state securities regulators took action last
year against scams that had victimized many investors.
Investors, beware! In addition to determining whether the
promoter is registered to sell securities and whether the investment itself is registered to be of-

fered for sale, NASAA also recommends satisfying yourself that:
• The seller has provided written information that fully explains the investment;
• The claims made for the investment are realistic; and
• The investment meets your
personal investment goals.
Hopefully, that way you will
avoid having your investment
named in next year's Top 10 list!

James J. Eccleston is a securities
attorney, represel1ling investors as
well as brokers and brokerage firms
.wtionwide in arbitration, litigation
and regulatory affairs. He is an
eq uity partner witit Sitaheel1,
Novoselky, Staat & FilipolVski
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LAKE COUNTY BAR ASSOCIATION

"BROWN BAG" SEMINAR
Thursday, October 20, 2005 -12:00 p.m. to 1:30 p.m.
Lake County Courthouse
18 N. County Street • Waukegan,IL
Courtroom C-201

- ADOPTION BASICS Presented by:
The Honorable Jorge Ortiz
Bridget W. Hutchen
Louise Loud
Robert S. Smith, Jr.
No written materials will be provided
LCBA Members:
NO CHARGE FOR SEMINAR
B.Y.O.L. (Bring Your Own Lunch)
Or just $8,00 and order your lunch
from County Street Cafe!

Non-Members:
$15.00 (SEMINAR FEE)
$23.00 (SEMINAR WITH LUNCH)
When ordering lunch,
please use form below

RESERVATION DEADLINE IS TUESDAY, OCTOBER 18, 2005!
ALL LUNCH ORDERS MUST BE PAID FOR IN ADVANCE
Lunches will consist of a sandwich, chips, cookie and a beverage,
Enclosed please find $
for a box lunch / seminar fee for the Lake County Bar
Association Brown Bag Seminar on Thursday, October 20, 2005.
Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Phone: _ _ _ _ _ __
Circle Lunch Selection

Turkey

Tuna

Ham

Circle Drink Selection

Roast Beef

Coke

Diet Coke

Sprite

Make Checks Payable and Return to:
Lake County Bar Association • 7 N. County Street· Waukegan, IL 60085
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Time-Out: Parenthood
and the Practice of Law
by Marcia G. Cotler

W

hen my first son was born
11 years ago, I was a fifthyear associa te in one of
Chicago'S largest law firms on a solid
path to partnership. Like so many of
my women colleagues, I was reluctant to give it all up to stay at home
full-time. I figured that if I left, I
would fall off the partnership track
and lose most of my hard-earned
legal skills. Nevertheless, despite my
reservations, I left my stimulating
job, big paycheck, and beautiful lake
view office, and settled into the
trenches of being a full-time stay-athome mother.
For the first several years I harbored fantasies of returning to my

former professional life, but with the
birth of son number two, my fantasies were quashed with the reality of
child-care responsibilities. So, I decided to throw all my energy, talents,

and skills I'd previously acquired
into my job at home. As every stayat-home parent knows, the job entails more than just diapers, carpools,
and tantrum management. I was
now working more hours than I ever
had, though my job provided no
paycheck, no fancy lunches, and no
time off-€ven on weekends. While
I lamented the loss of my paycheck,
my fears of losing my legal skills
were unfounded. My now ll-yearold has proved to be a more formidable opponent than any opposing
counsel I have ever encountered. My
system for docketing my children's
numerous lessons and social engagements would impress many a malpractice insurer. As self-appointed

CEO and CFO of our
only did I balance the
handle investments,
refinance our home

household, not
checkbook and
I managed to
four times in

SNSFE-----ATTORNEYS

AT

LAW

Securities Law
• Arbitration to Recover Investment losses

• Tru&l:eelFiduciary litigation

• Employment Lftlgation, Including Defamation,
Restrictive Covenants & Injunctions

• Investment Adviser Compliance &

• Regulatory & DiacipUnary Proceedings

• Registration Matters for Brokers &
Investment Advisers

seven years. I even honed my mediation skills by heading a committee
of our school district's PTA.
My children are now 11 and 8
years old, and I have returned to the
practice of law with greater enthusiasm, no guilt, and an appreciation
for the time I spend at the office. I
found returning to the practice of
law somewhat like riding a bike; it
felt familiar. I was able to pick up
where I'd left off, after a long hibernation.
I am now practicing law and
motherhood Simultaneously, and
while my clients can be demanding,
they are never as demanding as my
children are on a daily basis. I have
brought back with me to the practice
of law my experience as a mother,
including more compassion and less
intolerance. During a recent heated
exchange between myself and a hotheaded adversary, I had to stop myself from telling him that if he didn't
calm down, he'd have to go to his
room.
Looking back over the past 10
years, I see it this way:

Lost opportunity cost of being
a partner in a major law firm:
millions.

Con&U~lng

James J, Eccleston, Partner
"AV' &mil'l by M..~.u.t.-H".j,I,

Shaheen, Novosclskr. Stut., Pilipowski & Eccleston, P.e.
20 North Wacker Drive, Suite 2900, Chicago, Illinois 60606
Tei312·621 · 44OQ F", 312·621·0268
www.snsfe-Iaw.com www.financialcounsel.com

Time spent raising my two boys:
priceless.

Marcia Cotler is an attorney
with the Buffalo Grove firm of
Ottenheimer Teplinsky
Rosenbloom LLC, and
specializes in commercial litigation
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LAKE COUNTY BAR ASSOCIATION,
ILLINOIS STATE BAR ASSOCIATION

LC

and the

l@

NINETEENTH JUDICIAL CIRCUIT
PRESENT

CAPITAL LITIGATION TRAINING PROGRAM
This is a Capital Litigation Training Program For Prosecutors and Defense Attorneys
Meeting All Educational Requirements of Supreme Court Rule 714 (b)(4)(i) and (g)
Approved by the lllinois Supreme Court Committee on Capital Cases
and the Administrative Office of the Illinois Courts

WEDNESDA Y, NOVEMBER 9, and
THURSDAY, NOVEMBER 10, 2005

DAY ONE-8:00 a.m. to 4:15 p.m.
Seminar Overview; SC Rule 714:
Case Management Issues:
Sentencing Issues:
Capital Litigation Funding Presentation:
Jury Selection:
Mental Health Issues:

Judge Christopher Starck
Judge Victoria Rossetti
George Strickland and Dave Brodsky
Ms. Nadine Jakubowski, Capital Litigation Trust Fund
Judge Daniel Locallo
Antoinette Kavanaugh

DA Y 1W0-8:00 a.m. to 3:45 p.m.
DNA Issues:
Forensic Issues I Ballistics and Arson:

Ken Pfoser, Northern Illinois Police Crime Lab
Christopher Luckie, Northern Illinois Police Crime Lab
John Rotunno, ATF

Forensic Issues I Pathology:
Post Trial Considerations:

Dr. Nancy Jones
Justice Thomas Callum
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LAKE COUNTY BAR ASSOCIATION,
ILLINOIS STATE BAR ASSOCIATION

CAPITAL LITIGATION TRAINING PROGRAM
NOVEMBER 9 and NOVEMBER 10, 2005
At the Beautiful and Historic

J

HARRISON CONFERENCE CENTER
136 Green Bay Road • Lake Bluff, IL 60044
(847) 295-1100
www.harrisonlakebluff.com
Rooms available at a reduced group rate on a first come, first served basis
Contact Harrison Conference Center directly for your reservation

Seminar cost:

$250.00 (total charge for both days combined)

Each day includes:

•
•
•
•

Continental breakfast through 11:00 a .m .
Gourmet buffet lunch
Fruit, cookies, candies during afternoon break
Continuous hot and cold beverages throughout
the day
• Complimentary cocktail reception at 4:30 p .m.
on Wednesday, hosted by Thomson West

RESERVATION FORM
Name: ________________________________________________________
Address:_____________________________________________________

Telephone: _ _ _ _ _ __

Fax:___________

E-mail:_________________

ADVANCE RESERVATIONS AND PAYMENT REQUIRED BY OCTOBER 28, 2005
There will be no refunds after October 28, 2005

Mail this fonn along with your check made payable to:
Lake County Bar Association . 7 N . County Street. Waukegan, IL 60085 • (847) 244-3143

~Nicasa
Positive Choices. Lifelong Solutions
EXPANDED WOMEN'S SERVICES
•
•
•
•

Career Counseling
Safe Housing Advocacy
Mental Health Services
Evening and Saturday hours

DUI SERVICES
•
•
•
•
•

DUI Evaluations
lO-Hour DUI Risk Reduction Education
Moderate. Significant & High Risk Treatment Programs
Secretary of State Evaluations
Programs AVailable for Spanish-Speaking Clients

TREATMENT PROGRAMS
•
•
•
•

Adult Outpatient
Adolescent Outpatient
Bridge House (Residential Halfway House)
Adult Intensive Outpatient

SPECIALIZED SERVICES
•
•
•
•
•
•

Aggression Control Training (for violent offenders)
Women 's Services (including treatment. lifeskills.
parenting and job training)
Toxicology - Urinalysis - Hair Analysis
Comprehensive Latino Services
Comprehensive Prevention
Teen Court for Nonviolent. First-time Offenders

GAMBLING INTERVENTION SERVICES
•
•
•
•

Assessments and Evaluations
Risk Reduction Education
Individual and Group Therapy
Information and Referrals

EARLY INTERVENTION SERVICES
•
•
•
•
•
•

Youth Drug and Alcohol Evaluation
Assessment for Delinquent/Criminal Behavior
Education/Skill-Building Program
Referral Services
Case Management
Follow-up Services

NICASA:

Positive Choices for
Lifelong Solutions
Facility Locations
1113 Greenwood Ave
Waukegan. IL 60087
(847) 244-4434
31979 N. Fish Lake Road
Round Lake. lL 60073
(847) 546-6450
2900 Main Street
Buffalo Grove. IL 60089
(847) 634-6422

Women's Services
2031 Dugdale Ave.
North Chicago. lL 60064
(847) 785-8660
2634 Grand Ave .. Ste. 202
Waukegan. IL 60085
(847) 775-0541

Bridge House
3016 Grand Ave
Waukegan. IL 60085
(847) 662 -4 124
Sliding Scale Fees
Available
Licensed by the OffICe oj
Alcoholism and Substance
Abuse and Certified by
Temporary Assistance
Jor Needy Families
(formerly Medicaid)

Se Hahla Espanol

www.nicasa.org
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Real Estate Case Law Update
Fair Debt Collection Practice Act,
Tenant/Landlord Issues and Mechanic's Liens
by Steve B. Bashaw
1.

FAIR DEBT COLLECTION
PRACTICES ACT: BONA
FIDE ERROR DEFENSE

In Hyman v. Tate and Kirlin, 362
F.3d 965 (7th Cir. 2004), Cheryl
Hyman sued Tate and Kirlin Associates under the Fair Debt Collection Practices Act, (15 USC 1692, e/
seq.), for sending her a 'collection
letter' after she had filed a petition
in bankruptcy under Chapter 13.
The debt was a $427.61 credit card
debt, and the collection letter had
the standard provisions advising
Hyman that she had the right to
dispute the validity of the debt and
request verification.
Tate and
Kirlin did not know that she had
filed her bankruptcy. When
Hyman contacted Tate and Kirlin
by telephone and advised them of
her filing, a staff person asked for
the bankruptcy case number, chapter and her attorney's name. The
collection file was then closed at
Tate and Kirlin and no further col-

lection steps were taken. In response to the complaint subsequently filed by Hyman, Tate and
Kirlin asserted the "bona fide error"
defense under 15 USC 1692K(c),
which provides that: "A debt collector may not be held liable in any
action brought under this subchapter if the d ebt collector shows by a
preponderance of evidence tha t the
violation was not intentional and
resulted from a bona fide error notwithstanding the maintenance of
procedures reasonably adapted to
avoid any such error. " The District
Court held that even if the collection letter technically violated
FDCPA because it was sent after
the bankruptcy filing, it was within
the "bona fide error" defense protection of the statute. This was based
on Tate and Kirlin'; evidence that
its employees were trained in compliance with FDCPA and were instructed that when a bankruptcy
petition is filed, all collection activi-

MICHAEL LKI.. ESTINSKI. A.C.S.\V .•

&,

ties must be stopped. They also
were under the impression that this
particular credit card client did not
forward accounts for collection
where the debtor had filed a bankruptcy, and there was no indication
from the usual sources, (a notice
from the bankruptcy court, the
debtor or his attorney, or the client), that a stay was in place.
The 7th Circuit Decision by
Circuit Judge Manion affirmed.
The trial court's finding that there
were "procedures reasonably
adapted" to avoid contacting debtors in bankruptcy were not "clearly
erroneous" simply because Tate
and Kirlin did not specifically discuss the issue of bankruptcy accounts with their client and no one
at the credit card company specifically told them bankruptcy accounts would not be referred. The
court accepted the argument that
the referral of bankruptcy pending
accounts was 'just not good busi-

ASSOCIA1'ES. I-.M.C.

Parenting Classes
Anger & Impulse Control
Training

ALCOHOL AND OTHER DRUG TREATMENT
D.U.I SERVICES
INTENSIVE OUTPATIENT COUNSELING
GAMBLING ADDICTION

5400 West Elm Street
Suite 200
McHenry, IL 60050
(815) 344-6900

1117 S. Milwaukee Avenue
8uilding 8, Suite 2
Libertyville, IL 60048
(847) 367-6900

Counseling lor:
Individual
Marital
Family

68 Ambrogio Drive
Gurnee, IL 60031
(847) 662-5588
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ness'. Hyman's argument that Tate
and Kirlin should have established
its own proactive procedure such
as checking the bankruptcy records
or using a service provider to check
the public records was also rejected. " ... the FDCPA does not
require collectors to independently
verify the validity of the debt to
qualify for the 'bona fide error' defense." Judge Manion found that,
on the whole, the balance of the
cost to avoid the error, (it would
have cost Tate and Kirlin $1.5 million a year to get a credit report on
each account on which it undertook collection), to the potential
occurrence of error, (only .01% of
all accounts referred are late r
learned to be in bankruptcy), simply did not produce the necessary
result, ("any potential harm to the
debtors is slight, given that T&K
also has procedures in place ... ").
In the final analysis, " ... this case
illustrates the proper functioning of
the FDCP A: The collection letter
provided Hyman with the information necessary for her to understand her rights and to stop collection activities in the event an unintentional error occurred."
2.

FAIR DEBT COLLECTION
PRACTICES: STATING THE
AMOUNT OF THE DEBT
AND MILLER REVISITED
Real estate litigation often involves collecting a debt owed to a
secured creditor (mortgagee) or
lien holder (mechanic's lien claimant), and the attorney 's -conduct
necessarily involves compliance
with the Fair Debt Collection Practices Act. In Chuway v. National
Action Financial Services, Inc., 362
F.3d 944 (7th Cir. 2004), Circuit
Judges Flaum, Posner and Ripple
revisit the FDCPA requirement
that any "dunning letter by a debt
collector as defined by the Act
[must) state 'the amount of the

The Docket
debt'. " This requirement has been
considered in Miller v. McCalla,
Raymer, Padrick, Cobb, Nichols and
Clark, LLC, 214 F.3d 872 (7th Cir.
2000), and Bartlett v. Heibl, 128 F.3d
497, 501-02, (7th Cir. 1997), where
the Court set forth "safe harbor"
language which, if used by one
who "does not add other words
that confuse the message, will
serve to satisfy the debt collector's
duty to state the amount of the
debt. " The letter to Chuway related to the collection of a credit
card debt and stated that the
"balance" was $367.42, and requested the debtor "remit the balance listed above in the return envelope provided . To obtain your
most current balance information,
please call J-800-9J6-9006. " The
District Court held tha t the letter
properly "stated the amount of the
debt" and did not violate FDCPA
as alleged .
The Seventh Circuit agreed that
had "the letter stopped after the
"Please remit" sentence, the defendant would be in the clear. But the
letter didn't stop there. It went on
to instruct the recipient on how to
obtain 'your most current balance
information'. If this means that the
defendant was dunning her for
something more than $367.42, it's
in trouble, because 'something
more' is not quantified. " Chuway's
affidavit stated she did not know
whether she should pay $367.42 or
some greater amount that could be
determined only by calling the 800number. The decision notes that
"the entire bench was confused
about the meaning of the letter until the defendant's lawyer explained it to us at oral argument.
The "least sophisticated consumer"
standard set forth in prior decisions does not, as the District Court
thought, require an "outright contradiction," but it must be clear
what is being collected. Accord-
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ingly, if a debt collector is attempting to collect a sum plus interest
and other charges, it should use the
'safe harbor' language of Miller v.
McCalla: "As of the date of this letter you owe $__ [the exact
amount due). Because of interest,
late charges and other charges that
may vary from day to day, the
amount due on the day you pay
may be greater. Hence, if you pay
the amount shown above, an adjustment may be necessary after we
receive your check in which event
we will inform you before depositing the check for collection. For
further information, write the undersigned or call 1-800 [phone
number) ." If, however, the amount
being collected is a definite, stated
amount, including a phone number
to call "to obtain your most current
balance information" may violate
the FDCPA mandated duty to
"state the amount of the debt" by
creating confusion. Accordingly,
the summary judgment in favor of
the defendant debt collector was
reversed and remanded .
3.

FAIR DEBT COLLECTION
PRACTICES ACT:
FILING OF A COMPLAINT
AND SUMMONS AS
'INITIAL COMMUNICATION' REQUIRING VALIDA TION OF DEBT
In 1995, the United State Supreme Court shocked most lawyers
when it held that attorneys are
'debt collectors' under the Fair
Debt Collection Practices Act in
Heintz v. ,ellkins, 514 U.s. 291
(1995). That case was an auto loan
collection matter, but has changed
the face of mortgage foreclosure
practices by attorneys throughout
the country. This year, the 7th Circuit takes another step that may
significantly alter the way mortgages are foreclosed in Thomas v.
Simpson & Cybak, 392 F.3d 914 (7th
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• Certified professional court reporters
• Real-time services

• Daily copy

• Medical and technical reporting
Conference Rooms Available in Waukegan
Cir. 2004). yet another automobile
case.
Thomas lost his job and was
unable to make payments on his
automobile to GMAC. GMAC retained Simpson & Cybak, who filed
suit against Thomas in state court.
The complaint and summons contained a "FDCPA statement" that
the firm was attempting to collect a
debt. Thomas filed sui t in District
Court alleging that the suit was an
"initial communication" from the
law firm as a debt collector, (a prior
letter from GMAC was not an
"initial communication" because
GMAC was the creditor, not a debt
collector), and that they failed to
send a debt validation notice advising him of his rights as a debtor.
Section 1692(g) of the FDCPA requires a debt collector send a debt
validation notice within five days
of an initial communication advising the debtor of his rights as a
debtor. The District Court dismissed Thomas' suit for failure to
state a claim, finding that the complaint and Summons were not an
"initial communication" under the
Act. The 7th Circuit opinion by
Circuit Judge Williams reversed,
finding that the complaint and

summons are an "initial communication" by a debt collector, and Circuit Judge Evans dissented.
The majority opinion reviewed
the FDCPA provisions relating to
its definition of a "communication"
and determines that the broad language of "the conveying of information regarding a debt directly or
indirectly to any person through
any medium " found in Section
1682(a)(2) includes a complaint and
summons that begins the litigation
process. Recognizing that there is a
divergence of opinion already existing on this issue between District
Courts in Florida and Ohio, and
that a proposed bill to amend
FDCPA to specifically exclude
pleadings from the definition of a
collector's communication, the majority nonetheless rejects the argument that the state courts offer suffi cient protections to guard against
abusive debt collection tactics d uring litigation as " unpersuasive,"
and holds that "Thomas has stated
a viable claim for violation of 15
V.S.c. Section 1682g."
Judge Evans' dissent is based
on his reading of how the
"communication" language of
FDCPA "should be read" versus
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the majority'S decision of how it
"could be read. " While lawyers are
"'debt collectors' when they act like
them-by engaging in the kind of
'unfair, harassing and deceptive
debt collection practices' that the
FDCP A is designed to protect
against," Judge Evans does not
believe they are acting in that role
when "they were doing what lawyers traditionally do-filing a lawsuit in state court on behalf of their
client. To hold that they must include in their court pleadings all
the notice/validation, etc., information required by the FDCPA
seems very odd indeed. " The dissent cites the Florida District decision of McKnight v. Benitez, 176
F.5upp.2d 1301 (also referenced by
the majority opinion), but with
approval of the reasoning that
"There is no indication whatsoever
that Congress considered state law
legal remedies to be 'abusive: nor
does it appear necessary to alter
the proced ure for filing state lawsuits to level the playing field. After all, if state lawsuits are used in
an abusive manner, protection already exists in the court where the
action is brought." Ending with
how the amendment proposed to
the Act "could " versus "should" be
viewed, Judge Evans also notes
that the pending legislation in Congress to exclude pleadings from
"communications" under the Act
"should" be read as "an effort to
curtail erroneous interpretations of
what is included in the word 'communication' under the FDCPA. "
It is interesting to note that the
holding in Circuit Court of Appeals for the 11th Circuit, In re
Pablo Martinez , 311 F.3d 1272 (11th
Cir. 2002), that the inclusion of the
FDCP A verbiage in a Summons
presents confusion and uncertainty
arising from the conflict between
the summons and the FDCPA Notice, and thereby violates the

ADR SYSTEMS OF AMERICA, LLC
The Honorable John R. Goshgarian
Fortner Chief Judge 19 th Judicial Circuit

The Honorable Emilio B. Santi
Former Judge 19 th Judicial Circuit

The Honorable Terrence J. Brady
Former Judge 19 th Judicial Circuit

The Honorable Bernard Drew
Former Judge 19 th Judicial Circuit

The Honorable Charles Scott
Former Judge 19 th Judicial Circuit

These respected, retired Judges are now available through
ADR Systems of America for arbitrations and mediations.

COMMERCIAL DISPUTES - CORPORATE OR
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CONSTRUCTION DISPUTES - MULTI PARTY
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See you out of court!
ADR Systems of America, LLC
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FDCPA when judged by the "least
sophisticated consumer" standard,
is not referenced or considered by
either the Majority or Dissenting
opinion in this case.
4. FAIR DEBT COLLECTION
PRACTICES: MORTGAGE
FORECLOSURE AND ATTORNEY'S FEES IN EXCESS
OF JUDGMENT
There are often grumblings at
closings relating to the attorney's
fees and costs charged by the plaintiff's counsel in a pending foreclosure case to payoff the mortgage.
In Singer v. Pierce & Associates, P.e.,
383 F.3d 596 (7th Cir.2004), Singer
brought suit seeking to recover
based on the Fair Debt Collection
Practices Act when the attorneys'
fees and costs on the payoff statement substantially exceeded those
approved by the state court in the
foreclosure.
The mortgage and
note clearly provided for the collection of "reasonable attorney's fees"
in the event of a default. Singer
did default, and her lender, Wells
Fargo Bank, retained Pierce and
Associates to foreclose .
Wells
Fargo also employed Saxon Mortgage Services to act as its servicer
on the loan, collecting payments
and issuing statements of the sums
due. After the state court had entered a judgment of foreclosure

awarding $1,100.00 in attorneys
fees and $908.00 in court costs to
Pierce & Associates, a foreclosure
sale was scheduled for May 10,
2002. In order to avoid losing her
equity in the property at the foreclosure sale, however, Singer arranged to sell the property privately and requested a payoff letter. The letter was issued by Saxon
and included $2,574.00 in attorney's fees. Singer closed and paid
according to the payoff letter, and
the state court thereafter dismissed
the foreclosure and vacated the
prior judgment and orders on
Wells Fargo's motion . Singer then
brought suit in Federal District
Court alleging a violation of
FDCPA against Pierce for its attempt to collect $2,574.00 in fees
when the state court had only
awarded $1,100.00.
The District Court dismissed
based on a finding that the mortgage documents provided for the
collection of reasonable attorney's
fees and costs and noting the prior
order finding $1,100.00 to be reasonable had been vacated. The Seventh Circuit affirmed.
The opinion by Judge Kanne is
based on the simple finding that
"Thus no violation of Section 1692
(g) occurred here when attorneys'
fees were determined, requested,
and obtained without receiving

VAHL REPORTING
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P.O. Box 102
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Grayslake, IL 60030
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court approval for the amount
charged." The payoff letter clearly
itemized and delineated the
charges, noting which sums were
attorneys' fees and costs. There
was no "misleading" an unsophisticated debtor here by 'lumping'
attorney's fees in with the principal
debt so the nature and extent of the
sums collected were hidden. Additionally, the fees were authorized
by the mortgage agreement between the creditor and the debtor.
In fact, the order to which the
debtor looked as setting the standard of reasonable fees alleged to
have been exceeded was vacated.
Singer simply sold her property
and paid the loan in full, allowing
the foreclosure proceedings to be
dismissed and the prior orders vacated.
In dicta, the decision also notes
that it is questionable if the payoff
letter constitutes a "demand for
collection of a debt" required by
FDCPA. The foreclosure action
was already pending and the judgment entered. Singer was represented by counsel in the transaction and could not be characterized
as an "unsophisticated consumer."
It was Saxon, rather than Pierce,
that actually sent the letter including the $2,574.00 charge, "and we
are somewhat mystified as to why
Pierce is alleged to have violated

110 N. West Street
Waukegan, Illinois 60085
(847) 244-4117
Conference Room Avaifable

Real-Time
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Ready For This?
"The process for reforming RESP A is officially underway."
-HUD Secretary Alphonso Jackson
June 27, 2005

Law Firm Preparedness Test:
•

Does your title partner have any operating business plans that will
protect attorney delivered services? [i.e. Group Legal Program that gains client
access before the controlled businesses]

•

Given the choice between partnering with Service "Packagers" has your
title underwriter firmly committed to support law firms? [as bar related®
groups have done for over half a century]

•

Is your title partner now openly establishing lawyer interfering joint
ventures with brokers and others? [recent national study says 68% of brokers
already have or are planning to offer title services]

•

Does your title partner offer Lawyer Centric Technologies including a
Web Based Transaction Management Platform that will soon be
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FDCPA in that regard."
5.

FAIR DEBT COLLECTION
PRACTICES ACT: THE
STANDARD OF EVIDENCE
ON WHAT IS THE AMOUNT
OWED AND WHAT IS AND
IS NOT "CONFUSING" FURTHER DEFINED
We have considered the decision in Chuway v. National Action
Financial Seroices, In c., 362 F.3d 944
(7th Cir.2004), where Circuit
Judges Flaum, Posner and Ripple
re-visit the FDCPA requirement
that any "dunning letter by a debt
collector as defined by the Act
[must] state 'the amount of the
debt''' and held that the letter
"stated the amount of the debt" in
a confusing manner that violated
FDCPA because while the amount
being collected was a definite,
stated amount, by including a
phone number to call "to obtain
your most current balance information," confusion was potentially
created. Chuway's affidavit in
that case stated she did not know
whether she should pay the $367.42
stated as the balance or some
greater amount that could be determined only by calling the 800number. The decision noted that
"the entire bench was confused
about the meaning of the letter until the defendant's lawyer explained it to us at oral argument."
Applying the "least sophisticated
consumer" standard, the summary
judgment in favor of the defendant
debt collector was reversed and the
This month, I
case remanded .
have to admit being confused by
the decision in Taylor v. Cavalry
Investment, LLC, 365 F.3d 572 (7th
Cir. 2004). In this case, consolidating two FDCPA complaints, the
Plaintiffs challenge the statement of
the" amount of the debt" sought to
be collected based on the fact that
the dunning letters stated that ad-
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ditional interest will accrue. This,
the debtors argue, creates confusion about the actual amount of the
debt the defendant was trying to
collect. Referring to the previous
decision, the panel consisting of
Bauer, Posner and Williams states
that: "As we noted just the other
day in Chuway, a dunning letter
must state the amount of the debt
sufficiently clearly that the recipient is unlikely to misunderstand
it.. .. And the benchmark is the understanding of unsophisticated
debtors, who are frequent targets
of debt collectors. Bllt a debtor can
not create a triable issue just by submitting an affidavit in which he says
that he misunderstood the dunning
letter. " (emphasis added) "The fact
that a lawyer has found three people who are willing to sign affidavits drafted by him stating that
they were confused will not (itself)
create an issue for trial unless the
judge reading the letter reasonably
concludes that it could well confuse a substantial number of recipients. Unlike the letter at issue in
the Chuway case, there is nothing in
the statement complained of in the
letter ... to confuse anyone." The
burden is on the plaintiff to supplement the affidavits with an
"ev identiary basis for supposing
that a statement entirely clear on its
-The
face is actually unclear."
'litmus test' appears to be the trial
judge reading the letter in combination with some outside indicia of
confusion. Here, even where the
letter continues to state "Act now
to satisfy this debt" (a statement
referred to as "in the nature of
puffing" and compared to "Buy
Now!" "Best Deal Ever" and "We
Will Not Be Undersold!" as
" rhetoric designed to create a
mood rather than convey concrete
information or misinformation"),
there was not enough evidence to
substantiate the communication

was so "confusing" as to violate
FDCPA.
LANDLORD TENANT:
BANKRUPTCY AND PAYMENT OF THE CURRENT
MONTH'S RENT
In Ha-Lo Industries, Inc. v. CenterPoint Properties Trust, 2002 U.s.
Dist. LEXIS 22833, 49 Collier Bankr.
Cas. 2d (MB) 729 (7th Cir., September 3, 2003), the 7th Circuit affirmed the District and Bankruptcy
Court's decisions directing Ha-Lo
to pay its former landlord, CenterPoint Property, Inc., the entire
month 's rent due under its lease for
the month in which it filed its election to reject the lease in its bankruptcy case. Section 365(d)(3) of
the Bankruptcy Code requires that
a debtor pay rent that has accrued
and become due under a lease at
the time of exercising the option to
reject the lease as an executory contract under the Code. While the
bankruptcy court granted Ha-Lo
the right to reject the lease on September 2, 2001, the debtor continued to occupy the premises under
the terms of the lease and waited
until October 3, 2001, to provide
notice of its rejection, effective November 2, 2001. On November 1,
2001 , the debtor paid $60,031.17 to
the landlord representing prorated
rent for 3 days in November, and
vacated on November 4th. The
landlord accepted the payment but
demanded the balance due for the
entire month of November and
brought a claim in bankruptcy
court for payment.
The bankruptcy court granted the landlord's
request and ordered payment of
$600,311.00 representing the balance of rent for the entire month of
November. The Court's reasoning
was that Section 365(d)(3) requires
payment for the entire month because the November rent accrued
on November 1 under the terms of
6.
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the lease, the rejection was not effective until November 2, and the
debtor did not actually vacate the
premises until November 4. Subsection (b)(2) requires the trustee
perform all such obligations of the
debtor until the lease is rejected,
and those obligations are governed
by the terms of the lease. The lease
here provided that rent for any
month was due and payable "in
advance in twelve (l2) equal
monthly installments ... on the first
(lst) day of each month. Accordingly, the debtor's obligation to
pay the entire monthly installment
of rent arose on November 1. "As
we acknowledge in Handy Andy,
landlords, unlike other creditors,
are 'forced to deal with [their]
bankrupt tenant[s] on whatever
terms the bankruptcy court impose
[s] because landlords cannot evict
their tenant. " Ha-Lo controlled the
landlord's entitlement to rent by
choosing when to exercise its option to reject the lease. If it had rejected the lease effective October
31, 2001, rather than November 2,
2001, it would not have had to pay
the November rent. Having chosen November 2, 2001, it controlled
its own destiny and that destiny
required payment in full. The argument for prorating was declined
based on the fact that the language
of the lease did not support any
right to prorate.
7.

LANDLORD TENANT: EXCULPATORY VS. INDEMNIFICATION PROVISIONS
In Whitledge v. Klein and Nolan
Real Estate Services, 348 Ill. App. 3d
1059, 810 N.E.2d 303 (4th Dist.
2004), the tenants filed a suit
against the landlord for negligence
when a fire occurred in their fireplace and damaged their personal
property.
The lease contained a provision
directed to the tenants that "It will
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be your responsibility to carry renters insurance .... The insurctnce is
to provide protection for your personal possession. [The Landlord]
is not responsible for you r property
in case of an accident." Based on
this clause, the Landlord fil ed a
motion to dismiss und er Section 2619 of the Code of Civil Procedure,
noting that lIlinois case law, Dix
Mutual In surance v. LaFramboise, 149
JlJ.2d 314 (1992), has upheld such a
provision in a lease where there is
insurance available to cover the
loss. The tenants countered with
the argument that the Landlord
Tenant Act makes this provision
unenforceable in that "Every covenant, agreement or understanding
in ... any lease ... exempting the
lessor from liability for damages
for injuries to person or property
caused by or resulting from the
negligence of the lessor ... shall be
deemed to be void as against public policy." (765 ILCS 705/1) The
trial court denied the Landlord's
motion to dismiss. The Fourth District affirmed.
The Landlord attempted to
make a distinction on appeal between an "exculpatory" lease provision as barred by the Act and an
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"indemnification" provision such
as that contained in the subject
lease. Noting McMinn v. Cava/laugh, 177111. App. 3d 353 (1st Dis!.
1988), had responded to a similar
argument stating "An indemnity
clause in a lease has the same effect
as a lease exculpatory clause; the
landlord does not pay. We cannot
believe that the legislature, while
prohibiting landlords from avoiding paying claims through exculpation, intended to allow landlords to
avoid paying claims through indemnity." The Fourth District here
holds that to bar exculpatory language while permitting an indemnification provision would produce
an "absurd result" that would be
"illogical." The Landlord also attempted to argue that the indemnification provision was a "risk allocation through insurance [which] is
not an evil which the Act sought to
cure." That didn't work either.
8. LANDLORDffENANT: FIXTURES, LEASE TERMINATION, DECLATORY JUDGMENT AND UNJUST ENRICHMENT
The Kovilics brought a complaint for declaratory judgment
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against the City of Chicago in
Kovilic v. City of Chicago, 351 Ill.
App. 3d 139, 813 N.E.2d 1046 (1st
Dist. 2004). Count I sought a declaration of the rights and interest of
the parties in a building on South
Central Avenue in Chicago near
Midway Airport. Count II sought
damages for unjust enrichment
against the City. The trial court
granted the City's motion to dismiss, and Kovilic appealed.
The building was designed,
paid for, and constructed by the
Kovilics on property owned by the
City of Chicago while the property
was leased to the Federal Aviation
Administration. The FAA leased
the property for $1 a year for
thirty-eight successive one-year
terms to expire on September 30,
2029. The lease provided that the
FAA, at its option, could terminate
the lease by giving thirty days notice to the city, and authorized the
FAA to build or construct improvements, with a provision that the
improvements could be removed
by the FAA within 90 days after
termination, but if the improvements were not removed, they
would become the property of the
City. Kovilic built the building,
and the FAA agreed to lease the
property for annual rent of
$120,120 the first year, and
$128,700 each year thereafter, for a
period of 19 successive one year
terms, at the end of which the title
to the improvements would pass to
the FAA. The FAA moved in and
began paying rent in 1991. In 1993,
Kovilic requested that the City
agree to an assignment to them in
the event the FAA decided not to
renew its lease with the City. The
City stated it would not agree to
the assignment. Over the next few
years, the FAA reduced the portion
of the building it rented from the
Kovilics, then vacated on July 30,
2001, and terminated its lease with
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the city effective March 8, 2002.
On March 22, 2002, the City notified Kovilic that the building had
become the property of the City by
virtue of the FAA's termination.
This was followed on August 9,
2002, with a notice that inasmuch
as 90 days had elapsed from the
termination, the right to remove
the improvements had also terminated . The next day, the Kovilics
filed their complaint.
The trial court dismissed the
complaint for declaratory judgment, and further found that there
was no unjust enrichment in this
instance because "a party is not
unjustly enriched by retaining a
benefit which law and equity gives
him an absolute right to retain; that
the City had 'an absolute right to
retain the building: and that the
plaintiffs had an opportunity to
protect their interest and negotiated the lease that they negoti ated ."
The appellate decision affirms
and notes that to support an action
for declaratory judgment, a plaintiff must plead (1) a tangible legal
interest, (2) an opposing interest of
the defendant, and .(3) an actual
controversy. Focusing on the first
element, the Court stated "Quite
simply we find that the plaintiffs
are unable to show that they have a
legal tangible interest in the building ... the FAA-Kovilics contract
gave the Kovilics no rights against
the City." The City was not a party
to the lease, and any rights the
Kovilics had were derived from the
FAA; "the well-established principal of property law that a transferee of property can never obtain a
greater interest in the property
than the person conveying the
property has the power to convey .... " This rule lirruted Kovolic to
the FAA's rights. Since the FAA
lost all interest in the improvements 90 days following its deci-

sion to terrrunate the lease with the
city, Kovolic could have no greater
rights, and certainly no basis upon
which to claim unjust enrichment.
Landlord tenant law general rules
are that fixtures built on property
by a lessee become part of the
property after the lease has expired, and the Court was simply
enforcing the contracts as written
and agreed to by and between the
parties. Kovolic had no legal, tangible interest in the building to
support declaratory judgment and
the theory of unjust enrichment
does not lie because the City was
simply exercising its contractual
rights: "An unjust enrichment
claim is not a means for shifting
risk one has assumed under contract."

LANDLORDfTENANT: REFUSAL TO RENT TO SECTION 8 TENANT CONSTITUTES DISCRIMINATION
BASED ON 'SOURCE OF INCOME'
In Godinez v. Su llivan-lAckey,
352 Ill. App. 3d 87, 815 N.E.2d 822
(lst Dist. 2004), a prospective tenant, Sullivan-Lackey, brought an
action before the City of Chicago
Commission on Human Relations
for discrimination against Godinez
for refusing to rent an apartment to
her based on the fact that her
source of income to pay rent was a
Section 8 assistance voucher. The
Commission determined that it is
an "unfair housing practice" to discriminate in the process of renting
housing against a person based on
the "source of income" of the prospective tenant under the City of
Chicago Fair Housing Ordinance.
The Circuit Court of Cook County
reversed finding that Section 8
9.

Page 32
benefits are not a "source of income" within the meaning of the
Chicago anti-discrimination ordinance, citing Knapp v. Eagle, 54 F.3d
1272 (7th Cir. 1995), and the City of
Chicago ordinances do not contain
an explicit requirement that landlords seek Section 8 certification of
their property. In reversing, the
First District holds that Section 8
vouchers are properly a "source of
income" under the Municipal code,
and the policy of the Code to
"assure a full and equal opportunity to all residents of the city to
obtain fair and adequate housing
for themselves ... without discrimination against them because of
their ... source of income" was violated by the landlord's
conduct here.
While a landlord
might be able to avoid a
discrimination complaint
in these situations by objecting to the financial
burden of having to comply with
Section 8 inspection and certification requirements, denying an application solely on the basis of Section 8 vouchers as the source of
income fails the test, and there
must be more than a de minimis
burden on the landlord;
whether [the landlord) violated the
ordinance turns on [the landlord 's)
reasons for refusing [the tenant's]
Section 8 vouchers and whether
any reason for the refusal implicated a substantial financial burden
upon [the landlord). The First District also "decline[d) to adopt the
reasoning in Knapp that Section 8
vouchers are not included as a
source of income discrimination. "
Knapp involved the Wisconsin
Open Housing Act definition of
"lawful source of income," which
was not as broad in its definition as
the Chicago Fair Housing Ordinance, and the court in Wisconsin
did not have a history of adminis-
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trative interpretation such as that
of the Chicago Commission on Human Relations-which has consistently held "source of income" to
include Section 8 vouchers since
1995. Had the landlord taken a
different position, different outcome might have occurred, but
here "Plaintiffs did not submit any
evidence to the Commission that
they would be subjected to a substantial financial burden if they
had to follow the Section 8 regulatory requirements."
10. LANDLORDfTENANT: SECURITY DEPOSITS AND
DISCHARGE IN BANKRUITCY
During the last few
years a number of decisions dealing with security
deposits under the Chicago
Residential Landlord and
Tenant Ordinance have put
fear into the hearts of landlords who have failed or refused to
handle their tenant's money strictly
in accord with the local law. In re
Bertha McGee, 353 F.3d 537 (7th Cir.
2003), is further instruction. A
landlord attempted to avoid the
harsh penalty imposed by a state
court for failure to return a security
deposit by seeking a discharge in
bankruptcy-to no avail.
Bertha McGee accepted
a security deposit of
$2,500.00 from Gloria Nelson and her mother Linda
Mitchell when she rented a
single family house in Chicago to them. A dispute
arose over the condition of
the property, the tenants refused to
pay rent and vacated, and McGee
began eviction proceedings. Nelson and Mitchell counter claimed
for the return of their security deposit. During the pendency of the
case, McGee, (stating that she believed the court would rule in her

favor), removed the security deposit and spent it. The state court
judge entered judgment for the tenant in the sum $5,207.50, (the
statutory "double damages plus
interest"), and McGee filed bankruptcy in order to obtain a discharge of the debt.
Bankruptcy Judge Squires
ruled for McGee in granting the
discharge, but Judge Shadur reversed on appeal based on his determination that McGee was acting
as a "fiduciary" in holding the security deposit and therefore was
not enti tied to a discharge under
the Bankruptcy Code, 11 U.s.c.
Section 523(a)(4).
Judge Easterbrook's decision
affirmed Shadur. The Bankruptcy
Code does not allow a discharge of
debts in the nature of a fiduciary
obligation of the debtor;
"defalcation while acting in a fiduciary capacity." Turning to the
Chicago Municipal Code relating
to landlords and holding security
deposits, (Chicago Municipal
Code, Section 5-080(a)), the decision holds that a landlord is indeed
acting as a fiduciary when holding
the tenant's security deposit. The
Code controls the nature of the relationship, and the fact that the
funds "continue to be the property
of the tenant," "shall
not be commingled,"
"shall not be subject to
the claims of any creditor of the landlord," are
required to be deposited
in an interest bearing,
insured account with
the interest to be paid to
the tenant, all indicate the nature of
the relationship. The aspects of
segregation, management by financial institution deposit, accounting,
and the fact that the landlord has
only bare legal title to the funds for
the benefit of the tenant all result in
a finding that "McGee was obli-
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gated to act as the tenants' fiduciary in investing and preserving the
funds . Instead she made off with
the money, an act of defalcation
that disqualifies her from receiving
a discharge." Another victory for
the tenants. Are there any landlords who don't want security deposits yet?
11. LANDLORDrrENANT:
STATUTE OF LIMITATIONS
AND 'STATUTORY PEN·
ALTY'LIMITATION
In another blow to landlords,
the First District has determined in
Sternic v. Hunter Properties, Inc. , 344

Ill. App. 3d 915, 801 N.E.2d 974 (1st
Dist. 2003), that the statute of limitations for filing of actions under
the Chicago Residential Landlord
and Tenant Ordinance is five (5)
rather than two (2) years pursuant
to the Code of Civil Procedure.
Sternic brought an action
against his landlord for damages
under the Chicago Ordinance for
retaliatory conduct. Sternic lived
in the property from 1989 to 2000,
and when Hunter Properties took
over management of the apartment
complex in 1997, he notified the
landlord on numerous occasions
over the next two years that there
were "profuse" leaks in his unit.
When his lease came up for renewal in 2000, Hunter notified
Sternic there would be no renewal.
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More than two years after his lease
terminated, Sternic filed a two
count complaint under the ordinance alleging that the landlord
had retaliated for the repair requests by not renewing his lease
and by charging full rent despite
the apartment's diminished value
while it was in disrepair. The trial
court granted the landlord's motion to dismiss, finding that since
the ordinance violations entitled
Sternic to "statutory penalties," it
was therefore subject to the two
year statute of limitations under
735 ILCS 5/ 13-202.
The opinion by Justice Cahill
reversed, finding that the penalty
provisions of the Chicago Residential Landlord and Tenant Ordinance are "not 'statutory penalties'
under the Code limitation because
they do not specify an amount to
be awarded for violations by a formula for calculating an award
without regard to the actual damages suffered by the plaintiff."
"A statute is a statutory penalty if
it imposes automatic liability for a
violation of its tenns and the
amount of liability is predetermined by the act and imposed
without actual damages suffered
by the plaintiff," Cahill points out,
and, because the Ordinance does
not specify an actual amount for an
award, and the sum is "contingent
on actual damages," it does not
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come under the definition of
"statutory penalty" for the Code of
Civil Proced ure purposes. While
there is a limit to the exemplary
damages in the ordinance, the penalty provision of the ordinance sets
forth a sum which is the greater of
either two months' rent or twice
the plaintiff's actual damages.
While "two months' rent" may be
susceptible of a pure formula calculation, the penalty cap is twice
the actual damages, resulting in a
potential award directly related to
actual damages and therefore not
"a statutory penalty." While an
"ordinance" is a "statute" when
interpreting applicability of the
"statutory penalties" standard, the
fact that this ordinance incorporates a reference to actual damages
renders the penalty "nonstatutory" in nature. Accordingly,
the applicable limitation period is
five years after the cause of action
accrued under the 735 ILCS 5/13205 provision for "all civil actions
not otherwise provided for," rather
than the "statutory penalty" limitation of Section 202. Not a good day
for landlords here either.
12. LANDLORDrrENANT:
WAIVER OF INTEREST ON
SECURITY DEPOSITS
Most leases have a good number of ineffectual "waivers" written
by aggressive landlords in the
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body of the document. Add a
waiver of interest on security deposits to the list based on the decision in Wang v. Williams, 343 III.
App. 3d 495, 797 N.E.2d 179 (5th
Dist. 2003). The complaint was
filed by Mr. Wang to recover his
security deposit against a landlord
that operated 10 apartment buildings with a total of 227 units. The
particular complex in question had
more than 25 units. When he deposited his security deposit of $225,
however, he also signed the lease
which provided "Tenants agree to
waive right to interest on security
deposit." The Landlord provided
Wang with an itemization at the
end of his lease charging him for
$460 in cleaning and $10 for repa ir
of a hole in the hallway, but no
credit or setoff for security deposit
interest, with the result being the
application of his d eposit and a
balance due of $245. No portion of
the security deposit or interest
thereon was returned at the end of
the lease, and the tenant sued. The
trial court dismissed Mr. Wang's
complaint brought pursuant to the
Security Deposit Return Act, 765
ILCS 710/0.01 et seq., based on the
waiver. The Fifth District reversed
finding the waiver ineffective as a
violation of public policy. The Security Deposit Return Act was intended to protect a class of people
who rent from large property own-
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ers, and provides for an award of
attorney's fees and costs against
those landlords who violate its protection. This is a "consideration of
public concern," and an attempt to
"circumvent the mandates of the
statute. " "The attempted avoidance of the protections of the Act
was ineffectual .... The provisions
of the Act are still implied into the
lease. The plaintiff, therefore, still
has a colorable claim for a breach
of contract," and the trial court
erred in dismissing based on the
waiver.
13. MECHANIC'S LIEN: COMPLETION OF WORK
WITHIN THREE YEARS OF
COMMENCEMENT AND
LEGAL MALPRACTICE
The legal malpractice case of
Washington Group International, In c.
v. Bell, Boyd & Lloyd, P.c., 383 F.3d

633 (7th Cir. 2004), is noteworthy
because it points out two important
things for practitioners in this area:
(1) the little noted provision of the
Illinois Mechanic's Lien Act that
bars a lien when the contract is not
completed within three years of
commencement and (2) a holding
that there is no cause of action for
negligently failing to counsel a client relating to the effect of the
three-year rule if there was no action the client could have taken to
avoid the impact of the rule; i.e.,
the "no-harm- nofoul defense."
Bell, Boyd
& Lloyd was hired
as counsel for the
DEPOSITION REPORTERS
Plaintiff's predecesCOURT REPORTERS sor in the midst of a
complex Chapter 11
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notice relating to the work its client
performed at a cost in excess of $12
million in the construction of the
steel mill pursuant to a contract
entered into in 1994. The Bankruptcy Court ruled that the lien
was invalid pursuant to the Illinois
Mechanic's Lien Act provision
which requires completion of work
within three years of commencement for a lien to be enforceable.
(770 ILCS 60/6). Thereafter, the
client's successor brought this action against Bell, Boyd & Lloyd for
malpractice claiming that the legal
description of the property in the
lien was incorrect and that the law
firm was negligent in failing to advise it that the three-year rule
would inva lidate its lien .
The Seventh Circuit first held
that the previous decision by the
Bankruptcy Court that the legal
description was, in fact, sufficient
under the Illinois Mechanic's Lien
Act, was dispositive of that portion of the claim of malpractice and
affirmed the dismissal on that
calise of action. Then, noting that
Bell, Boyd & Lloyd was not retained " until close to the end of the
three-year period," at a time when
the client "could not have taken
any action based on Bell Boyd 's
advice that would have prevented
the application of the rule to its
lien," the decision holds that since
there were no facts alleged that
suggested that construction could
have been completed within the
three-year period when the law
firm was hired, it could not be said
that the law firm 's failure to alert
its client to the effect of the rule
was the proximate cause of any
damage to entitle it to damages
based on malpractice.
14. MECHANIC'S LIEN: INACCURATE LIEN DESCRIPTION
Mechanic's lien claims are "in
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derogation of common law and
must be strictly construed" to determine if the party seeking to enforce the lien has perfected the
claim properly. In Bale v. Barnhart,
343 Ill. App. 3d 708,798 N.E.2d 750
(4th Dist. 2003), the Court dismissed the mechanic's lien suit
pursuant to Section 2-619 because
the claim improperly set forth the
name of the claimant in the body of
the claim.

Bale was an excavating contractor who verbally agreed to create a
one acre pond on the Barnhart's
property. The Barnharts and their
lender, Huntington Mortgage, attacked the lien claim noting that
while the caption of the recorded
claim properly identified "Martin
L. Bale, d/b/a Bale Excavating and
Farm Drainage," the actual text of
the claim identified "Carla Bale" as
the claimant. Noting that it is the
burden of the claimant to prove
each element of the statutory lien,
Justice Knecht's opinion holds that
the contradiction between name of
the claimant in the caption and in
the body of the text is a "conflict
[which] creates an ambiguity that
results in an inaccurate description
of the contract. Strictly construing
the Act, we find the claim for lien
fails section 7." The decision cites
cases for the proposition that when
the caption and text conflict, the
text controls and improper identification of a party to the contract
fails to comply with the required
"brief statement of the contract." A
prior reported decision holds that
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misstatement of the owner's name
was fatal. This case stands for the
proposition that misstatement of
the claimant's name, (or contradictory statements) are also fatal.
15. MECHANIC'S LIENS: INSTALLMENT CONTRACTS
AND EQUITABLE CONVERSION AND KNOWINGLY
PERMITIEDIAUTHORIZED
WORK
Construx of Illinois , Inc. v.
Kaiserman, 345 Ill. App. 3d 847, 800
N .E.2d 1267 (4th Dist. 2003), is a
case brought to foreclose a mechanic's lien against property in
Springfield, Illinois. The contract
giving rise to the lien was between
Constrllx and John Shipley, who
was purchasing under an installment sales contract from the owners, Bette Kaiserman, and her sons
Donald and Herbert Kaiserman.
The trial court ruled in favor of
Construx, entering a judgment of
foreclosure, and Kaiserman appealed contending that they were
not "owners" under the Mechanic's
Lien Act definition and, regardless,
did not authorize or knowingly
permit the improve)11ents. The
Fourth District opinion affirmed
the trial court.
The property was improved
with a three story brick building
with a tavern on the first floor, operated by Shipley, along with two
other commercial units, and apartments on the second and third
Shipley was purchasing
floors.
over a five year period by making
monthly installments. The contract
specifically provided that Shipley
agreed to make no improvements
without Kaiserman's written consent and that he would keep the
property free and clear of any mechanic's liens. The contract, however, was not recorded.
Shipley entered into the contract with Construx to demolish

portions of the rear of the building
and provide a three story staircase
and deck in its place, following a
notice from the City of Springfield.
After the work was complete but
before it was paid for, Shipley ran
into problems with the IRS, defaulted on the monthly payments
to Kaiserman and was unable to
pay the real estate taxes. Kaiserman and Shipley agreed to terminate the contract and Shipley
stayed on as a tenant, operating the
tavern.

The trial on Construx's lien
turned on the issues relating to
knowledge and authorization of
the construction work.
Bette
Kaiserman managed the property
for herself and her sons, but testified that she "very rarely" drove by
the rear of the building and did not
know that the rear stairs were in
need of repair or that Construx was
doing the work. One of Shipley's
employees, however, testified that
he observed Bette at the rear of the
building while construction was in
progress. Shipley testified that he
had received notice from the City
of Springfield that the stairway
was in need of repair and that he
remodeled the interior of the building as well, but all without telling
or receiving any written consent
from Kaiserman over a three year
period. More damaging testimony
came from Construx's chief executive officer, who testified he spoke
"to some extent" with Bette
"probably near the end" of construction, and another Construx
officer who stated that Bette told
him she and Shipley were going to
"work things out" and "they
would take care of it" when she
was contacted with concern about
payment at the end of the project.
A private investigator hired by
Construx testified that he spoke
with Shipley and was told by him
that Bette knew about the work,
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did not object and "kept herself
aware of what was going on."
Turning first to the issue of
"ownership," the Court rejected
the argument that based on the installment contract relationship applying the doctrine of equitable
conversion, Bette's interest was
only that of a lien holder. Noting
that under Section 16 of the Act,
770 ILCS 60/16, a mechanic's lien
only attaches to the extent of the
value, i.e., enhancement, to the interest of a lien holder, whereas under Section 1 of the Act, the
owner's interest in the property is
subject to the full amount of the
contract, and that this ownership
interest can be a fee simple, life estate, estate for years, right of redemption or "other interest which
the owner may have." The Court
also noted that there was an extensive collection of Illinois Supreme
Court cases going back to the 1880s
and 1960s that deal with equitable
conversion and these were argued
by the parties in their briefs. After
distinguishing or clarifying the
cases, Judge Steigermann here
notes that equitable conversion
"stems from the basic equitable
principal that equity regards as
done that which ought to be
done .... The doctrine of equitable
conversion [however] is a fiction
and its application is limited to the
extent necessary to accomplish equity ... [and should not be applied]
where it interferes with other equitable considerations ... [or] would
circumvent or avoid established
principles of law and public policy. " The Act in Section 1 defines
an "owner" as the "owner of any
interest or estate in such lot or
land," and has as its purpose
avoiding a situation where an
owner is "permitted to receive the
benefit and escape the liability of
the mechanic's lien attaching to
their interes!."
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Closing with an analysis of the
extensive facts in the case relating
to whether Bette authorized or
knowingly permitted the construction, the decision notes that: "The
owner is presumed 'to have knowingly permitted' the improvements
where he knew and failed to protest or accepted the benefits of the
improvements." Here, while the
evidence was conflicting, the Court
was not persuaded by Kaiserman's
argument that Bette could not have
taken any action to protect herself,
stating: "When Bette first learned
of the construction project, she
could have then informed both [the
tenant and the contractor] that she
was nei ther a uthorizing nor permitting the construction project to
take place." Failing to do so, the
lien was valid as to her ownership
interest.
16. MECHANIC'S LIENS: RECORDING MULTIPLE NOTICES AS CONSTRUCTIVE
FRAUD RENDERING LIEN
UNENFORCEABLE
Attorneys representing contractors who may have a propensity to be over exhuberent in their
claims should keep a copy of a recent First District opinion ready
and at hand as a primer on what to
do and what not to do. In Hartmann v. Capitol Bank, No. 1-03-3296,
2004 Ill. App. LEXIS 859 (1st Dis!.
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July 22, 2004), Hartmann sought
compensa tion for the cost of removal and disposal of contaminated soil from the property at
2800 West Irving Park Road, Chicago, Illinois. The original contract
was for the removal of underground storage tanks for the grand
sum of $9,700.00, but, pursuant to a
provision for contaminated soil
removal at "cost plus 20%," resulted in a lien claim of $279,824.35
according to multiple recorded lien
claims. The trial court held that
recording multiple notices of lien
constituted fraud , rendering Hartman's mechanic's lien claim unenforceable .
Hartmann appealed,
and Ross filed a cross appeal based
on the jury's award of damages to
Hartmann based on the breach of
contract count in the sum of
$404,902.83.
The First District opinion reverSing the trial court's ruling on
the multiple lien claims begins by
noting that Section 7 of the Mechanics Lien Claim Act, 770 ILCS
60/7, provides protection to "an
honest claimant who makes a mistake rather than a dishonest claimant who knowingly makes a false
statement," citing Bank of America v.
Zedd In vestmen ts, 276 Ill. App. 3d
998, 658 N.E.2d 849 (3d Dis!. 1995)
and Lohmann Golf Designs v. Keisler,
260 Ill. App. 3d 886, 632 N.E.2d 121
(1st Dis!. 1994). The same cases,
however, provide that where a lien
claimant knowingly files claims
which contain a substantial overcharge, such that the appearance is
that of a greater lien on property
than that to which he is entitled,
the claim will be defeated on the
basis of constructive fraud. One
who knowingly makes a false statement of a material matter will be
undone thereby and not be allowed
to recover under the Ac!. In Lohman, for example, the subcontractor recorded separate mechanic's
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liens against each of three parcels
making up a golf course and
owned by three separate owners
for the full amount of the balance
due. As a result, the Court found
that a person inspecting the public
record would presume that the total amount due was three times the
actual balance. The president of the
claimant company signed all three
notices and therefore acted
"knowingly." In Zedd, an electrical
subcontractor filed 60 separate
liens against parcels in a residential
subdivision, with each lien stating
the value of the work itemized as
to that parcel, but then filed a blanket lien against all of the property
in the subdivision claiming a sum
different than the total of the individual liens, followed by further,
additional blanket liens. Again, the
Court held the contractor committed constructive fraud by filing
multiple liens which misrepresented the amount it was owed,
and was barred recovery under the
Mechanic's Lien Claim Act. The
Zedd decision states: "[t]he Lohmann decision puts contractors on
notice that they must exercise their
rights under the Mechanic's Lien
Act in a manner that does not diminish the integrity and accuracy
of land records ... lien claims
should be defeated on the basis of
construction fraud where a lien
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claimant files multiple liens that
create the appearance of an encumbrance on the property which is
substantially greater .than the
amount the claimant is owed."
Justice Hartmann distinguished Lohmann and Zedd. There
was no recorded notice which
overstated the amount due on its
face here. While there were multiple notices, they all stated the same
contract, the same work, on the
same property with the same completion date and, with a single exception, for the same amount of
$279,824.35. There was no attempt
to cumulate the sums due, and the
amounts stated in the claims and lis
pendens were identical. Noting that
the" Amendment of a notice does
not indicate fraud," there was a
"total lack of any intent by Hart mann to defraud," and "no ev idence that Hartllianl! intentionally
overburdened the land records or
that any person was mi sled by the
documents Hartmann recorded and
registered. "
On the issue of the damages
verdict by the jury, acknowledging
that the pleadings and proofs consistently presented evidence entitling the contractor tei $279,824.35,
whereas the jury awarded
$404,902.83, the Appellate Court
offered Hartmann the alternative of
remittitur. The amount of the
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award is primarily within the discretion of the jury and will not be
altered on appeal unless the variance "is of such magnitude as to
reflect, and result from, passion
and prejudice." Where, however,
the verdict exceeds the proven
damages, it must be "corrected."
The form of "correction" is remittitur; which requires the Plaintiff's
consent to the reviewing court's
reduction of the award, or accept a
new trial on the issue of damages.
"A court does not have the authority to reduce the damages by entry
of remittitur [however] if plaintiff
objects or does not consent ... the
trial court must afford the plaintiff
the choice of agreeing to or refusing to the entry of a remittitur, with
the proviso that the plaintiff's refusal to agree to the entry of remittitur will result in the ordering of a
new trial." Here, Hartmann was
offered the alternative of accepting
a reduced judgment of $125,078.48
(the difference between $279,824.35
and $404,902.83) or a new trial on
damages pursuant to Supreme
Court Rule 366(a)(5).
Sleven B. Bashaw
of Sleven B. Bashaw, P.e. ,
1301 West 22nd Street, Suite 1012,
Oak Brook, Illinois 60525;
Tel. (630) 472-9990;
e-mail: sbashaw@bashawlaw.com

LAKE COUNTY BAR ASSOCIATION

WILLS, TRUSTS & PROBATE COMMITIEE
ANNUAL SEMINAR
Friday, November 18, 2005
12:00 p.m. to 4:30 p.m.
The Northern Trust Company
West Lake Forest Office
959 S. Waukegan Road (Route 43)
Lake Forest, IL

REGISTRA TION FEE: $35.00
(Includes materials, boxed lunch and refreshments)
COCKTAIL RECEPTION FOLLOWING SEMINAR
Sponsored by THE NORTHERN TRUST COMPANY
ADV ANCED RESERV A nONS REQUIRED
Registration Deadline: Monday, November 14, 2005

Enclosed please find my check in the amount of $
for _ _ __
reservation(s) for the WILLS, TRUSTS & PROBATE COMMITTEE ANNUAL
SEMINAR ON FRIDAY, NOVEMBER 18, 2005.

_

Name(s): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Phone: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PLEASE RETURN THIS FORM ALONG WITH YOUR PAYMENT TO:
Lake County Bar Association • 7 N. County Street • Waukegan, IL 60085
Phone: 847·244-3143 • Fax: 847-244-8259
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Points to Ponder from the
Monthly AWALC Meeting
by Michelle G. WiejaczlaJ

P

oints to ponder ... October
11 is National Coming Out
day; two years ago, when
the ordination of an openly gay
bishop by the Episcopal church
was a front page Chicago Tribune
story, I stood up at a AWA meeting
and came out ... as an Episcopalian; today, young people who are
"coming out," i.e. identifying as
other than heterosexual, generally
describe themselves as queer.
Whereas twenty years ago, the
term "queer" was derogatory, today's youth are taking back the
term as a source of pride and in
opposition to being labeled and
compartmentalized.
This latter
tidbit was learned at a recent AWA
meeting when the guest speaker
was my friend and colleague,
Nancy Mullen, MSW, Executive
Director of Questioning Youth
Center.
Questioning Youth Center
(QYC) began in 1996 as a group of
community members meeting to
discuss concerns regarding the lack
of available resources for GLBTQ
(gay, lesbian, bisexual, transgendered and questioning) youth.
[Transgendered is the 21" century
word for transsexual and encompasses a broad spectrum: from heterosexuals who cross-dress on the
weekend, to individuals who believe they were born the wrong
gender and begin taking hormones
and ultimately have surgery, or
not.] In 1997, the group reorganized into a steering committee to
form a non-profit organization to

operate drop-in centers for GLBTQ
youth aged 14 to 18. Since opening
the first center in 1998, QYC has
expanded to five centers operating
in four different counties (Kane,
Dupage, McHenry and Dekalb),
serving over 600 youth aged 14 to
21 .
Since 1998, the various centers
have had 1000 intakes, i.e. youth
coming to the center for the first
time. During the intake, no last
names are taken and information is
gathered regarding the youth's
age, where they attend school,
whether they identify as gay, lesbian, bisexual, transgendered ,
questioning, or heterosexual, who
they reside with, whether, due to
their sex ual orientation, they have
experienced any difficulties at
home or school, etc. Youth seen at
the drop-in centers may have left
home on a permanent or temporary basis, either voluntarily-they
left, or involuntarily-they were
kicked out, and many have attempted suicide. Queer youth are
at a greater risk than non-queer
youth for alcohol or substance
abuse, homelessness, and suicide.
Ms. Mullen discussed the possible legal needs of youth attending
drop-in centers.
First, name
changes-for many youth identifying as transgendered, they have
known since the age of 4 or 5 that
the body they were born with is a
mistake and begin taking hormones at age 18 or 19 and need to
legally change their names to live
as the correct gender. Second, civil

litigation-in addition to being
kicked out of home, some youth
are kicked out, or driven out of
their schools, by gay-bashing behavior by other students that is not
addressed by the administration.
Nancy described a fairly recent
case in Wisconsin where a student
sued the school district for failing
to protect him and received a generous award.
Finally, dissolution- parents in the process of divorcing, for a whole host of reasons
unrelated to the children, at some
point in the process may have to
deal with a child identifying as
GLBT or Q, e.g. coming out, which
is an additional factor in an existing stressful environment and
process and it is imperative that
parents be dissuaded from pinning
all their problems on junior's revelation. Stick QYC in your Rolodex
for the kid and PFLAG (parent's
and friends of lesbians and gays)
for the parents (that's another
speaker for another time).
For more information, check
out www.questioningyouth.org.

Michelle G. Wiejaczka
practices in the areas of Family Law,
Collaborative Family Law, Criminal,
TrafficlDUl, and Mediation
Krieg & Wiejaczka, P.c.
215 E. State Road
P.O. Box 152
Island Lake, Illinois 60042-0152
847-526-4909.
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BAR BULLETIN BOARD
FOR RENT-Lower level office space
across street from Lake County Courthouse,
consisting of 4 offices and 2 secretarial stations. Can be divided. Reasonable rent.
Call Diane at (847) 244-0770.

PROFESSIONAL OFFICE BUILDING-in
downtown Waukegan.
Walk to courthouse. Referral work available. Reception
area and utilities included. Rent $400 to
$700. Call for appointment at (847) 2444636.

WAUKEGAN-Single to four offices available at 16 N. West Street located one block
from the Lake County Courthouse (directly
across from the New City Hall). New paint
and carpet throughout. Off-street parking
available. Perfect for satellite office or local
practitioner. Reasonable rent. Utilities included. Shared office equipment arrangements available. Call David at (847) 2440095 or (847) 623-1011.
-

FOR

RENT
•

DOWNTOWN WAUKEGAN-One or two
spacious offices in shared office suite, with
reception room, secretarial areas and conference room at 33 N. County Street across
from Lake County Courthouse.
Call
Loretta at (847) 244-9100.

The Justinian Society oj I talian-Amertcan Lawyers
cordially Invites You to Attend the
Annual Lake county Red Mass
saturday, october 22, 2005, at 6:00 y.m.
SAVE THE DATE!
If you would like to help with this event, contact
Attorney Robert Smith, Jr., at 847-945-3455.

Is Mid America 'Hie
Havins A Total Makeoyer?

Well, Yes. And 110.
Mid America Title is now North America Title Company, a part of the Lennar Corporation family of
companies.
This provides our customers with many new advantages. We have more local offices for added
convenience. We are now part of a nationwide network, something especially helpful for out-of-state
purchases. And we have the increased financial stability of a larger organization.
Of course, while this changes what we are, it doesn't change who we are. Our staff remains the
same as does our "family feel" and outstanding customer service.
All of which gives you the best of both worlds. And that's the kind of "makeover" that makes
everybody happy.

..NORTH
.AMERICAN
"TITLE
• • COMPANY
Like Cloclcwork :tl

Arlington His. 2015 S. Arlington Hts. Rd. 847-640-6600 Chicago Loop 70 W. Madison SI. 312-853-1191
Chicago North 4708 N. Milwaukee Ave. 773-794-1888 Crystal Lake 149 N. Virginia SI. 815-455-2500
Hoffman Estates 2300 N. Barrington Rd. 847-490-4243 Ubertyville 1641 N. Milwaukee Ave. 847-367-4400
Palos Hills 9800 S. Roberts Rd. 708-598-6500 Waukegan 222 N. County SI. 847-249-1200
Wheaton 373 S. County Farm Rd. 630-690-9500 Yorkville 803 N. Bridge SI. 630-553-9104

www_natcom

LCBA CALENDAR OF EVENTS

OCTOBER
3
4
5
6
6-10

11
12
13
19
20
21
22
25
30
31

Rosh Hoshannah Begins at Sundown
Rosh Hoshannah
Real Estate Committee Meeting
Bankruptcy Brown Bag Seminar
Criminal Law Seminar-Las Vegas
Wills, Trust, Probate Committee Meeting
Yom Kippur Starts at Sundown
Docket Editorial Board Meeting
Yom Kippur
Family Law Committee Meeting
Adoption Brown Bag Seminar
Civil Trial & Appeal Committee Meeting
Executive Board Meeting
Red Mass
Criminal Trial & Appeal Committee Meeting
Daylight Savings Time Ends
Halloween
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7 N . County Street
Waukegan, IL 60085
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