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On Slaying Vampires
and Practicing Law
by Deborah L. Goldberg, President

A

s I write this in midSeptember, I'm thinking of
what I need to pack for the
Criminal Law seminar in Las
Vegas in a couple of weeks. I really
do have a legitimate reason to go. I
do make the occasional foray into
the criminal courtrooms and, as
you know, I'm a huge believer in
CLE. I will actually attend the sessions, despite the obvious distractions. Las Vegas is a dangerous
place for me. I have a thoroughly
addictive personality. Between the
buffets and the adult video games,
it takes everything I have to practice discipline. If you see me there,
and later have occasion to speak to
Neil, please remember that what
happens in Vegas ....
And what, pray, is Deb's
strongest addiction?
Buffy the
Vampire Slayer. At this point, let
me warn Kevin and Marjorie to
stop rolling their eyes or they'll get
stuck up there. My poor roommates live with my addiction. My
computer wallpaper is the Buffy
cast (season two); my cursor is a
stake; my boot-up noise is the
theme song; my shut-down is the
opening monologue; my error message is delivered by a cast member;
my wall is adorned with a Buffy
calendar and I have a Buffy date
book; I watch at least 2 hours
worth of Buffy before coming to
work in the morning; I own all 7
seasons on DVD; I own all 5 ADgrl
seasons on DVD; my bedroom is

filled with Buffy crap. Neil knows
that all the male stars, especially
those with British accents, are on
my "free pass" list. You get the
idea.
This is not a surprise to my
closer friends. People who don't
know me, or who barely know me,
are wondering what I'm prattling
about. Let me first tell you that if
you don't know the series, your
impression is probably wrong. It is
extraordinarily well written, witty,
moral, uplifting and not just for
high school kids. To appreciate it
completely, you must have a working knowledge of Shakespeare,
Broadway musicals and film
directors.
The monsters and
demons are clearly metaphors for
the angst of trying to fit in. For the
younger viewers, the lesson is
consequences. When a high school
student drinks, dabbles with drugs,
or has an ill-considered intimate
relationship, there are always
negative consequences. The show
emphasizes individuality, tolerance
and family values, depending on
how you define family. There's
also a strong empowering theme
for young females. I'm delighted
that Jessica got me hooked.
Why is this my vice? Clearly, I
identify with Buffy. First, there's
the obvious: We're both young,
cute, athletic, desirable blonds.
You're not buying that, are you?
Okay, it's more symbolic than that.
Like Buffy, I believe that I'm an

ordinary person who keeps finding
myself in extraordinary circumstances. Just as I slay one demon
(divorce, DUI, guardianship, whatever), another arises. Sometimes,
they arise simultaneously. People
(or things) need to be defended,
protected, taught to look after
themselves, made less afraid of the
unknown. This is our professional
duty. It doesn't matter whether or
not we can win; the mission, the
trying, is what counts. Even if we
occasionally look out of place or
out of step, defying authority,
we're doing what we do for the
greater good.
With Thanksgiving approaching, let me commend to you one of
my favorite episodes from the
rather weak fourth season (okay,
I'm a geek). It's what's called a
stand-alone episode. It doesn't particularly advance the season-long
plot, it stands alone. You don't
have to be intimately familiar with
the characters or the plot line to
appreciate it. It's called "Pangs."
It begins with a discussion on the
nature of Thanksgivins- whether
it's a celebration of diversity or a
hypocritical commemoration of
cultural hegemony against Native
Americans. As the fantasy plot
develops, simultaneous with our
heroine's desire to cook her first
Thanksgiving celebration as an
adult among friends, it becomes
apparent that the take-home message is much deeper. We explore

'.4
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the real definitions of family, celebrations and tradition. It turns out
that even non-related people who
band together for the common
good can be a family. Maybe even
people who practice the same profession but are otherwise from different backgrounds, cultures and
experiences can be a family. Check
it out. I guarantee FX will run it at
least twice. This is where that Tivo
and On Demand come in handy.
You got the not-so-subtle message about .practicing law together,
didn't you? Like my Buffy friends,
we lawyers are a rag tag melange
of fasCinating individuals with
different qualities and weaknesses.
We often fight the same demons,
and do so most effectively when
we do it together. We have a higher mission, a calling, and it's much

easier and more satisfying if we
make the journey together. As
Willow says near the end of the
very strong season three, "It's a
good fight and it's worth fighting."
Whether we win or lose against a
particular vampire, we're defending the greater good, our Constitution, our liberty and even our
imperfect system, and that, indeed,
is a fight worth fighting. Together.
At the end of season five, Buffy
sacrifices herself to save the world
(right before the move to a different network). Her friends erect a
tombstone which reads "Beloved
sister, devoted friend. She saved
the world. A lot." My family gave
me a variation on this for a
Mother's Day gift. It's a crystal
globe, the base of which reads,
"Deb Goldberg. Attorney, Wife,

Mother. She saves the world ... A
Lot. " It rests on my desk in the
office. I'd like to think that we all
put ourselves in this bag, and that
we realize that we all have a stake
(pun intended) in sticking together
as a wacky, extended family .
Please check out the rest of The
Docket AND our fabulous website
for meeting and activity announcements, and please try to participate. The Bar Association is only
as active as you make it.
This is a great time to sign up
to write, act or work crew in the
Gridiron. Contact the Bar office to
be put in touch with the right folks .
It's always a good time to sign up
with the Volunteer Lawyer's Program.
Talk to you again next month.

Lake County's Top Lawyers
Depend on

Nina Dudziak Court Reporters, Ltd.
· General court reporting
· Meetings
· Same-day rough ASCII disks
· E-transcripts
· Keyword indexing
Chicago Office
120 West Madison Street
Suite 616
Chicago, IL 60602

Phone: (312) 701-1707
Fax: (312) 701-1708

· Medical and technical reporting
· Real-time and closed captioning
· Daily and expedited delivery
· Condensed transcripts
· Conference room in Waukegan
Lake County Office
33 North County Street
Suite 400
Waukegan, IL 60085

Phone: (847) 406-3200
Fax: (847) 406-3210
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Chief Judge's Page
by Chief Judge Christopher C. Starck
•

I

"I'm drowning
in a sea of paper!!!"

T

hat was the cry of my first
boss, Donald T. Morrison,
on a regular basis as he
returned from the morning motion call to a huge stack of mail
and a fistful of pink telephone
message slips.
An incredible
number of papers to push and so
much information to digest were
then, and are still today, the part
of the practice of law that can
drive an attorney over the edge.
So many papers in each and
every file that require your immediate attention keep you from devoting your full attention to the
countless papers in every other
file that also need addressing.
And if we can't resolve our cases,
the paper just keeps generating.
Meanwhile, we have new cases to
manage and new paper that is
spontaneously spewed forth . If
we don't keep a handle on our
present caseload and put our
older, or less complicated, cases
to rest, then we will always lose
and never get ourselves in a position to enjoy the practice of law.
We are faced with many of
the same concerns from this side
of the bench. It is usually pretty
easy to allow cases to be continued, sometimes repeatedly. Oftentimes the question when we

continue a case is, "What's the
harm?" In Wisconsin, the term is
"adjournment" rather than continuance. Maybe that is a better
word, as it connotes putting the
matter aside, which is often what
we really do after a continuance
is granted.
If cases linger or fester, then
none of us are serving the public.
In fact, repeated continuances
make court dates meaningless
events and deprive us all of the
opportunity to resolve the matter.
In almost all cases, it clearly better serves the clients if the case is
resolved, but it also serves our
other clients because we are no
longer distracted by that case and
can focus our attention on other
matters.
How do we solve the problem
of delay in the courts? One answer is: more resources. Fortunately, by operation of law, the
split of the 19th Circuit creates
three new full circuit judges for
Lake County and two new full
circuit judges for McHenry
County. We desperately need the
additional judge power, as any of
you who regularly come to the
courthouse know all too well.
We now have reclaimed the dubious distinction of having the
highest number of cases filed per
judge in the State. We have a
staggering 8,007.5 cases filed per

judge. Practitioners on the fourth
floor, in the felony courtrooms, in
small claims and on the first floor
all know how unmanageable the
court calls have become on many
days. In addition to the new case
filings, the post-judgment and
post-decree matters have skyrocketed.
At least some help is on the
horizon, but even three new
judges won't solve the backlog
problems in all of our divisions.
Resources alone do not ensure
that our system will run more
efficiently. More people working
more hours on a task that doesn't
employ the best processes will
only result in a backlogged system that just has more judges.
My goal is to refine our process
so that we can resolve our cases
in a way that will allow us to
more quickly dispose of our
straightforward and uncomplicated matters, thus relieving
some of the congestion on our
court calls and allowing all of us
to spend more quality time on the
cases that really need it.
This past September, I hosted
a Case Management seminar for
our judges and key staff. We had
a world-recognized expert in the
field conduct the seminar and
guide us in the beginning stages
of developing a differentiated
In
case management system.
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short, some cases can, and should,
be resolved in a fairly short period of time, while others require
intensive court supervision. We
would like to be able to identify
which cases belong in which category early on in the process and
put them on the appropriate
track. The goal is to aJlow all of
us to focus on the problem or difficult cases and, to expedite those
that are not. Most of you don't
make any more money coming to
court repeatedly on a simple case,

and in fact are losing money by
doing so.
Our Case Management Committee, chaired by Judge Steve
Walter, is currently exploring a
number of options that should
have a very positive impact on all
of our divisions. We believe that
certainty and predictability are
the key components to making an
attorney's life in court manageable. Toward that end, we are
going to strive to develop case
management goals that will allow

November 2005
all of us to know that court settings for resolution hearings, for
contested motions and for trial
are serious and real events in the
life of a case.
Every time that you appear in
court there is an opportunity to
reach a resolution in your case.
We are all in this together. I
know that we can work side by
side and accomplish this goal of
making all of our jobs easier and
more productive.

AlJ Members of the
lake CO\'n1t\.1 Dar Assodatiot1
are lt1vite~ to Joit1 Vs
to Celebrate the Sl.-tccess of the
24)4)4-24)4)5 CampaiSt1 for lesal Services,
That1k Ol.-tr Dot1ors, at1~
Kick Off the 24)4)5-24)4)6 CampaiSt1!

Tl.fesba\i. November 29. 2005
5:30 p.m.
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Th¢ l¢"'~¢rship Cot-t1t-t1itt¢¢ for th¢ C",mp"'iSt1 for l¢S"') Services:

Jerr\.1 Kessler at1~ Mar\.1 Ka\.1 fo\.1, Co-Chairs
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The Illinois Open Meetings
Act: An Overview
by Shannon L. Castellano

M

aintaining an open and
honest government is
crucial to the preservation of democracy in our society.
In a state that has the largest number of units of local government,
compliance with laws to ensure
open and honest government becomes that much more essential.
Over the years, the Illinois General
Assembly has passed laws such as
the lllinois Governmental Ethics
Act; Freedom of Information Act;;
and Public Officer Political Activities Act,iii to name a few, to accomplish this goal.
One Act in particular that specifically addresses the need for
openness and honesty in government is the Illinois Open Meetings
Act (hereinafter the" Act").;v The
Act states that "it is the public policy of this State that public bodies
exist to aid in the conduct of the
people's business and that the people have a right to be informed as

I wish I had known!

to the conduct of their business."v
The Act provides that public bodies shall conduct their business
openly and allow citizens to be informed and present while the public body conducts that business.v;
While the Act provides exceptions,
those are strictly construed by the
courts. vii
I.

What Constitutes a Meeting?
The Act covers all "gathering[s]
of a majority of a quorum of the
members of a public body held for
the purpose of discussing public
business. "v;;; When deciding
whether or not the Act applies to a
particular body, the statute provides that a "public body includes
all legislative, executive, administrative or advisory bodies of the
State, counties, townships, cities,
villages, incorporated towns,
school districts and all other municipal corporations, board, bureaus, committees or commissions

of this State and any subsidiary
body.""'
. A. Public Bodies
While applicability of the Act
to most public bodies is clear,
which subsidiary and advisory
groups are subject to the Act is
more ambiguous and has been addressed frequently by the courts.
In deciding whether or not an entity is an "advisory body" or
"subsidiary body," courts consider
the following factors:
• who appoints the members
of the entity;
• the formality of the appointment;
• whether or not the members are paid for their tenure;

•
•

the entity's assigned duties;
whether the role of the entity is solely advisory or is
deliberative or investigatory in nature;

Save yourself a headache and publish your
Public (legal) Notices with

PIONEER PREss
YOUR
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SOURCE

Bieschke, Legal Adl'ertising MtuUJger
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3701 W. Lake Ave. • Glenview, IL 60026
Fax (847) 486-7456
(847) 486-9200
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NEED A BREAK FROM THE LAW?
Condo on the ocean in Florida sound good?
Beach, pools, golf, tennis, fishing, dining?
Rent from an LCBA member.
Take a look:
www.floridaoceansidecondo.com

•

whether the entity is accountable to the public
body;
• whether the entity has a
budget;
• what is the entity's place in
the larger organization; and
• what impact do the entity's
decisions have on the publicbody.x
As such, weekly staff meetings and
informal advisory committees are
not intended to be covered by the
Act. xi
B. When is a Gathering a
Meeting?
A common question asked by

public bodies is: What types of
gatherings are covered by the Act?
Simply put, there are three factors
that determine whether a gathering
is covered by the Act; there must
be a gathering in person, bye-mail
or telephonically, of a majority of a
quorum, where there is a discussion of public business. TIUs is not
to say that public body members
can never gather for purely social
functions, but should the conversation shift to public business it
would be considered a "meeting"
for purposes of the Act.
While purely social conversations are perfectly acceptable under

HAVE NON-PERFORMING LIFE INSURANCE
POLICIES FUNDING YOUR TRUSTS?
We can help with a FREE POLICY REVIEW.
We can assist with policy strategies.

John Ressler, Jr., CFp®
(847) 263-8888 • (866) 473-7753 Toll Free

RESSLER
FINANCIAL SERVICES
403 Grand Ave. Ste. 100
Waukegan, IL 60085

~
~

• Business Planning
• Estate Planning
• Financial Planning
Securities and ad\'OOty services offered through
Mutual Service Corporation.
Registered Investma11 Ad\'isor.
Member NASDISIPC. Ressler Financial Services
and MuruaI Service Corporation are separate entities.

the Act, when the conversations
become deliberative in nature on
issues germane to the public body,
they will constitute an unacceptable discussion of public business.
In so deciding, courts look at
whether there was an exchange of
views and ideas or a decision on a .
matter of concern to the public
body. Such a discussion can even
occur in the context of an e-mail
that invites or results in responses
on a topic germane to the board.
Another common concern for
boards is determining the largest
number of members that can talk
about public business without it
being considered a meeting. The
answer varies depending on the
size of the board. The rule is that a
majority of a quorum constitutes a
meeting. In other words, any gathering of the smallest number of
members able to control the action
of the public body would constitute a majority of a quorum and
would require compliance with the
Act. For example, a board that
consists of seven members would
have a quorum equal to four members. Therefore, three members of
that public body could control a
vote on any topic. As a result, any
gathering of three or more members would be considered a meeting. TIUs rule would apply to gatherings via e-mail or telephone as

November 2005
well, and great care should be
taken to prevent such unauthorized gatherings.'"
One additional area of concern,
and frequently discounted by public bodies, is the issue of subcommittees. It is important to remember that all subcommittees of a
public body are subject to the same
restrictions under the Act. Therefore, even if a committee is made
up of only three members of the
entire public body, two members
of the committee may not gather to
discuss issues that come before
them as a committee.
II. What is Required to Go Into
Closed Session?
A. An Overview
While the Open Meetings Act
does require public bodies to conduct their business in the open so
that the public may be informed,
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public bodies are allowed to go
into an executive or "closed" session to discuss some items delineated by statute."'" Closed session
allows for discussion of certain
matters without the public present.
The requirements for going into
closed session are strictly construed by the courts and must be
followed to avoid Open Meetings
Act violations.
For a public body to retire to
closed session, they must first have
a quorum present at a properly
noticed meeting. Without the presence of a quorum, no meeting can
happen at all. Once a quorum has
been established, and while the
public body is in open session, the
body must cite the specific statutory exception for going into closed
session. The specific language
must be cited and not a common
interpretation.
This exception

must also be noted in the minutes.
Once the reason has been stated in
open session, a roll call vote must
be taken on the question of
whether to go into closed session,
and the vote of each member must
be recorded in the minutes. Once in
closed session, the public body
must limit their discussions to only
those items cited.
B. The Exceptions
The Act sets out 24 permitted
topics for discussion in closed session. Because the purpose of the
Ad is to safeguard public interests
and personal privacy, each of these
topics are specific and are generally
strictly construed by courts."'· The
following is an overview of four
categories of the most commonly
used exceptions utilized by public
bodies for going into closed session.

The Professional Difference

Litigation Support Group
DAM, SNELL, & T AVEIRNE, LTD
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1. Employment!
Appointment MaHers
Public bodies do have the ability to retire to closed session to discuss "the appointment, employment, compensation, discipline,
performance, or dismissal of specific employees of the public body
or legal counsel for the public
body.""" These conversations must
be limited to those of specific employees.
General conversations
about classes of employees are not
perrniHed ' under the Act.>M But, a
public body may discuss collective
bargaining maHers between the
public body and its employees
when the discussion revolves
around the selling of salary schedules for one or more classes of employees. xvii Finally, a board may
also discuss the selection of a person to fill a vacant office when they
are given the power to appoint by
statute.xvili
2. Legal MaHers
It is inevitable that a public
body will be faced with legal issues
that must be discussed. TIUs is one
of the most complex exceptions for
closed sessions and there are a variety of rules that relate to what a
board may discuss in closed session.
A public body may discuss evidence or testimony that was presented to a quasi-adjudicative
body, but must prepare and make
a wriHen decision selling forth the
reasoning for its decision. xix Real
estate maHers are additional legal
maHers that affect most public bodies at some point. While there have
been a variety of cases decided on
the subject, the general rule is that
a public body may discuss the purchase or lease of real property and
whether a property should be purchased, in closed session."" But
wherr looking at the sale or lease of
property the public body holds, the
board may only discuss in closed
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session the selling of
a price."'"
Other common
legal issues that arise
for most public bodies involve litigation.
A public body may
discuss
pending,
probable or imminent litigation. If the
litigation is pending
that
information
should be identified
in open session, but
if the litigation is
"probable" or "immi-

- .. .

~

We

't

Until They're Served,
No longer do you need to be at the mercy of
law enforcement agencies or unknowns for your
process serving. Lakeside Investigations is a nationwide
public document search and retrieval firm, uniquely
pOSitioned to serve your documents anywhere in the
U,S. and even abroad. Timely and efficiently. And we're
not quitters. As long as we have
a good address, we'll keep going
'til we can say, "Gotcha! " To learn
all the things we can do to make
your job easier, give us a call.
Let's get to know each other.

nent" the board must
make specific findings of the sta tus of
such a case on the
record in the minutes
of the closed session.","i Along with
the need to discuss
litigation in closed
www.lakesideinvestigations.com Lic#117-001132
session, a public
rity procedures, the use of personbody has the authority to discuss
nel, and equipment needs when
the establishment of reserves to
there is a need to respond to an
settle a claim or loss and risk manactual, threatened or reasonably
agement needs for the public
potential danger to the safety of
body.""'ii
staff, the public, or public property .
3. School Matters
xxvii
School boards have the unique
While a public body may disproblem as a public body of dealcuss
items in closed session, they
ing with the needs of minors. Mimay
never
take final action on any
nors have special protections set
topic in the closed session. A pubout by statute that require addilic body must end the closed sestional privacy protections that
sion and return to open session to
must be respected by school
take a vote on any discussion items
boards, as is acknowledged by the
from their closed session. In JanuAct. The Act allows for closed sesary 2004, the Legislature added the
sion to discuss student disciplinary
requirement that all public bodies
cases,""'v the placement of individmust
make verbatim recordings of
ual students in special education
all of their closed sessions.
classes,xxv and any matters that pertain to an individual student. xxvi
Ill. Minutes
4. Security Matters
All public bodies must keep
A new focus for most boards
written minutes of all their open
has become security procedures
and closed sessions, and verbatim
and how they impact a public
recordings of their closed sessions.
body. Public bodies do have the
must include the date,
Minutes
statutory authority to discuss secu-

LAKESIDE
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Training
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D.U.I SERVICES
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5400 West Elm Street
Suite 200
McHenry, IL 60050
(815) 344-6900

1117 S. Milwaukee Avenue

time and place of the meeting, as
well as a record of all members
present or absent. The body of the
minutes must include a "summary
of discussion on all matters proposed, deliberated, or decided, and
a record of any votes taken."xxviii
Minutes must be detailed enough
to inform the public of what topic
was discussed, what the substance
of the discussion was, and what
action, if any, was taken in open
session. Once approved, minutes
must be made available to the public for inspection within seven
days."""
The verbatim recordings must
be kept by the public body no less
than 18 months. While verbatim
recordings are not required for
open sessions, if a public body
chooses to make a verbatim recording of an open meeting, that
recording must be kept for 18
months and shall be subject to public inspection upon request. Once
the 18-month requirement has been
met, the public body may approve
the destruction of the tapes, if they
have approved the minutes of the
closed session that are the subject
of the verbatim recording.= The
minutes of all closed sessions must
be reviewed at least twice a year to
determine if there is a need to keep
the information confidential. This

Counseling for:
Individual
Marital
Family

68 Ambrogio Drive
Gurnee, IL 60031
(847) 662-5588

Building B, Suite 2
Libertyville, IL 60048
(847) 367-6900

review may be done in closed session, but any decisions on whether
the materials shall remain confidential shall be voted on in public.

IV. Notice
One of the fundamental principles of the Act is to ensure that
public bodies are conducting an
open and honest government. Pivotal to this principle is that the
public be adequately informed of
when meetings are taking place
and what issues will be discussed.
Every public meeting shall be held
at specific times and locations that
are convenient and .open to the
public."""
At the beginning of
every fiscal year, a public body
must post a schedule of regular
meetings, stating the dates, times
and loca lions for all regularly
scheduled
meet-

ruum that has filed an annual request for notice.JOO<ili Any special
meeting or rescheduled meetings
must also have notice and an
agenda posted 48 hours prior to the
meeting.xxxiv 1n cases of a bona fide
emergency, notice must be given to
the public as soon as is practicable,
but must be given prior to the
holding of a meeting to any news
meruum that has filed an annual
request for notice.=V "The requirement of public notice of reconvened meetings does not apply to
any case where the meeting was
open to the public and (1) it is to be
reconvened within 24 hours, or (2)
an announcement of the time and
place of the reconvened meetings
was made at the original meeting
and there is no change to the
agenda."lOOCXVi

ingS. xxxii

At least 48
hours
prior
to
every meeting, an
agenda must be
posted at the principal office of the
public body and
the location where
the meeting is to be
held; also, a copy
must be sent to
every news me-
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Agenda items must be specific.
xxxv;i Generic items listed on agendas will not be considered by
courts to give sufficient notice to
the public as is intended by the
Act. xxxviii Public bodies may discuss items at a public meeting that
are not listed on an agenda, but no
final action may be taken on those
discussion items. A public body
may only take final action on a discussion item that is germane to a
properly listed subject on an
agenda. xxxi x
V. Violations
Violations of the Act can be
prosecuted with criminal or civil
penalties. A criminal charge for
violating the Act is a Class C misdemeanor punishable by up to 30
days in jail and up to a $1,500.00
fine. " Civil penalties are far more
broad reaching and can require
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action or inaction
by a public body.
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Shannon Castellano has been an
also grant the parties an injunction
Assistant State's Attorney at the
against future violations. The final
Lake County State's Attorney's
remedy for violations of the Act
Office since 1997. She was a
includes declaring an action taken
criminal
prosecutor from 1997
by the Board unlawful and void.><liii
to 2002, and now currently
If a court determines that the
works in the Civil Trial Division.
action filed is malicious or frivoThe opinions stated in this
lous, it may assess reasonable atarticle
are not necessarily those
torney's fees to any prevailing parof the State's Attorney's Office.
ties in litigation. xliv
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i. 5 ILCS 420 d "'/. Also passed was the illinois State Officials and Employees Ethics Act,
51LCS 430 d "'/" pertaining just to State employees rather than munidpal and county
employees.
U. 51LCS 140 d seq.
iii. 50 ILCS 105 d seq.
iv. 50 n.cs 120 tf ~q.
v. 51LCS 120/1.
vi. 111.
vU. 51LCS 120/2(b).
viti. 5 ILCS 120/1.02.
ix. 111.
x. IJniyersity Professionals of Ill. Log I 4100
y. Sndq:l 344 III. App.3d 856. 865, SOl N.E.2d
1054,1062(1 1t Dist. 2003) citing Cooper V Carl1i!lJl.2S III. App. 3d 569, 5n-72; I'Qpe y, Parkinsm. 48 III. App. 3d 797, 799-800 (4" Dist.
1977); Bet of Rqents of the Rewen", University System Y Reynard 292 Ill. App. 3d 968,
974,971-78 (4" Dist. 1997).
xi. University Professionals of 111. Loca14100
at 1057. ~ 363 N .E.2d 43S, 441, 48 III. App.
3d 797.
xii. TItat is not to say that a board member
could not attend a public meeting via telephonic conference call if it is broadcast so that
all attending the meeting can hear what is said
by the member attending telephonically . .E!!::!::
dam Oil Co V m Pollution Control Bd. 275
III. App. 3d 50S, 655 N.E.2d 1184 (4" Dist,
1995).
xiii. 51LCS 120/2a.

xiv. PeQple ex. reI Ryan v' yma Park 212 TIL
App. 3d 187, 570 N.E.2d 882(2"" Dist.I991).
xv. 51LCS 12O/2(c)(I).
xvi. 1974 Op. Atty. Gen. III. No. S.726.
xvii. 51LCS 12O/2(c)(2). Discussions pertaining to the oetting of. sa1ary schedule for a
cIaaa of employees that includes only one
anployee are not allowed to be held in executive aetl6ion.
xviii. 5 n.cs 12O/2(c)(3).
ldx. 5 n.cs 12O/2(c)(4). Meetings of quasiodjudicative boards to taJce such evidence
_
be open to the public. 1977 Op. Atty.
Gen.m 185.
xx. 5 D.CS 120/2(c)(S), CoJUmyille Commu-

Unit 5dmJ Djat. No 10 v' Witte. 5 m.
App. 3d 600. 2113 N.E.2d n8 (5" DisL 1972)
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xxviii . 5 ILCS 120/ 2.06(a )(3).
xxix. 5 ILCS120 / 2.06(b).
xxx. 51LCS 120/ 2.06(c)(I -2).
xxxi. 5 ILCS 120/ 2.01.
xxxii . 51LCS 120 / 2.03.
xxxiii . 5 tLCS 120 / 2,02.
xxxiv . lQ.
xxxv. ld..
xxxvi. 5 ILCS 120/2.02(a).
xxxvii , People ex rei Redell v. Giglio 238111 .
App. 3d 141,146, 606 N.E.2d 128,131(1 " Dist.
1992). Rice v, Sd. of Trustees of Adams
~ 326 Ill. App. 3d 1120,762 N.E.2d
1205(4'" Dist. 2002).
xxxviii . ld..
xxxix. Argo High School Council of LocalS71
v. Argo Community HiGh School DiS! 217 163
Ill. App. 3d 578, 582, 516 N .E.2d 834, 836(1"
Dist. 1987).
xl. 5 ILCS 120/ 4.
xli . 51LCS 120/ 3(c).
xlii. ld..
xliii. ill.
xliv, With the exception of State's Attorneys.
51LCS 120/ 3(d).

(holding that school board could discuss and

negotiate purchase of real property in closed
session.) (Closed sessions not confined to
issues of acquisition of property will violate
the Act.) People ex reI. Ryan v. Village of Villa

fMI<, 212 Ill. App. 3d 187, 570 N.E.2d 882 .
xxi . 5 ILCS 120/2 (c)(6).
xxii. SILCS 120/ 2(c)(11). When litigation is
filed and pending a public body need only
state so when announcing its intent to go into
closed session. If the litigation has not been
filed the public body must make findings on
the record that the litigation is probable
and/or imminent. Henry y Anderson, 356 Ill.
App. 3d 952, 956-57, 827 N.E.2d 522,525(4'"
Dist 2005). The legislature has recognized thai
communication between a public body and its
attorney regarding issues of strategy should
remain privileged and confidential. 1983 Op.
Atty. Gen. III. 82.
xxiii . 5 ILCS 12O/2(c)(12).
xxiv. 5 ILCS 120/2(c)(9).
xxv. 51LCS 120/2(c)(IO).
xxvi. ld..
xxvii. 51LCS 120/ 2(c)(8).
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Minimum Continuing
Legal Education
by Richflrd S. Kopsick

B

y now, we should all be aware
that the Illinois Supreme
Court has established continuing legal education requirements for
Illinois attorneys. As Chairman of
the Continuing Legal Education
Committee, I thought I'd review the
highlights of the new rules and advise you of the Lake County Bar Association's plans for dealing with
these requirements.

First, the rules and regulations
concerning Minimum Continuing
Legal Education (MCLE) are found in
Supreme Court Rule 790 et seq.
Some highlights:
Rule 791 provides an exemption
for certain attorneys, including
judges, inactive status and retired
attorneys, and attorneys on active
duty in the Armed Forces.
Rule 792 establishes an MCLE
Board, to consist of 9 members, including 6 attorney members. My
understanding is that the Board has
not yet been established, but that
should happen in the next several
months.
Rule 793 requires completion of a
Basic Skills Course for any new attorney admitted to practice after December 31, 2005, which course must be
completed within one year of admission. The newly admitted attorney is
exempt from other MCLE requirements during this period of time.
Rule 794 establishes the requirements for CLE, which essentially consists of 20 hours of CLE during the
initial two-year reporting period, 24
hours during the next two-year reporting period, and 30 hours during
every subsequent two-year reporting

period. The initial reporting period
is july 1, 2006 through june 30, 2008
for attorneys whose last names begin
with letters A-M, and july 1, 2007
through june 30, 2009 for attorneys
whose last names begin with N-Z.
The requisite number of CLE hours
for each two-year reporting period
may be earned in anyone year or
may be divided between both years
of the two-year reporting period. An
attorney can accumulate CLE hours
beginning on january 1, 2006, and
carry over a maximum of 10 CLE
hours from that date and the beginning of the attorney's reporting period, for that initial reporting period.
Rule 794(d) specifically requires
that 4 of the total hours required in
each two-year reporting period must
be in the area of professionalism, diversity issues, mental illness and addiction issues, Civility, or legal ethics.
There are also a number of other
means by which an attorney can accumulate CLE hours, which are covered in Rule 795(d), and each attorney should look at that portion of the
rule to determine whether those provisions apply to him or her. The new
rules also provide regulations for
reporting compliance and penalties
for the failure to report compliance.
Regarding the effect of these new
rules on the Lake County Bar Association, the CLE committee of the
LCBA met on October 17, 2005. We
reviewed the new rules, and we believe that Rule 795(b) should apply to
the LCBA and other local bar associations. This rule provides that a CLE
prOVider may apply to be an
"Accredited Continuing Legal Educa-

tion Provider," and that such accreditation, if granted, would constitute
prior approval of all CLE courses
offered by such provider.
Once the Board is established, the
LCBA will immediately apply for
accreditation as an Accredited Continuing Legal Education Provider.
Please note that a separate rule exists
for instruction at bar association
meetings generally, and that the accreditation we will be seeking applies
to the formal seminars that the LCBA
sponsors each year, rather than the
monthly business meetings which
typically do not contain the type of
content which would qualify as
MCLE instruction. We do intend to
modify our Brown Bag presentations
as needed to comply with Rule 795
(a), which specifies the standards
expected of approved CLE instruction.
While these new Rules are being
implemented and the Board is in the
process of being established, the
LCBA will make sure that it continues to monitor the content of our
seminars, confirm the attendance of
our members at our seminars, and
maintain that information permanently so that our members can access that information when they begin to report compliance in the initial
MCLE reporting period.
Please feel free to contact me if
you have any questions or concerns,
and we will continue to keep you
advised concerning the implementation of these new Rules and how they
will affect us as individual attorneys
and as a bar association.

MICHAEL B. BETAR
Is excited to announce
the opening of

The Law Office of
Michael B. Betar, LLC
25 N. County Street, 1st Floor
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November 2005

The Docket

Pap 17

Using Terms and Connectors
In Lexis Searches
by David E. Bender

W

hen searching on Lexis,
the user rna y perform
his or her search using
three different methods: Terms and
Connectors, Natural Language,
and Easy Search. Easy Search is a
new search mode, added within
just the past couple of months, and
is a very simplified search process.
Easy Search only searches for the
search terms entered in no particular order. It does not use Boolean
logic, make phrase identifications
or allow limiters such as date or
court.
The Natural Language search
mode allows one to enter the
search terms in the form of a question, not using terms and connectors. The algorithm recognizes certain phrases and will look for those
phrases in the search. Natural Language also allows the user to use
limiters such as date, court, judge,
and the rest.
The Terms and Connectors
mode allows the user to string together search terms using relational commands to achieve the
desired results. The logic behind
this mode of searching is the Venn
Diagram. If used correctly, the
Terms and Connectors method will
produce the most efficient and accurate results.
The Terms and Connectors
search mode allows the use of the
following operators: and, or, win,
not win, preln, wlp, not wlp, wi
s, not wi s, and and not. The AND

connector searches for the connected terms anywhere in the
document. The searched for terms
could be right next to one another,
or one term could be found in the
opening paragraph and a second at
the end of the document. The
AND connector works best when
relatively unique terms are being
searched.
The AND NOT command
searches for documents that explicitly do not contain both of the
search terms. If you wanted to
search for information on the 5t.
Louis Cardinals baseball team, but
did not want any results that
talked about the football team once
based in that city, you formulate
the search as cardinals AND NOT
football. This would pring up hits
about the Cardinals, but would not
include any hits that had the term
football in them.
The OR command allows the
user to search for any of the search
terms in a document, but not necessarily all of them. Where the
AND command requires all the
terms be present in the document,
the OR command requires only one
or the other search terms be present. Both terms may be present,
but it is not necessary for both to be
present.
The WIN command is a more
efficient application of the AND
command. Like the AND command WIN requires that both
terms must be present in the docu-

ment. Additionally, the WIN command requires that the two terms
be within an enumerated proximity
of one another. This proximity is
the number of words separating
the two search terms, and is performed by using a numerical value
in the place of the N in the command.
Thus, W IS orders the
search algorithm to find the two
search terms within 5 words of one
another.
This closeness factor
eliminates a lot of the chaff that is
generated by AND searches. When
terms are in close proximity to one
another, the chances increase that
they will be related in the way that
the searcher wants; whereas the
AND command will produce a larger n.umber of results with unrelated usages of the search terms
since the terms may be so far apart
and used in entirely different contexts. One of the best uses of the
W IN connector is when searching
for names. Searching for first name
W 13 of the last name will gather all
occurrences of that name whether
middle initials or middle names are
used or not.
The NOT WIN command requires that the search terms not be
within a certain distance of one
another. 1bis kind of search would
be used if one of the search terms
were part of a common phrase that
would be totally unrelated to the
search. Puerto Nor W /2 Rial
would be used for searching for
information on the Racketeer InfIu-
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enced and Corrupt Organizations
Act. Using this relational search
would bring up occurrences of
RICO, but not the commonwealth
of Puerto Rico.
The PRE/N command specifically searches for the designated
term within an enumerated number of words in front of the other
term. If the designated term follows the other, it would not register as a hit in the search. For example, pay PRE/3 television would
bring up search results for pay television services, but not articles
about what television stations pay
for a given service.
The two connectors W IS and
W IP work like the WIN in that
they search for the terms within a
certain range of one another. W IS
retrieves documents where the two
eean:h terms are within the same
eenteru:e, and W IP retrieves docu-

ments where the search terms are
within the same paragraph. These
two connectors are excellent for
widening or narrowing a search as
needed. If I start With WI S search
that does not result in enough hits,
I will widen the search by repeating it with the W IP. If the W IP
does not bring back enough hits, I
will repeat the search with a simple
AND. Conversely, if there are too
many hits, one can limit the results
by applying a narrower connector.
Just as there are commands to
search for the terms in the same
sentence and paragraph, there are
commands to conduct a search to
bring up hits where the terms are
not in the same sentence or paragraph. These commands are NOT
W IS and NOT W IP, respectively.
I have not personally ever had to
use these commands, but an instance where it might be used

would be the following: A search
result for cases on the Transatlantic
Cable might have a large subset of
hits that involves cable television,
and the cable television cases have
nothing to do with the information
being searched. Using the cable
NOT W IS television command
would eliminate any hits that relate
to cable television, leaving one
with only the desired Transatlantic
Cable hits.
I hope this quick summary of
the Terms and Connectors commands will help sharpen your online searching efficiency in the library. If you need further assistance, always feel free to ask the
library staff for help.

David E. Bender,
Law Librarian of the William D. Block
Memorial Law Library
Nineteenth Judicial Circuit
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The "Sophisticated" Investor
Defense to Suitability Claims;
More Frequently Raised Than Proven
by James J. Eccleston

I

t seems everyone is a sophisticated investor, at least when
one moves away from the
brokerage firm Madison Avenue
advertising campaigns (encouraging investors to trust and rely
upon their financial advisers), to
securities arbitration where investors seek to recover their investment losses. There, brokerage
firm counsel routinely argue that
the investor is sophisticated, such
that the investments were suitable and there should be no recovery.
To put this argument in perspective, one should note the Investor Literacy Research, which
the National Association of Securities Dealers ("NASD") published in 2003. The findings of
that research include:
1. Only about half (51%) of
investors knew the definition of a
"junk bond;"
2. Only about 40% of investors understood the relationship
between bond prices and interest
rates;

3. Only 21 % of investors correctly identified the definition of
a "no load" mutual fund, and
37% would not venture to guess;
4. Only 51% of investors
knew that stocks have yielded
higher average returns than other
investments; and
5. Only 40% of investors se-

lected 10% as a reasonable average annual return on a broadly
diversified stock portfolio over
the long term.
Accordingly, these findings
would tend to suggest that a
court or arbitration panel's finding that an investor is
"sophisticated" is, or should be,
rare.
What factors do brokerage
firm counsel typically raise as to
sophistication? One typically considers wealth, age, education,
professional status, investment
experience, and business background. However, the NASD has
made it clear that wealth is not
necessarily an indicator of sophistication, particularly;if the value
of the investor's home constitutes
a significant percentage of the
customer's net worth. Likewise,
one must consider the scope of
sophistication, such that an investor may be sophisticated in some
areas of investing, and unsophisticated in others. Additionally,
advanced education degrees do
not automatically establish that a
customer is a sophisticated investor.
It is helpful to compare the
NASD's rule with respect to options recommendations to the
NASD's rule with respect to nonoptions transactions. For options
recommendations, the NASD re-

quires that the financial adviser
have a reasonable basis for believing, at the time of making the
recommendation, that the customer has such knowledge and
experience in financial matters
that he may reasonably be expected to be capable of evaluating
the risks of the recommended options transaction. By comparison,
for non-options recommendations, no such knowledge or sophistication requirement exists.
Instead, the NASD requires that
the non-options recommendation
be suitable based upon the customer's other security holdings as
well as his or her financial situation and needs.
Thus, in the context of a simple negligence action for recommending an unsuitable investment, the sophistication defense
is not legitimate. Regulatory decisions support this view. For
example, in James Chase, Exchange Act ReI. No. 47476 (Mar.
10, 2(03), 79 SEC Docket 2892,
2897, the SEC concluded that the
mere disclosure of risks did not
satisfy the suitability duty. The
SEC stated that not only must the
customer be sufficiently sophisticated to fully understand the
risks involved with the investment; the customer also must be
able to bear those risks. Of
course, the ability to bear risks,
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Technologies

~~

~

cell:847-212-5566
847-367-9135
My thankl to the many attomeyo who have
reconunmded me to their climb;

standing alone, does not satisfy
the suitability rule. In re Dambra,
51 S.E.C. 513, 517 (1993).
Brokerage finn counsel frequently explore investor sophistication in the context of asserting
affinnative defenses. That is because several courts have held
that where a sophisticated investor regularly receives information
concerning the transactions in his
account and fails to object within
a reasonable time (or the period
specified by contract), he may be
barred by the doctrines of waiver,
estoppel, laches, or ratification
from asserting a claim. E.g.,

Costello

0.

Oppenheimer & Co., Inc.,

711 F.2d 1361, 1370 (7th Cir.
1983).
However, the threshold for

asserting these defenses is relatively high. For example, to show
that an investor ratified an action,
such as to preclude broker liability, it must be clear from all the
circumstances that the customer
intended to adopt the trade as his
or her own. Knowledge of the
pertinent facts and the clear intent to approve the unauthorized
action are preconditions of ratification. Van Syckle v. e.L. King &
Associates, Inc., 822 F.Supp. 98,
Conse104 (N.D.N .Y. 1993).
quently, the mere receipt of statements is not dispositive as the
ultimate determination depends
also on the customer's sophistication and the complexity of the
transaction at issue.
As well, even a seemingly so-
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phisticated investor will not be
barred from bringing a claim if
the information he received from
his broker was faulty. For example, a corporate vice-president
with a degree in business administration who opened an options
trading account was not barred
by waiver, estoppel, laches, or
ratification from recovering losses
due to the fact that he had protested several of the transactions
and that the confirmations often
were late or inaccurate. Costello v.
Oppenheimer & Co., Inc., 711 F.2d
1361, 1370 (7th Cir. 1983). Likewise, "the disparity in sophistication between the brokerage firm
and its customer" is relevant
when considering the application
of any written notice requirement. Modern Settings, Inc. v. Pru-

dential-Bache Securities, Inc., 936
F.2d 640, 645-946 (2d Cir. 1991)
(emphasis added).
As one can see, investor
"sophistication" involves a fact
intensive inquiry! Counsel for
both sides need to understand
what is, and what is not, appropriately considered in this important analysis. Counsel for customers need to appreciate that
most investors, according to the
NASD's Investor Literacy Research, are not, and should not be
deemed to be, sophisticated.

James J. Eccleston
is a securities attorney,

representing investors as well
as brokers and brokerage firms
nationwide in arbitration,
litigation and regulatory affairs.
He is an equity partner with
Shaheen, Novoselky, Staat,
Filipowski, & Eccleston, P.e.

The Lake County Bar Association
Cordially Invites You to Attend

MEMBER APPRECIATION NIGHT
A Complimentary Reception
Thursday, November 17, 2005
5:30 p.m. to 7:30 p.m.

~

~l'
-e

AUSTIN'S SALOON & EATERY
481 Peterson Road, Libertyville, Illinois
Sponsored In Part By:

DAM, SNELL & TAVEIRNE, LTD.
Certified Public Accountants
Libertyville 847-367 -4448 • Fox Lake 847 -587 -3022
www.dstcpa.com

ACCESS
Infonnation

Ei' Management

Secure Document Storage. Destruction. Imaging
227 Ambrogio Drive • Gumee, IL 60031 • (800) s80-4AIM • (847) 574-1333 fu

Please Be Sure to Say HELLO!
This is a complimentary event - however reservations are respectfully requested.
Please contact the LeBA office at 847-244-3143.
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- Minutes September 7, 2005
Submitted by Leslie Klocek & Liz Rochford, Co-Chairs

O

.I

n Wednesday, September
7,2005, we held our LCBA
Real Estate Committee
meeting at In-Laws in Gurnee. We
met at 5:00 p.m. and the meeting
was officially called to order at 5:30
p.m. The meeting was attended by
Real Estate Committee co-chairs,
Leslie Klocek and Liz Rochford,
along with Committee Members
and Real Estate Professionals:
Mark DeRue, Maer Davis, Elaina
Tramel, Al Schencker, Ken Suskin,
Larry Desmond, Marlon Suskin,
Jennifer Kearney, John Henderson,
Alicia Ibarra and Kevin Kane.
Real Estate updates are as follows:
1. Speaker
MARK
DeRUE presented an
excellent program,
"MARKeting Your
Law Practice." So often we are completely
focused on the practice
of law that we fail to
focus on the business
aspect of our practice.
Mark taught us how to
grow our business in a
competitive environment. He pointed out

common blunders and offered
specific marketing tactics that
are easy to incorporate and
proven effective. All who attended were inspired by
Mark's enthusiasm and successful approach. We are delighted to report that we have
persuaded Mark to share his
outstanding presentation at the
Spring Seminar. If you missed
this presentation in September,
don't make the' same mistake
again!
2. RE Committee Bragging
Rights: In an e-mail to the cochairs, Alan T. Schencker

writes: "Just returned from
tonight's meeting and wanted
to say thanks to each of you for
your efforts, Mark DeRue had a
lot of good info to impart and
people who missed this meeting missed an opportunity.
There has not been one meeting
that I have attended relative to
the committee that has been a
waste of time. Each has been
an opportunity to socialize and
learn."
3. 2006 Gridiron Playbill - the
Real Estate Committee decided
to purchase a full page ad; each
member will contribute approximately $10. We will be
designing this ad at the next
few meetings; please bring
your creative ideas.
4. A profile on Lake County
Judge Helen S. Rozenberg appeared in the Chicago Daily l.ilw
Bulletin and featured her hardworking nature and the important foundation she learned
from her parents. •
5. The Chicago Daily l.ilw Bulletin
provided a case summary on
the recent 2d District Appellate
Court ruling on a real estate
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law fraud allegation. In Suburban 1 Inc. d/b/a ReMax Suburban
v. GHS Mortgage LLC, et al., two
real estate agents filed a claim
against a potential buyer's mortgage company, following the
collapse of two real estate transactions. The Court affirmed the
trial court's dismissal of the
common-law fraud and fraudulent conspiracy claims for failure
to establish facts establishing
that the real estate agents acted
in reliance on the defendant's
allegedly false statements.
Printed in the August 1, 2005,
edition of the Chicago Daily Law
Bulletin .•
6. The National Notary Association convention received headlines this summer, in an article
titled: "Protecting the world one
stamp at a time" as reported in
the July 27, 2005, Chicago Tribline. While the stereotype of
notaries can be quite dull, the
convention highlighted the important work that all notaries
are doing in fighting the war on
terror.

7.

8.
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For all Attorneys Title Guaranty
Fund title insurance agents, an
important notification regarding
check cutting procedures was
addressed. Many of the proced ures regarding proceeds
checks cut at closing are not
new, but ATG wants to make
sure that all ATG Members and
Agents are following office procedure. It
As of August 1, the Rental
Housing Support Program Act
went into effect, requiring a
charge of $10 for each real estate
document recorded to help fund
a rent-subsidy program. The

July 2005 issue of Illinois Bar
Journal article titled "The Rental
Housing Support Program Act's
Non-deductible Charitable Donation" addressed the impact of
the new program .•
9. STEVEN BASHAW, presenter
at the Annual Real Estate Seminar this past spring, published a
Real Estate Case Law update in
the July issue of the Lake
County Bar Association Docket.

•

10. On July 9, the Title Insurance
Section of the Division of Financial Institutions published Bulletin 1-05 regarding the policy to
ensure that all title insurance
agents are compliant with both
state and federal regulations in
order to receive fees for conducting the work of a title insurance agent. Each title company
has created additional compliance measures with the aim of
providing a better service to all
clients. For a complete copy of
the bulletin, please contact me.

•
11. With new property-tax exemptions enacted, the property-tax
field can be confusing and complicated. An article from the
May 2005 issue of the Illinois Bar
Journal titled "How Illinois'
Homestead Exemption Really
Works" provides relevant insight into the calculations of
property taxes and future increases to taxes. ...
12. The June 2005 ABA Journal article "Unconventional Wisdom"
offers an analysis of the current
mortgage market and various
real estate financing options. •
13. Three of California's largest title
insurers agreed to a $38 million

settlement following an investigation for improper kickback
schemes which cost homebuyers
more than $25 million. Chicago
Daily Law Bulletin, July 21, 2005.

•

14. Recently, the Your First Home
section of the Chicago Tribune
ran a useful Question & Answer
article, providing answers to
many of those frustrating and
obscure concerns that arise
upon purchasing a new home,
including down payment questions and inspection issues.
"Warranty Doesn't always offer
much protection," Chicago Tribune, July 22, 2005 .•
15. During a Chicago meeting of
the ISBA Board of Governors,
our committee member JOHN
G. O'BRIEN was unanimously
elected as treasurer!
16. Please contact Leslie or Liz to
have your name added to our email list.
17. Upcoming meetings:
Wednesday, October 5, at InLaws in Gurnee - Mary Ellen Vanderventer
Wednesday, November 2, at
McCormick's in Lake Bluff - First
American Title
Wednesday, December 7, at InLaws - Holiday Social
Wednesday, January 4, at
McCormick's - Peklay Surveying
Company
Wednesday, February 1, at InLaws - Susan A. Oldenburg, CPA
• The full texts of articles or
documents cited may be obtained
by contacting Liz Rochford at
erochfordatty@sbcdobal.net

The meeting adjourned at 6: 15
p.m.

Next Meeti ng:
Wednesday, November 2, 2005-5:00 p.m.

McCormick's-Lake Bluff
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Wills, Trusts, and Probate
Committee 2005-2006
- Minutes September 13, 2005
Submitted by Liz Rochford, Chair

O

l

n Tuesday, September 13,
2005, we held our LCBA
Wills, Trusts, and Probate
Committee meeting at the Lake
County Courthouse in Waukegan.
We met at 12:00 p.m. and the meeting was officially called to order by
committee chair Liz Rochford. The
meeting was attended by Carrie Lincoln, Rick Lesser, Bob Weber, Jack
Richtman, Art Miller, Howard Lang,
Elizabeth Holland, Mark Chavin,
Jennifer Howe, Donna-Jo Vorderslrasse, Susan VanSly, Doug Stiles,
Ed McGlynn, Ron Rwlkle, Ken Sushun, Kevin Kane and Lucy
Dorenfeld.
Wills, Trusts, and Probate updates are as follows:
1. Ad Space is available in the
2006 Gridiron Playbill, now at
the 2004 prices. We are suggesting that our Committee purc;hase a full page ad which
would list the names of participating committee members.
With 28 members participating,
the cost would be approximately $10.00 per person or law
office. Please contact Liz as
soon as possible if you are interested.
2. A profile on Lake County Judge
Helen S. Rozenberg appeared in

the Chicago Daily Law Bulletin
and featured her hard-working
nature and the important foundation she learned from her parents. If
3. Committee member Howard
Lang raised the issue regarding
businesses that are advertising
and selling legal forms (do-ityourself trusts, wills, etc.) which
may amount to violation of law:
practice of law by a nonattorney. Howard will be preparing a letter to the Attorney
General's office ' to voice this
complaint. He will circulate the
letter for other attorneys to join
in this complaint.
4. Lake County Bar Association
President Deborah L. Goldberg
is encouraging donations for the
victims of Hurricane Katrina, as
mentioned in the September 7th
Chicago Daily Law Bulletin. Donations will go toward the Red
Cross and are being accepted
through the Lake County Bar
Foundation.•
5. The First District Appellate
Court, 3,d Division, recently reversed a Cook County Circuit
decision which denied a guardianship petition on the basis that
the Petitioner had a felony con-

6.

7.

8.

viction. The Proba te Act specifically bars felons from acting as
guardians. The appellate court
reversed, looking to the best
interests of the minor. Chicago
Daily Law Bulletin, September 9,
2005 .•
The ISBA is hosting a seminar
on October 7th on "What Every
Estate Planner Should Know,"
in Bloomington, and again on
October 21st at the Chicago Athletic Association. The Seminar
will provide recent case law updates, planning to avoid will
contests, and Medicaid planning
issues. Chicago Daily Law Bulletin, September 8, 2005. •
The aftermath of Hurricane
Katrina deeply affected millions
of people. A New York Times
article, "How to Assure the Very
Rich Stay That Way," discusses
the possibility that Hurricane
Katrina will affect the political
ability to make changes to the
estate tax. The New York Times,
September 9, 2005 .•
The Baby Boom Generation is
expected to double the size of
the senior population in the
country over the next 25 years,
and Chicago area law firms are
recognizing the need to provide
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a wide variety of legal services
to this clientele. "Answering the
needs of an aging papulation" discusses how many firms are creating teams to work on seniorrelated matters ranging from
real estate development of assisted living facilities to Medicaid related issues. Chicago Daily
Law Bulletin, July 15, 2005 .•
9. The First District Appellate
Court decided a guardianship
fee dispute, awarding fees to the
guardian ad litem, even though
the protected individual had
died and so the guardianship no
longer existed. The Court decided the issue on the basis that
the fee dispute began prior to
the individual's death and the
guardian ad litem was merely
enforcing a valid order, not
making a new claim against the
Chicago
guardianship estate.
Daily Law Bulletin, August 4,
2005.•
10. The U.S. Tax Court will soon
change its practice of secrecy
and withholding of special trial
judge opinions, according to an
article in the Chicago Daily Law
Bulletin. For the past twenty
years, special tax judges tried
various tax disputes under
$50,000 in the tax court, but any
larger amounts had to be transferred to a senior tax judge.
Both opinions have not been
released; only the senior judge
report has usually been released,
even though the special trial
judge may have held differently.
Now, the tax court will be required to release both opinions.
July 14, 2005 .•
11. An interesting guardianship
issue came before Cook County
Probate Judge Riley; whether a
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guardian could seek an involuntary sterilization procedure for
the disabled individual. Judge
Riley decided not to order the
sterilization procedure, instead
requiring an investigation into
alternative long-term birth control methods for the 26-year-old
mentally handicapped woman.
Chicago Tribune, August 12, 2005.

•
12. The August issue of the 1I1inois
Bar Journal offers an article advising estate planning attorneys
to revisit the standard language
being used in QTIP trusts. Tax
apportionment issues can raise
serious questions for unsuspecting beneficiaries, so it's wise to
review what the will and trust
say regarding waiver of Section
2207A tax apportionment. 1I1inois Bar Journal, August 2005 .•
13. Additional issues regarding
Medicaid benefi ts and claims on
an estate were discussed in the
Northwest Suburban Bar Association Newsbriefs. In Hines v. Department of Public Aid, the court
held that in the situation of a
second-to-die spouse of the
Medicaid recipient, only the real
and personal property included
within the probate estate, as defined by lllinois statute, could be
included for a claim against the
estate for the amount of medical
assistance provided. Northwest
Suburban Bar Association Newsbriefs, August 2005. •
14. The first in a series on Will Contests was presented in the August 2005 Northwest Suburban
Bar Association Newsbriefs. The
article reminds practitioners of
the basic steps in a will contest,
and what to consider when a
client is prepared to contest a

will Uat all costs." •
15. The First District Appeals court
faced the ambiguity in the
phrase "personal effects" as
stated in the will of a Cook
County Jail inmate, John Goodkind. The appellate court decided that the term "personal
effects" should have been interpreted with a broader definition
by the circuit court. Because the
inmate drafted portions of the
will himself, the court looked at
what a layperson would construe the phrase to mean. Chicago Daily Law Bulletin, July 15,
2005.•
16. Our speaker, ARTHUR
MILLER, provided an insightful
presentation on "Protecting
Your Client's IRA from the IRS:
The 11 Most Common IRA Mistakes." Art has been working
with clients for over 18 years to
protect them from double taxation issues, the 50% penalty for
failure to take distributions, and
other common mistakes made.
Art's enthusiastic discussion
brought forth important questions that many practitioners
will face at some point in practice.

It

17. The next meeting will be Tuesday, October 11th, at 12:00 p.m.,
at the Lake County Courthouse,
Courtroom C-307. Our Speaker
will be Larry Smith from Prairie
State Legal Services. Please join
us!

• The full texts of articles or
documents cited may be obtained
by contacting Liz Rochford at
eTOChfo,dlltty@sbcgloblll.net

The meeting adjourned at 1:05
p.m.

Next Meeting:
Wednesday, November 8, 2005-12:00 noon

C307

LAKE COUNTY BAR ASSOCIATION

WINE TASTING
Saturday, November 5, 2005
6:30 p.m.
Wine Discount Center
1350 Old Skokie Road
Highland Park, IL 60035
(847) 831-1049
RESERVE EARLY
ONLY 40 SPOTS A V AILABLE!
$23.00 per person
Light Refreshments Included
A portion of the proceeds will be donated
to the Volunteer Lawyers Program.
RESERVATION DEADLINE IS OCTOBER 28, 2005

Enclosed please find my check in the amount of $
for _ _ __
reservation(s) for the LeBA WINE TASTING on November 5, 2005.
Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PLEASE RETURN THIS FORM ALONG WITH YOUR PAYMENT TO:
Lake County Bar Association • 7 N. County Street· Waukegan, IL 60085

LAKE COUNTY BAR ASSOCIATION

WILLS, TRUSTS &: PROBATE COMMITTEE
ANNUAL SEMINAR
Friday, November 18, 2005
12:00 p.m. to 4:30 p.m.
The Northern Trust Company
West Lake Forest Office
959 S. Waukegan Road (Route 43)
Lake Forest, IL

REGISTRATION FEE: $35.00
(Includes materials, boxed lunch and refreshments)
COCKTAIL RECEPTION FOLLOWING SEMINAR
Sponsored by THE NORTHERN TRUST CaMP ANY
ADVANCED RESERVAnONS REQUIRED
Registration Deadline: Monday, November 14, 2005

Enclosed please find my check in the amount of $
for _ _ _ __
reservation(s) for the WILLS, TRUSTS & PROBATE COMMITTEE ANNUAL
SEMINAR ON FRIDAY, NOVEMBER 18, 2005.
Name(s): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Phone: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PLEASE REIDRN THIS FORM ALONG WITH YOUR PAYMENT TO:
Lake County Bar Association· 7 N. County Street· Waukegan, IL 60085
Phone: 847-244-3143 • Fax: 847-244-8259
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Family Law Committee
- Minutes September 21, 2005
Submitted by Thomas M. Gurewitz, Chair

T

he summer is a mere
memory. The dog days of
August (the "Nicky reference," if you ask him, it's every
month, actually) are long gone.
Courts are back in session-hey,
wait a minute, they never
stopped! When I was a young
lawyer, blah, blah, yeah, yeah ...
Hey, that's not very civil! But,
speaking of civility (you weren't?), the Illinois Supreme Court
has just announced mandatory
continuing legal education aimed
at "Insuring the quality of legal
services .. .. " As well as
"Promoting civility among lawyers .... " Mandatory CLE will
commence with attorneys from
A-M starting 2006 and lawyers
with last names N-Z starting July
2007. There will be stepped-up
education requirements starting
with 20 hours of CLE credits biyearly and gradually increasing
to 30 hours of CLE activities commencing July 1, 2010, for lawyers
with last names A-M. A minimum of 4 of these total hours in a
2-year period are required to be
in the area of professionalism.
I have gotten a peek at one of
the tests regarding professional-

ism and I have obtained a little
sneak preview for your review.
Q.l
You are in a hostile case with an
"uncivil" opposing counsel. You
approach the bench. As you
commence the argument the
other side interrupts incessantly:
A. Scream "I did not interrupt
you," at which point you will,
of course, again be interrupted.
B. Inform the court that you will
simply stop, w!1it for counsel
to finish his interjection and
let the judge manage his own
call.
Q.2
Same facts as number one but
judge fails to "feel your pain."
You should:
A. Immediately jump in screaming at the other side, and if
possible, make a personal reference toward the other side's
client.
B. Keep your eyes on the judge,
remain silent and, by being
professional, let your actions
dictate your position.

Q.3
In the middle of the argument the
other side turns to you and engages in conversation with you .
You should:
A. Talk back to the other side as
if the judge were not even
there.
B. Ignore opposing counsel,
keep your attention directly
on the court and by your conduct let the other side know
that the only person whose
opinion matters is the Bench.
Q.4
At the end of the case you win,
naturally, and start drafting your
order. You:
A. Put in what the judge meant.
B. Put in what the judge actually
said.
Q.5
Now that you have won the temporary motion it's a good time to:
A. Rub in the fact that the other
side had bad facts and / or bad
law.
B. Be courteous, and use the opportunity to attempt to open
up negotiations to resolve the
whole case.
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If you answered A to all questions above, then please report to
Savanna in April as we got some
"plainin" to do!
Speaking of Savanna, registration forms will be prepared
shortly to sign up for the seminar.
Again, Thursday's welcoming
party is at Moon River Brewing
Co. The Saturday night dinner is
at the famous "Lady and Son's"
and air flights are now running

around $280.00 on United nonstop to Savanna. Times are early
in the morning and in the evening so you may want to use a
one stop flight of which probably
the best carrier at the moment for
times and cost is Delta. I hope
Delta and United are still flying
next spring!
The planning committee is
hard at work on topics I previously mentioned. We are thinking of putting together a morning

session where we take a case
from interview through four-way
conference to the pre-trial complete with filling out 1102's and
pre-trial memos. It requires a
script and a lot of prior preparation so let me know if you have
any desire-and can be civil-for
a brief period to make it work!
The Flanigan Scholarship
Fundraiser is set for Cubby Bear
North at 12661 North Milwaukee
Ave., Lincolnshire, from 5:30 to
8:30 on October 19, 2005. We are
requesting a $30.00 donation
which, of course, is deductible to
the full extent provided by law.
There will be a cash bar, complimentary appetizers and the art of
pleasant conversation; "that's
right, Kup!"
Our next evaluators' meeting
is scheduled for November 4,
2005, in C-103 at 12:30 p.m.
Big announcement: Guest
speaker Mary Andreoni of the
ARDC will speak on how to get
paid and do so ethically at our
October 19, 2005, meeting. Please
attend so that we can have a good
showing.
Big announcement: Meetings
will switch to Tuesday commencing on November 15, 2005, at
12:00 p.m. in C-103 to accommodate the de-stressors doing
yoga ... or is it simply eating yogurt?

We spoke about the Haber
case at our last meeting. The Second District simply read 508,
which states that there is a I-year
statute of limitations to seek attorney's fees in independent proceedings involving divorce.
Sounds like an equal protection
argument to me, but the ISBA
section council is hard at work
preparing an amendment to simply make us equal to all other
practitioners who can use an oral
or written contract and have the
5- or 10-year statute of limitations
apply.
We also mentioned the new
child representative statute that
pretty much quantifies what Lake
County has done with the role of
the child representative in the
past. It does pennit the filing of a
petition for fees every 90 days
that's received by the court, and
approved, if reasonable and necessary. I have a copy if you
would like to review it.
Please note that the ISBA
Family Law Seminar is scheduled
in Chicago on December 9, 2005.
It's usually a very worthwhile
program so mark your calendars!
Dates the Court is not in session:
Judge Waller: October 21, 2005
Judge Ortiz: Nov. 17-18,2005

Next Meeting:
Tuesday, November 15,2005-12:00 Noon
C-103
PLEASE NOTE OUR MEETING CHANGE!!
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Civil Trial and Appeal Committee
and Legal/Medical Committee
- Minutes September 22, 2005
Submitted by Richard S. Kopsick, Acting Chairman

Next Meeting:
Thursday, November 17, 2005-4:30 p.m.
McCormick's-Lake Bluff
Members Present: Michael Betar,
Peter Trobe, Bruce Bernstein, Larry
Ruder, Jim Babowice, Brian Lewis,
Tom Schippers, Brian Wanca, and
Richard Kopsick, Acting Chairman.

recent jury verdict in a legal
malpractice claim in which a
medical malpractice claim involving brain damage to a
newborn was -tried to a not
guilty. Subsequently, the clients sued the plaintiff's attorneys, claiming that a onemillion dollar settlement offer
had not been communicated to
the clients. The plaintiff's attorneys maintained that they
did tell the clients about the
offer, and in the legal malpractice trial, the jury found for the
clients and awarded
$1,000,000.00 in damages. The
consensus among the Committee was that it never hurts to
have written confirmation of
settlement discussions, whenever that is practicable.

1. The meeting was called to order at approximately 4:50 p.m.
We had a low quantity, high
quality turnout and we'll make
sure that the LCBA sends out
more frequent blast fax notices
of our upcoming meetings.
2.

With Chairman Scott Gibson
on vacation, I was happy to
function as the Acting Chairman, although Peter Trobe actually ran the meeting as near
as I could tell.

3. The first item of business, after
casual discussion about Rick
Kessler's article in Crain's Chiargo Business magazine, was the

4.

We also discussed briefly the
case of Keck vs. Vasey, in which

the plaintiff's attorney was essentially hired on a contingent
fee basis. At the trial level, the
plaintiff's claim was dismissed,
and the client decided not to
appeal. The plaintiff's attorney
strongly advised the client to
appeal and predicted success in
the case, but the client maintained his decision not to appeal.
The attorney subsequently sued the client seeking
to recover attorney's fees on a
quantum meruit basis, claiming
that the client abandoned the
case and/or terminated the
contingent fee agreement before the conclusion of the case.
The First District Appellate
Court affirmed the trial court's
dismissal of the attorney's complaint, and the opinion contains
an interesting discussion of the
issues involved. This, however, is another in a relatively
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long line of "what were you .
thinking" cases.
5. We next had extensive discussion concerning Arlhur vs. Calour, 216 JIl.2d 72 (7/21/05).
As you know, this is the recent
Illinois Supreme Court case
concerning proof of reasonable
and necessary medical expenses in the context of a medical bill which has been partially
paid pursuant to a health insurance reduction, and its relationship to the collateral source
rule. There are many questions
raised by this opinion, both
theoretical and practical, and
we had a very interesting discussion. We also d ecided that
this issue should be on the
agenda for the October 20th
meeting, and if their schedules
permit, we hope that Judges

Walter, Tonigan, Mullen, and
McKoski will be able to join us
and share their thoughts on
this issue. If you have time,
please take a few minutes to
read the opinion before the
next meeting .
6.

Brian Lewis shared a recent
jury verdict with us in which
his firm 's young male client
was legally intoxicated but was
operating his vehicle properly
in his own lane of traffic . A
truck in the oncoming lanes of
traffic had driven over into the
plaintiff's lanes of travel in
preparation for backing up into
a driveway or other entranceway. The decedent drove his
vehicle and struck the truck
while the young man was still
properly in his own lane of
travel. The crash resulted in

th<. yo ung man's death, and the
case was tried to verdict before
Judge Grogan in Cook County
over five days. Unfortunately,
the verdict was in favor of the
defendant, and the foreman of
the jury advised Bob and Brian
that the young man's intoxication was the deciding factor in
the case. This is certainly a
tragic case for the local family
who suffered the loss of their
son, as w ell as a great effort by
plaintiff's attorneys.
7. The meeting was adjourned at
5:40 p. m . a nd informal discussion followed to the south.
Thank you all for attending
and for being aware of this nottoo-well-publicized event. See
you all on October 20th!

Online resources in step with
your area of concentration.
~
~

Win a
FREE
iPod!

We asked Illinois practitioners how an ideal research system would look.
Then we built it! From one screen. you can access virtually every traditional and
non-traditional bit of Information used In a typical day. And you can stay w ithin
budget - every step of the way:
· Find the law with cases and statutes pertinent to wha t you do
• Draw on the assistance of experts with practice guides, all org anized by subject

Entering is as easy as 1-2-3:
1. Visit www.westlawpractitioner.(om
2. Complete the online demo
3. Register for a chance to win·
ite

py(':nl ~ r'S ..·::::af{ ,1 ;:; p':'~Jh'; ! ,:! ~<)k.·: 'i:~.:;

,Foo~

<I..,'t b·~ t;lr.'!'" ;:r,n

• Draft documents with forms, clauses and checklists from major national and
state sources
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• Locate people, assets, information and more With the help of public records

To learn more, call 1-800-762-5272 or viSit www.westlawpractitioner.com

In st ep With yo ur prac ti ce

•

THOMSON

Westlaw. Practitioner

~Nicasa
Positive Choices, Lifelong Solutions
EXPANDED WOMEN'S SERVICES
•
•
•
•

Career Counseling
Safe Housing Advocacy
Mental Health Services
Evening and Saturday hours

DUI SERVICES
•
•
•
•
•

DUI Evaluations
lO-Hour DUI Risk Reduction Education
Moderate, Significant & High Risk Treatment Programs
Secretary of State Evaluations
Programs Available for Spanish-Speaking Clients

TREATMENT PROGRAMS
•
•
•
•

Adult Outpatient
Adolescent Outpatient
Bridge House (ReSidential HalfWay House)
Adult Intensive Outpatient

SPECIALIZED SERVICES
•
•
•
•
•
•

Aggression Control Training (for violent offenders)
Women's Services (including treatment, lifeskills,
parenting and job training)
Toxicology - Urinalysis - Hair Analysis
Comprehensive Latino Services
Comprehensive Prevention
Teen Court for Nonviolent. First-time Offenders

GAMBLING INTERVENTION SERVICES
•
•
•
•

Assessments and Evaluations
Risk Reduction Education
Individual and Group Therapy
Information and Referrals

EARLY INTERVENTION SERVICES
•
•
•
•
•
•

Youth Drug and Alcohol Evaluation
Assessment for Delinquent/Criminal Behavior
Education/Skill-Building Program
Referral Services
Case Management
Follow-up Services

NICASA:

Positive Choicesfor
Lifelong Solutions
Facility Locations
1113 Greenwood Ave
Waukegan, IL 60087
(847) 244-4434
31979 N, Fish Lake Road
Round Lake , IL 60073
(847) 546-6450
2900 Main Street
Buffalo Grove, IL 60089
(847) 634-6422
Women's Services
2031 Dugdale Ave ,
North Chicago, lL 60064
(847) 785-8660
2634 Grand Ave .. Ste. 202
Waukegan.IL 60085
(847) 775-0541
Bridge House
3016 Grand Ave
Waukegan. IL 60085
(847) 662-4124
Sliding Scale Fees
Available
Licensed by the OJ[lCe oj
Alcoholism and Substance
Abuse and Certified by
Temporary Assistance
Jor Needy Families
(formerly Medicaid)

Se Habla Espaiiol
www.nicasa.org

Ticor Title is committed to providing value-added services and programs for its
attorney customers. Now attorneys can team up directly with one of the nation's leading
underwriters as a member of the Ticor Title Attorney Agent Program.

By joining the Ticor Title Attorney Agent Program, you will
enjoy a wide array of benefits".
• Utilize the resources of Ii full-service titl e underwriter.
• Build relationships with Ticor's knowledgeable staff that IS here to
support you during all phases of the real estate transaction.
• Receive expert training and continued underwriting support from one
of the nation's leading full-service title compan ies.
• Utilize Ti-Pro, Ticor's proprietary document preparation program
designed to assist legal professionals throughout the closing process.
- Schedule to close at anyone of our convenient closing locations
throughout Illinois.

• Avoid long delays, accounting or billing hassles or post-closing issues.

fOT

more information on the TicoT Approved'"

Al10rney Program. call us at 1-800-543-7641.
visi t us at www.illi nois.ticortitlt.com .or
contact your local Ticor Title account manager
at one of OUT convenient Chicago-area offices.

TICOR TITLE
INSURANCE CO.

Ticor.
Get with the Program.
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Long-Range Planning Committee
2004-2006 Strategic Plan

O

n September 7, 2005, the Long-Range Planning Committee of the Lake County Bar Association met to
review the current LCBA Strategic Plan. Before the proposed revisions are submitted to the LCBA
Executive Board for approval, the Long-Range Planning Committee invites members to comment on
the plan.
Please direct any comments to Amy Darling at adarling@lakebar.org or at 847-244-3143. Thank you for
your support.

Purpose of the Association
This Association shall have as its
objectives:
1. Advance the highest standards of excellence in the legal profession;
2. Promote the professional development, integrity and civility of its members;
3. Foster reform in the law;
4. Facilitate access to the justice
system for all residents of
Lake County.

1. Maintain continuing legal
education programs provided
by the LCBA to provide for
efficient delivery of quality
programs, which qualify for
any State credit, and establish
the LCBA as a competitive
provider of those programs.
2. Provide all new lawyers practicing in Lake County the opportunity for membership to
the LeBA and provide new
members (i) with opportuni-

3.

4.

5.

6.
7.

ties to establish relationships
with a wide variety of existing members and (ii) with
programs relevant to their
practice. Maintain new members.
Establish a stable income for
the LCBA, based not only on
membership dues but also via
non-dues revenue such as
CLE programs and social
events to enable the LCBA to
achieve its goals.
Evaluate and re-structure the
LCBA committee structure to
provide the services, information and camaraderie intended by the present structure.
Establish the LCBA as a
"command central" for information regarding the practice
of law in Lake County.
Foster camaraderie among
LCBA members.
Maintain a professional staff,
compensated on a level commensurate with other bar associations and not-for-profit
groups of similar size and

provide competitive benefits.
Implementation Strategies
GOAL 1:
Review and re-organize continuing legal education programs
provided by the LCBA to provide
for efficient delivery of quality
programs, which qualify for any
State credit, and establish the
LCBA as a competitive provider
of those programs
a. Maintain a Continuing Legal
Education Committee.
b. Maintain member and nonmember pricing for seminars.
c. Co-host a Technology Seminar with vendor participation
and "hands-on" opportunity
for attendees.
GOAL 2:
Provide all new lawyers practicing in Lake County the opportunity for membership to the
LCBA and provide new members
(i) with opportunities to establish
relationships with a wide variety
of existing members and (ii) with
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programs relevant to their practice. Maintain new members.
a. Strengthen the Membership
Services Committee to encourage increased personal
contact.
b. Continue New Member Orientation and Member Appreciation Night.
c. Maintain a mentoring program to assist members in
areas relevant to their practice.
GOAL 3:
Establish a stable income for
the LCBA, based not only on
membership dues but also via
non-dues revenue such as CLE
programs and social events to
enable the LCBA to achieve its
goals.
a. Institute a semi-annual advertising space campaign to increase revenue generated
from The Docket.
b. Regularly review seminar
costs and increase fees to
members as appropriate.
c. Consider initiating relationships wi th third party vendors who could provide expanded member benefits.
d. Investigate additional revenue programs.

The Docket
GOAL 4:
Continue to evaluate
the LCBA committee
structure to provide the
services, information and
camaraderie intended by
the present structure.
a. Amend the LCBA ByLaws to reorganize
the commi ttee structure.
b. Review goals of management
committees such as Membership Services, Long Range
Planning and CLE.
c. Continue to encourage practice committees to make information presented at meetings
available to general bar
through publication in The
Docket or on the website.
GOALS:
Establish the LCBA as a
"command central" for information regarding the practice of law
in Lake County.
a. Utilize the LCBA website and
The Docket to disseminate information regarding the practice of law.
b. Encourage members to make
use of the LCBA conference
room-in between court appearances, for depositions,
etc. Identify the availability as
a member benefit.
c. Continue to update
and make Local Court
Rules, amendments and
Administrative Orders
available for purchase.
GOAL 6:
Foster camaraderie
among LCBA members.
a. Continue monthly
meetings with speakers
and topics relevant to
members with varying 10-
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cations and times.
b. Continue the annual golf outing, the Gridiron Musical Review, the Presi d ent's Dinner
and the Medical / Legal Dinner.

Consider new social events.
d. Consider limited finan cial
support of LCBA member
athletic teams.

c.

GOAL 7:
Maintain a professional staff,
compensated on a level commensurate with other bar associations
and not-for-profit groups of similar size and provide competitive
benefits.
a. Maintain and compensate the
Executive Director.
b. Obtain staff or independent
contractors to attain the goa ls
set by the bar.
GOAL 8:
Facilitate access and support
of the Volunteer Lawyer Program
and pro b0/1O work within the
membership
a. Invite the VLP to participate
once a year at a regularly
scheduled business meeting .
b. Invite the VLP to host a
brown bag seminar.
c. Consider fund raising opportunities for the VLP.
d . Maintain liaison between VLP
and Executive Board.
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Stalled Closings
Are Like The Weather ...
Everyone Complains, But No One
Does Anything About It
UNTIL NOW THAT ISAnnouncing A Bar RelatecfID Breakthrough

Counseled Video Closings™
High Quality, Cost Effective, Video Conference capability
enabling Attorney orchestration of remote site settlements from the
law office [or other locations convenient to counsel and client]
• Enables Attorney multi-tasking while eliminating noncompensable travel/waiting time
• Empowers participating law firms with cutting edge
technology distinguishing your services from others

And as for the weather... with Counseled Video ClosingsTM
you'll have more time to appreciate the seasons.

Call Suzanne Cronin at 773-238-7100 to learn how PNTN
will protect and promote your law firm's services or visit www.pntn.com

Chicago - Lombard - Joliet - Lincolnwood - Oak Lawn - Olympia Fields - Palatine
PNTN IS AN AGENT FOR THE FLORIOA FUND. THE NATION'S LARGEST BAR RELA TED'" TITLE GROUP
OPERATING EXCLUS/VEL Y THROUGH LAW FIRM MEMBERS SINCE 1948
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Felicia M. Dwyer
Law Offices of Felicia M. Dwyer
Waukegan, Illinois
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~tWMEMB£1ls

AmyM.Falbe
State's Attorney's Office
Waukegan, Illinois
College:
Indiana University
Law School: DePaul University

Amy C. Hoogasian
Uline, Inc.
Waukegan, Illinois
College:
University of Wisconsin-Madison
Law School: John Marshall Law School

Michael,. Murphy
Law Office of Michael J. Murphy
Barrington, Illinois
College:
DePaul University
Law School: Chicago-Kent

Dean T. Hough
Denis M. Gravel & Associates
Gurnee, Illinois
College:
Dowling College
Law School: Touro College

Mark W. Simons
Law Offices of Mark Simons
Waukegan, Illinois
College:
Illinois State University
Law School: Loyola University

Michelle A. Magee
Magee, NegeIe & Associates, P.c.
Round Lake, Illinois
College:
University of Illinois-Champaign
Law School: University of Illinois College of Law

Collette Luchetta-Stendel
Attorney at Law
Lake Forest, Illinois
College:
Berklee College of Music
Law School: John Marshall Law School

>

,
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Welcome!

[

I
VAHL REPORTING
SERVICE

APPEALS, ISSUE FOCUS,
LA W MEMORANDA

30 YEARS EXPERIENCE

BRIEFS RESEARCHED. CITED, OR ARGUED
~

,~

ROBERT P. SMYTH
Attorney at Law
P.O. Box 102
, ~
Grayslake, IL 60030
Email: p,mv[hltd(q : hollllail.~om
Voicemail: (847) 223 · 1257
Fax: (847) 223·1257

~

110 N. West Street
Waukegan, Illinois 60085
(847) 244-4117
Conference Room Available

Real-Time

ASCII Disk

Lake County Bar Association

2006 Musical Gridiron Show
Playbill Advertising
OUR FINEST PRINT QUALITY EVER!!!!
The 2006 Gridiron Show, the Lake County Bar Association's famous musical follies, will be
held February 24 and 25, 2006, and you have the opportunity to advertise in the Gridiron's
Playbill. We promise the finest print quality we have ever produced. You know you'll be sorry
if your ad isn't included.
ADS MUST BE CAMERA-READY
ad copy will appear exactly as it is submitted with no changes 10 lexl or format

AD SIZE
Full Page Ad - Live Area
Half Page Ad - Horizontal
Half Page Ad - Vertical
Quarter Page Ad - Horizontal
Quarter Page Ad - Vertical
Eighth Page Ad

ADVERTISING RATES
DIMINSIONS !INCHES)
7 Yox HI'I.
7 'I. x 4 ',4
3 Yo x 9 Yo
7 Yo x 2 1,4
3 'I. x 4 ',4
3 Yo x 2 1,4

PRICE
$325.00
$200.00
$200.00
$125.00
$125.00
$ 75.00

AD SELECTION
Company

Contact

Address

Phone

For Office Use Only:

Date:

.D Full Page

$325.00

o Half Page - Horizontal
o Half Page - Vertical
o Quarter Page - Horizontal
o Quarter Page - Vertical

$200.00

o Eighth Page

$ 75.00

Check No:

$200.00
$125.00
$ 125 .00
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Letters
To The
Editor
Dear Editor,
This is in response to Judge
Starck's page in the September
2005 Docket. In it, he decried
the fact that "Over the past 7
bar polls we have had a combined response rate of about
22 ",{,. " He compares that to the
national election in which "72%
of Lake County voters went out
to the polls and voted."
There is a quantum difference in these two elections. First
of all, in the presidential race,
there were only two candidates.
In the associate judge poll, there
were many times that. In the
presidential race, lots of information was available about the
candidates and their positions.
In the associate judge race, none
of that information is available.
Most of the candidates are a
lot younger than 1. I knew relatively few of them. I did express
an opinion pro or con on the
candidates that I knew. Perhaps
the reason so few people voted is
that relatively few lawyers know
very many of the candidates. If
you practice criminal law in the

The Docket

court house, you probably know
very many of the assistant
state's attorneys who seem to
make up the majority of the
candidates. If you have a primarily office practice such as real
estate, estate planning, corporations, etc., you may know none
of the candidates.
If the judiciary wishes a larger percen tage of the bar association to vote in the poll, and I
believe that that is a valuable
thing to achieve, then perhaps
information should be published
about the candidates for associate judge. I had previously
served on the Lake County Bar
Association committee that
evaluates candidates and makes
recommendations. The members
of the committee learn a great
deal about the candidates. The
general lawyer population does
not. Perhaps a paragraph about
each candidate could be disseminated with the bar poll. Age
and type of practice that one had
would be appropriate to know.
Where one wen t to school is
probably not horribly important.
How long one has been a lawyer,
what legal experience one has had
in court and out of court, in government and out of government,
would also be very important to
know.
I am more than willing to
spend my time working with
Judge Starck and the bar association to make future polls more
meaningful.
Sincerely,
Gary L. Schlesinger
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Dear Editor,
The candid but cordial exchange of views over the last two
months between President Deb
Goldberg and Chief Judge Christopher Starck concerning the selection of associate judges is certainly refreshing. There was a
time, in the not-tao-distant past,
when the appointments were perceived by much of the bar to be
purely political without much regard to the appointee's suitability
for the position. Conversely, some
circu it judges appeared to believe
that the bar's rating of candidates
was an impertinent intrusion into
their constitutional power.
This tension appears to have
evaporated to a great extent. I
suggest it is principally attributable to the unquestioned quality
of recent appointees. I do not
know Judge Stride, but am told by
attorneys that do, that he will
make a fine judge. The bar should
be gratified that this appointee
was rated as qualified by the Judicial Retention and Selection Committee, and finished with high
marks, in a virtual tie for 2nd
place, in the bar poll. I am acquainted with all the other recent
appointees and can only congratulate the judges on their selection.
Judges and lawyers have different opportunities to observe the
candidates. As the Chief noted,
Judge Stride was assigned to his
courtroom giving the Chief an
unusual opportunity to observe
him. I doubt the judges in the
civil or family division had much
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opportunity to see Judge Stride
practice. In any case, the only
real opportunity a judge has to see
the candidate is in court.
Lawyers, however, interact in
and out of the courtroom. The
lawyers in any area of the law,
family, civil, criminal, can tell
you who cannot be trusted, who
walks close to the ethical line, and
who is incompetent. Lessons are
learned during discovery, settlement negotiations, and pre-trial
processes that distinguish certain
lawyers from others.
On occasion, a bar poll will
find a candidate qualified in all
five defined categories, only to
find him/her unqualified for the
position of judge. Such a finding
should send a clear message that
the members of the bar intuitively
know who will, and will not, excel
on the bench.
The Chief stated that it is important that "... we send our best
and brightest forth as judges to
serve the citizens of our county."
I'm sure the bar could not agree
more. Perhaps the days of appointing friends and political cro-

nies irrespective of talent are
truly over. Recent appointments
would certainly so indicate.
Friendships and political affiliations should never be either a
qualifying or disqualifying factor.
Those who encourage appointmen ts on these bases should be
ignored.
On one point, I must differ
with the Chief He laments the
relatively low response to the bar
poll of 18% by his calculation.
Historically, about 20% of bar
members vote.
In the civil division, I see the
same lawyers day in and day out.
There are plaintiff firms, defense
firms, and firms and individual
lawyers that play both sides. On
the first floor, the same faces are
always present in the family division. I assume this is substantially so on the 2nd and 4th floors
and in the branches where the
criminal bar toils.
I suggest that 150 lawyers try
95% of the cases in Lake County.
They invariably know the judges
in one or more divisions, and
know what makes a good judge.

Happy
fIhanksgiving!
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These barristers also generally
know the candidates for associate
judge, since applicants are usually trial lawyers of some type.
Lawyers practicing transactional law, real estate, corporate,
tax or commercial law, or members who live in Lake County but
practice in Cook, rarely see our
court system. They do not know
the candidates or have much experience with judges. I suggest
that the 20% who vote in the bar
poll are the members best qualified to advise the circuit judges on
the quality of the applicants.
While, as the Chief points out,
72% of the nation's voters cast
ballots in the last general election,
the current state of the country
doesn 't seem to support the
proposition that a larger turnout
equates with quality selection.
Mike Noonan
Chairman, Judiciary and
Court Rules Committee
Member, Judicial Retention
and Selection Committee
847-244-0111
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Recent Lake County Verdict
Plaintiff:

Thomas Kackert, Sr.

Defendant:

Thomas Michael Lescher

Case Number:

02 L 710

Trial Judge:

Honorable Patrick Lawler

Trial Dates:

june 13-16, 2005

Plaintiff's Attorney:

Patrick j. Quilty
Law Office of Patrick j. Quilty

Defendant's Attorney:

john Irwin
Querrey & Harrow

Last Demand:

$100,000.00 policy limits

Last Offer:

$60,000.00

Asked of Jury:

$250,000.00

Injuries:

Soft tissue neck and back, right knee surgery

Specials:

Doctor bills: $45,452.00; Lost income: $18,567.76 for twenty-two weeks missed as a truck driver

Date of Occurrence:

September 9, 2000

Nature of Case:

Plaintiff was driving southbound on Washington Street approaching the exi t of Marvela's
Restaurant when the Defendant pulled out of the restaurant and collided almost head on with
the Plaintiff. The Plaintiff's vehicle was totaled. The Plaintiff was operating the vehicle with
his son (case settled week before trial). The Plaintiff was removed from his vehicle and taken
by ambulance to Northern Illinois Medical Center. He was given x-rays and pain medication
and was released from the hospital that evening. He was treated three days later by his family
doctor (Dr. Madoo in Chicago) through the Fall of 2000 and was given pain medication. Dr.
Madoo ordered an MRl of his left knee~ cervical spine, lumbar spine, and left hip. The MRl of
both the cervical and lumbar spine showed degenerative changes and the MRl of the left hip
was normal. The MRl of the left knee showed osteoarthritic changes and a possible
degenerative tea r. In October of 2000 he went to see Dr. David Fetter and was diagnosed with
having a sacrum fracture and soft tissue injuries to both his neck and back. He was prescribed
physical therapy and in December of 2000 he was referred to the Rehab Institute of Chicago to
see Dr. Keeshin, a physiatrist. He was placed in physical therapy from the middle of
December through the first week of February in 2001 . On February 9, 2001 , the Plaintiff was
released to return to work and indicated to the physical therapist that he was 85% better. On
December 31, 2001, the Plaintiff had surgery on his left knee by Dr. Nahra of McHenry. The
Plaintiff was treated with Dr. Nahra through February 2002. Evidence depositions were taken
of Dr. Madoo, Dr. Fetter, and Dr. Nahra. The Plaintiff had two prior knee surgeries on the
same knee. Dr. Nahra gave an opinion that he believed this was a new tear that was
discovered during the knee surgery. The defense hired Dr. Howard Freedberg who, during
his evidence deposition, testified that the Plaintiff had suffered no new injury besides soft
tissue injuries to his back and neck which were completely healed by February 2001. Trial was
delayed because the Defendant joined the U.s. Navy shortly after the automobile accident and
was gone overseas for approximately three years.

Verdict:

For Plaintiff: $135,644.91 (Medical expenses: $32,577.15; Lost wages: $18,567.76; Pain and
suffering: $40,000.00; Loss of a normal life: $44,500.00)
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BAR BULLETIN BOARD
PROFESSIONAL OFFICE BUILDING-in
downtown Waukegan.
Walk to courthouse. Referral work available. Reception
area and utilities included. Rent $400 to
$700. Call for appointment at (847) 2444636.

FOR RENT-Lower level
office space across street
from Lake County Courthouse, consisting of 4 offices and 2 secretarial staCan be divided.
Reasonable rent.
Call
Diane at (847) 244-0770.

WAUKEGAN-Single to four offices available at 16 N. West Street located one block
from the Lake County Courthouse (directly
across from the New City Hall). New paint
and carpet throughout. Off-street parking
available. Perfect for satellite office or local
practitioner. Reasonable rent. Utilities included. Shared office equipment arrangements available. - Call David at (847) 2440095 or (847) 623-1011.
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DOWNTOWN WAUKEGAN-One or two
spacious offices in shared office suite, with
reception room, secretarial areas and conference room at 33 N. County Street across
Call
from Lake County Courthouse.
Loretta at (847) 244-9100.
SPRUCE PARK OFFICE CONDOMINIUMS-On Grand Avenue in Gurnee. Near
Six Flags. Two suites available-833 & 1856
sq. ft. Ready occupancy. Call Rich at (847)
529-5570.
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Is Mid America IiCle
Havinl A Idal Makeover1

r
Well, Yes. And 110.
Mid America Title is now North America Title Company, a part of the Lennar Corporation family of
companies.
•
This provides our customers with many new advantages. We have more local offices for added
convenience. We are now part of a nationwide network, something especially helpful for out·of·state
purchases. And we have the increased financial stability of a larger organization.
Of course, while this changes what we are, it doesn't change who we are. Our staff remains the
same as does our "family feel" and outstanding customer service.
All of which gives you the best of both worlds. And that's the kind of "makeover" that makes
everybody happy.

..NORTH
"AMERICAN
.TITLE
• • COMPANY
LIke Clockwork o

Arlington Hts. 2015 5. Arlington His. Rd. 847·64()'66oo Chicago Loop 70 W. Madison 51. 312-853·1191
Chicago North 4708 N. Milwaukee Ave. 773·794-1888 Crystal Lake 149 N. Virginia 51. 815455·2500
Hoffman Estates 2300 N. Barrington Rd. 84749()'4243 Ubertyvllle 1641 N. Milwaukee Ave. 847·367·4400
Palos Hills 9800 5. Roberts Rd. 708-598·6500 Waukegan 222 N. County SI. 847·249· 1200
Wheaton 373 S. County Fann Rd. 630-690·9500 Yorkville 803 N. Bridge SI. 630·553·9104

www.nat.com

LCBA CALENDAR OF EVENTS
NOVE:rvlSER 2005
2
3
5
8
9
10
11
14
16
17

18
22
24
29

Real Estate Committee Meeting
Sex Offender Management Brown Bag
Wine Tasting
Wills, Trust & Probate Committee Meeting
Legal Aid Committee Meeting
Capital Litigation Training
Capital Litigation Training
Veteran's Day
Local Government Committee Meeting
Family Law Committee Meeting
Membership Appreciation Night
Executive Board Meeting
Civil Trial & Appeal Committee Meeting
Wills, Trust & Probate Seminar
Monthly Business Meeting- VLP Awards
Thanksgiving
Criminal Trial & Appeal Committee Meeting
Campaign for Legal Services Kickoff

LAKE COUNTY BAR ASSOCIATION
7 N. County Street
Waukegan, IL 60085
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