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On Nepotism and
Speaking Spanish
by Deborah L. Goldberg, President

I

I

love it when something I do
or say surprises people.
Apparently, there's a checklist of what some people think I
would do or say or believe, and it
throws them when I don't conform. Let me run off a couple: I
eat meat; wear fur; believe firmly
in the development of nuclear
energy; and don't mind a little
nepotism in small doses. The
latter is true if the person getting
the job is very dedicated and
qualified and if the person paving
the way to the job doesn 't abuse it
and doesn't view it as an entitlement. It was through nepotism
that I got a job which changed my
life forever. The only lawyer I
knew growing up, a brilliant but
cold uncle, was a highly placed
muckety-muck with the NLRB.
He got me a job one summer as
an interpreter with the Cosmopolitan Translating Service. The
rest, as they say, is Lake County
legal history.
Those who have known me
for more than ten minutes are
excused from reading the rest of
this. You know exactly where
I'm going. For the rest of you,
bear with me for a bit. I have to
be self-indulgent and talk about
me for a second so I can establish
my "creds" for the rest of this
piece.
I happen to speak Spanish
fluently. Not natively-and there

is a difference-but fluently .
Doesn't make me better than anyone else, it just is what it is.
Every member of my nuclear
family had a capacity to learn
languages, to a greater or lesser
degree. My late brother spoke at
least 16 languages, although his
Spanish was lousy. My Spanish
is fluent and my French is fluent
when I'm there. I can understand
and read, if not speak, the other
Romance languages. I have not
only studied languages for decades, but I also studied linguistics, so I can decipher and understand the origins and usages of
language. I have also studied the
correct way to interpret and
translate from one language to
another. The job with Cosmopolitan actually took me into the
legal world in depositions, long,
long before I ever dreamed of
becoming an attorney. You get
the drift, right?
Obviously, this ability has
carved out a niche for me in our
jurisdiction. We are shockingly
deficient in attorneys who can
serve the Spanish speaking population in their own language, and
I see this both in the private and
the public sector. A secretary or
two who speaks Spanish at home
but has no familiarity with legal
terminology, dialect differences
or instantaneous translation is not
adequate. I have said it before

and I'll say it again: You are
courting ineffective assistance at
best and malpractice at worst if
you cannot speak personally with
your client.
This leads me, as do all roads,
to the courthouse. Since the day I
arrived, I have been shocked by
the dearth of Spanish speaking
interpreters. I have been whining, joking, moaning and complaining about it to chief judges,
Bar presidents and County Board
folks for nigh on 18 years now.
Demographics suggest that the
need is growing, not shrinking.
On the face of it, we believe that
we're meeting the need . We're
dead wrong. I know that the
number of bodies the County
employs has increased. But, and
I checked this out with some of
my interpreter friends, the number of full-time positions-shared
or otherwise-is about 2.5. It
does no good to rotate part-time
bodies in and out if the courtrooms are packed and they're
needed elsewhere.
The Circuit, in a very, very
good move, brought in what
we'll call (for lack of a better
word) efficiency experts. Let me
propose this to them: Sit around
one of the high volume courtrooms, say 221 or 402 or 405, and
see how much time is wasted
waiting for an interpreter. This is
judge time, attorney time and
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public time. Hardly efficiency at
its best.
Let me address some of the
elephants in the room. Yes, this is
the United States and people
should speak English here. But
they don't, or don't adequately yet
to protect their rights. We need to
provide for them. I am also acutely
aware that equal protection and
due process inure in this context
only in the criminal courtrooms.
Ask some of the judges on the first
floor how much time they waste
playing charades with litigants or
looking for someone to interpret
who can be trusted.
Ask the
lawyers who sit around and watch.

I am asserting that it is in the best
interest of efficiency and economy
for the County to provide more full
time, qualified interpreters in both
civil and criminal matters not only
to serve the public better, but to
make us more efficient and help us
run more smoothly. The request,
of course, has to come from the
Court.
As a final, personal note, let me
emphasize that I love interpreting.
If I'm not busy, I will never, ever
turn down a request from a
colleague or a Judge to interpret. I
have even been known to translate
documents as a favor when asked
and when I have the time. I just

February 2006
dislike it philosophically, not
personally. Surely Lake County
has the resources to provide adequate professionals to do their job.
Please check out the rest of The
Docket AND our fabulous website
for meeting and activity announcements, and please try to participate. The Bar Association is only
as active as you make it.
It's always a good time to sign
up with the Volunteer Lawyer's
Program or make a new year donation to the Campaign for Legal
Services.
Talk to you again next month.

PRIME WAUKEGAN
LOCATION FOR RENT
ONE NORTH COUNTY STREET
UPPER LEVEL OFFICE LOCATED
DIRECTLY ACROSS THE STREET
FROM THE COUNTY BUILDING.
CAN BE DIVIDED.
RENT REASONABLE.
WITH JANITORIAL SERVICES PROVIDED.
CALL JIM @ 847-662-4327
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Chief Judge's Page
by Chief Judge Christopher C. Starck

U

ntil just over one year
ago, I was generally out
of the loop as far as the
preparation of The Docket goes.
I had submitted articles several
times in past years, and had
even sent in some letters to the
editor. But as far as the actual
process of getting out the publication-and all of the hurdles to
be crossed to get this publication in our hands each month-I
was totally clueless. The editorial staff should be commended
for their hard work in preparing
this publication and getting it to
us each month. One of their
thankless jobs is to keep on top
of the regular contributors (like
me) and be sure that the article
is sent in with sufficient time to
get The Docket to press.
I always enjoy reading The
Docket and find so much valuable information in it. I reflect
back to a time not that long ago
when The Docket was printed
in the Bar Association office on
cheap stock paper with a blue
cover. The photos were high
quality photocopies and the articles were few and far between.
It was more of a way to announce events and job openings
than a professional journal. Today, it is a truly professional
publication worthy of the Lake

County Bar Association.
I recently ran into Gary
Schlesinger in the lunchroom
and he mentioned he was kind
of hurt that I hadn' t responded
to his letter to the editor a couple of months ago. You may
remember that Gary and I have
engaged in some light jousting
via letters to the ed itor in the
past. We have both enjoyed exchanging our views and have
had some fun in the process. I
was surprised that I had missed
his letter as I usually make a
concerted effort to look for any
letters, as I might be the target
of any complaints or suggestions. Actually, complaints and
suggestions are often the same
thing; the wording is just a little
different.
Through a mix-up at the
post office, many of us with an
office in Waukegan received our
November and December editions of The Docket on the same
day. With the rush of the holidays, I just didn't see Gary's letter in the November Docket. In
doing a quick review, I also saw
a letter from Mike Noonan directed my way in the same edition.
The letters were both directed to comments that I made
about the Bar poll for Associate

Judge applicants. The letters
were both welcome input.
Mike's particularly recognized
the growth in the relationship
between the bench and the Bar.
By now, I hope all of you know
that my view is that we are all
in this together. There is a feeling among the vast majority of
the membership that we can accomplish much more when we
work together to accomplish the
goals that are important to all of
us.
Both letters talk about the
number of responses to the Bar
poll and refer to the specific
questions asked on the poll. It
would seem that perhaps the
poll questions need to be reviewed to ensure that they do,
indeed, ask for responses from
the members of the Bar that will
give the Circuit Judges appropriate information to consider
when the appointments are
made. There is a logical inconsistency in the thought that a
person can be found qualified
on all of the questions on the
poll except the last one, when
the candidate is found unqualified. The thought that the judiciary should provide additional
information about the applicants at the time the poll is sent
out seems to ask us to step on
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the toes of the Bar Associa tion
committee. It is the Bar poll, not
the Judges' poll, after all. I
would think that the committee
could send out any information
that the Bar members would
like.
Mike and Gary, thank you
for your thoughts. As Mike
said, they were candid and cordial, a theme that I always want
to continue between the Bench
and Bar.
On another note, Bar Association Vice President Bob
Smith was kind enough to attend a press conference called
by Pat Salvi to encourage our
legislators to take no action in
Springfield that might call into
question the viability of the new
Circuit Judge positions created

I wish I had known!

by making Lake County a single
county circuit in the 19th and
creating a new 22nd single
county circuit for McHenry
County. This is not an issue
about polities or political party,
but an issue of access to justice,
timeliness, and public trust and
confidence. Any of you who
come to the courthouse know
that, despite our best efforts, we
are becoming overwhelmed
with the increased caseload in
several of our divisions. In 2004
we had a caseload of 8,322 cases
per judge here in Lake County,
compared to the state average of
4,936 cases per judge.
After getting permIssIOn
from the Executive Board of the
Associa tion, Bob read a short
statement to the press saying

that we need more judges here
in Lake County.
Attorneys
whose work takes them to all of
our divisions spoke asking that
the Legislature not attempt to
deprive the citizens of this
much-needed judicial resource.
This is an issue that is important to all of us as stewards
of the court system, but it is also
of critical importance to the citizens of Lake County who need
our system to function at the
highest level possible. Access to
justice should NEVER be about
politics. These three new judgeships will provide a better opportunity to address our divisional needs and improve your
lives in the courthouse.

Save yourself a headache and publish your
Public (legal) Notices with

PIONEER PRESS
YOUR

Call John

LOCAL

SOURCE

Bieschke, Legal Adverlising Manager
(847) 486-7233 • bieschke@pioneerlocal.com
3701 W. Lake Ave. • Glenview, IL 60026
Fax (847) 486-7456
(847) 486-9200
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Opportunities and Pitfalls in
Planning with a Joint Trust:
That Was Then, This Is Now
by Janet Rae Montgomery
I.

Introduction
and our crystal ball about which
In the changed and changing
spouse will die first is broken?
How can we be sure to shelter the
transfer tax environment in which
we are all now operating, fewer
estate tax exemption of the first
and fewer of the estates we are
spouse to die?
planning will be taxable. We have
The answer to these questions
all seen a decline in the number of
may very well lie in using a joint
federal estate tax returns we need
trust to plan.
to do at a first or even a second
Joint trusts, which sound jardeath. This is unlikely to change in
ringly like the very bad estate planthe future, as few if any of us bening device of the Joint Will, have
lieve that, if the estate tax is not
been shunned as an estate planning
abolished outright, there will be a
vehicle by most thoughtful practireturn to an exemption much betioners in common law states like
low $3,000,000. If we know that it is
Illinois. Until recently, joint trusts
were used almost exclusively for
unlikely in the future that a parestate planning for married couples
ticular couple will be subject to esin community property states - but
tate tax, but they will currently be
that is because the community
taxable if they don't plan wisely,
what can we do to give them a
property laws lend themselves
flexible document that can respond
(and in some cases demand) that a
jointly-owned and jointly-conto future tax law changes while still
giving them comfort that neither
trolled trust be used to hold comhas "given up" any property?
munity assets. In contrast, in comWhat can we do to add to the fleximon law states it has generally
bility of the estate plan in the combeen agreed that the uncertainty of
mon situation where there are very
the gift tax consequences and the
often few assets other than the
probability of adverse estate tax
house and the retirement accounts,
consequences militated against a
, - - - - - - - - - - - - - - - - - - - - , joint trust in all but
the most modest of
DAVID L. GATES & ASSOCIATES
estates, and should
INDIVIDUAL. MARITAL AND FAMILY THERAPY
be used only where
Dome&tic VioleM:t
Erq:lish & Spanish
there was no possiAnger Management
Evening & Saturday Appts. Available
AlcohoVlDrug Addictionllnltnutior\S Reasonablt'Rates
bility of tax.
Custody. Visitation, Divorce Mediation Licensed Marital & Family Therapist
The IRS has deChriitian Counseling
Certified Akohol & Drug Counselor
Thcraplay®
Approved AAMIT Supert'isor
cided to prove the
Sexual Addictions
cautious among us
wrong. Several re847-625-0606
SOl N. Riverside Dr., Suite J11
cent Private Letter
Gum... IL~31
("PLRs")
Rulings
www.davidlgates.com
suggest that a joint

III:

trust will work well for many clients - even in taxable estates. How
can we put the lessons of those rulings to work for our clients?
II. The Problems of Joint Trusts
in Common Law States
While the problems discussed
in this section have largely been
addressed in the PLRs - and handled in a manner favorable to the
taxpayers - a review of the gift and
estate tax issues raised by joint
trusts in common law states helps
us to understand why Joint Trusts
have traditionally been viewed
with such a jaundiced eye.
A. What do you mean by a
Joint Trust?
1. Definition
A joint trust is a trust
document created by a
married couple where both
spouses are the grantors of
the trust. The document
usually contains provisions
for the benefit of both
spouses while both spouses
are living (the joint lives),
for the surviving spouse
after the first spouse dies,
and for the descendants or
other beneficiaries who are
to receive the trust assets
after the death of the surviving spouse. This document is usually the chief
estate planning document
for the couple, and each of
them has a pour-over will
naming this joint trust as
the beneficiary of his or her
estate.
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While this seems simple, there are many questions about the trust still to
be answered:
Who is the trustee?
(Both spouses, one of the
spouses, another family
member, a child, a thirdparty?) Who can remove
and replace the trustee or
appoint successors in the
event of a vacancy? (Same
possibilities?)
Who can amend or revoke the trust and when?
(Both grantors acting together during their joint
lives, but then irrevocable in whole or in part - at the
first death? Either grantor
acting alone? Irrevocable
from the beginning? Either
grantor but only as to
"their" portion of the
trust?)
How will the assets be
administered and what
bookkeeping will be required during the joint
lives of the grantors? All
assets combined? Separate
property maintained separately? Joint property transferred in without any severance and an attempt to
continue to treat as joint? A
his, hers and ours approach? Who will be entitled to income and to principal (and from what share)
during the joint lives?
Who will have powers
of appointment over what
portion of the trust? Are
they lifetime powers or
strictly testamentary? Will
the powers be general or
limited? Who are the permissible appointees?
All of these questions still
need to be asked about Joint
Trusts today. But we have
some guidance now on how to

The Docket
answer them.
2. "Alleged Advantages"
Writing for the Notre
Dame Tax and Estate Planning Institute in 1995, Bob
Bellatti skewered both joint
trusts and the people who
wrote them as mad, bad
and dangerous to know.
Robert M. Bellatti, Farm
Estate and Tru st Planning
and Administration: Joint
Trust Transfer Tax Traps,
21 " Annual Notre Dame
Tax and Estate Planning
Institute (1995).
a. Probate Avoidance obviously can also
be achieved with standard dual trust planning.
b. Simplicity
there is only one document to read. And
maybe there will be a
smaller price to pay the
attorney for drafting
such a "simple" document.
c. Consistent
with Clients' Desire
for "Joint Ownership"
- assuming there is
such a thing. By transferring title of property
to a joint trust the clients get to see both of
their names on the
property, and get to
feel that nothing fundamental has changed.
This is not the case
when they are forced to
split property between
two separate trusts.
While it is certainly
possible to put property into dual trusts and then give the other
spouse access whether
by co-trusteeship or
trustee power of attorney naming that spouse

February 2006
as the trustee's agent still there is usually
some disquietude
evinced on the part of
the spouse who is
"giving up " property to
the other.
d. "Perfect" allocation of "Correct
Amount" to first
spouse to die - no matter who dies first while one commentator, who clearly hated
joint trusts, described
this "magic" as

II

too

good to be true and too
risky to recommend to
clients" (Bellatti, page
13-1) - it may be that
this actually works see part III below and
the discussion of the
PLRs on which the
technique now rests.
e. New basis in
the hand of the survivor - no matter who
dies first. Good reasons
remain to doubt this.
B. Non-tax Risks
Several non-tax problems
potentially are created by joint
trusts, particularly where one
spouse owns most of the assets,
or where each spouse owns
substantial assets separately.
Many of the non-tax risks remain true today, and should be
considered in recommending a
joint trust.
A transfer to a joint trust
generally results in the following potentially adverse consequences.
1. Loss of separate identity of property for divorce and other purposes.
The separate identity of
the property is lost for purposes of divorce (unless
substantial bookkeeping of
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"his, hers and ours" variety
is maintained. In that case,
why not just use separate
trusts to assist in the bookkeeping?
The ability of one
spouse to deal separately
with his or her "separate"
property - to buy, sell or
otherwise change the form
of the investment -- or to
change his or her estate
plan without the consent of
the other spouse is adversely impacted. Clearly, a
joint trust should only be
used in stable first marriage
situations - and this caution remains true today.
John Martin suggests that it
may be possible to use a
joint trust in a second marriage situation. See Martin,
at 297-298. With respect,
why not use separate trusts
and powers of appointment
to achieve the desired result? Usually spouses in a
second marriage understand that not everything is
"theirs."

2.

Do you really want the
creditors to have access
to all that property?
All of the assets of both
spouses may become subject to the claims of creditors of just one spouse. This
result can usually be
avoided if separate trusts
are used .
In addition, all of the
assets of both spouses may
become subject to the environmental liabilities of just
one spouse's separate property. Again, this result can
usually be avoided if separate trusts are used.
3. No Medicaid Planning
No Medicaid planning
will be possible for any of
the spouses' assets - which
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planning may be possible
with separate trusts.
4. Beware of using community property concepts in a common law
state.
Ten years ago, Bob Bellatti in the article cited
above described the uninformed use of joint trusts
because of their flogging by
unprofessional product
sales persons or through
the use of "do-it-yourself
formbooks" - as a nightmare brought on by
"hucksters and unwitting
general practice attorneys."
California, a community
property jurisdiction,
seems to be a source of
much of s uch hucksterism
- and the joint community
property trusts commonly
in use there are a ready
source of forms. While
California law invites (and
almost mandates) the use
of a single 2-grantor trust
for administering and
transferring community
property, those property
law concepts do not translate well into Illinois or
other common law states.
C. Tax Risks
1. Wasting the unified
credit of the first
spouse to die.
If, after the death of the
first spouse, the surviving
spouse (a) is the trustee of
all of the assets of the joint
trust or (b) receives the income from all of the assets
of the joint trust, then all of
the assets may be includible in the surviving
spouse's estate by reasons
of IRC §2036 or §2038. All
of the unified credit of the
first spouse to die is
wasted, and unnecessary
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estate tax may be paid in
the second estate. " It is well
known that the unified
credit of the first spouse to
die will be wasted if all assets are owned in joint tenancy with rights of survivorship. It would be surprising if a joint trust did
not raise similar estate tax
problems as the price for
being consistent with the
desire of many spouses to
own all assets jointly." BeIlalli, at page 13-6.
2. Taxable Gift on Funding
Taxable gifts may be
made by the spouses to
each other when the trust is
funded, and those gifts
may not qualify for the
marital deduction.
3. Problems of income
tax treatment for the
joint trust during the
joint lives.
4. Taxable gift by the survivor of the lIinherited" assets to the estate of the first spouse
to die.
A taxable gift may be
made by the surviving
spouse as to the first
spouse's assets at the first
spouse's death which does
not qualify for the marital
ded uction and which could
be a transfer of all the
jointly titled assets and be
in excess of the estate and
gift tax exemptions.
5. Taxable gift by the survivor of survivor's
own assets to the estate
of the first spouse to
die.
If the survivor leaves
his or her own assets in the
trust and they are allocated
after the first death to the
estate of the first spouse to

Ticor Title is committed to providing added-value services and programs for its attorney
customers. Now, it's easier than ever before for attorneys to team up directly with one of the
nation's leading underwriters as a member of the Ticor Approved'· Attorney Program.
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enjoy a wide array 01 benefits ...
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• Utilize resources oj a tull service title underwriter. Ticor Title's knowledgeable

For more information on the ficor Approved"·
Attorney Program. call us at 1·800·51, 3·761,1.
visit us at www .illinois.ticortitle .com . or
contact your local Ticor Title account manager
at one of our convenien t Chicago-area offices.

staff is available to assist you in all phases of the real estate tra nsaction.
· Strengthen the involvement between you and your clients throughout the
entire real estate transaction.

• Enjoy the conveni ence of receiving payment at closing.
• Partner with one of the nation 's leading title underwriters to receive
expert training and continued underwriting support.

· Close at anyone of our convenient closing locations throughout the
Chicago met ropolitan area.

TICOR TITLE
INSURANCE CO.
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die that may be a taxable
gift not qualifying for the
annual exclusion. If the surviving spouse does not act
to "take back" his or her
assets, isn't there a lifetime
gift of those assets to the
remainder beneficiaries?
6. Disclaimers are made
difficult if not impossible.
If the surviving spouse
wishes to disclaim a portion of the joint trust, this
may not be possible without conclusively establishing which assets belonged
to the surviving spouse (as
to which a qualified disclaimer is not possible) and
which to the deceased
spouse.
7. Marital deduction may
not be available following the death of the
first spouse.
If care is not taken to
meet the marital deduction
requirements for a QTlP or
general power of appointment trust. Often, the joint
trust is drafted in such a
way that its terms are inconsistent with marital d eduction qualification.
8. A joint trust is not a
QSST.
A typical jOint trust
may not meet the requirements for owning S corporation stock - even during
the lifetime of both
spouses, as the joint trust
has not one but two grantors.
9. A joint trust should
not be the beneficiary
of life insurance.
Designating a joint
trust as the l:>eneficiary or
owner of life insurance
may vest the surviving
spouse with incipient inci-
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dents of ownership and
cause inclusion or taxation
of the insurance.
10. A joint trust is a problematic beneficiary for
qualified plan benefits.
11. How can assets held in
a joint trust still be
"separate" assets?
While Bellatti is willing
to concede that one possible use for a joint trust is to
hold assets where the combined assets of the spouse
is below the estate tax exemption threshold - assuming the gift tax issues
can be disposed of, he rejected the notion that there
is a "conservative" way to
use a joint trust in a taxable
situation. It is unclear under the laws of most states
"whether it is possible to
maintain separate ownership that has to be recognized for federal transfer
tax purposes merely by
keeping private records of
who really owns what under the surface of the record title ownership in the
joint trust. " Bellatli, at 1311. The dual trust forma t
serves the function, if no
other, of keeping the assets
straight and clearly titled in
two different names. If anything, trying to maintain
separate shares inside a
joint trust increases complexity and administrative
costs rather than simplifying anything.
Many of Bellatti's complaints about the technique
were about the uncertainty
surrounding it - remember
this article was written in
1995. His advice could be
summarized: Don't try this
at home - absent better ad-

vice from the IRS. We are
fortunate that many of Bellatti's concerns have been
directly addressed by several reassuring PLRs.
Based on the foregoing
very persuasive arguments,
until about 2003 most practitioners avoided the use of
a joint trust except in the
simplest of non-taxable estates. See the sample joint
trust and notes accompanying same in Bart, Carroll,
Hamilton, Harrison & Morgan, IlCLE Illinois Estate
Planning Forms and Commentary, 2002 at §§2.35 2.36. These practitioners
caution that:
A joint trust should be
used only in limited circumstances. The first and
foremost circumstance is
that the clients do not have a
taxable estate. Further, if the
clients may have a taxable
estate in the future, a joint
trust should not be used.
Joint trust should not
be used generally for estate
tax planning for a common
law state like Illinois because the trusts are subject
to the argument that the
surviving spouse transferred property to the family or credit shelter trust. If
the surviving spouse transferred property to the
credit shelter trust, under
Code §2036 the credit shelter trust may be incl uded in
the taxable estate of the
surviving spouse as a transfer with a retained interest.
That was then, this is
NOW.

rant

III.

Page 12

The Docket

III. The IRS to the Rescue
Very pro-taxpayer private letter rulings published in 2001 and
2002 now suggest that a joint trust
will work even in a taxable estate.
If you want to plan in a potentially
taxable situation (that is, where the
clients' combined assets exceed one
estate tax exemption - greater than
$1.5 million in 2005, greater than $2
million in 2005, etc.), it is important
to draft your joint trust to fall
within the parameters expressed in
these first two PLRs.
A. PLR 200101021 (10/212000)
The facts were summarized
as follows: Hand W (also referred to as Grantor A and
Grantor B) create a joint trust of
which H is the initial trustee.
The trust was to be funded
with property which H and W
owned in tenancy by the entirety. (In Illinois, this would
mean a principal residence.
Under Illinois law, tenancy by
the entirety is a form of joint
tenancy.] The trust provides as
follows:
1. During Joint Lives of
the Grantors:
a. Income and
Principal of the
Joint Trust.
During the joint
lives of the grantors,
the trustee is to apply
income and principal
for their comfort, support, maintenance,
health and general welfare. The trustee (who,
remember, is one of the
grantors) may also pay
additional sums to either or both of the grantors, or to a third party
for the benefit of either
grantor, as Grantor A
directs, or if he is not
capable of this decision,
as Grantor B directs.

b. Amendment of the
Trust.
Either grantor may
amend the trust while
both grantors are living
by delivering the
amendment in writing
to the other grantor at
least 90 days before it
becomes e ffective.
(Presumably if one
grantor does not agree
with the terms of the
amendment, they can
exercise their nuclear
option and blow the
trust up during the 90
day waiting period.)
c. Termination of the
Trust.
While both grantors
are living, either one
may terminate the trust
by written notice to the
other grantor. If the
trust is terminated, the
trustee is directed to
deliver the trust property to both grantors in
their name as tenants in
common.

2.

Upon the death of the
first grantor, he or she
has a testamentary
general power of appointment over the
entire joint trust to be
exercised by will.
3. Rights of the surviving
grantor:
a. An irrevocable
Credit Shelter Trust is
funded, if the spouse
survives by six months.
This happened to be a
pecuniary formula: "an
amount of Trust property sufficient to equal
the largest amount that
can pass free of federal
estate tax by reason of
the unified credit" is to
be allocated to the
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Credit Shelter Trust.
~ote that the increase
in the amount of the
estate tax exemption (or
unified credit) suggests
that a fractional funding formula be used
instead. ~ow, state estate taxes should also
be considered in describing that formula.
For Illinois residents
owning only Illinois
property whose property does not exceed $4
million in value, there
should be no need to
worry about the state
esta te tax until 2009.
b. An outright bequest of the balance of the estate is
made to the surviving grantor (the
surviving spouse).
c. Terms of the credit
shelter trust:
(1) During the life
of the surviving grantor, the trustee is to pay
or apply for her/ his
benefit any part of the
income and/or principal of the trust as is reasonably necessary for
the survivor's support
and maintenance (ascertainable standards).
(2) The trustee may
also pay income and
principal to the joint
descendants of the
grantors for their maintenance, support and
education (ascertainable standards).
d. Limited power of
appointment in the
surviving spouse
At the death of the
surviving spouse, "he
or she shall have a limited power to appoint
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the Credit Shelter Trust
among the grantors'
joint descendants." If
the spouse fails to exercise the limited power,
then the trust is divided
into shares for children
(and descendants of a
deceased child). The
statement of facts does
not say if the children's
shares continue in trust.
B. PLR 200101021 Rulings
Requested
The taxpayer requested
rulings on the following points,
and received a favorable ruling
with respect to each one of
them.
1. The contribution of
jointly held assets to
the joint trust will not
constitute a gift by either Grantor A or
Grantor B.
Ruling 1: The IRS decided
each grantor's power to
terminate the trust and received his or her contributed property back meant
that the initial property
contributed to the trust was
not a completed gift. Reg.
§25.2511-2
2. Payments to or for the
benefit of either Grantor during the term of
the trust will not be
considered a gift, or, if
such a payment is a
gift, will qualify for
the gift tax marital deduction.
Ruling 2: If either grantor
exercises the term ina tion
right during lifetime, he or
she will receive back an
undivided 50% interest as a
tenant in common to the
balance of the trust assets.
The IRS decided that therefore, during their joint lifetime, each payment from
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the trust to one spouse is a
gift of a 50% interest in that
payment from the other
spouse - which gift qualifies for the marital deduction.
3. The value of the entire
joint trust will be includible in the estate
of the first grantor to
die.
4. On the death of the
first grantor, the surviving grantor will be
treated as having made
a gift of the survivor's
share of the trust property to the deceased
grantor - and that gift
will qualify for the
marital deduction.
Rulings 3 and 4: The IRS
concluded that (a) on the
death of the lirst grantor,
the portion 01 the trust attributable to that deceased
grantor's contribution to
the joint trust would be includible in his or her estate
under Code §2038. The balance 01 the trust property
would be includible in the
deceased grantor's estate
under Code §2041.
"Further, all the deatl.
of the first deceasing
Grall tor, the surviving
Grantor is treated as
relinquishing his or her
dominion alld call tro I
over the surviving
Grallto,s one-half interest in Trust. Accordingly, all the death of
the first deceasing
Grantor, the surviving
Gralltor will make a
completed gift under
section 2501 of the surviving Grantor's entire
interest in Trust. This
gift will qualify for the
marital deduction un-
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der section 2523."
This is the most startling
part of the ruling, and the
one which sweeps aside
many of the issues raised
above as to the efficacy of
the joint trust technique to
fund a credit shelter trust.
5. Any property of the
surviving grantor which
passes to the Credit Shelter Trust will not be
treated as a gift by the surviving grantor (but will be
treated instead as having
been placed in the Credit
Shelter Trust by the deceased grantor (through the
exercise of the general
power of appointment).
6. Future payments from
the Credit Shelter Trust to
beneficiaries, other than
the surviving spouse, will
not be a gift from the surviving spouse to such
beneficiaries, and none of
the assets in the Credit
Shelter Trust will be included in the estate of the
surviving grantor. (The
ruling request combines
these last 2 points into
one.)
Rulings 5 and 6: To the extent the Credit Shelter trust
is funded, for administrative purposes that property
is treated as passing from
the deceased Grantor and
not from the surviving
Grantor. Thus, (a) any future payments from the
Credit Shelter Trust to
beneficiaries other than the
surviving Grantor are not
gifts from the surviving
Grantor, and (b) nOne of
the assets in the Credit
Shelter Trust belong to the
surviving Grantor and the
surviving Grantor has only
a limited power of appoint-
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ment over them such
that they are not includible in his or her
estate.
Probably the only adverse
point in the ruling was
added to Ruling 3. There
the IRS did comment that
only those assets contributed to the joint trust by the
first grantor to die would
receive a basis adjustment
under Code §1014(a). Otherwise, pursuant to Code
§1014(e), a basis adjustment
is denied those assets
owned by the surviving
grantor. Unfortunately, although some commentators did argue that there
should be a full basis adjustment for property passing to a credit shelter trust
(particularly a spray trust
like this one) did not return
to the surviving grantor
directly or indirectly, in
this ruling the IRS clearly
disagrees with that conclusion.
C. PLR 200210051 (12110/2001 )

The facts were summarized
as follows: Hand W created a
joint trust and then amended
and restated it. The trust is
funded with assets owned as
joint tenants with rights of survivorship or in their individual
capacity. Hand Ware cotrustees during their joint lives,
the survivor then acts as sole
trustee, after that the children
or trustees chosen by them are
to act. The trust provides as
follows:
1. During Joint Lives of
the Grantors:
a. Income and Principal of the Joint
Trust.
During the joint
lives of the grantors,
the trustee is directed
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to pay to the grantors
all income unless they
request in writing that
the income be held and
added to principal. In
addition, the trustee is
to pay to the grantors,
or to either of them, as
much of the principal
as they may request in
writing.
b. Amendment of the
Trust.
Either grantor may alter or amend the trust with
the consent of the trustee(s)
while both husband and
wife are living.
c. Termination of the
Trust.
While both grantors are
living, either one may revoke and terminate the
trust in whole or in part,
and the trustee is to deliver
the trust property as the
grantors direct. Upon the
death of either grantor, the
trust becomes irrevocable.
2. Upon the death of the first
grantor:
a. Tenns of the Marital
Trust: A Marital Trust is
funded which provides for
all income to the survivor
and such amounts of principal as the survivor directs. In addition, the surviving spouse has a general
testamentary power of appointment over the Marital
Trust.
b. Tenns of the Family
Trust: An irrevocable Family Trust is funded with the
balance of the joint trust.
(1) The Family Trust
pays the survivor all of
the income, and may
pay principal to the
survivor or to the
"issue of both Donors"
on the ascertainable

standards of health,
support, maintenance
or education.
(2) The surviving
spouse does not have a
limited power of appointment over the
Family Trust and at his
or her death, the trust is
to be distributed to issue.

D. PLR 200210051 Rulings
Requested
The taxpayer requested
rulings on the following points,
and received a favorable ruling
with respect to each one of
them .
1. The value of the entire
trust will be included
in the estate of the first
spouse to die.
Ruling 1: Because each
grantor holds a power to
revoke the entire trust during their lifetime, the property a deceased grantor
contributes to the joint trust
is includible in his or her
estate under Code §2038.
In addition, because
ei the r grantor has the
power to direct that any
property of the trust be distributed in accordance with
that grantor's instructions
(which could include distributions to the grantor, his
estate, or the creditors of
either), the portion of the
joint trust property that the
surviving grantor contributed to the trust would be
includible in the deceased
grantor's estate under Code
§2041.
2. On the death of the first
spouse, the surviving
spouse will be treated as
making a gift that qualifies
for the marital deduction to
the deceased spouse with
respect to the portion of the
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Trust property that is attributable to the surviving
spouse's contributions to
the Trust.
Ruling 2: The surviving
grantor will relinquish dominion and control over his
or her interests in the joint
trust property on the death
of the first grantor. Accordingly, on the death of the
first grantor, the surviving
grantor will make a completed gift under Code
§2501 of the surviving
grantor's entire interest in
the trust, and tms gift will
qualify for the marital deduction under Code §2523.
3. To the extent that the
Family Trust is
funded, any portion of
the property that
passes to the Family
Trust that originated
with the surviving
spouse will not constitute a gift by such
spouse.
Ruling 3: To the extent the
Family Trust is funded,
property passing to the
Family Trust is treated as
passing from the deceased
grantor (under either Code
§2038 or Code §2041), and
not from the surviving
grantor.
4. Future payments from
the Family Trust to
beneficiaries other
than the surviving
spouse will not constitute a gift from the surviving spouse to these
beneficiaries, and
none of the property
attributable to the surviving spouse will be
includible in the estate
of the surviving
spouse.
Ruling 4: Any future pay-
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ments from the Family
Trust to beneficiaries, other
than the surviving grantor,
will not constitute a gift
from the surviving grantor
to those beneficiaries, and
none of the assets held in
the Family Trust will be
includible in the surviving
grantor's gross estate.
E. LR 200403094 (9/24/2003)
This ruling does not strictly
concern a joint trust, but delves
deeper into the fascinating use
of general powers of appointment to cause property to be
included in the gross estate of a
deced ent. The facts were summarized as follows:
I . H creates a living trust.
H will execu te a trust
and fund it with his own
assets. H reserves the right
to amend or revoke the
trust, or to withdraw income or principal from it.
His rights to amend, revoke
or withdri\w income or
principal are suspended
during any period he is incompetent. During any period of incompetency, the
trustees are authorized to
pay income and principal
on ascertainable standards
and to make gifts to Wand
descendants. H is the initial
trustee, with two individuals [presumably not Wand
not beneficiaries1 to follow
him in the event of disability or death.
2. W has a general power
of appointment over a
portion of H's living
trust.
The trust also granted
W the following power of
appointment:
At my wife's death,
if I am still living, I give
to my wife a testamentary general power of
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appointment, exercisable alone and in all
events to appoint part
of the assets of the
Trust Estate, having a
val ue equal to
(i) the amount of
my wife's remaining
applicable excl usion
amount less
(ii) the value of my
wife's taxable estate
d etermined by excluding the amount of those
assets subject to tms
power, free of trust to
my d eceased wife's estate or to or for the
benefit of one or more
persons or entities, in
such proportions, outright, in trust, or otherwise as my wife may
direct in her Will.
If W survives H, a fractional division of the Trust
Estate is to occur, with a
Family Trust being funded
and the marital portion (if
any) of the trust being distributed outright to W. The
Family Trust is a spray
trust among Wand H 's descendants. W has a testamentary power of appointment over the Family Trust
limited to H's descendants.
3. W executes a Will exercising the general
power.
W plans to execute a
Will, and to exercise her
testamentary general power of appointment as follows:
I exercise in favor
of my estate the power
of appointment given
to me by the Trust created by H, and direct
that assets having a
value equal to (i) the
amount of my remain-
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ing applicable exclusion amount less (ii) the
value of my taxable
estate, determined by
excluding the amount
of those assets subject
to this power, be distributed to my estate as
soon after my death as
possible.
4. H is a beneficiary of
the trust created under
W's will after the exercise.
Further, the will provides that if H survives W,
H will receive outright the
marital fraction of W's estate, and the balance of W's
esta te will be held in a
Family Trust. W's Family
Trust is a spray trust for the
benefit of Hand H's descendants. H has a testamentary power of appointment over the Family Trust
limited to his descendants.
H is the trustee of the testamentary trust with two individuals named as successor trustees.
F. PLR 200403094 Rulings
Requested
The taxpayer requested
rulings on the following points,
and received a favorable ruling
with respect to each one of
them.
1. If Wife exercises her
general power of appointment over Husband's
Trust, Husband will be
treated as making a gift
that qualifies for the federal gift tax marital deduction to Wife with respect
to that portion of the Trust
appointed by Wife.
2. If Wife predeceases
Husband, the value of the
assets in Husband's Trust
over which she holds a
power of appointment will
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be included in Wife's Estate.
Rulings 1 and 2: Husband's
initial contribution of assets
to Trust will not be a completed gift, because he will
retain the right (under either Code §2036 or Code
§2038) to withdraw assets
and to revoke his transfer
and revest title in himself.
If Wife predeceases Husband, the value of Trust
assets over which she holds
a power of appointment
will under Code §2041 be
included in her gross estate.
On the death of Wife
during Husband 's lifetime,
if Wife exercises her power
of appointment, Husband
is treated as relinquishing
his dominion and control
over the property subject to
that power of appointment.
Accordingly, if Wife predeceases Husband and exercises her power, Husband
will make a completed gift
under Code §250J. Husband's gift will qualify for
the federal gift tax marital
ded uction under Code
§2523.
3. Any assets that onglnated in Husband's Trust
and that pass to or from
Wife's Family Trust will
not constitute a gift from
Husband to the other
beneficiaries of the Family
Trust.
4. Any assets that originated in Husband's Trust
and that pass to Wife's
Family Trust will not be
included in Husband's
gross estate.
Rulings 3 and 4: Since Husband will be treated as having made a completed gift
to Wife of that portion of
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the Trust appointed by
Wife, then at Wife's death
she is treated as the owner
of the Trust assets she appoints. Accordingly, any
assets that originated in the
Trust and that pass to or
from Wife's Family Trust
will not constitute a gift
from Husband to the other
beneficiaries of Wife's Family Trust.
Husband does not have
a general power over
Wife's Family Trust, so any
assets that originated in
Husband 's Trust and that
pass to Wife's Family Trust
will not be included in
Husband's gross estate.
The use of this ruling is
not limited to joint trusts.
IV. Who should have a joint trust?
Who should not?
A. Nontaxable Estate is still a
good candidate
The number of nontaxable
estates is growing with the
growth of the federal estate tax
exemption. While the Balkanization of America with respect
to state estate taxes continues,
those taxes are low enough that
they ought not drive the nonuse of the joint trust.
B. Can be used in taxable estate (combined assets over
$1.501 or over $2m in 2006) if
the following conditions apply:
1. Stable marriage where
partners trust one another
and there is no divorce on
the horizon (or even over
the horizon). (Usually some
self-selection occurs on this
point.)
2. Both spouses are U.S.
citizens (while no doubt
qualified domestic trust
provisions could be added,
there is still a limitation on
the amount of gifts to noncitizen spouses, and gift
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results substantially drive
the joint trust).
3. Neither spouse is a
"target" for claims. Practically speaking, this means
that a joint trust should not
be used for physicians, attorneys, engineers, or chief
financial officers of publicly
traded companies. You
may insert the profession of
your most recent estate
planning client who had
creditor concerns here.
4. Clients are willing to
keep good records and do
not need the physical existence of two separate trusts
to prompt them to do that.
Because of the basis issues
still involved, it is important to know (a) who owns
(or owned) the asset, and
(b) its tax basis in that
owner's hands.
5. There is an aversion to
titling assets in other
spouse's trust OR
6. There are not enough
assets to go around. Do not
underestimate the utility of
the "springing completed
gift'· to assist you in the
trust situation where it is
difficult to fund the exemption amount in both estates.
Note that in the first
PLR discussed, each spouse
was considered to have
contributed 50% of the
value of the joint trust. You
can make that allocation
either in the trust (by providing for withdrawal
rights or general powers),
or you can arrange the assets outside the trust before
their contribution to it, or
you can use a device common in California where it
is called a declaration of
community property and
have your clients sign a
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declaration of joint ownership. However, see point 1
above. Note that you will
want to exclude from that
declaration both (a) property inherited from H's or
W's other family members,
and (b) qualified retirement
accounts or other assets
which are restricted to
ownership by either one
spouse or the other without
adverse income tax or other
results (restricted stock or
options, for example).
7. Adequate warning of
the "dangers" of the trust
should be given.
V. Simplicity can be Deceptive:
What should the Joint Trust
say?
A. A joint trust looks very
much like a single Declaration
of Trust with some special attention paid to the following
issues:
I. Who are the trustees?
Both Hand Ware initial
grantors and trustees (see
page 1).
2. General Power of Appointment given AND EXERCISED at page 2 of the
trust.
3. Certain powers of appointment (both general as
to the Marital Trust and
limited as to the Family
Trust) are given to the surviving spouse.
4. Power to revoke
(Article X) is held by both
grantors or either grantor.
B. Each of these issues needs
to be considered for your clients if you are going to use this
type of trust in your planning.
VI. What's all this about Powers
of Appointment and Basis?
A. PLR 200210051: Embellishing the Code §1014 issues
As part of Ruling 1 in the
second PLR discussed in Part
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III of this outline, the IRS
spends some time discussing
the §1014 basis adjustment issues presented in the joint trust
with respect to property
"returning" to the surviving
grantor. These are commonly
referred to as the "step-up"
rules - but it is important to
note that the basis could just as
easily step-down if the value at
date of death has declined below the pre-death basis in the
hands of the grantors.
Code §1014(a) provides
that the basis of property in the
hands of a person acquiring the
property from a decedent is the
fair market value of the property at the date of the decedent's death (or alternate
valuation date) . In planning for
spouses generally, we cannot
use the alternate valuation
date, unless the client is willing
to pay estate tax at the first
death.
Code §1014(b)(9) provides
that, for purposes of §1014(a),
property acquired from the decedent includes property acquired from the decedent by
reason of death, form of ownership, or other conditions, incl uding prope rty acquired
through the exercise (or the
non-exercise) of a power of appointment, if such property is
required to be included in determining the value of the decedent's gross estate for federal
estate tax purposes.
Section 1014(e), however,
provides an exception to the
general rule of §1014(a). Thus,
if appreciated property was
acquired by the decedent by
gift during the one-year period
ending on the date of the decedent's death, and the property
is acquired from the decedent
by, or passes from the decedent
to, the donor of such property,
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the basis of such property in
the hands of the donor is the
adjusted basis of the property
in the hands of the decedent
immediately before the death
of the decedent.
While many people
thought that if the property
passed to a Family Trust, this
meant it did not return "to" the
donor, the IRS thinks otherwise, and rules that the property passing to the Family
Trust attributable to the surviving grantor's share of the joint
trust returns to the surviving
grantor indirectly and will not
have a basis adjustment by reason of passing through the deceased grantor's estate. Thus,
§1014(e) will apply to any trust
property includible in the deceased grantor's gross estate
that is attributable to the surviving grantor's contribution to
the trust and that is acquired
by the surviving grantor, either
directly or indirectly, pursuant
to the deceased grantor's exercise or failure to exercise, the
general power of appointment.
In support of this position, the
IRS cites the legislative history
of Code §1014(e) - See H.R.
Rept. 97-201, 97 th Cong, 1" Sess.
Quly 24, 1981). The legislative
history talks about indirect return in the form of a gift that
increases the marital deduction
in the donor spouse's estate:
The denial of a
stepped-up basis applies
where the donor receives
the benefit of the appreciated property regardless of
whether the bequest by the
decedent to the donor is a
specific bequest, a general
bequest, a pecuniary bequest, or a residuary bequest. However, in the case
of a pecuniary bequest, the
donor will receive the bene-

The Docket
fit of the appreciated property only if the inclusion of
the appreciated property in
the estate of the decedent
affected the amount that
the donor receives under a
pecuniary bequest.
(pp 188-189). Thus, it is argued, that §1014(e) acts to deny
a new basis if the property increases the surviving spouse's
estate, even if the property is
not used to fund the marital
ded uction trust.
To some, basis adjustment
is "merely ancillary to the more
important sheltering" of the
unified credit of the first
spouse to die. Malcolm A.
Moore and Jeffrey N. Pennell,
Maximizillg Use of Both Spollses'
Trallsfer Tax Exemptions, ACTEC Annual Meeting, February
2005, page 6.
B. Exploiting these PLRs in a
"dual trust" plan
1. What if there are "not
enough assets" to go
around?
Example: Hand W
have $4.5 million in assets.
The assets are:
House:
$2,000,000
Investments:
$1,000,000
H's Retirement
$1,500,000
Plan Assets:
Of course, H has
named W as the beneficiary
of the retirement plan assets (with H's trust or some
trust created under H's
trust, named as the contingent beneficiary).
"Usual" planning tells
us to put the house in W's
trust. If W dies first, W's
credit is covered. If H dies
first, well, half of H's Family Trust is funded, and W
can disclaim, to fully fund
the Family Trust. But with
such disclaimer planning,
the plan assets have to pay
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income out each year and
the Trust is "wasting" during W's remaining lifetime.
Moreover, what if H is
15 years older than W, but
W is in poor health? What
does our crystal ball tell us
to do?
How about a joint trust
for the non-plan assets,
which will, by written
agreement before contribution to the joint trust, be
treated as owned I> by H
and I> by W? The trust further provides that the first
spouse to die has a general
power of appointment over
the entire trust assets - and
that power is exercised by
both Hand W to take effect
on the death of the first to
die - to fund a Family
Trust.
H dies in 2005. H's
Family Trust is funded
with $1.5m - $1.0m will
have a basis adjustment,
the balance will not. The
additional $500,000 of the
estate tax exemption passes
to a marital trust for W. At
W's subsequent death, W's
gross estate incl udes the
marital trust assets and the
balance of the plan assets.
W may even have a general
power over so much of the
Family Trust as is necessary to fully fund W's unified credit.
If W had died in 2005,
same result.
The use of the cross
general power of appointment has made our crystal
balls obsolete.
2. Compare the revocable
joint trust to a lifetime
QTIP
When a more propertied spouse (M) wanted to
use the unified credit of the
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less propertied spouse (L),
but didn't want to just
make an outright gift, we
have been using an inter
vivos QTIP to accomplish
this result. Usually this is
used in second marriage
situations where the more
propertied spouse wished
to make sure the property
came back to M's family
and wanted also to be able
to benefit from the property if M survived L.
The property is transferred to a trust for Land L
has a period during which
a full withdrawal can be
exercised over that property. If the property is not
withdrawn, it remains in
the trust for L. A QTIP election must be made for the
trust. (As L's withdrawal
right terminated, the trust
only qualifies for the marital ded uction if a gift tax
return making the QTIP
election is filed.) The trust
provides that L gets the
income for life (and, if M is
feeling generous, may provide for invasion of principal on ascertainable standards and/or for a limited
power of appointment). At
L's death, a Family Trust is
funded. If M survives, M
and M's children are beneficiaries of this Family
Trust on ascertainable standards. M usually has a limited power of appointment
over this Family Trust. If M
does not survive, trusts for
M's children are created.
There are a few scary
moments in this planning:
What if L exercises the
withdrawal right at the outset? M is disappointed in
this result.
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What if there is a divorce? L gets to keep the
income stream from the
trust for life anyway. M is
disappointed in this result.
What if L survives M?
Then the trust continues for
L until L's death. While M's
children are usually pretty
disappointed in this result
too, this is just something
M needs to have planned
for.
Compare this to the
general power of appointment techniques described
in the PLRs. M doesn't
have to create a trust for L
or give L any withdrawal
rights. All M has to do is
give L a general power of
appointment (limited to
creditors of L's estate) in
M's Trust. Limitations as to
time and amount can be
imposed in M's Trust. It
may even be subject to consent of a nonadverse party
(like the accountant) (IRe
Reg. §20.2041-3(c).) Everything can be revoked by M
at any time - if L does
something M doesn't like,
M amends the Trust to
eliminate the power. If M
and L divorce, M amends
the Trust (or provides at
the outset that L has this
power only if L is his
spouse at L's death). Nothing has to be put in L's
name. L has no lifetime income from the property.
Yes, you have to monitor L's exercise of the
power. If M becomes disabled, you may have to
give M's agent under a
property power of attorney
the power to amend M's
trust if L exercises power in
an "undesirable" fashion.
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3. Can these techniques
be used in a second
marriage?
"Adjustments to the
joint trust concept can accommodate the objectives
of spouses in a second marriage." John H. Martin,
"Estate Planning in a New
Environment," ABA Real
Property, Probate and
Trust Journal. Volume 39,
Number 2, Summer 2004, at
page 298.
Mr. Martin suggests
that:
Limitations in the right
to revoke and receive property from the joint trust can
be imposed - each spouse
receives only the percentage of the trust contributed.
Limitations on the general power of appointment
(descendants of the other
spouse or creditors of my
estate) can be imposed.
The survivor retains
control over only the portion of the trust he or she
contributed.
The Family Trust and
Marital Trust funded with
the portion of the first
spouse to die have only
limited benefits for the survivor - and the survivor
has no power to change
them. Or, broad standards
of distribution of income
and principal for the survivor can be specified. "Only
the clients can decide on
the proper balance between
these competing interests."
However, the potential
for a loss of identity of the
originator of the assets is
clearly present in a joint
trust, while not if two separate trusts are used. While a
joint trust "is adaptable to
disproportionate owner-
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ship patterns and to second
marriages" (Martin, at 299),
so is a dual trust plan, and
in a manner which makes
the bookkeeping issues
clearer for all the parties.
VII. Conclusion
In our estimation, the joint
settlor revocable trust, or its single
settlor counterpart, seem to be well
considered options that allow a
couple to mimic the effect of S [the
surviving spouse] making a deathbed gift to D [the deceased spouse]
of enough wealth to run through
D's estate and maximize the tax
sheltering benefits of D's unified
credit (or CST exemption). The
government's Rulings on the effect
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of this planning are favorable to
taxpayers in every aspect except to
the extent the taxpayer wanted to
avoid §1014(e) and generate a new
basis in both spouses' assets at D's
death - Moore and Pennell, id.
The joint trust seems to be a
technique that we believe our clients would like, but that fear of IRS
backlash has prevented us from
using.
The IRS is giving the green
light to using joint trusts with cross
general powers of appointment,
and we expect to be seeing them
more and more. However, in drafting such a joint trust, be sure to put
the general power being exercised
by the first to die in a context sanc-

tioned by the IRS in the PLRs cited
here - just using a community
property formula or form will not
work in a common law state.
As always - let's be careful out
there.
This ollt/ine is not a legal opinion and
may not be relied upon for penalty
protection per CirClilar 230 guidelines.
Pokorny and Associates, Limited
1000 Jorie Boulevard, Suite 260
Oak Brook, Illinois 60523
630-571-6500
Fax: 630-571-8780
jrm@pokorny.com
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Is a Dynasty Trust For You?
by Robert Weber

W

hen you hear the term
"Dynasty," do you
think of a television
series, or the Kennedy family, or
the Bush family or what White
Sox fans are hoping for? Well,
w hen a trust officer hears the
word, the term "Dynasty Trust"
will probably spring to mind.
WHAT IS A DYNASTY TRUST?
A Dynasty Trust is a generation skipping transfer trust. Dynasty Trusts are long-term trusts,
set up so they survive 21 years
beyond the death of the last beneficiary alive when the trust was

created. This means, of course,
that the trust will go on even after
the death of the settlor, and more
importantly it may go on beyond
the death of the settlor's children.
In several states including Illinois, Missouri, Wisconsin, Arizona and Florida, the "Rule
Against Perpetuities" has been
revoked. And, the individual creating the trust doesn't have to be
a resident of these states, so long
as the trust has some nexus to the
state.
WHY IS THIS IMPORTANT?
As you know, when you pass

your estate on to your children, it
is subject to an estate transfer tax.
When your children pass the estate on to your grandchildren, it
is subject to another transfer tax .
In other words, every time the
assets change hands as they pass
from one generation to another,
they are subject to an estate transfer tax. But, what if you can set
up a trust that will make distributions to your children and your
grandchildren, and with people
living longer, maybe even to your
great-grandchildren, without second or third estate transfer taxes?

The Professional Difference

Litigation Support Group
DAM, SNELL, & TA VEIRNE, LTO
Certified Public Accountants
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Accounting + Tax + Consulting
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Skip McCann CPA, CVA
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(847) 367-4448
www.dstcpa.com

o
o
o
o

o
o

Business Valuations
Forensic Accounting
Fraud & Embezzlement
Economic Damages
Estate & Gift Tax
Shareholder Disputes

o Divorce

o Business Litigation
o Business Interruption
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o Employment Litigation

"When we work with clients Wt strive 10 be Decessw/e, to compltlt work in a
timely manner, and 10 provide Ihe very highest level of qUillity. This
Professional Differenc. is wlwJ distinguishes our firm. "
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How valuable is that? In fact, in
the states that have eliminated
the "Rule Against Perpetuities,"
the trusts can continue until all of
the trust's funds have been distributed, or the last descendant of
the settlor has died. Consider
also that with estate tax rates that
can climb as high as 48%, eliminating the tax for several generations makes this trust even more
desirable.
WHY ELSE IS A DYNASTY
TRUST DESIRABLE?
There are no tax savings
when the trust is first created.
The trust savings occur at the
deaths of the descendants. This
means that even though the trust
assets are accumulating for years,
there are no federal gift or estate
taxes on:
./ Distributions from the
trust to the settlor, while
the trust is in force,
./ Distributions to the
settlor's descendants or at
the descendant's death
while the trust is in force,
and
./ Distributions of trust assets when the dynasty
trust ends.
In addition to tax savings derived from using this trust, the
grantor can exercise some control
over the distribution of assets.
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While it is said
that you can't
control your assets from your
grave, with the
use of a Dynasty
Trust, you can.
The trust has a
trustee who controls it.
Therefore, you can msert
conditions
that the trustee
must follow. Such discretionary
clauses can require a college education before the descendant can
get access to the assets; or have
the trustee determine the ability
of the descendants to support
themselves; or if a beneficiary is
financially irresponsible, use a
"spend-thrift" clause. By restricting the access of the beneficiary
to the assets, the grantor can prevent creditors of the beneficiary
from attacking trust assets for indebtedness, or prevent divorcing
spouses of a beneficiary from laying claim to trust assets.

•
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since Dynasty Trusts are sophisticated estate planning tools that
involve complicated issues of federal tax law, as well as state trust
law, you want someone knowledgeable to prepare the documents, and suggest which assets
should be transferred to the trust.
Fund the trust with tax free
assets, since the IRS taxes income
from these trusts very heavily.
Because the trust will go for
such a long time, use a corporate
trustee. However, if the settlor is
concerned, the trust can provide
for an advisory committee (other
than the settlor) to ensure family
involvement.
For maximum advantage,
fund the trust to the extent of the
estate tax exemption.
CONCLUSION
While a Dynasty Trust will be
most beneficial to someone with a
large estate, it may also be helpful
to someone with a more modest
estate because of the ability to
condition the distributions, or to
protect future generations from
creditors or ex-spouses .

ROBERT WEBER is a member of
the Lake County Bar Association
Wills, Trusts and Probate
Committee, the Illinois Bar
Association Wills and Trusts
Section Council, and the Liaison for
the Illinois State Bar Association to
the Internal Revenue Service

HOW DO YOU SET UP
THIS DYNASTY TRUST?
This may sound self-serving,
but it is good advice. Use an experienced estate planning attorney to draft the documents, since
you want the conditional clauses
to be written correctly. Also,
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Lake County Bar Association

Wills, Trusts &
Probate Committee
Elizabeth M. Rochford, Chairman
Elizabeth M. Rochford, P.e.
The Lake County Bar Association Wills, Trusts and Probate Committee held its annual seminar
on Friday, November 18, 2005. The event was hosted by The Northern Trust Company at its
West Lake Forest facility. The event was well attended and speakers included as follows:
Rick Lesser, Emcee, Bollman, Lesser & McGlynn, LLP, Lake Forest
Robert Kolasa, Law Offices of Robert J. Kolasa, Lake Forest
Joe Modica, CPA; Dam, Snell, & Taveirne, Libertyville
Janet Rae Montgomery, Pokorny & Associates, Ltd., Oak Brook
David Barkhausen, Life Insurance Advisors, Inc., Lake Bluff
Grace Allison, The Northern Trust Company, Chicago
Jennifer Howe, Bollman, Lesser & McGlynn , Lake Forest
Jack Richtman, Churchill, Baumgartner & Quinn, Grayslake
The Honorable Judge Mary Schostok, 19/1, Judicial Circuit, Lake County, Probate Division
Our sincere thanks to all who presented and
attended, and especially to our generous host,
The Northern Trust Company

Lake County Bar Association

2006 GRIDIRON MUSICAL SHOW
FEBRUARY 24 AND 25,2006
The Arboretum Club
401 Half Day Road. Buffalo Grove, Illinois
847-913-9112

Reception - 5:30 p.m.
Cash Bar
Dinner - 6:30 p.m.
Individual Tickets: $60.00 each (includes dinner and show)
Table for Ten: $575.00
All tickets must be paid for at the time of order.
LIMITED SEA TING AVAILABLE. NO REFUNDS WILL BE ISSUED.
Tables alld seatillg will be assiglled UpOIl receipt of paymellt.

TICKET RESERVATION FORM

o Friday, February 24, 2006
# of Reservations

ENTREE SELECTION

Total

Grilled Salmon Filet

(at $60.00 each)

o Saturday, February 25, 2006
Total

# of Reservations
( at S60.00 each)

Number

$

# of Tables

$

Roast Prime Rib of Beef
Number

Total

(at $575 .00 each)

# of Tables

Chicken Wellington
Number

$
:\lakl' ( 'hl'l'ks

Total

(at $575 .00 each)

$

P.,~ahll'

to thl' Lake l'nunl~ Har As~odnti(ln and mail it alun!! "ilh this form to :
7:\. ('uunt) Sln'el • \\aukl·~an . 11. (lOm~5 • N~7 -2"'"'- .'1 .. 3

Name: __________________________________________ Phone: ________________________
Guests: _______________________________________________________________________
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You Can Earn Attorney's Fees Whi Ie
Helping Families Avoid Homelessness
by Linda A. Rothnagel

O

btaining return of improperly retained security deposits is one of the
most common legal problems facing low-income individuals and
families in Lake County. For
these families and individuals,
return of the security deposit
from a previous rental unit often
is critical to their ability to remain
housed. Refusal of a landlord to
return a deposit may mean that
the family cannot rent a new
home, or may cause the family to
fall behind in rent or utilities at a
new unit. Despite this, many
landlords routinely keep security
deposits, sometimes with good
reason but other times without
any basis. As just one example,
many landlords withhold deposits for "repairs" which are the result of normal wear and tear; this
is a cost of doing business and
not a valid basis for holding a deposi t under Illinois law.
See
Tobin v. McClure, 144 IIl.App.3d
33 (3d Dist. 1986).
While return of deposits is

critical to families, and the
amounts in controversy are sufficient to cause homelessness, these
are not cases which are likely to
be profitable for attorneys if handled on a percentage basis; and
indeed, most poor families need
the entire deposit returned and
cannot afford to lose the onethird fee. There may be ways
other than contingency arrangements, however, to collect fees in
these cases. First, many of these
cases arise in situations of written
leases. Many leases provide for
attorney's fees in cases of breach
and need for court enforcement.
Most commonly these clauses are
used by landlords to recover the
costs of hiring attorneys to pursue eviction actions. Depending
on the wording of the lease, however, it may be possible to use the
lease provision to win fees when
enforcing the right to return of a
deposit.
Statutory attorney's fees also
may be available in these cases.
The Illinois Security Deposit Return Act is found
at
765
ILCS
710/1, et seq . This
Act governs return of deposits
DEPOSITION REPORTERS
where there are
========:C==O==U:::R=r=:R==E=p=O=R=T=E=R=S
five or more units
on the property.
P.O. Box 9275
In such cases, unWaukegan. IL 60079
der the statute,
(847) 356-6834
the lessor must
(847) 356-5354 FAX
return the deposit
Deborah L. Severson. eSR
unless, within 30
days of the ten-

~

ant's vacating the unit, the landlord has provided a written statement itemizing the claimed damages. If the lessor does not provide this statement, he must return the deposit within 45 days of
the tenant's vacating the unit.
The statute goes on to provide as follows:
Upon a finding by a circuit
court tha t a lessor has refused
to supply the itemized statement required by this Section,
or has supplied such statement in bad faith, and has
failed or refused to return the
amoun t of the securi ty deposit due within the time limits provided, the lessor shall
be liable for an amount equal
to twice the amount of the
security deposit due, together
with court costs and reasonable attorney's fees.
Note that under the statutory
language the "bad faith" finding
applies only to a landlord who
has supplied the statement but
done so in bad faith. No finding
of bad faith is needed for relief
when there is a failure to provide
the statement at all, if the landlord has failed to return the deposit. Also note that the statute
provides that the lessor "shall be
liable" for "reasonable attorney's
fees." In other words, award of
fees is mandated, unlike some
statutes which leave fees discretionary in the court (providing
that a court "may" award fees) .
See lkari v. Mason Properties. 314
IIl.App.3d 222 (2nd Dist. 2000).
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Prairie State Legal Services
and the Volunteer Lawyers Program are committed to the goal of
ensuring that individuals and
families whose landlords hold
deposits improperly have access
to attorneys to help them secure
their rights. We are looking for
attorneys who are interested in
handling these cases on a fee basis; we will give names of such
attorneys to people calling with
security deposit problems. We
also are looking for attorneys

willing to handle these cases on a
volunteer basis, for example,
when there is no written lease or
fewer than five units. If you are
interested in helping clients resolve these problems, on a fee or
volunteer basis or both, please
call Linda Rothnagel (ext. 2338)
or Susan Perlman (ext. 2334), at
(847) 662-6925.
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Linda Rothnagel is the managing
attorney of Prairie State Legal
Services, lnc.'s Waukegan office.
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How Do You Measure Success?
by Terry Rosenthal

A

overhead time are not included.
o
Billed time =
all billable client time spent
Firm B looks at all billable
time recorded in their billing system during a month.
Write-downs, because they
are done at the time of billing, do not reduce billable
time recorded. Time that is
entered as "No Charge" is
broken out as non-billable
time. This type of report
would show billable, unbillable and total time
spent. Value of the time
mayor may not be included in the totals.
o
Billed time =
vallie of time billed on
client invoices regardless of
when work was performed
Firm C only looks at the
amount of billings that actually went out on invoices
that month. Regardless of
when the work was done,
time billed to clients during
a given month is what constitutes "billed time per
month." In this case, dollars are evaluated rather than
time.
SM
In addition
CALMEC
Global Law Group
to the above sceRepresenting the World
narios,
firms
IMMIGRATION
evaluate
perPermanent Residency ("Green Cards")
formance
and
Employment and Family Visas
contribution usDefense from DeportationJRemoval
ing other cri teConsequences of Arrests/Crimes
ria. Two most
847·996-0888
Andrew Sagartz, MBA, JD
common bases
American Immigration lawyers Association (Members since 1997)
for reporting are
"originating at-

ll law firms have their
own way to measure productivity, profitability and
performance. As a matter of fact,
these numbers are calculated and
interpreted many different ways, in
various firms and types of practices. This article is intended to
break down some of the variables
to help you better understand and
evaluate a lawyer's contribution to
a firm's success.
As a consultant who works extensively with time and billing, I
am constantly being asked to run
reports on "how much each attorney billed in a month." Even
though that sounds like a straightforward request, it initiates a series
of questions. What does "billed"
mean to you? Here are some examples of interpretation:
o
Billed time =
all client time spent
Firm A considers billed
time to be all time spent
and billed to a client during
the month. Billable and
non-billable (no charge)
time are both included in
the "billed time per month"
value. Administrative and

torney" and "working attorney."
A third element is often "responsible attorney." Here are definitions for these terms:
o
Originating attorney: The
attorney who introduced
the business to the firm.
Who is the "rainmaker" for
this matter, or client?
o
Working attorney: The attorney who actually performs the work and is responsible for billing time is
called the working attorney. Very often there are
many "working attorneys"
on a matter.
o
Supervising attorney: Even
though one individual may
be responsible for bringing
the business into the firm,
often another attorney has
primary responsibility for
the case. For example, a
partner who concentrates
in estate planning may refer a new real estate client
to a firm. The partner who
manages the real estate
group would be the supervising attorney; the supervising attorney is the person who manages the staff
and reviews bills before being sent to the client.
Originating, working and supervising attorneys are usually
evaluated based on collections, not
on work performed. They will be
credited for dollars collected and
may even be compensated on a
percentage basis. This might seem
a bit unfair at times because the
attorney performing the work is
often an associate who has no control over whether or not fees are
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lAKESIDE
800.636.1511 mUESTIGATlONS

reports.
However,
before you use these
reports to evaluate
performance, it is
critical that you understand
exactly
what the numbers
mean.
And even
more important, that
you decide what
types of numbers
will help you best
evaluate your firm's
progress, performance and profitability.
In conc1 us ion,
my experience with
hundreds of law
firms throughout the
Chicago area has
taught me that every
firm has a different
idea of how to
evaluate
perform-

www.lakesideinvestigations.com Lic#117 ·001132

ance.

We

't

Until They're Served.
No longer do you need to be at the mercy of
law enforcement agencies or unknowns for your
process serving. Lakeside Investigations is a nationwide
public document search and retrieval firm, uniquely
positioned to serve your documents anywhere in the
U.S. and even abroad. Timely and efficiently. And we're
not quitters. As long as we have
a good address, we'll keep going
'til we can say, "Gotcha!" To learn
all the things we can do to make
your job easier, give us a call.
Let's get to know each other.

collected. Fair or not, some firms
still choose to use trus as one of
their criteria for raises and for paying bon uses.
A note about flat fees: Typi·
cally, flat fee values are much dif·
ferent than the value of the time
spent. For example, if an attorney
bills a flat fee matter at $10,000.00
and he spends 20 hours on trus
matter, rus hourly rate would calculate at $500. So even though trus
attorney's standard hourly rate is
$250, the value of the time on trus
case would be $500 per hour. Flat
fees can greatly increase or decrease productivity. Straight hourly rate is irrelevant and the total
value of the matter is not able to be
determined until after a final bill is
sent. TlUs, too, needs to be taken
into consideration when evaluating
how much an individual is contributing to a firm.
All billing packages today include various types of quantitative

1. My first question
is: Are you looking at how
much time was actually
billed, or how much time
was worked?
2. From there we determine
whether the firm is looking

at time spent, time billed or
value of the time.
3. After all of the billings are
addressed, I continue to
probe to see if managing
partners are interested in
tracking collections .. . by
originating, working andl
or supervising attorneys.
As you can see, there are many
ways to answer "How much did
each attorney bill last month? "
Hopefully trus article provides
tools for you to formulate your
question accurately, and better
evaluate staff performance, productivity and profitability.
Terry Rosenthal is president of
TSR Consulting Services Inc.
(www.tsrcOIlsult.com). a software
consulting firm specializing in law
office applications. Terry has been
working with small and medium sized
Chicago area law firms since 1996.
She is a Certified Consultant for
Timeslips, Amicus Attorney and
Worldox, as well as a QuickBooks Professional Advisor. TSR Consulting
Services is located in the Chicago area
and can be reached at 847 256-7536 or
by email atsupport@tsrconsult.com.

HAVE NON-PERFORMING LIFE INSURANCE
POLICIES FUNDING YOUR TRUSTS?
We can help with a FREE POLICY REVIEW.
We can assist with policy strategies.

John Ressler, Jr., CFp®
(847) 263-8888 • (866) 473-7753 Toll Free

RESSLER
FINANCIAL SERVICES

• Business Planning
• Estate Planning
• Financial Planning
x"I."unhcs .md advisory sen I~C~ ollercd through

403 Grand Ave. S.c. 100
Waukegan. IL 600K5

lrll'~~1 J

. Il. '.. '
...... i

Mutual SC'l'vj(C

Corpordtion.

lnn:SIllK'nl Ad\"is(lf.
\1cmbcr NASD.SIPC. Ressler Financial Sen·ices
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Prudent Practices
For Investment Fiduciaries
by James]. Eccleston

F

inancial advisers, trustees,
plan sponsors, and anyone
else involved in investment
decision-making, face a host of
issues as they navigate through
complex and sometimes uncertain areas. But guidance is available.
One source of guidance deserves our focus. It is, "Pruden t
Investment Practices," a handbook for investment fiduciaries,
written by the Foundation for Fiduciary Studies. A major benefit
of the handbook is its simple organization. There a re 5 so-called
"Steps" and 27 so-called "Practices," which expand on this
sound starting proposition: "To
manage a prudent investment
process, without which the components of an investment plan
cannot be defined, implemented
or evaluated." These Steps and
Practices were determined after a

review of the major investment
fiduciary legislation - ERlSA
(Employee Retirement Income
Security Act of 1974), UPIA
(Uniform Prudent Investor Act)
and MPERS (Management of
Public Employee Retirement Systems Act).
Let's overview the 5 Steps
and some of the 27 Practices.
Step 1:
Analyze Current Posi tion
The first Practice is to review
all of the documen ts rela ting to
the establishment and management of the investments. These
documents include the Investment Policy Statement, minutes
from investment committee meetings, trust documents, custod ial
and brokerage agreements, service agreements such as investment advisory contracts, regulatory filings such as Form ADV
and mutual fund prospectuses, as

well as performance reports. Another Practice is to ensure that the
investment fiduciary knows his
duties. Even if the fiduciary has
delegated certain decisions to, for
example, professiona l money
managers, trustees and consultants, the fiduciary always remains responsible for matters
such as: determining investment
objectives, choosing an appropriate asset allocation strategy, establishing written investment
policies, approving appropriate
experts, monitoring activities,
and avoiding conflicts of interest
and proh ibi ted transactions .
Likewise, another Practice requires the fiduciary to prudently
manage investment decisions
and, if he or she is unwilling or
unable to do so, then he or she is
responsible for obtaining assistance from outside professionals
who will do so.

MICIIAEL L. KI. . ESTINSKI. A.C.S.\V .• & ASSOCIATES. I-.M.C.
Parenting Classes
Anger & Impulse Control
Training

ALCOHOL AND OTHER DRUG TREATMENT
D.U.I SERVICES
INTENSIVE OUTPATIENT COUNSELING
GAMBLING ADDICTION

Counseling for:
Indlyldual
Marital
Family

5400 West Elm Street
Suite 200
McHenry, IL 60050
(815) 344-6900

1117 S. Milwaukee Avenue
8uilding 8, Suite 2
Libertyville, IL 60048
(847) 367-6900

68 Ambrogio Drive
Gurnee, IL 60031
(847) 662-5588
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Step 2:
Diversify - Allocate Portfolio
An important Practice is to
identify the risk level appropriate
for the investments. In this regard,
investment fiduciaries must ensure
that they adequately have communicated the potential negative consequences of an investment strategy or the fact that investment objectives may not be met. Then, the
fiduciary is required to state the
presumptions that are being used
to model the probable outcomes of
a given investment strategy. Likewise, another important Practice is
to identify the investment time horizon. Along those lines, the fiduciary should prepare a schedule of
the investment portfolio's anticipated cash flows. At this point,
one can select the asset classes consistent with the identified risk, return and time horizon. A Practice
suggests that the number of asset
classes and investment options will
depend upon such factors as the
size of the investment portfolio,
sensitivity to investment expenses,
as well as the decision-makers' investment expertise and ability to
monitor the strategies and options
considered.
Step 3:
Formalize Investment Policy
One of the more critical functions of the fiduciary is to prepare
and maintain the Investment Policy
Statement (IPS). The IPS is the

"business plan" for the portfolio.
As such, it defines the duties of all
of the parties involved. It provides
guidance for diversification and
rebalancing of investments. Another Practice suggests that the IPS
define the due diligence criteria for
selecting investment options. The
goal is to ensure that the fiduciary
not chase the latest hot Wall Street
manager or the latest top performing asset class. Additionally, the
IPS should define proced ures for
controlling and accounting for investment expenses. Another Practice requires that the IPS define the
monitoring criteria for investment
options and service vendors.
Step 4:
Implement Investment Policy
An important Practice is to implement investment strategies in
compliance with the required level
of prudence. Critically, while the
law does not expressly require a
fid uciary to hire a professional
money manager, the fiduciary will
be held to the same expert standard of care, and his or her conduct
will be measured against that of
investment professionals. Additionally, in implementing the investment policy, the fiduciary must
choose appropriate investment vehicles. One example provided relates to the decision of whether to
use mutual funds or separate account managers. Another important implementation Practice is to

VAHL REPORTING
SERVICE

a due diligence process in selecting
service providers such as the custodian.
Step 5:
Monitor and Supervise
The final Step is to monitor and
supervise, and there are several
Practices worth noting. First, the
fiduciary should prepare periodic
reports that compare the investment performance of the portfolio
against an appropriate index, peer
group and IPS objectives. A second Practice suggests examining
the qualitative and/or organizational changes of investment decision-makers. There also should be
control proced ures in place to periodically review matters such as
best execution, soft dollars and
proxy voting.
Finally, another
Practice requires that the fiduciary
determine that the fees paid to investment managers (and others)
are consistent with agreements and
the law.
The 5 Steps and 27 Practices are
an excellent, and highly needed,
roadmap for investment fiduciaries. Implement them now!

James f. Eccleston is a seClirities
attorney, representing investors as
well as brokers and brokerage firms
nationwide in arbitration, litigation
and reglilatory affairs. He is an
equity partner with Shaheen,
NODoselky, Staat & Filipowski.

Conference Room Available
Computer-Aided Transcription
Minuscripts

30 YEARS EXPERIENCE

L & L Reporting Service, Inc.

110 N. West Street
Waukegan, Illinois 60085
(847) 244-4117

26 Years Experience

Conference Room Available

Real-Time

ASCII Disk

Lori A. Eder
Linda M. Giuseffi

COURT REPORTERS
9 North County Street
Waukegan. IL 60085
(847) 623-7580
FAX (847) 623-7597

February 2006

Page 37

The Docket

A Fable
(with Apologies to Deborah Goldberg)
by Lew Clarke

II

Once upon a time, long, long
ago, in the northern part of what
is now Great Britain, there dwelt
a people whose origins are lost in
the mists of antiquity.
Most of the people who lived
there were Druids, although a
sizable number were not. An
important day on the year for the
Druids was Alban Artl1an, which
we now know as December 21 st the Winter Solstice. This day was
important to the Druids because
it marked the beginning of the
new year and the rebirth of all
things growing. Those who were
not Druids did not celebrate
Alban Artl1an; some had holidays
of their own, others had none.
But most of them did not
begrudge the Druids celebration
of the Solstice and, indeed, some
of them joined in the festivities.
For many years there was no real
contention between the others
and the Druids over the Solstice
and there was no real objection to
the public display of some of the
Druid symbolism, such as
mistletoe, ivy and holly.
One day, however, some of
the more strident non-druids
began to complain about the
celebration of Alban Artl1an. They
objected to reference to the Solstice in a greeting on that day.
They objected to any public display concerning the Solstice, including the display of trees in any
place to which the public had access. They objected to any display
of Druid icons.
A month or so before the

coming of the Solstice, there
appeared in the Journal of the
Stone Cutters by a person who
had been chosen that year to be
the leader of their guild, an article
decrying the celebration of the
Alban Artl1an. She objected to
being greeted in terms of the
Solstice, since that time wasn' t
relative to her. She objected to
any public reference to the
Solstice, including displays of
decorated pine trees symbolizing
the rebirth of growing things. She
wanted no part of any public
display of Druid icons. She
advocated cutting oak and other
trees from any place of public
gathering, since they were
considered to be religious relics
by the Druids and were worshiped by them.
She even
objected to any display or reference to Santa Claus, although, of
course, he was not then known
by that name.
Most of the Druids agreed
with the sentiment that their beliefs should not, even inadvertently, be forced upon others. But
many of the Stone Cutters felt
that the leader's choice of forum
was inappropriate. They were
offended that their leader should
take space in their professional
journal to lecture them on her
concept of social mores. They felt
that this was an inappropriate
use of her office. They said that
articles in their journal should be
confined to the trade of stone
cutting.
And then an interesting thing

occurred. Some of the more
conservative Druids became less
and less tolerant of the nonDruids and their feeling . They
began to emphasize Alban Artl1ml
to people and in places where
they never did before. They
began to demand references to
the Solstice be prominently
displayed for all to see. Instead of
wishing their non-Druid acquaintances a pleasant winter season,
as they had in the past, they
made pointed references to Alban
Arthal1 in their greetings. While
the most outspoken were the
conservatives, many of the more
moderate Druids, many Stone
Cutters among them, agreed Druids who wouldn't have taken
that position before.
And so, by taking an extreme
position in an inappropriate
place, the leader of the Stone
Cutters and those who stridently
voiced her mind set, worked to
polarize people, rather than to
bring them together. And that
was the most unfortunate thing
of all.
May the peace of Alban
Artl1an, the Winter Solstice, lie
upon all of you, this year and
beyond.
Lew Clarke is al1 attorney
in Waukegan , IIIil10is

Lake County Bar Association

12th ANNUAL FAMILY LAW CONFERENCE
- HYATT REGENCY SAVANNAH Two West Bay Street, Savannah, GA 31402-1189
(912) 238-1234 - www.savannah.hyatt.com
April 27, 2006 - April 30, 2006

SCHEDULE OF EVENTS
Thursday. April 27. 2006
5:00 p.m. - 7: 00 p.m.
Complimentary Welcome Reception
Moon River Brewing Company - (912) 447-0943
21 West Bay Street, Savannah

Friday, April 28. 2006 & Saturday, April 29. 2006
8:30 a.m. -11 :30 a.m.
Continental Breakfast and Seminar
Hyatt Regency Meeting Room
South8l71 Sty[e Continental Breekfsst
Individual Chilled Orange, Grapefruit, Cranberry and Apple Juices
Sliced Seasonal Fruit and Berries
Home Style Biscuits and Grandma's Sausage Gravy
Southern Fried Chicken Biscuits
Selection of Fresh Muffins and Coffee Cakes
Starbuck's Coffee, Teas, Soda and Water

Saturday. April 29. 2006

~
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Group Cocktail Reception and Dinner
The Lady & Sons
102 W. Congress Street, Savannah - (912) 233-2600
6:00 p .m. - 7:00 p.m.
Cocktail Reception (Cash Bar)
7:00 p.m.
The Lady's Southern Buffet

C.L.E. CREDITS PENDING
Please Complete and Return This Portion
Seminar Participant: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Guest: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___
Telephone: (

)____________~E~M~A~I=L:~_____________

1

Complimentary Welcome Reception
Thursday, 4/27/05

# Attending ___@Nocharge

Seminar
Friday, 4/28/05 & Saturday, 4/29/05

# Attending, _ __ ,@$175pp

Registration Fee: $175.00 per person
Fee includes:
• Seminar Materials
• Southern Style Continental Breakfast
(both days)
• (1) Dinner at The Lady and Sons*
Note:
Guests for dinner are an additional $35 pp
Cocktail Reception
Saturday, 4/29/05
Cash Bar
Dinner
Saturday, 4/29/05
• (Guest fee)

#Attending _ __ ,@Nocharge

# Attending ___@ No charge*
# Attending
@ $35 pp

PLEASE RETURN TO:
- LAKE COUNTY BAR ASSOCIATION7 N. County Street, Waukegan, IL 60085
on or before Friday, March 24, 2006
INTERESTED IN A TOUR?
Contact Old Savannah Tours - (912) 234-8128
HOW ABOUT A GHOSTWALK?
Try Ghosts & Gravestones - (912) 233-0083

~OOllOOOOElElOOOOOOOOOOOElElOOOOllLlOOll,~':iI

LAKE COUNTY BAR ASSOCIATION

"BROWN BAG" SEMINAR
Thursday, February 23, 2006 -12:00 p.m. to 1:30 p.m.
Lake County Courthouse
18 N. County Street· Waukegan, IL
Courtroom C-201

FINANCIAL ABUSE
OF THE ELDERLY
Presented by:
Fredric Bryan Lesser
George D. Strickland
PIZZA AND POP WILL BE SERVED
Lunch Hosted by:

..

THOIVISON

WEST

LCBA Members:
SEMINAR IS FREE TO ALL LCBA
MEMBERS. PLEASE CONTACT THE LCBA
OFFICE TO MAKE A RESERVATION.

Non-Members:
$15.00 REGISTRA nON FEE.
LUNCH PROVIDED.
(PLEASE USE FORM BELOW.)

RESERV A nON DEADLINE IS TUESDAY, FEBRUARY 21, 2006!

Enclosed please find $
for my registration fee for the Lake County Bar
Association Brown Bag Seminar on Thursday, February 23, 2006.
Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Phone: _ _ _ _ __

Make Checks Payable and Return to:
Lake County Bar Association· 7 N. County Street· Waukegan, IL 60085
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Real Estate Committee

2006
- Minutes January 3, 2006

;

Submitted by Leslie Klocek & Liz Rochford, Co-Chairs

O

n Wednesday, January
3, 2006, we held our
LCBA
Real
Estate
Committee meeting a t McCormick's in Lake Bluff. We met at
5:00 p .m. and the meeting was
officially called to order at 5:30
p.m.
The meeting was attended by Real Estate Committee co-chairs, Leslie Klocek and
Liz Rochford; along with Committee Members: Ron Runkle,
Marion McElroy, Terry Weppler, Bill Butler, Mark Dapier,
Ken Suskin, Cary Schiever and
Elaina Tramel.
Real Estate and Miscellaneous Law updates are as follows:
1. The Illinois Supreme Court
recently increased the
threshold amount for filing
small claims, from $5,000.00
to $10,000.00 .•
2. In a recent local case of Village of Fox Lake vs Devon
Bank, et aI, No. 04 ED 0025
Lake County Judge Margaret Mullen delivered a rare
victory to landowners when

she blocked the Village of
Fox Lake from the taking of
a parcel of private property
pursuant to an attempt to
exercise its power of eminent domain. Despite the
recent U.s. Supreme Court
ruling in Kelo, Mullen held
that facts in this case did not
sustain the constitutional
requirement that the taking
be for legitimate public use.
In ruling against the village
and in favor of the landowner, Mullen concluded
that the Village's primary
motivation was to benefit a
private party and the benefit to the public was incidental. •
3. The Public Act called the
Predatory Database Pilot Program Act was passed by the
Illinois legislature and became effective January 1,
2006.
The statute is intended to battle predatory
lending and mortgage fraud
which has received recent

media attention. However,
as well intended the legislation may have been, the
only thing certain is confusion.
The pilot program
area is not yet identified
and the database is not in
place. Title companies have
combined forces to identify,
interpret and clarify the issues tha t remain unresolved.
Although some
lenders have threatened to
refuse to close loans in Cook
County until it is resolved,
most title companies have
agreed to close loans as
usual without interruption.
An Illinois Bar Journal,
January 2006, article titled
"Preda tory Lending Database
Pilot Program: Problems and
Solutions" written by James
K. Weston, V.P. at Chicago
Title, details some of the
risks concerning title companies and lawyers and
proposes some resolutions.

•
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4. The planning for First Annual Real Estate Committee
Travel Seminar is well underway.
The "GET ON
THE BUS" Conference will
be departing Friday, March
10,2006, to Oak Glenn Vineyard & Winery Conference
Center in Hermann, Missouri, and returning on Sunday, March 12, 2006. Seminar topics include: Reverse

Mortgages, Marketing Your
Practice, Private Land Trusts,
Mechanics' Liens, Probate and
Real Estate Partition Suits,
Power Behind the Power of
Attorney, Real Estate Investments, Mortgage Fraud and

More!

$100.00 DEPOSIT DUE

LCBA BY JANUARY 15,
2006.
(Total cost not expected to exceed $400.00.)
Contact Leslie for more details.
5. If you or someone you
know is not receiving our
commi ttee communica hons
bye-mail, please contact
Leslie to have your name
added to our e-mail list.
6. Upcoming Meetings:
Wednesday, February 1, at
In-Laws - Peklay Surveying
Company
TO

• The full texts of articles or
documents cited may be obtained
by contacting Liz Rochford at
erochfordatty@sbcglobal.net
The meeting adjourned at 6:15
p.m.
Leslie Klocek

LeslieKIO@aoI.com
Liz Rochford

erochfordatty@sbcgIobal.net

-

Lake County's Top Lawyers
Depend on

Nina Dudziak Court Reporters, Ltd.
· General court reporting
· Meetings
· Same-day rough ASCII disks
· E-transcripts
· Keyword indexing
Chicago Office
120 West Madison Street
Suite 616
Chicago, IL 60602

Phone: (312) 701-1707
Fax: (312) 701-1708

· Medical and technical reporting
· Real-time and closed captioning
· Daily and expedited delivery
· Condensed transcripts
· Conference room in Waukegan
Lake County Office
33 North County Street
Suite 400
Waukegan, IL 60085

Phone: (847) 406-3200
Fax: (847) 406-3210
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Recent Lake County Verdict
Plaintiff:

Jacqueline Zabarsky

Defendant:

Ruslan Naimer

Case Number:

03 L 1152 (Lake)

Trial Judge:

Honorable Henry C. Tonigan

Plaintiff's Attorney:

David Nemeroff
Chicago

Defendant's Attorney: Jonathan Irwin
Querry & Harrow, Waukegan
Last Demand:

$30,000

Last Offer:

$3,000

Asked of Jury:

$99,500-$149,500

Injuries:

Soft tissue cervical and lumbar

Specials:

$9,500

Date of Occurrence:

June 17, 2000

Nature of Case:

Plaintiff (female, 17) drove her car out of Venture Store lot onto northbound
outside lane of Route 41, just north of Park Avenue in Highland Park. Defendant was
first car at the intersection, stopped and proceeded north in outer lane at which time
he maneuvered around defendant's car and pulled in front of the plaintiff. He
proceeded to quickly brake to force plaintiff to suddenly stop, which continued 3
times, the last time causing plaintiff to lose control and crash into a tree.
An independent witness who was next to the defendant at the light, continued to
follow the defendant after plaintiff's accident to his passenger's house, called the
police and stayed until an arrest was made. Defendant, represented by counsel, pled
guilty to reckless driving, but tried to explain at time of trial that he did so only to
avoid prison. He alleged that plaintiff was comparatively negligent in failing to
control her vehicle. By agreement of the parties, only Verdict Forms A and B were
given.

Verdict:

$10,000 loss of normal life, $50,000 past pain and suffering, and $9,130.12 past
medical, comparative $3,456

Net Award:

$65,784
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Happy Valentine '$ Vay
BAR BULLETIN BOARD
AND
LEGAL ASSISTANT
WANTED-for a Libertyville law firm. Experience doing real estate closings is required.
Compensation commensurate with experience.
Call Steve at (847) 549-0000 or fax resume to
(847) 549-1902.
PROFESSIONAL OFFICE BUILDING-in
downtown Waukegan. Walk to courthouse.
Referral work available. Reception area and
utilities included. Rent $400 to $700. Call for
appointment at (847) 244-4636.
BANKRUPTCY TRUSTEE ASSISTANTWell-organized, detail-oriented, self-motivated,
computer-literate person to assist Waukeganbased bankruptcy trustee.
Paralegal background or training highly desirable. Trustee
assistant will analyze bankruptcy petitions,
search public records, assist trustee in selling
estate assets and maintain electronic files . Significant contact with public and professionals.
Salary commensurate with experience. Fax resume and cover sheet to (847) 249-9180, attention Kellie.
WAUKEGAN-Single to four offices available
at 16 N. West Street located one block from the
Lake County Courthouse (directly across from
the New City Hall). New paint and carpet
throughout. Off-street parking available. Perfect for satellite office or local practitioner. Reasonable rent. Utilities included. Shared office
equipment arrangements available. Call David
at (847) 244-0095 or (847) 623-1011.

DOWNTOWN WAUKEGAN-One or two
spacious offices in shared office suite, with reception room, secretarial areas and conference
room at 33 N. County Street across from Lake
County Courthouse. Call Loretta at (847) 2449100.

SPRUCE PARK OFFICE CONDOMINIUMS-On Grand Avenue in Gurnee. Near 94
expressway. Two suites available for lease-833 & 1856 sq. ft. Ready occupancy. Call Rich
at (847) 529-5570.

FOR RENT-Lower level office space across
street from Lake County Courthouse, consisting
of 4 offices and 2 secretarial stations. Can be divided . Reasonable rent. Call Diane at (847)
244-0770.

FOR SALE I LEASE• Solid Walnut Jens Rison Executive Desk,
42" by 80" and matching Credenza. Would
cost $15,000 to replace new-will take
$5,000.
• 4 Blue Reception room chairs-$500
• 4 Swivel / Tilt client's chairs-$600
• Complete Illinois Library (book)-makes
good background-will take offer
• Will lease 1,000 sq. ft. of office in North Chicago for $1,250/month-Jt's been a good
business location for 18 years.
Call John Jursich at (847) 945-1166.

Is Mid America THle
Havina A To1al Makeover?

Well, Yes. And o.
Mid America Title is now North America Title Company, a part of the Lennar Corporation family of
companies.
This provides our customers with many new advantages. We have more local offices for added
convenience. We are now part of a nationwide network, something especially helpful for out-of-state
purchases. And we have the increased financial stability of a larger organization.
Of course, while this changes what we are, it doesn't change who we are. Our staff remains the
same as does our "family feel" and outstanding customer service.
All of which gives you the best of both worlds. And that's the kind of "makeover" that makes
everybody happy.

. . NORTH
.
AMERICAN
. TITLE
• • COMPANY
Like Clockwork ®

Arlington Hts. 2015 S. Arlington Hts. Rd. 847·640-6600 Chicago Loop 70 W. Madison SI. 312-853- 1191
Chicago North 4708 N. Milwaukee Ave. 773-794-1888 Crystal Lake 149 N. Virginia SI. 815-455-2500
Hoffman Estates 2300 N. Barrington Rd. 847-490-4243 Ubertyville 164 1 N. Milwaukee Ave. 847-367-4400
Palos Hills 9800 S. Roberts Rd. 708-598-6500 Waukegan 222 N. County SI. 847-249-1200
Wheaton 373 S. County Farm Rd. 630-690-9500 YorkviUe 803 N. Bridge SI. 630-553-9104

www.nat.com

LCBA CALENDAR OF EVENTS

FEBRUARY
1
12
13

14
15
• At

vvas4lifZ,8~fZ,

16

19
21
22
23
24
25

28

Real Estate Committee Meeting
Lincoln's Birthday
Court Holiday
Wills, Trust & Probate Committee Meeting
Family Law Planning Committee Meeting
Executive Board Meeting
Civil Trial & Appeal Committee Meeting
President's Day-Court Holiday
Family Law Committee Meeting
Washington's Birthday
Brown Bag-Financial Abuse of the Elderly
GRIDIRON !!!!!
GRIDIRON !!!!!
Monthly Business Meeting with Dr. Keller

LAKE COUNTY BAR ASSOCIATION
7 N. County Street
Waukegan, IL 60085
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