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President's Page:
On ... Roll Credits
by Deborah L. Goldberg, President

I

guess it's pretty evident that
my family goes to a lot of
movies and plays. When we
go to plays, we always read all the
biographies in the "Playbill." Lately, we're looking for Northwestern
graduates. When we go to movies,
we always sit through to the very
last screen and watch the credits.
There are a couple of reasons for
this: For one, someday Jessica will
be "third lady on left with hat,"
and someone will read her name. I
can do that now for some starving
actor. Also, the credits are sometimes the highlight of the movie.
There are bloopers, outtakes and
some general silliness. Rent Airplane and sit through the credits to
see what I mean. We also make a
game of our favorite crew positions. I search for the "best boy,"
and Neil looks for his cousin,
"focus puller." With this, my last
President's Page, I'm begging your
indulgence to sit through the
credits for this year.
Let's start with the obvious:
Best ensemble. My all-male Executive Board, of course. There is
literally nothing that I have asked
the guys to do that they haven't
done. nus is a hard-working,
dedicated cadre who do the Bar
Association proud. Even if they
had the bad judgment to disagree
with me on some issues. I asked
for candor and by God I got it.
Thanks, guys. It's been a privilege
to serve with you.
Best editors. The whole Docket

crew. They really do not get the
recognition they deserve for the
hard work they do. It's not bad
enough that they layout and
proofread, write and solicit articles,
but they're also struggling with the
[bleep) Post Office on our behalf,
and investigating going paperless.
You will also notice that they may
edit, but they do not censor anything. [Editors' note: the following
sentence is not published pursuant
to Supreme Court Rule 23.) Special
thanks to Rich Kopsick for saving
me from myself on one or two
occasions.

Best crew. Are you kidding?
Melissa is amazing with all things
electronic or computer-related. On
top of that, she's relentlessly cheerful and has never said no, even
when charged with a last minute
task. She's also my supplier of Bar
Association pens. As for Ms. Amy,
I still don't get how she maintains
her equanimity dealing with 865
healthy egos. Amy pretty much
embellishes every positive characteristic one would strive to attain. I
am proud to know her, grateful for
her assistance, and hope that I can
be presumptuous enough to call
her my friend for years to come.
Thank you, ladies.
Best supporting cast.
The
people in my office have been more
than generous and supportive. I'm
a screamer when I get frustrated.
Those who surround me have
cheerfully ignored the screams
until the dust settled, and then

patiently asked if they could help.
Poor Marjorie and Kevin have been
drafted for more committees, more
social events, and more rave out
sessions than a human being could
reasonably expect to endure. I also
need to acknowledge them as my
moral compasses, along with
Nancy, Rickey and Dwayne. Amy
once told me that every Bar
President faces some crisis of
conscience at one point or another
during the year. These five folks
have always been there to bounce
ideas off of or just to comfort me.
Gracias, mis amigos.
Best critics. The thing that has
surprised me the most over the
year is how many people actually
read these President's Pages. God
knows I did so spottily before now.
I have renewed contact with a
zillion people through this medium, and I'm grateful to all of them.
I'm moved, touched and surprised
by how many people have sought
me out to comment on what I've
written. The majority have been
supportive, but that's not unanimous. Believe it or not, I'm equally
grateful to those who have taken
the time to [bleep] at, criticize or
even excoriate me publicly. Thank
you for caring, thank you for
voicing an opinion, thank you for
getting involved.
I've always
maintained that the involvement of
the membership is what makes the
Association run. However, as a
quick note to those who quit in a
sulk (or threatened to) over
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something I opined: It's a rather
hollow threat if you're not involved in the first place. We're
looking for quality membership,
not quantity.
Best family. Well, duh! Not
only have they listened to me
whine, gloat, complain or laugh for
a year, but they've contributed
time and ideas for all of us. There
should be precious few of you who
haven't seen Neil at Bar events,
despite his inherent dislike of attorneys. Did I ever mention that my
going to law school was his idea?
Be careful what you wish for. I, for
one, could not wish for a better or
more loving family.
Best surprise (okay, I made that
one up). I have been blown away
by how many people participate
and volunteer for activities. Some
of the Committee Chairs have contributed for ages, as have the past

RVMrtC

Showcase

ALL OFFICES INDEPENDENTLY
OWNED AND OPERATED

presidents. I don't recall anyone
ever saying no to me, even when
I'm really imposing on their time.
We've tried with some success to
include newer faces in all activities,
and I know this will continue as
The Next Generation takes over.
Thank you, one and all.
First ending. This has been a
wonderful year and I'm grateful
for having had the opportunity to
serve. I've enjoyed, learned, agonized, sweated, been proud and
survived. In addition, meeting so
many new people has been a
genuine pleasure. I know I leave
things in extraordinarily good
hands with Bob Smith, and I will
serve at his pleasure in the year to
come. I'm leaving you with a full
tank of gas. Here are the keys to
the car.
Best ending. I leave, as is my
wont, with this thought from

Office: 847 . 596.6116
Fax:
847 . 360. 9226
Cellular: 847.772. 6139

1991 -Present
1988-1994

KSeegrenRealtor@AOL.com

1987-1988

If we shadows have offended,
Think but this, and all is mended,
That you have but slumb 'red here
While these visions did appear.
And this weak and idle theme,
No more yielding but a dream,
Gentles, do not reprehend.
If you pardon, we will mend.
And, as I am an honest Puck,
If we have unearned luck
Now to 'scape the serpent's tongue,
We will make amends ere long:
Else the Puck a liar call.
So, good night unto you all.
Give me your hands, if we be friends:
And Robin shall restore amends.
See you around the quad.

Real Estate Broker

Business Owner!legal Secretary
Seegren Secretarial Services
"Temp" Agency specialized in serving Law firms
Lake and Cook Counties (All areas of law)

Kris Seegren
REALTOR. Broker. ABR

Shakespeare, whom I adore. Let
me refer you to "A MidsummerNight's Dream."

Legal Secretary
Schiller, DuCanto, et al., Chicago
(Domestic Relations -Trial & Appellate)

1986-1987

Legal Secretary
Fischel & Kahn. Chicago
(Civil Litigation/Insurance Defense)

1979-1986
5445 W. Grand Avenue.
Gurnee. IL 60031

1978-1979
1976-1978

Legal Secretary/Tille Examiner/Ass!. Bookkeeper
Hall, Holmberg, et al.lAtlorney's Title, Waukegan
Need a REALTOR'" for a
(Domestic Relations. Real Estale. General Practice)

Sales Representative
Pioneer Title (now TICOR), Waukegan

Title Examiner/Ass!. Branch Manager
Century Title (Lawyer's Title), Waukegan

complicated sale resulting from
divorce, an estate , or other
court-related matter?
Call a REALTOR'" who
understands
the process. Call

Kris Seegren - 847.596.6116

ALL STEPS HAVE LAID THE PATH TO A SUCCESSFUL CAREER IN REAL ESTATE!
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Chief Judge's Page
by Chief Judge Christopher C. Starck

W

hen we were in law
school we had a variety
of ambitions, visions,
and goals. Obviously, the most
pressing concerns dealt with passing our classes, staying in school,
and actually earning a degree. The
second and equally frightening
worry was the Bar exam. The
thought of that summer of continuous study and the BRI classes followed by the actual test still gives
me chills. And the later weeks in
limbo waiting for the results were
excruciating. Let's see, was it the
fat envelope or the thin envelope
that we were waiting for?
When we were going through
this nightmare, we all hoped to
achieve some wonderful things
with our career choice.
Selfsatisfaction and a feeling of pride
in the things that we would do
were important. The challenges of
the practice of law had an appeal
for many of us. Whether we were
planning to vanquish the local hotshot attorney in a courtroom or if a
real estate or contract deal made
your heart sing or even if the tax
code was light reading for you,
there was something exciting for
each of us.
I suppose that I don't have to
mention the obvious: the thought
of making serious money and taking every Wednesday off to play
golf sounded quite nice. After
struggling with the ordeal of law
school and with the financial woes
of tuition for those extra few years,

having some real money was a
wonderful dream that seemed just
around the corner.
While in school, we learned
about the role of attorneys in helping the downtrodden and those
who couldn't help themselves.
Most of us came out of school with
a real hunger for helping the little
guy and righting wrongs for society. The idea of doing some work
for free, just because it should be
done, was an accepted idea . . That
is a price that attorneys are willing
to pay, a way to give back to the
public for the wonderful gift that
we have in being able to practice
law in this fine court system.
As time passed, we received a
healthy dose of reality. The visions
of great wealth and mid-week golfing turned out to be just like "sugar
plums dancing in their heads."
The practice of law is hard work
and requires long hours. Rewards
are earned through diligent and
grueling effort. We have found
that not only is there no free lunch,
sometimes there isn't a lunch at all.
When it comes right down to it,
we do love the law. It has become
more than just a job for us. It is
part of us. It even defines us. We
are lawyers, and rightfully proud
of it. It is truly the most noble of
professions. Keeping that in mind
makes this all the more worthwhile
every day. I am happy to say that
we are all in this together.
As our approach to the practice
has evolved, we sometimes have

lost some of the early ideals and
perceptions that a law student embraces. Practice, after all, is a business. We can't undertake every
hardship case or injustice. Doing
so would not allow us to adequately serve our clients and
would force us into bankruptcy.
We all pretty much have our
role as "Attorney" down pat and
are comfortable with the duties and
responsibilities that go along with
it. Everybody knows what a lawyer is and what should be expected
of him or her in that role. Where
we might fall down a little is in our
role as "Counselor." That is much
more nebulous and can be a step
into an unknown realm outside of
our comfort zone.
This part of our responsibilities
came to mind as I have been meeting recently with the Coalition
Against Recidivism. A quick look
at the name of the group would
make one want to sign up today
and become a member. Who could
possibly not be in favor of reducing
recidivism? We can all see the immense benefits to society as a
whole and to individuals and families if there are realistic ways to
keep people from re-offending.
Some statistics claim that 80% of
the crime is committed by 15% of
the population. Recidivism is a
major player in these figures.
One project the Coalition is
working on now is to increase the
awareness of new laws involving
expungement and sealing of re-
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cords. This is a bit more controversial as there are some who believe
that if a person has committed a
crime then he or she deserves to
carry that baggage along as the
journey through life continues.
There is also some concern about
the availability of the prior records
to law enforcement and the courts
should later contacts be made with
the criminal justice system.
The question that needs to be
asked, however, is how are former
offenders supposed to obtain
meaningful employment and actually become productive citizens if a
prior transgression is keeping them
out of the work force? This is
where the role of counselor comes

in.
We know our duties and how
far they extend during the pendency of a case. When the case is
completed, we are sometimes hesitant to go on in our representation
of the client. Perhaps we need to
consider finding a way to help
them get their lives in order after
the dust has cleared.
In the next few weeks you will
be receiving notice of a Brown Bag
workshop that will be presented
dealing with expungement and
sealing of criminal records.
I
would venture to say that the vast
majority of us know almost nothing about these areas. There are
many complexities in the law and

much of it is far from clear, but at
least having the tools to begin an
evaluation for your client and
knowing who you can call for additional information is really a
must for any practitioner. Christine Fischer, of the State Appellate
Defender's Office, has been tasked
with managing this for the State
and will be presenting. She is a
wonderful source of information
and a terrific speaker.
Please look for the information
and plan on attending. Think of it
as part of your role as "Counsel."
And who knows, you might even
make a few bucks doing these from
time to time.

""""""""""""""""
"

Michael Elroy Denon Simmons

"

"

1961 - 2006

"

~
~

~

Michael Elroy Denon Simmons, 44, of Racine, Wisconsin, lost his battle with cancer on ~
March 12, 2006. Michael died peacefully at home.
~

Mike was born at Scott Air Force Base, Illinois, to Elroy and Barbara Simmons on
~ October 12, 1961. A long time resident of Waukegan, Mike graduated from Waukegan East
~ High School in 1979 and from Illinois State University in 1983 with a degree in Sociology
~ and Corrections. He worked for the Lake County Department of Court Services, in the Adult
Probation Department, as one of the first Intensive Probation Officers in Illinois. He left the
~ department to attend law school at Washburn University in Topeka, Kansas. He worked as
~ an Assistant State's Attorney for ten years before going into private practice as a criminal
~ defense attorney. Mike was known for his unique style in the courtroom and was respected by
~ his colleagues and clients for his dedication and professionalism. Mike was an avid reader
~ and entjoyed baS ketball, classic rock music, vintage cars and antique furniture. Mike also had
~
a grea sense a1humor.

~
~

~
.

~

~
~
~
~

~
~

~
~
~
~

h 'ldMike wdas da hd~dicatdedh hU sbandhand fathher, .ahndh.a loving .broht~er aifindNs~n'l HisdwhVefiand ~
c I ren a are 1m an e Ieaves t em to c ens IS memones: IS WI e, ICO e, an IS our ~
daughters, Mallory, Kennedy, Mason, Mykah and his son, Jakob. Mike will be greatly ~
.
missed.
~

""""""""""""""""
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Drafting Trusts for Asset Protection
by Robert]. Kolasa
The following is an outline summary of materials presented at the Wills, Trusts &
Probate Committee's estate planning seminar held on November 18, 2005.

I.

CONSIDER ASSET PROTECTION IMPLICATIONS FOR "ROUTINE" TRUSTS
A. Initial Client Interview Educate the Client
about Asset Protection.
1. Inquire about asset protection concerns.
2. Explain benefits of holding in trust for children (versus outright distribution).
a. Protection from creditors;
b. Beneficiary enjoyment of assets in trust;
c. Potentially superior tax results.
B. Trust "Funding"-Are we improperly
"shifting" assets to a spouse with creditor problems?
1. Splitting Assets between husband and wife
in order to fully fund Credit Shelter Trust.
2. Severing Tenants by the Entirety Real Estate.
C. Marital Trust Estate Tax Planning.
1. Outright transfer to surviving spouse offers
no creditor protection;
2. Testamentary QTlP Marital Trust offers significantly better creditor protection.
a. If clients consider a Qualified Terminable Interest Property or "QTIP" Trust as
"too restrictive/ ' counter that the sur-

viving spouse effectively may have
more money, as trust has better asset
protection.
b. For optimal protection, spouse should
not be sole trustee (have a "friendly"
party as trustee, with the power to remove and replace the trustee).
c. If spouse is not acting as sole trustee,
consider a discretionary QTIP Trust (no
need for spouse to "justify" distributions based on "ascertainable" standards).
3. Inter Vivos QTlP Marital Trust
a. Fabulous funding technique-set up by
"monied" spouse transferring assets to
a QTIP trust for the "non-monied"

spouse during lifetimes of both.
b. For estate tax purposes, trust assets are
included in the non-monied spouse's
taxable estate (estate tax "funding" is
accomplished with an outright transfer
to the non-monied spouse).
c. Non-monied spouse is only required to
get income from trust. Principal distributions can be discretionary or subject
to a standard.
d. May provide asset protection for both
spouses (if asset protection for the monied spouse is a concern, he or she
should not retain an interest in the
QTIP Trust upon the death of the nonmonied spouse).
D. Dynasty and Generation Skipping Trusts.
1. Illinois Repeal of Rule Against Perpetuities.
Illinois has repealed the rule against perpetuities 765 ILCS 305/4. Thus, an illinois
trust can continue for multiple generations
until the trust assets are extinguished.
2. Typical Trust Structures.
a. Terminates upon the death of the last
child to die, with outright distribution
to grandchildren at that time.
b. "Pot" Trust--cllildren, grandchildren
and all generations are beneficiaries
(fights among siblings?).
c. Splits into multiple trusts when parents
pass away, i.e., pot trust for 2 children
and descendants; upon parents' deaths,
trust splits into two separate dynasty
trusts for each child; upon child's
death, trust splits into separate dynasty
trusts for each grandchild and so on
until trust assets are exhausted.
d. Can be structured as a Discretionary
Trust (independent trustee to avoid estate tax inclusion and provide for discretionary distributions; power of trus-

NEW ATTORNEYS

HAVE YOU SURVIVED YOUR FIRST
REAL ESTATE CLOSING?
CHICAGO TITLE INSURANCE COMPANY
WILL SHOW YOU HOW.
Now back by popular demand! Attorneys who are new to real estate
are invited to attend a FREE seminar that will provide a thorough understanding
of all the elements involved within the real estate closing process.

SURVIVING YOUR FIRST
REAL ESTATE CLOSING SEMINAR
Available on Two Dates!
• MONDAY, MAY 15, 2006 • THURSDAY, MAY 25, 2006 -

Maggiano's Oak Brook
Maggiano's Schaumburg

Event Agenda:
9:00 a.m.

Contract Negotiations

10:00 a.m.

Mortgage Financing

11:00 a.m.

Title Insurance

12:00 p.m.

Complimentary Lunch

12:30 p.m.

Surveys & Legal Descriptions

1:30 p.m.

Closing Documents

Presented by
Chicago Title Insurance Company
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tee removal and replacement lim.ited to
tmrelated and non-subordinate person-See paragraph N.C.5. below).
e. Can be structured as a Support Trust
(beneficiary can be trustee without estate tax inclusion, as long as distributions are lim.ited to an ascertainable
standard).
f. Allocate Generation Skipping Tax Exemption in order to Mitigate GST Tax
(Code Section 2631).
E. Special Powers of Appointment (i&., a power
to appoint to anyone except the powerholder,
the powerholder's creditors or his estate).
1. Creditors cannot reach property.
2. Provides beneficiary with flexibility to
transfer assets to family members during
the beneficiary's lifetime.
3. Contrast to General Powers of Appointment (power for holder to vest assets in
himself). Trustee in bankruptcy can reach
assets subject to a presently exercisable
general power of appointment. 11 U.S.c.A.
541. See also Matter of Rolfe. 34 B.R. 159
(Bankr. N.D.lll. 1983) (absolute right to
withdraw trust principal nullifies spendthrift protection).
II. ASSET PROTECTION DRAFTING RECOMMENDATIONS
A. Utilize a DiscretionaO' Trust (see below).
B. Include a Spendthrift Clause.
1. General Protection.
a. Spendthrift Clause generally prohibits
trust beneficiaries from assignmg trust
property and creditors from attaching
undistributed trust property.
b. Beneficial interests in a spendthrift
trust are generally not considered part
of the bankruptcy estate 11 U.s.c. 541

C.

D.

E.
F.
G.

H.

(c)(2).

c.

735 ILCS 5/2-1403 generally provides
Spendthrift Clause protection even if
there is no express Spendthrift Clause
in trust (but statute excepts from protection certain types of child support
and self-settled trusts).
d. 760 ILCS 5/15.1 generally provides that
a discretionary trust ("Special Needs
Trust") established by a third party for
a disabled beneficiary should not be
subject to reimbursement for public aid
or other assistance the beneficiary
might receive.

I.

Page 9
2. "Exception Creditors" may Defeat Spendthrift Clause protection.
a. Certain "Exception Creditors" may
override Spendthrift Clause protection
~., such as alimony or tax claims).
b. Absolute right to withdraw trust principal nullifies spendthrift protection.
Matter of Rolfe. 34 B.R. 159 (Bankr.
N.D. Ill. 1983); 58, comment (d) Restatement (Third) Trusts.
c. Once property has been distributed to
trust beneficiary, spendthrift protection
is lost, 152, comment Gl Restatement
(Second) of Trusts.
d. "Too much" beneficiary control may
void spendthrift protection (See paragraph VI. below).
Consider Independent Third Parties as Trustees.
1. More protection than beneficiaries acting as
trustee; or
2. Consider implementing a distribution committee to approve distributions.
Trust with Multiple Beneficiaries Offers
More Protection than Single-BeneficiaO'
Trusts.
Be Iudicious in Severing Tenant by Entireties
Property.
Consider Trusts Lasting as Long as Possible
(i.e., Dynasty Trusts) under State Law.
Grant Trustee Power to Suspend Distributions to Beneficiaries.
1. Financial Hardship;
2. Alcohol or drug abuse;
"Shifting" Trusts upon Triggering Event.
1. Triggering Event:
a. Insolvency of beneficiary;
b. Bankruptcy by beneficiary;
c. Creditor attempt to collect against trust.
2. Types of Shifts:
a. Interest of beneficiary terminates;
b. Interest of beneficiary changes to:
i. Discretionary Trust (best protection);
ii. "Pot" Trust;
iii. Support Trust.
c. Third-party controlled Discretionary
Trust becomes a beneficiary-controlled
Support Trust upon the beneficiary
reaching a specified age.
Impose a Condition Precedent for Distributions to Beneficiaries.
1. For example, before distributions are made,
beneficiary must be solvent or married (or

NO other software crunches divorce numbers as well as FinPlan
divorce software can. Take it to client meetings. negotiation
sessions .. . even to court. Use it to quickly and accurately prepare
and analyze settlement offers .. view the consequences (to both
parties) of changed variables .. and present persuasive proposals.
Specialized products for every stage of the divorce process
There are four FinPlan divorce software programs. Each has

FinPlan Divorce Planne"': Helps you evaluate settlement proposals
from a financial perspective, taking all tax consequences into account.
FinPlan Divorce Math : Helps you calculate present value,
pension value, alimony recapture and other values, and creates
understandable, printable reports .

FinPlan Equal Shares: Helps you prepare marital balance sheets and
equitably distribute marital property with point-and-click ease.

a unique and important role to play in the divorce process. Several
of them can share information with each other.
FinPlan Assets+: Helps you gather, edit and compare complete
client information in a well-organized manner and prepares
thorough financial affidavits.

To learn how FinPlan divorce software can help
put you on the fast track to fair sett lements,
please call 1-800-762-5272.

Q 200s W~I. I Thomson bu5onts$ l·316664Jl().()$

THOIVISON

•

VVES T

".
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any other "worthy" condition).

J. No Beneficia'Y Should Be Given a General
Power of Appointment or Power of Withdrawal.
1. If trust does permit beneficiary to withdraw assets, consider requiring a third
party to consent to withdrawals.
K. Include a "Facility of Payment" Clauseallows trustee to apply any distributions for the
beneficiary's benefit, instead of payments directly to beneficiary.
L. OTIP Marital Trust Preferable over Outright
Spousal Gift or Power of Appointment Marital Trust.
III. SELF-SETTLED TRUSTS (Grantor is also Trust
Beneficiary)-NO ASSET PROTECfION
A. General Rule: a Creditor of a Self-settled
Trust May Reach the Maximum Amount That
the Trustee Could Distribute to the Grantor.
156 Restatement (Second) of Trusts; In re
Simon. 170 B.R. 999 (1994); In re Marriage of
Chapman, 294lll.App.3d 611, 697 N.E.2d 365
(1st Dist. 1998).
B. Examples of Self-Settled Trusts.
1. Living Trusts;
2. Charitable Remainder Trusts (CRTs);
3. Grantor Retained Annuity Trusts (GRATs);
4. Qualified Personal Residence Trusts
(QPRTs);
5. Crummey Trusts
C. Excel'tion to Self-Settled Trust Rule (i.&, asset
protection even though Grantor is beneficiary).
1. Foreign Asset Protection Trusts;
2. Domestic Asset Protection Trusts (Do these
trusts really "work?")
3. "OBRA Pay Back Trust" and the "OBRA
Pooled Trust." A disabled person, in order
to qualify for Medicaid or to preserve eligibility, may create two types of self-settled
Medicaid trusts. These two trusts (the
"OBRA Pay Back Trust" and the "OBRA
Pooled Trust") are described in 89lll.
Admin. Code 120.347(d). In general, such
self-settled trusts will not disqualify a beneficiary from Medicaid benefi ts if it is agreed
that upon the death of the beneficiary the
trust reimburses the Department of Public
Aid for medical and nursing home expenses incurred for the beneficiary.
N. DIFFERENT TRUST DISTRIBUTION STANDARDS
A. Mandato'Y Distribution Standard.
1. "LEAST" ASSET PROTECTION

Page t t

2. For example-"income to wife for life" or
"upon my death distribution of trust estate
to x."
B. Support Trust.
1. "HIGH" ASSET PROTECTION
2. A support Trust directs the trustee to apply
the trust's income and/ or principal as is
necessary for the beneficiary pursuant to a
standard:
a. Example-The trustee shall make distributions for the health, education,
support, or maintenance of the beneficiary.
b. In order to avoid bad tax results, the
"standard" should generally be consistent with the health, education, maintenance and support" Ascertainable Standards" of Code Section 2041. See paragraph V.A.2. below.
3. Beneficiary'S Rights-beneficiary of a Support Trust can compel the trustee to make a
distribution consistent with the stated standard.
4. Creditor's Rights--Creditor's remedy to
compel distributions-generally NONE if
Valid Spendthrift Clause.
C. Discretiona'Y Trusts.
1. "GREATEST" ASSET PROTECTION
2. Trustee has uncontrolled discretion to pay
income and principal for beneficiaries without regard to any ascertainable standard;
a. Undistributed income added to principal;
b. Can exclude a beneficiary from receiving any distribution;
c. Protection derived from tenuous nature
of beneficiary's interest.
i. Example-The trustee may make
distributions in the trustee's sole
and absolute discretion to the current beneficiaries. In determining
whether a distribution shall be
made and the amount of any distribution, the trustee may exclude any
beneficiary from a distribution.
3. Beneficiary's Rights-Abuse of Discretion.
Beneficiary of a Discretionary Trust can
compel Trustee to make a Distribution if it
can be shown that Trustee has abused his
discretion (generally trustee acted improperly, dishonestly, or arbitrarily). 187 Restatement (Second) of Trusts.
4. Creditor's Rights-Generally NONE. Gen-
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erally, as the beneficiary's interest is so indefinite or contingent, it cannot be reached
by creditors. Protection does not depend
on spendthrift provisions-hence even
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(luired or desirable for his health. maintenance and support. The trustee need not
consider the interest of any other beneficiary in making distributions to my spouse
or for his benefit ... the trustee may in its
discretion ... pay to ... one or more of my
descendants to the exclusion of one or more
of them so much of the principal ... for
their health, education, maintenance and
support. Is this a discretionary or a support trust?
2. Bad asset protection results?
a. In re George McCoy, 274 B.R. 751 (N.D.
m. 2002), aff'd 2002 U.S. Dist. LEXIS
13239 (2002), the debtor in bankruptcy
was the surviving spouse and primary
beneficiary and trustee of a testamentary trust. The trust provided language
similar to that provided in paragraph

II

Tax Trap-If beneficiary has right to remove and appoint trustee in a discretionary
trust, in order to avoid beneficiary from
having a general power of appointment
(triggering estate tax inclusion-usually a
bad estate tax result) the appointed trustee
must not be related or subordinate to the
beneficiary within the meaning of Code
Section 672(c) (i.e., generally can't be a
spouse; child; grandchild; parent, or sibling
of the beneficiary). Rev. Rul. 95-58. This is
typically not a concern for a Marital Trust
(as the assets will be counted in the surviving spouse's estate anyway), unless a
"partial" QTIP election is contemplated.
D. The Hybrid
We can tailor a Long Term Care Policy to the needs of your client by
"Discretionary Support"
shopping many of today's top carriers for price and features.
Trust. Grantor combines
Discretionary Trust language with language that,
by itself, would create a
Support Trust.
1. Example: The trustee
may in its discretion
pay to my spouse, or
for his benefit, so
FINANCIAL SERVICES
much or all of the
Securities and advisory services offered through
Mutual Service Corporation. Registered Investment
principal of the Family
403 Grand Ave. Ste. 100
Advisor. Member NASDISIPC.
Trust as the trustee
Waukegan, IL 60085
•
Ressler Financial Services and Mutual Service
Corporation are separate entities.
from time to time de(866) 473-7753 Toll Free
termines to be n=
5.

John Ressler, Jr., CFp®
(847) 263-8888
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Conclusion-do not use permissive language indicating "unfettered discretion" in
a support trust.
V. BENEFICIARY AS TRUSTEE-TAX ISSUES
A. Tax Tral! #l-Beneficia~ Acting as Sole Trustee-" Ascertainable Standard."
1. Distribution should be limited to an
"ascertainable" standard necessary in order
to avoid (i) a taxable gift under Regulation
Section 25.2511-1(g)(2); or (ii) the creation
of a general power of appointment triggering estate tax inclusion under Code Section
2041 (b)(I).
2. The Code and regulations (2041 (b)(a)(A);
20.2041.1(c)(2); 25.2514-1(c)(2)) provide a
number of examples of ascertainable standards:
a. health, education, support, or maintenance;
b. support;
c. maintenance;
d. maintenance in health and reasonable
comfort;
e. support in his accustomed manner of
living;
f. education, including college and professional education;
g. health;
h. medical, dental, hospital and nursing
expenses and expenses of invalidism.
3. Caution: Do not vary from above ascertainable standards. Even a slight variance
can cause the standard to become
"unascertainable" and trigger bad tax results.
B. Tax Tral! #2-Beneficia~ Acting as Sole Trustee-Discharge of Legal Obligations.
1. Even if existence of "ascertainable stan3.

CALMEcsM Global Law Group
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above.
i. The Court ruled that the trust was
not a spendthrift trust (i.&, therefore, trust is includible in bankrupt
estate and subject to creditor
claims) and reasoned that: "By
vesting control of the trust in its
primary lifetime beneficiary and
granting him complete discretion to
make payments to himself, the
Trust reveals that settlor's primary
dispositive intention was the preservation of her residuary estate for
the benefit of her husband, rather
than an intent to grant identical
beneficial interests to other beneficiaries. The upshot here is that
Debtor, as a primary life beneficiary
with discretion to invade the corpus
of a spendthrift trust for any purpose and to any extent and at any
time he deems desirable, invalidates the alleged spendthrift character of the trust." Id. At 765.
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dard," the trustee who can distribute
property in order to discharge a legal obligation is treated as possessing a general
power of appointment to the extent of that
obligation. Regulation Section 20.2041-1(c)
(1).
2. Solution-Draft to avoid this by including
a so-called Vroohn clause in the trust agreement that limits the exercise of a trustee's
powers so that distribution powers will not
be treated as a general power of appointment.
Sample "Vpjohn" Language: No individual successor trustee may participate in the
exercise of any discretion to distribute principal to himself or herself other than for his
or her health, education, support and
maintenance, nor may any individual successor trustee participate in the exercise of
any discretion to distribute or expend principal or income in a manner that would
discharge such trustee's personal obligation
to support the beneficiary. If this paragraph precludes the exercise of a discretion
othelWise provided, an independent per-

son may be named by the individual successor trustee as an additional trustee, with
the sole authority to exercise these discretions.
C. Tax Trap 113 (or Opportunity?l BeneficiaO'
AdinS as Sole Trustee-=Is Trust a Grantor
Trust for Income Tax Purposes?
1. Code Section 678(a)(I) provides that an individual will be treated as the owner of any
portion of a trust with respect to which the
individual has a power, exercisable solely
by himself, to vest the corpus or income
from the trust in himself.
2. Ergo, a trustee's power to distribute trust
income or principal to himself (whether or
not limited to an ascertainable power)
causes the trustee to be taxed as the owner
of the trust.
a. Example--Mom is trustee of deceased
husband's credit shelter trust, providing for distributions of principal and
income (pursuant to an ascertainable
standard) to herself.
i. Arguably, under Code Section 678
(a)(I), entire trust is a "grantor"

The Professional Difference

Litigation Support Group
DAM, SNELL, & TA VEIRNE, LTD
Certified Public Accountants

Service areas include:

Accounting. Tax • Consulting
Libertyville & Fox Lake
Contact:
Skip McCann CPA, CV A
Joe Modica CPA, CVA, CMA
(847) 367-4448

o

o
o

o

o
o

Business Valuations
Forensic Accounting
Fraud & Embezzlement
Economic Damages
Estate & Gift Tax
Shareholder Disputes

o Divorce
o Business Litigation
o Business Interruption
o Bankruptcy

o Buy/sell Agreements
o Employment Litigation

"When we work with clUnts we ItriVt to be accessible, to compkte work in a

www.dstcpa.com

timely IIUInntr. and /0 provide the veT} highest kvel of qlUllily. This
Pro!ess;Q/w Diff.rence is w/uzJ distinguishes ourfinn."

Page 15

The Docket

May 2006

DEPOSITION REPORTERS
COURT REPORTERS
P.O. Box 9275
Waukegan, IL 60079
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trust and all income and capital
gains will be taxed to Mom,
whether or not amounts are distributed.
ii. Is this "good" tax planningdisguised gift by Mom paying income taxes on property which will
ultimately be distributed to children? Also, Mom's tax bracket may
be lower than the highly compressed trust income tax brackets.
iii. Note: Some tax attorneys disagree
with this interpretation.
3. "Opt-out" of possible Code Section 678(a)
(1) grantor trust treatment by requiring that
distribution power be exercised in conjunction with a co-trustee or other third party.
VI. BENEFICIARY AS TRUSTEE-CREDITOR PROTECTION ISSUES
A. In General-"Too Much" Beneficiary Control
may Nullify Spendthrift Protection. If the
beneficiary holds too much control over the
trust, the creditor may be able to attach the
beneficiary's interest and reach trust assets, irrespective of spendthrift provisions.

B. "Grey Area" Will Spendthrift Provisions be
Upheld if Sole Beneficiary is Sole Trustee?
1. Some commentators contend that the creditor of a sole beneficiary-trustee should be
able to reach whatever assets the beneficiary-trustee can properly distribute to himself under the terms of the agreement.
2. Lack of cases on this subject.
a. In re Bottom. 1716 B.R. 950 (NO. Fla.
1994) (creditor protection disallowed).
b. In re Coumbe. 304 B.R. 378 (9th Cir.
2003) (creditor protection alloweddebtor's children as contingent beneficiaries "counted" as additional beneficiaries).
c. Under some state statutes, a valid
spendthrift trust will not exist when the
sole beneficiary also serves as the sole
trustee (Arizona R.S. 14-7706).
3. Trust controlled by beneficiary-trustee invites scrutiny regarding the conduct of the
beneficiary-trustee--if the beneficiarytrustee ignores the ascertainable standard
(i.e., numerous, unauthorized distributions
are made, or the trust acts as the beneficiary's "pocketbook"), the court may void
creditor protection.
"The Chapter 7 Trustee focuses his argument on the issue of dominion and control
by the Debtor, while the Defendants argue
that the Court should end its inquiry with
the spendthrift provision in the original
trust ... I agree with the Chapter 7 Trustee
that the original trust should not be examined in a vacuum. but must be looked at
together with the Addendum and the conduct of the Debtor. which disclosed blatant
and unfettered dominion and control over
the assets." In re McCullough, 259 B.R. 509,
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2001 Bankr. LEXIS 264 (D. R.l. 2001).
Example-Parent sets up trust for Child,
wherein child is sole trustee and distributions are limited to health, education, maintenance and support, with child's grandchildren as remainder beneficiaries.
Will this provide sufficient asset protection
for Child? PROBABLY, as long as trust is
properly administered by Child, i.e., ascertainable standards are respected and trust
is not used as Child's pocketbook with little
regard for trust provisions.
5. Many commentators suggest that for
"maximum" asset protection:
a. It's better to have an independent cotrustee (Code Section 674(c», rather
than a beneficiary act as trustee.
b. Consider "Distribution Committee"
relating to distributions which beneficiary does not control (but may benefici4.
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ary be a member of such committee?).
Consider having sole beneficiary trustee resign in the event of creditor attack.
d. It's better to have multiple current
beneficiaries.
e. The beneficiary should be able to remove trustee only "for cause," or with
the consent of a third-party "trust proc.

tector. "

f.

Note that for Discretionary Trusts,
beneficiary cannot be trustee and
achieve asset protection or estate tax
exclusion.
C. What if BeneficiaO' is Co-Trustee?
1. In re Hersloff, 147 B.R. 262 (M.D. Fla 1992);
In re Schwen, 43 Collier Bankr. Cas. 2d 255
(D. Minn 1999, creditor protection allowed
because debtor's control over the trust was
limited by a co-trustee and fiduciary duties

PRIME WAUKEGAN
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to the other beneficiary).
2. However, trustee cannot be a "dummy"
trustee, blindly following the settlor's instructions regarding investments and signing checks for distribution. In re McCullough, supra.
3. What if beneficiary trustee has right to remove other co-trustee?
a. Does tltis signify "too much" control?
i. Perhaps limit removal rights "for
cause" or in conjunction with a
third-party "trust protector."
4. "Investment Trustee" and "Distribution
Trustee" combination.
a. Independent trustee named as
"Distribution Trustee" subject to pure
discretionary distribution standard.
b. Primary beneficiary is "Investment
Trustee.n
i. Makes investment decisions;
ii. Has power to remove and replace
Distribution Trustee only in conjunction with the vote of another
independent party.

· Medical and technical reporting
· Real-time and closed captioning
· Daily and expedited delivery
· Condensed transcripts
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B. Osborne, Duncan, Asset Protection. Domestic and
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C. Bove, Alexander A., Asset Protection Strategies,
Volumes I and II, published by the American
Bar Association.
D. Rosen and Rothschild, BIO-2nd T.M., Asset Protection Planning, published by Tax Management, Inc., a subsidiary of the Bureau of National Affairs, Inc.

Robert J. Kolasa is an attorney-c.p.A. practicing
estate planning, probate and asset protection
law in Lake Forest, lllinois. He also
holds a Master of Laws in Taxation degree
from Georgetown University Law Center
and once was an attorney for the IRS National Office,
Office of Chief Counsel, in Washington , D.C.
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Psychology and the Law: Malingering
by Anthony R. Peterson, Psy.D.
and
Robert H. Gordon, Ph.D.
What is it?
An essential aspect of most forensic evaluations is the assessment
of malingering. Malingering is the
intentional faking or exaggeration
of psychological or medical symptoms with the goal of getting some
reward or avoiding punishment.
The rewards and punishments can
vary considerably. Many common
rewards include money, drugs, and
avoidance of work or military
duties. Punishments commonly include prosecution, conviction, incarceration, and having to pay

restitution. Malingering is not considered a mental illness. Rather, it
is occasionally a confounding variable that can influence a psychologist's objective findings.
The clinical psychologist considers malingering if any of the following are true or present:
1. The patient is referred to the
psychologist by an attorney or
is in litigation.
2. The patient is pursuing compensation for an injury.
3. The patient is non-compliant

with the clinical evaluation.
4. There are significant differences between the patient's reported complaints and his/her
actual functioning.
5. The presence of antisocial behaviors and attitudes.
How is it measured?
In the context of legal proceedings, plaintiffs and defendants
(in both criminal and civil cases)
may be motivated to present themselves in either an overly positive
fashion or an overly negative
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fashion. Psychologists can evaluate
for malmgering and then consult
with the retaining attorney regarding their findings. The testimony may strengthen the attorney's case. However, poor testing
procedures or the ill-prepared psychologist can have devastating effects on a case. Be an educated
consumer of expert services. Know
when it is appropriate to specifically address malingering and be
sure that your expert has conducted such an in-depth evaluation.
Psychologists conduct indepth, comprehensive mental
health evaluations in an effort to
determine the likelihood that an
individual is suffering from a
mental illness that may have an
impact on one's ability to function
appropriately. In addition to the
clinical interview, psychologists
often rely on various tests to assist
with the evaluation. These tests
assess for malingered intellectual
limitations and serious mental illness such as schizophrenia.
Many psychologists' tests have
validity indicators that give the
psychologist a good idea as to the
individual's motivations towards
taking a test (i.e., is the respondent

motivated to provide an accurate
appraisal of his
psychological
functioning, or is
he motivated to
make himself appear more psychologically ill, or
well, than he is actually
functionNo longer do you need to be at the mercy of
ing) .
Although
law enforcement agencies or unknowns for your
these validity indiprocess serving. Lakeside Investigations is a nationwide
cators are imporpublic document search and retrieval firm, uniquely
tant when interpositioned to serve your documents anywhere in the
preting each psyU.S. and even abroad. Timely and efficiently. And we're
chological test, it is
not quitters. As long as we have
a good address, we'll keep going
also important to
'til
we can say, "Gotcha!" To learn
administer
tests
all the things we can do to make
that are designed
your job easier, give us a call.
specifically
for
Let's get to know each other.
assessing malingering. The forensic psychologist is
ever cognizant of
www.lakesideinvestigations.com Lic#117 -001132
the effects of malingering and is
2767. All initial consultations with
always prepared to assess for such
attorneys are complimentary.
factors, especially in criminal and
personal injury cases.
Home Page:
If you'd like to discuss a case,
http://www.forensicpsych.com
p lease feel free to call Forensic
Psych Associates, Ltd. at 608-756-
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Dr. Anthony Peterson is a clinical psychologist who has
conducted hundreds of clinical assessments and provided
training to medical professionals on numerous occasions.
He has received specialized training in neuroscience.

Dr. Robert Gordon is a clinical and forensic
psychologist who has consulted with attorneys
for over 27 years and has testified in over
1000 criminal and civil cases.
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Securities Regulators Announce
"Unlucky 13" Investor Traps
by James J. Eccleston

E

very year state securities
regulators announce the top
investment scams victimizing investors. For 2006, the North
American Securities Administrators Association (NASAA) has released its "Unlucky 13" investor
traps. There are some familiar,
past offenders. But there are some
new ones, too. Here's an overview
of the traps for 2006.
First, affinity fraud. lhis is a
frequent offender because investors tend to more easily trust individuals associated with their religious, political or ethnic groups.
Con artists know this and, according to NASAA, attempt to have
investors "substitute an emotional
appeal for careful analysis and
critical thought. "
Second, churning. lhis is a
frequent abuse and, importantly,
not one limited to con artists. Investment advisers, financial planners and brokers employed by the
finest Wall Street wirehouses may
be guilty of this offense. Churning
occurs when the adviser places too
many trades, largely to generate
comrrusslOns.
Something called
"reverse churning" can occur when

an investor who pays asset-based
fees, in lieu of commissions, to an
adviser to manage an account sees
little or no activity in his or her account because the adviser is ignoring it.
lhird, equity indexed certificates of deposit. Do not confuse
these products with FDIC-insured

CDs. Interest-or rate of returnvaries according to the market and
may be zero. Further, these products are highly suspect for seniors
who need money for retirement
given that they have liquidity
problems.
Fourth, oil and gas investment
fraud. With the rise in oil and gas
prices, these scams continue to attract investors. These deals are
very risky, and the promises of
great profits are suspect.
Fifth, personal information
scams. Do not divulge personal
information unless you know who
will have access to it. Con artists
pose as "senior specialists" and
obtain information by claiming
they will prepare a living will or
living trust, or to help obtain prescription drug coverage.
Sixth, prime bank schemes.
lhis is a frequent scam. Purportedly, an off-shore bank offers a
program with high-yield, tax-free
returns, normally only available to
the wealthy. NASAA describes
this as "equivalent to a purse
snatch."
Seventh, pump and dump
schemes. Another favorite. lhis
involves manipulating the price of
a low-priced stock, pumping it upward as investors buy it. Then,
when the stock price is high, the
insiders bail out, leaving the investors holding the bag, as the stock
price plummets to zero.
Eighth, recovery rooms. lhis
scam is new to the list. According

to NASAA, "scam artists buy and
sell the names and financial information of victims who have lost
money to 'recovery room' operators who promise, in return for a
fee that the victim must pay in advance, to recover the money lost in
a worthless investment." lhis will
be the second time that the investor
is duped!
Ninth, registered high-interest
promissory notes publicly advertised. High interest rates carry
higher risk. The companies issuing
the promissory notes may not be in
business much longer, such that
investors can lose their entire investment.
Tenth, sale and leaseback contracts. These investments attempt
to avoid the investor protections of
the securities laws by being structured to resemble the sale of a
piece of equipment. NASAA cites
payphones, ATM machines and
Internet booths as examples. investors are told that in time the
buyer will sell the equipment back
to the seller and the investors will
recover their principal plus a rate
of return. However, frequently the
equipment does not exist and the
seller lacks the financial capability
to keep the promise of the repurchase.
Eleventh, self-directed pension
plans. Watch for con artists who
advise you to convert an employersponsored pension into a selfdirected pension plan. lhis may be
a scam.
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Twelfth, unsuitable investment
recommendations. This is a core
claim in securities arbitration. Advisers must make suitable investment recommendations to investors, based upon their age, financial
ability, tolerance for risk, investment objectives, liquidity needs,
tax situation and any other factors
that may be relevant. If not, investors may recover their investment
losses in securities arbitration.
Thirteenth, variable annuities.
These products are "sold not
bought" because of their very high
commissions. NASAA identifies
this as a scam because there may be
"inappropriate sales". Indeed, NASAA states that variable annuities
"are only suitable for a very small
percentage of the investing public
and generally are not appropriate
for most seniors." There are steep
exit ("surrender") penalties and
don't buy them inside a 401(k} or

SNSFE---ATTOJ.Nl.YS AT LAW

James J. Eccleston is
a securities attorney,
representing investors as well
as brokers and brokerage firms nationwide in arbitration,
litigation and regulatory affairs.
He is an equity partner with
Shaheen, Novoselsky,
Staat, Filipowski &
Eccleston, P.e.

Securities Law
• Arbitration to Recover Invesbnent Losses
• Employment Litigation, Including Defamation,
Restrictive Covenants & Injunctions
• Regulatory & Disciplinary Proceedings
• Trusteelfiduciary Litigation
• Invesbnent Adviser Compliance & Consulting
• Registration Mailers for Brokers & Invesbnent Advisers

James J, Eccleston, Partner
'A V" R4lint. by Marli1lliak-HubbtU
Shaheen, Novoselsky, Staat, Filipowski & Eccleston, P .C.
20 North Wacker Drive, Suite 2900, Chicago, Illinois 60606
T.1312.621.4400 Fax 312.621.0268
WY.W .snsfe~law .com

IRA.

www.financialcounsel.com

Scams abound! Be careful out
there.

~
SIGMUN D TECH NOLOGY
G ROUP

computer Forensics I Technology Support I Data Recovery

"The smoking gun may be a click away"

e

Walter R. Sigmund
Certified Computer Examiner
EnCase Certified Examiner

847-487-9300

@

Sigmund Technology Group
provides forensic computer
examination, technology
support and data recovery
services to a diverse group of
businesses in Chicago and
surrounding metro areas. We
provide expert forensic
analysis of all forms of digital
media.
www.sigmundTG.com
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Thank You to the Generous Supporters of
the 2005-2006 Campaign for Legal Services!
The Campaign supports the work of
Prairie State Legal Services & the Volunteer Lawyers Program.
Leaders ... $4,800+
A & E Kaplan Foundation
Senior Partners ... $2,400+
William and Suzanne Lindsay
Partners ... $1,200+
Robert Baizer
Raymond Kloss
Lake County Bar Association
Leibowitz Law Center
Hon. Victoria L. Martin in memory
of David Spannraft
Sanford Sloane &
Paulette Herbstman
Linda E. Spring
Advocates ... $600+
Bollman, Lesser & McGlynn, LLP
Claire D. de Chazal
Gayle Kenney Dompke
Mary Katherine Foy and
Timothy J. Vezeau
Deborah Goldberg
Garrick J. Hodge
Hollister Inc.
Katz, Goldstein & Warren
Linn & Campe, Ltd .
S. Edward Marder Family
Foundation
Joseph R. Poell
Salvi, Schostok & Pritchard
Gary L. Schlesinger
Nancy Chausow Shafer, P.c.
Thomson - West
Peers ... $300+
Anonymous
Abbott Laboratories Fund Matching
Gifts Program
Berger Scha tz
Brown & Brown, P.c.
Mr. and Mrs. Kenneth J. Burns, Jr.
Michael T. Cavanaugh
Ann Buche Conroy
David Del Re

Peers ... continued
Dudley & Lake
Nina Dudziak Court Reporters
Eiden & O'Donnell, Ltd.
Flannery, Hoover & Boyd, Ltd.
Hon. Fred and Stephanie Foreman
William Y. Franks
Scott and Joy Gibson
Kenneth J. and Bobbie R. Glick
Hon. Judith Goodie
The Hamlin Family in memory of
Paula Ann Hamlin
Paul and Gail Hanson
Kevin M. Kane and Mary Rose
Strubbe in honor of Gary
Schlesinger
Jerald A. Kessler
Steven Larson
Sally A. Lichter
Tom Lilien and Linda Rothnagel
William S. and Wendy Lipsman
Morrison & Morrison, p.e .
Newland, Newland & Newland
John Quinn
Law Offices of Stuart A. Reid
Emilio B. Santi
Peter M. Schlax
Martin and llana Shaffer
Stephen Simonian
Susan Skarecky
Smith & LaLuzerne, Ltd.
Yolanda M. Torrez
Barbara A. Weiner
Gordon and Joan White

Associates ... $120+
Bank of America
Jon L. Beermann
Raymond A. Boldt
Hon. Terry Brady, Retired
Laurel Breitkopf
Ray Carlson
Hon. Valerie Ceckowski
Michael J. Conway
Murray R. Conzelman
Pat and John Danloe

Associates ... continued
Joseph E. Davis
Lucy Dorenfeld
Hon. Wallace and Joan Dunn
John and June Gleason
Graham, Graham & Sbertoli
Louise and William Hayes
Catherine and Jack Herrmann
Hon. Mitchell and Sara Hoffman
Bridget W. Hutchen
Julius Ishida
David S. Kerpel
Thomas Kimmel
Joseph and Jennifer Kolar
Lake County Bar Association
Mark Lezotte and Patricia Little
Mark Lidschln
Hon. Robert McQueen
Lynne and Rick Menson
Noonan, Perillo & Polenzani
Christine R. Piesiecki
Hon. John Phillips
Gerald Pollack
Elizabeth M. Rochford
Claire Rothnagel
Jud y and Sam Rothnagel
Dennis and Lois Ryan
Thomas Schippers
Marjorie Sher
Beverly J. Smith
Lawrence W. Smith and Jane Smith
Robert Smith, Jr.
Greg Ticsay and Joy Gossman
Hon. Henry C. Tonigan
Marian Vahl
John B. Van Duzer, Jr.
Todd and Lisa Warren in honor of
Gary Schlesinger
Bernard Wysocki & Associates

Supporters ... $60+
Anonymous
Lee A. Arbus
David and Susan Barkhausen
Walter P. Begley
Lawrence Callan
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Supporters ... continued
Billie Booth and Joseph Dalton
Dennis A. Brebner & Associates
Maren Christensen
Irene Halkias Curran
Anne Megan Davis
Estate and Business Law Group
Chuck and Pam Ex
Janet W. Freund in memory of
Hal Goldman
Joel D. Gingiss
Deborah Goldberg in honor of
Gary SchleSinger
James A. Harbaugh
David H. Harris, Jr.
Robert J. Hauser
Paul Hawn
Charles Hoffman and
Tamara Schiller
Mari-Jo Jacquette in memory of
John Gleason
Mari-Jo Jacquette in memory of
Ann Kuzmickus
Mari-Jo Jacquette in honor of
Gary Schlesinger
John T. Kennedy
Ben Kessler
Richard Kessler
Richard Kopsick
Karen S. Lentz
Kenneth and Dixie Malek
Bob and Silvia Masini
Hon. Ray McKoski
Christopher B. Morozin in honor of
Gary Schlesinger

Supporters ... continued
Patrick C. O'Day
Patinkin and Patinkin, Ltd.
Alan Pearlman in honor of
Gary Schlesinger
Nick Poulos and Lisa Fair
Bruce L. Richman in honor of
Gary Schlesinger
Hon. Helen S. Rozenberg
Paul and Leslie Schlesinger
Kendrick Scott
Sherby D. Scurto
Semmelman & Semmelman
Law Offices of Marjorie Sher in
memory of Joyce Bernstein
Nada and David Sizemore
Alan L. Stefaniak
Jon and Patricia Stickney
Edward and Joan Tomkowiak
Joseph H. Vogler
Hon. Nancy Waites in honor of
Gary Schlesinger
Michael and Jane Waller
Michelle G. Wiejaczka and
Barbara Moriarity in honor of
Gary Schlesinger
Friends ... Under $60
Anonymous
Anonymous in honor of
Gary Schlesinger
Law Office of Michael B. Betar
William M. Bracken

Friends ... continued
Megan E. Chadwick
Sharon Doney
Paul and Elaine Eagon
Robert T. Edens
Hon. Lauren Beth Gash
Deborah Goldberg in memory of
Dr. John Bellucci
Deborah Goldberg in memory of
Popi Reich
Tiffany A. Harvey
Randy Heidenfelder
Beth Herndobler
Dr. Charles and Kathleen Holmberg
Dirk Kitzmiller
Lois Kulinsky & Assoc., LTD.
Tamara Marshall
Steven A. McGinty
Lawrence McShane
Sandra M. Moon
Helen D. Moorman
Elliott Pinsel
Sandra Rosenbloom, Esq.
Patricia Saer
Judith Shapiro
Marjorie Sher
H .W. Sievert in memory of
Paula Ann Hamlin
James Simonian
Perry S. Smith, Jr.
Hon. Nancy Waites in memory of
Glen Neddenriep
Stuart H . Wolf

. . . . . . . . .... . . . . . . . .. .. . . . . . . .. ... ... ..... . . .... . .. . . .
These donors had made gifts or pledges to the Campaign as of April 3, 2006.
Total raised as of April 3, 2006: $58,022.24
Goal for attorney and firm gifts: $65,000.00
Several recent national and state studies have found that legal help is not available
for anywhere from 50 to 80 percent of the civil legal problems faced by those eligible
for legal services. Help us prevent that gap from widening in Lake County!
Please send your tax-deductible donation to:
The Campaign for Legal ServiceslPrairie State Legal Services
325 West Washington, Suite 100
Waukegan, IL 60085

Jerry Kessler and MaryKay Foy, Campaign Leadership Committee Co-Chairs

. . . . . . .... .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..'. .
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Family Law Committee
- Minutes March 23, 2006
by Thomas M. Gurewitz, Chair

W

e are headed south for
our twelfth annual outof-state seminar. It
seems like twelve years ago that
we were running to the French
Quarter at New Orleans-actually,
it probably feels more like twentyfive years ago! We picked another
southern city and I am pleased to
announce, due to Amy Gertler's
tenacity and doggedness (the
Nicky reference), we've obtained a
guest speaker.
Sunny Sieler was the criminal
defense attorney who represented
Jim Williams in the murder case
immortalized by the book, and
later movie, "Midnight in the Garden of Good and Evil." Mr. Sieler
will discuss the four trials, two
convictions, two supreme court
reversals, one mistrial and, finally,
an acquittal after a change of venue
to Augusta, Georgia.
I am sure that Mr. Sieler will
speak to us about southern society
and the assortment of characters
that certainly add atmosphere to
this beautiful city. And, as this is
one of the last states to allow juries
in domestic relations cases, I hope
to persuade Mr. Sieler to comment
on his experiences in divorce cases.
Mr. Sieler is made possible by a
grant from the Mobil ... oops,
wrong promo-actually by five

law firms: Ericksen, Poell, Jacquette
and Carpenter; Katz, Goldstein and
Warren; Grund and Levitt; Nadler,
Pritikin and Mirabelli; and Schiller;
DuCanto and Fleck. Many thanks
to these firms-it should be a great
addition to the seminar.
Savannah has been termed the
sultry Southern Bell of the Georgia
coast. The internet promises that
Savannah will captivate you with
her natural beauty, eccentric charm
and traditional southern hospitality. It is located on the Savannah
River close to the Atlantic Ocean.
And as I write these minutes, in the
last week of March, the forecast
calls for tempera lures in the mid
70's with lows in the 50's-and we
are a month away!
The rest of the seminar promises to be challenging and educational. We are so packed that the
Gurewitz skit focusing on civility
has been mercilessly thrown off the
program! (Someone comfort Gary.)
All nine evaluators are attending
and will present 2 hours of psychological training (maybe I will finally understand Rich lawyer
Gary); Tricia Cornell and Rebecca
Whitcombe will update us on Petitions for Rule and the various contempt actions; Shyama Parikh will
offer alternative web sites with
sources of additional trainings /

research in specific areas; Nancy
Shafer will speak on qualified
medical support orders; Dwayne
Douglas on dispositive motions
(summary judgments/declarative
judgments in pre-nuptials) and
Ricky Ament will discuss changes
in the child's representative law.
Joining the Moon River brewing company for our welcoming
party; Lady and Sons for Saturday
dinner (with a ton of excellent restaurants in the city centre for fine
dining on the other nights); and 8.0
CLE credits (we hope). We think
we have put together another great
seminar. If you have not booked,
do so now-we can keep our hotel
blocked with the discounted rate
until April 6, 2006.
We met on Thursday, March
23, 2006, with only about 14 people
present. I am sure the lack of attendance could be attributed to the
change in meeting days, the upcoming Spring break, people feeling that we would be discussing
Savannah, and two Judges being
gone early in the day. But we had
lots of important items to discuss
which should keep the committee
hopping for months to come. I
hope you can attend the next meeting.
The form committee is spewing
out new forms. There will be a new
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two-page pre-trial memo, which is
in the process of being revised.
There is the new visitation order
form that is already out but may
not be in courtrooms. And there is
a new contempt order plus an attachment form that, if it's not distributed yet, will be shortly.
The mediation committee has
also met. We are in the process of
tweaking our mandatory mediation local court rules to comply
with .the new Supreme Court rules.
We are (ahem) ahead of most counties, but from the looks of things,
we'll need to get the new rules in
place promptly based on the expedited nature of mediation as contemplated in the Supreme Court
Rule.
Please note that under the new
rules, child custody cases are to be
set for case management conferences no later then 90 days after

service of the Petition for Dissolution. Presumably, if custody /
visitation is an issue, the party will
need to be referred to mediation at
or before that first case management conference. We need to address updating the list and providing for the efficient distribution of
cases to media tors as well as providing ways of insuring accurate
reporting beca use you can bet that
the Supreme Court will want statistics reported to Springfield. So our
work is cut out for us in the mediation area.
The court will also like to use a
mediator as a facilitator on a pro
bono basis for one or two mornings
per year on a Tuesday when
Judges would refer relatively low
conflict issues to a mediator. The
hope is that it would reduce the
amount of time or, even better, the
number of cases that would have to

Mold
Inspection Services
Bill Avgerin (Av-Jer-in)
Bacltelor of Sci..,.. in Biological Sciences
Mast... of Sci ..,ce in Anatomy
Instructor at Loyola Univ.... ity Medical School
Adjunct Profeslor at DePaul Univc:nity
Adjunct Profeslor at Oakton Collegc
Mcmb ...-Amcrican Indoor Air Quality Council
Certified Mold Inapector and Certified Mold Rancdiator
1 go whenl'm imiIed tnd l.rt/:91 becau.rtll tiJ
the Wiry but job

Moldspeet
Technologies

S
t~

........"'*' Cell:847-212-5566
847-367-9135
My thn. to the many attomcyt who have
recommended mc to their clients
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actually appear before the Judge on
a given day. It might also reduce
the number of pro ses, which are
extremely time consuming since,
hopefully, they are not as organized as when lawyers are presenting cases in front of the bench!
We spoke about the child's representative training on June 8, 2006,
at CLC. Again, the new Supreme
Court Rules mandate that child's
representatives have 10 hours of
training two years prior to the date
that the attorney qualifies for appointment in approved continuing
legal education courses such as
child development; role of the
Guardian Ad Litem and child's representative; ethics and child custody cases; relevant law and custody /visitation matters; family dynamics including substance abuse,
domestic abuse and mental health
issues.
The child's representative
training on· June 8, 2006, is scheduled to take four hours and should
include a number of the topics
mentioned in the Supreme Court
Rule. It's a good way of either establishing yourself on the child's
representative list or maintaining
your qualifications to be a child's
representative.
We also discussed the Cook
County trainings for child's representative. If you are unable to attend the June 8, 2006, meeting then
you might want to look at the Cook
County list. Judge Waller indicated
that the Cook County trainings
would qualify for credits for the
Lake County child's representative
list. We've decided to schedule a
number of 3O-rninute presentations
by evaluators at our monthly meetings to help meet this requirement.
The planning committee is revisiting the site of Santa Monica
(Los Angeles area) for the February
2007 seminar. If you have any
thoughts on the location either way
please let me know so that I can
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present them at our next
planning committee meeting. Of course, you are welcome to attend that next
planning committee meeting scheduled for April 18,

ference Center at 6:00 p.m.
reception and 7:00 p.m. dinVAHL REPORTING
ner as the probate commitSERVICE tee takes over the Bar!
30 YEARS EXPERIENCE
4. The next Bar Association bar meeting will be at
110 N. West Street
2006.
Opa, April 25, 2006, from
Waukegan, Illinois 60085
A few announcements:
5:30 to 7:30 p.m. AWALC
(847)
244-4117
1. The bowl-a-thon will
Installation Dinner is at
Conference Room Available
Deerpath Inn, in Lake Fortake place April 8, 2006,
at Bertrand's in Waukeest, on May 3, 2006, at 6:30
gan, Illinois. Tricia is
p.m. OJ Vorderstrasse beReal-Time
Videographer
ASCII Disk
anxiously seeking
comes president and D.Jo's
bowlers not only from
dog, Fritz, will be the
per family if you are part of
the Young and New Lawyers
power behind the throne (of
Connections and $20.00 for
Committee but some more excourse, he is a German Shepother members of the commuperienced attorneys so that
herd.)
nity. Sol Rappaport and Arlene
there is some networking.
Messner Peters from our
2. Sol Rappaport asked me to anDates the Court is not in session:
evaluator's list will present a
nounce a "co-parenting after a
Judge Waller:
co-parenting after a divorce
divorce" class that is being
April 11,25,27-28, April 14,2006
class discussing effective cotaught Wednesday, April 5,
Judge Winter:
parenting to help children deal
2006, from 6:30 p.m. to 8:00
April 27, 28, April 14, 2006
with the many changes in their
p.m. at Connections School,
Judge Waldeck:
lives after a divorce.
31480 Route 45, Libertyville, at
April 27, 28, April 14, 2006
3. The installation dinner will be
the southwest comer of Casey
Judge Ortiz:
Road and Route 45. It is $10.00
June 2, 2006, at Harrison ConApril 3,20,27-28, April 14, 2006
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LAKE COUNTY BAR ASSOCIATION

CIVIL TRIAL & APPEALS SEMINAR
ANNUAL SEMINAR & GOLF OUTING
GRAND GENEVA RESORT-LAKE GENEVA, WI
Wednesday, May 24, 2006
8:15 a.m.
9:00 a.m.
12:30 p.m.

Registration
Seminar
Golf

SPEAKER AND TOPICS
Scott Gibson
Moderator
Mike Noonan
The Morass of Construction Litigation
Update on Lien Issues
Jay Orlowski
Technology Update
Brian Lewis
Cook County Judge
Daniel Locallo
Advanced Trial Dos and Don'ts
Case Ellis
Juror Study and Analysis
Rule 216 Update
Rick Kessler
TomCampe
Evidence and Trial Issues Update
Rule 213 Practice
Lake County Judges
- PLEASE COMPLETE AND RETURN THIS FORM Seminar Participant:_ _ _ _ __ _ __ _ _ _ __ _ _ __ __ _ _ _ __ _
Telephone:_ _ _ _ _ _ _ _ _ _ E-Mail:._ _ _ _ __ _ _ __ _ _ _ _ _ _
Seminar; Wednesday. May 24. 2oo6-DEADLINE TO REGISTER: 5/19/2006
Registration Fee: LCBA Member-$85 per person & Non-Member-$170.oo per person
(Fee includes seminar materials and continental breakfast.)
Number Attending _ _ _ _ (x) $ 85.00

~

_ _ _ __

Number Attending _ _ _ _ (x) $170.00 ~ _ _ _ __
Golf: Wednesday. May 24. 2006" - DEADLINE TO REGISTER: 5/10/2006
"Payment for seminar is required to play Grand Geneva's Premier Course, The Brute
GOLF IS AN ADDITIONAL $95.00 PER PERSON
SHOTGUN START- 12:30 p.m.-The More The Merrier!
Number Attending _ _ __ ex) $ 95.00

~

_ _ _ __

TOTAL AMOUNT ENCLOSED: $._ _ _ _ _ __ _
Please make check payable and retum to:
Lake County Bar Association, 7 North County Stree~ Waukegan, IL 60085-847-244-3143
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Civil Trial and Appeal Committee
and Legal/Medical Committee
- Minutes April 20, 2006
by Scott B. Gibson, Chair

Final Meeting of the 2005/2006 Year:
Thursday, June 8, 2006-4:30 p.m.
McCormick's-Lake Bluff
Members Present: Donald Morrison ,
Jr., Terry Brady, Steve Schwarzbach,
Mike Betar, Bruce Bernstein, Brian
Wanca, Perry Smith, Rick Foss, Robert
Hoban, Robert Wilson, Jim Tukesbrey,
BruIn Lewis, Bernie Drew, Mark Van
Donselaar, Rick Kessler, Richard Kopsick and Scott Gibson, Chairman.
1.

The meeting was called to order
at 4:45 p.m., and the first order of
business was discussion about
our upcoming seminar in Lake
Geneva. We only have 12 open
golf slots, and all members are
urged to fill in the form and send
it to the LCBA as soon as possible to secure your seminar and
golf reservation. For all members who are interested in joining us for dinner at Grand Geneva and staying overnight after
the seminar, a special room rate
of $119/night plus tax is available for LCBA Civil Trial Committee attendees.
Please call
grand Geneva at (262) 248-8811
and ask either for Christine Iver-

son or general hotel reservations,
and be sure to mention that you
are staying overnight as an
LCBA Civil Trial Seminar attendee to secure the special room
rate. We are looking forward to
a robust day and evening!
2. The Lake County Bar Association Annual Golf Outing is
scheduled for Friday, July 14,
2006, at Deerpath Golf Course in
Lake Forest, Illinois. Deerpath is
a new venue for the LCBA Golf
Outing, and the Pro and Catering Managers at Deerpath have
been wonderful in working with
our bar association to put together a great event. There will
be a grilled lunch before a shotgun start at 12:30 p.m., followed
by a chicken and steak grilled
dinner on the patio with refreshments and many prizes. We
look forward to having a full
turnout of 144 golfers!
3. I reported that the MCLE Committee of the Supreme Court has
finally hired a Director, Karen

Litscher Johnson, formerly National Director of Professional
Development for DLA Piper,
Rudnick, Gray, Cary US LLP.
No one is quite sure of the standards, but we are reasonably
assured that our seminar and the
other LCBA official seminars
plus possibly the brown bag
seminars will comply with the
standards for credit hours. We
will keep the committee continuously apprised as further events
unfold.
4. State Legislation. The Eminent
Domain Bill was voted positively
out of our State House and now
goes to the Senate for debate.
We will be watching this Bill,
which is popular with the voters
in response to the U.S. Supreme
Court case allowing municipalities to take private land for arguably non-governmental purposes.
In addition, Illinois Senate Bill
1911 was voted pOSitively out of
committee, which will reverse

Page 34
the holding of Arthur v. Catour
and reinstate the pre-Arthur evidentiary rules regarding admission of medical bills and the
amount of the medical bills to be
included in a jury verdict. The
committee will continue to monitor these legislative bills and
other bills of interest.
5. Case Law.
• Terry Brady directed our
attention to the following
cases.
• Zappia v. St . Paul Fire &
Marine Ins. Co. , 1st Dist.
Appellate Court Docket
No. 1-05-0713, in which
the Appellate Court held
that an insurance provision allowing either side
to reject an Arbitration
Award in excess of the
$20,000 minimum liability amount is valid and it
does ill!! constitute a
contract of adhesion and
does not violate public
policy. It is a very interesting case which we
should all be aware of.
• KASC Corp. v. Recycle
Free, Inc. , 2nd Dist. Appellate Court Docket No.
2-05-0926, in which the
trial court was affirmed
in its ruling that a defendant did not waive its
right to challenge personal jurisdiction by filing an appearance and
participating in discovery.
• Hammond v. SBC Communications, Inc., 1st Dist.
Appellate Court Docket
No. 1-04-3157 in which
the Appellate Court
ruled that a trial court
could extend the time in
which to file a verified
response to a Request to
Admit even after the
deadline for answering it
had passed.
Scott
Gibson, Chair, pre•
sented the following cases
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for review and discussion by
our committee:

•

•

Craima v. Ausman, 1st
Dist.-4/2006: the Appellate Court held in a
case of first impression
that a surgeon's medical
records which were contained in his hospital
privilege file were not
discoverable by the
plaintiff in a medical
negligence claim against
that surgeon. The plaintiff argued that the defendant surgeon had
certain physical and/or
mental or emotional disabilities in his disability
claim a t the time of the
instant surgery which
should be discoverable
to see if the hospital was
negligent in allowing
him to continue to have
surgical privileges or, in
the alternative, whether
the doctor was also negligent by knowingly performing surgery at a
time when he was disabled.
The Appellate
Court, in a somewhat
surprising decision, held
that the physician /
patient privilege for
medical records is only
waived by a plaintiff
when he places his
medical condition in
question by filing a
claim. The defendant
surgeon did not waive
any rights to his physician/ patient privilege
and therefore, none of
the records were discoverable.
I attempted, but not successfully, to find
whether a PLA will be
filed in this case but will
continue to monitor it.
Illinois Farmers Insurance
Company v. Hall, 2006
WL 335625 (1st Dist.

•

2/2006): the First District and Fifth District
have been at war in regard to the analysis of
the same Farmers Insurance Company.
The
Fifth District found an
ambiguity in a prior case
and held that the single
person injury limit did
not apply to an accompanying loss of consortium claim due to ambiguity in the contract.
The First District ruled
exactly the opposite and
reaffirmed its ruling in
this case. The First District also held in Illinois
Farmers v. Hall that Section 2-117 imposing joint
and several liability does
not apply against insurance companies during
the arbitration of an uninsured motorist case.
A PLA has been granted
in January by our Illinois
Supreme Court in regard
to the conllict between
the First and Fifth Districts involving the limita tion issue on the policy
regarding loss of consortium. We will report the
Illinois Supreme Court's
decision when it is
handed down.
American Seroice Insurance Company v. Pasal"",
2006 WL 167551 (1st
Dist.,1 / 2oo6): American
Service had a two (2)year deadline in its policy requiring an insured
to file an uninsured motorist claim within that
time period. Twentytwo (22) policyholders
had held personal injury
claims against Gallant
and other subsequently
bankrupt insurers. The
plaintiffs properly filed
their lawsuit against the
common-law defendant
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and at the time that the
defendant had coverage
by these substandard
carriers. Subsequently,
the substandard carriers
went bankrupt after the
two (2)-year Statute of
Limitations and the
American Service policy
had expired. The llIinois
Guarantee Fund requires
a claimant to pursue any
and all possible areas of
recovery before it will
consider any payment
and refuse payment
based upon the American Service UM coverage.
The Appellate Court reversed a trial court ruling and held that the
two (2)-year deadline in
the American Service
Insurance policy violates
Illinois public policy
when the tortfeasor's
insurer becomes bankrupt more than two (2)
years after the crash. A
Simple analysis of equity
and justice was made by
the Appellate Court to
rectify an obviously
"Alice in Wonderland"
type of situation.
In a unique opinion by
our Seventh Circuit Federal Court in Johnson v.
Cherry, 432 F 3d 540
(905), Judge Rovner
brought our attention to
the 1889 doctrine of an
" A !torney's Retaining
Lien Doctrine. " We held
a straw poll at our com-
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mittee and most members were surprised to
find that a lawyer has an
absolute right to retain
his file until his fees and
costs are paid, regardless
of any claims of the client or threats to take the
attorney to the A.R.D.C.,
with certain limited exceptions. Judge Rovner
actually reversed a lower
court's holding and required the lower court to
hold a hearing wherein
the client has the burden
to show that the client
has a legitimate and
overriding need for access to his file in that the
information cannot be
secured by any other
source. The trial court
must then balance that
need with the attorney's
right to secure compensation before releasing
the file. I was surprised
to hear from a number of
commi ttee members,
including Rick Kessler,
that this issue had been
litigated in their own
personal experience and
that in Rick's case, the
trial court required the
former client to place a
bond before the file
would be ordered to be
disclosed.
6. The recurring issue of the applicability of the Frye test was readdressed by the First District in
Noakes v. Amtrak, 2006 WL
452896 (1st Dist., 2/2006). What
is important to remember about

Page 35

the Frye test is that it applies only
to new or Wlusual scientific or
other expert testimony that is
trying to push the boundaries of
routinely accepted evidence testimony. The Frye test simply
requires the trial court to hold a
hearing to determine whether
the expert is appropriately qualified and the subject rna tter and
opinion testimony is generally
accepted within a particular expert's field. The Appellate Court
reversed a Trial Court when it
confused the Frye Doctrine with
the admission of a treating physician's opinion testimony regarding causation of an injury,
which is based solely upon the
physician's training, education,
experience, and personal knowledge of the patient. That type of
testimony must be admitted, and
if it is defective based upon a
faulty basis or lack of information or knowledge about other
records or injuries, etc., that issue
goes to the weight to be considered by the jury and not the admissibility. The Appellate Court
wrote a very long and detailed
discussion regarding many different aspects of opinion testimony in illinois, and this case
should be read by all trial lawyers who either present or defend against any type of expert.
7. Conclusion. Once again, we had
a spirited and interesting meeting which adjourned at 5:45 p.m.
with a number of members continuing our various discussions
and new ones informally at
McCormick's. We hope to see
you all at our seminar!
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Real Estate Committee

2006
- Minutes April 5, 2006
Submitted by Leslie Klocek & Liz Rochford, Co-Chairs

O

n Wednesday April 5,
2006, we held our LCBA
Real Estate Committee
meeting at Steven's Restaurant in
Gurnee. We met at 5:30 p.m. and
the meeting was officially called to
order at 6:00 p.m. The meeting was
attended by Real Estate Committee
co-chairs, Leslie Klocek and Liz
Rochford; along with Committee
Members: Mary Hirsen, Shannon
Ferguson-Meens, Alicia Ibama,
Vickie Coleman, Yolanda Torrez,
Ron Runkle, Kelly Kubitz, Charles
Young, Marlon Suskin, Ken Suskin,
Jerry Lee, Jaime Benedict, Judy
Swanson, Elizabeth Holland, Jennifer Mahoney, Gerald Beatty, Terry
Smythe, Rick Lesser, Phil Krawlee,
Carrie Lincoln, Ron Gilbert, Steve
Newland and Joe Fortunato.
Special thanks to Vicki Coleman, Deb Lachman and all of Ticor Title for sponsoring our meeting this evening!
Real Estate Law updates are as
follows:
1. JOSEPH FORTUNATO, of
Fortunato, Farrell, Davenport,
& Arnold, Ltd., joined us to
present the new Multi-Board
Residential Real Estate Contract 40, which should be ap-

proved for wide use as early as
the end of April. Joe went
through a paragraph by paragraph analysis of the changes,
including some of the reasoning behind the modifications.
Joe reminded those present
that the contract is intended to
be used tluoughout numerous
counties, and while not all
changes or items identified in
the contract will be applicable
in each case, the overall contract works to alleviate many of
the frustrations of earlier versions. Also, Joe reminded the
committee that IRELA holds
the copyright to the contract,
and is improving the security
features to prevent "hackers"
from tampering with the contract file, which is available on
the IRELA website. Thanks to
Joe for a very detailed presentation! •
2. "Forever in Deed," The Chicago Tribune, presented a
light-hearted look at several
county Recorder of Deeds offices, investigating the unusual
reasons people have to record
documents, other than the standard deed or mortgage. Febru-

ary 26, 2006 •
3. "Buying a house is a risk-filled
road to final sale." This article
provides a quick checklist of
common steps taken to get
from signing the contract to
closing the deal, from both the
Seller's and the Buyer's perspective. The Chicago Tribune,
February 26, 2006.•
4. "The Lawyer's Office: Don't
You deserve a 10-25% pay increase?" A recent ISBA article
suggested several ways for offices to increase their billing,
based on legitimate work performed, simply by improving
billing practices. Ideas such as
tracking your time concurrently and billing regularly will
hopefully lessen the amount of
bills that end up being "writeoffs." ISBA Bar News and Illinois Courts Bulletin, February
2006.•
5. Case Summaries: Evictions Service of Process: Section 9107 of the Forcible Entry and
Detainer Act allows that if a
landlord makes sufficient effort
to obtain personal service, the
landlord may resort to constructive service by posting, as
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he can prove he's conducted a
"diligent inquiry." Equity Residential Properties Management
Corp. v. Khadijah Nasolo, No. 105-0610, determined that the
affidavit that plaintiffs presented for constructive service
and the plaintiff's efforts to locate the defendant did not add
up to compliance with the statute. The case was remanded to
the trial court for an evidentiary hearing on the issue of
whether the plaintiff made the
due and diligent inquiry required. The Chicago Daily
Law Bulletin, March 13,2006 .•
6. Chicago Title has published a
helpful brochure on the many
legislative changes affecting
real property enacted since the
2005 legislative session. Information regarding P A 94-607,
authorizing the creation of new
business entities to be known
as series LLCs, new laws affecting condominiums, and the
changes to recording fees that
went into effect last August. •
7. Developers are now charged
with an additional responsibility; reviewing pending municipal ordinances. Ropiy v. Hernandez, 2006 WL 288135, (1"
Dist., Feb 7) decided that investing in a real estate development deal after a proposed ordinance was introduced, does
not create a "vested right" to a
building permit under the old
zoning law. The court here
focused on when the developer
made his investments, if the
expendi lures were in good
faith, and if constructive notice
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of the proposed change had
been made. The Chicago Daily
Law Bulletin. March 31, 2006.•
8. The Illinois Department of Financial and Professional Regulation issued two handouts this
February in relation to title insurance agents' disclosure of
fees on the HUD-1 as well as
procedural issues when examining documents to make a
"determination of insurability
of title." •
9. The February 2006 ATG Member's Update provides useful
infonnation from the title company's perspective regarding
developments in the DF! Regulations, to changes to RESPA,
and the Predatory Lending pilot program . •
10. With the condominium real
estate market booming in recent years, more and more associations are putting leasing
restrictions into the condo declaration. The Illinois Bar Tournai took a look at national and
local cases that challenged
these no-leasing restrictions,
most of which are upheld as
valid. The unique aspect of
owning condominium property
allows the association to put
restrictions on the owner's interest.
Illinois Bar Tournal,
February 2006 . •
11. "Lender can't 'correct' disclosure violation." Wells Fargo's
contract notice-and-cure provision required the borrower
give Wells Fargo a chance to
take corrective action, after receiving notice of noncompliance with a Truth-in-Lending

Page 37
disclosure requirement. A federal judge has denied Wells
Fargo's motion to dismiss, primarily because the noted provision would "utterly defeat"
the primary purpose of the disclosure act. The case is Lucille
Abercrombie v. Wells Fargo Bank,
N.A., No. 05 C 6145. The Chicago Daily Law Bulletin. March
8, 2006.•
12. The Illinois Bar Tournai reviewed the recent case of First
Midwest Bank, NA v. Stewart
Title Guaranty Co., 2006 WL
141592 (2006). The Illinois Supreme Court held that a title
insurer is not in the business of
supplying infonnation when it
issues a title commitment or a
policy of title insurance, so it
has no duty to provide its title
search results for the guidance
of others in their business
transactions. Many feel that
this ruling defies reality while
title companies point out that a
title insurance commitment is
not an abstract. Illinois Bar
Tournal. March 2006.•
If you or someone you know is
not receiving our committee communications bye-mail, please contact Melissa (mbrown@lakebar.org)
and Leslie (LeslieK100aol.com) to
be added to our e-mail list.
The next meeting will be
Wednesday, May 3, 2006, at 5:00
p.m. at Traditions at Glen Flora,
2590 Burnside Way, Waukegan, IL,
60087.
• The full texts of articles or
documents cited may be obtained
by contacting Liz Rochford at
rochfordatty@sbcglobal.net.

~$e:nta.t1ves

and Training for Guardians
M.1~'l;~itelm in Child Custody Cases
Sponsored by
The Circuit Court of Lake County
The Family Law Committee of the
Lake County Bar Association and
The College of Lake County

Thursday, June 8, 2006
1:00 P.M. - 5:00 P.M.
College of Lake County
Grayslake, Illinois
1:00 - 1:15 P.M
1:15-2:15P.M.

Welcome and Opening Remarks
Judge Jane Waller
The Alienated Child
Dr. Marc Ackerman
Marc Ackerman, Ph.D. has written or co-authored dozens of books
and articles in the area of child custody, divorce and forensic
psychology. He co-authored the Ackerman-Schoendorf Scales for
Parent Evaluation of Custody (ASPECT) and he has given
numerous seminars and workshops to various bar and
psychological associations through the country. He is noted for his
organized, fast moving and entertaining presentation style.

2: 15 - 2:30 P.M.
2:30 - 3:00 P.M.
3:00 - 3:30 P.M.
3:30 - 4:00 P.M.
4:00 - 4:30 P.M.

Break
Standards and Ethics
Joy Feinberg
Dysfunctional Family Dynamics
Dr. Linda Hines
Alcohol Assessments and Drug Testing
David Gates
Panel Discussion on Best Practices

MCLE Pending
Registration and cost details to follow.
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Recent Lake County Verdict
Plaintiff:

James Meadows as Independent Administrator of the Estate of Judith Davis Meadows

Defendant:

The Silk Mandarin Restaurant

Case Number:

04 L 335

Trial Judge:

Honorable Henry C. Tonigan, ill

Trial Date:

October 31, 2ooS-November 2, 2005

Plaintiff's Attorney:

C. Jeffrey Thut-Roach, Johnston & Thut

Defendant's Attorney:

Robert S. Wilson-James M. Hoffman & Associates (Vernon Hills)

Specials:

Doctor Bills: $31,000; Hospital: $180,000 (est.)

Last Demand:

$300,000

Asked of Jury:

$486,000-$586,000

Last Offer:

$85,000

Date of Occurrence:

December 22, 1998

Nature of Case:

Plaintiff's decedent was walking with other individuals into the Silk Mandarin Restaurant
when she allegedly tripped over an electrical cord which had been placed across the sidewalk.
The cord was providing electricity to holiday lights across the sidewalk.
Defense contended that defendant had no notice of the condition; that defendant had
exercised ordinary care; that plaintiffs decedent was contributorily negligent more than 50%,
that plaintiffs injury was not proximately caused by the incident.
The injuries/ damages were a tom rotator cuff. Staph infection as a result of the surgical
repair of the shoulder necessitated multiple hospitalizations and home health care.

Verdict:

Not Guilty
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BAR BULLETIN BOARD
PROFESSIONAL OFFICE BUILDING-in downtown Waukegan. Walk to courthouse. Referral
work available. Reception area and utilities included. Rent $400 to $700. Call for appointment at
(847) 244-4636.
SPRUCE PARK OFFICE CONDOMINIUMS-Dn
Grand Avenue in Gurnee. Near Six Flags. Two
suites available 833 & 1856 square feet. Ready occupancy. Can Rich at (847) 529-5570.
DOWNTOWN WAUKEGAN-Dne or two spacious offices in shared office suite, with reception
room, secretarial areas and conference room at 33 N .
County Street across from Lake County Courthouse.
Can Loretta at (847) 244-9100.
FOR RENT-Lower level office space across street
from Lake County Courthouse, consisting of 4 offices and 2 secretarial stations. Can be divided .' Reasonable rent. Can Diane at (847) 244-0770.

BRAND NEW OFFICES (furnished or unfurnished)
available on Winchester Road in Libertyville between Rte. 45 and Butterfield Road. Professional
setting includes private office and use of conference
rooms. Utilities and separate phone line(s) and a receptionist to greet your customers included. Plenty
of coffee. $475-$575/ month depending on the office.
WAUKEGAN-Single to four offices available at 16
N. West Street located one block from the Lake
County Courthouse (directly across from the New
City Hall). New paint and carpet throughout. Offstreet parking available. Perfect for satellite office or
local practitioner. Reasonable rent. Utilities included. Shared office equipment arrangements
available. Call David at (847) 244-0095 or (847) 6231011.

OFFICE SPACE TO RENT OR SHARE- 700
square feet, separate office to rent or 1400 square feet
to share with sole practitioner-separate 15x12 office, library, conference room, reception area. Located on Route 176 in downtown Mundelein. Call
Tom Hannigan at (847) 566-8600.
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There are lots of reasons
to become an attorney agent
with us.
Our continuing legal education seminars help you meet the new CLE requirements. And
they give you the DFI-approved training and experience to provide even more service to
your clients. Combine that with the additional revenue for your practice, our
easy-to-use online underwriting manual and the outstanding service you get from our
professional, knowledgeable staff.
It all adds up to one thing: there 's no reason not to get started today.

Call Tom Pilafas at 708-805-2250.

But here1s the best one:
we help you become better
at what you do .
• • NORTH
"AMERICAN
TITLE
.COMPANY

r.

Like Clockwork ®

Chicago Loop 70 W ," Iadison St. 312·853·11 9 J Chicago North 4708 N. Milwaukee Ave. 773-794· 1888
Crystal Lake 149 N. Virginia St. 815·455·2500 Hoffman Estates 2300 N. Barrington Rd. 847·490-4243
Libertp@c 1641 N. Milwaukee Ave. 847-367·4400 Northbrook 5 Revere Dr. 847·205-5346
Palos Hills 9800 S. Roberts Rd. 708·598·6500 Rolling Meadows 1600 Golf Rd. 847·956·3373
Waukegan 222 N. County St. 847·249·1200 Wheaton 373 S. County Farm Rd. 630·690-9500
Yorkville 803 N. Bridge St. 630·553·9104
IVwIV.nat.com

LCBA CALENDAR OF EVENTS

M~~2006
3rd
8th
9th
10th
14th
16th
18th
19th
20th
24th
29th
30th

Real Estate Committee Meeting
Local Government Committee Meeting
Wills, Trust & Probate Committee Meeting
Legal Aid Committee Meeting
Mother's Day
Family Law Committee Meeting
Executive Board
Local Government Brown Bag
Armed Forces Day
Civil Trial & Appeal Seminar and Golf Outing
Memorial Day
Criminal Trial & Appeal Committee Meeting

LAKE COUNTY BAR ASSOCIATION
7 N. County Street
Waukegan, 1L 60085
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