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President's Page
by Robert S. Smith, Jr., President

T

he dog days of summer
are here; and today
there seems little to say
on those days when people
talk about the heat of the day,
getting under shelter, and hoping beyond hope that they do
not receive their electric bill
prior to their mortgage.
I just thought that I would
speak about something that hit
me at the end of the school
year when I visited a junior
high class to talk about being a
lawyer.
It seemed that the children
were visited by men and
women of various professions

and occupations; and they
would speak to the class about
their lives, how they became
what they are, what were the
educational requirements and
what made up the bulk of the
work that they do.
The class was very enthusiastic, the girls were ready with
their questions and the boys
were wondering whether I
knew any murderers and, if so,
how could I defend them if I
knew they did what they did.
When the usual questions
died down, we played around
with some Judge Judy type of
cases, which they seem to be

We can tailor a Long Term Care Policy to the needs of your client by
shopping many of today's top carriers for price and features.

John Ressler, Jr., CFp®
(847) 263-8888

RESSLER
FINANCIAL SERVICES
403 Grand Ave. Ste. 100
Waukegan, IL 60085
(866) 473-7753 Toll F....

Securities and advisory services offered through
Mutual Service Corporation, Registered Investment
Advisor. Member NASDISIPC.
Ressler Financial Services and Mutual Service
Corporation are separate entities.

familiar with, and then about
what kind of courses and
school preparation it takes to
become an attorney.
Then, about half an hour
past the time allotted (we were
having a good time) a young
girl asked, "What does it take
to be a good lawyer?"
That question took me by
surprise.
What does it take to be a
good lawyer?
The question wasn't presented to be profound, but it
was taken as such.
So what does it take? It
seems to me that this question-after the generic "bright,
articulate, good looking and
wanting to help people" pap
answer-has to be answered
by each of us, individually.
What does it take for each
of us individually to be a good
lawyer?
It takes stamina, brains,
compassion. It takes insight,
wisdom, openness. It takes the
Decalogue, the Girl Scout Oath
and the Boy Scout law, the
three jewels of oriental wisdom and the golden rule, with
a little bit of the Constitution
all wrapped up into one mind
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set and one skill set. It takes a
glib and facile tongue and it
takes a tongue that can be silent when necessary. It takes a
little bit of mischief and some
fun. It takes a hard heart and a
soft heart, thick skin
and porous skin, a
keen eye and eyes
with blinders to be in
our profession.
It
takes a passion for
quality and a search
for integrity, every
day that we practice
at the bar or are on
the bench.
As you can tell, I
deeply love our profession. Of course,
there are some days

that being an attorney is not
the best thing in the world for
any of us, but, by and large, it
has been a blessing for me and
I hope it has for each of us; no
matter how long we have

practiced.
It seems that this page may
be a bit introspective; however, I believe that each of us
has to develop insight about
who we are, what we stand
for, and be willing to
test those premises.
I would also suspect
that they should
change a bit over the
years, but maybe
not, or maybe they
should.
Do they
hold true for us from
day to day or year to
year?
So, what does it
take for you to be a
good lawyer?

Lake County's Top Lawyers
Depend on

Nina Dudziak Court Reporters, Ltd.
· General court reporting
· Meetings
· Same-day rough ASCII disks
· E-transcripts
· Keyword indexing
Chicago Office
120 West Madison Street
Suite 616
Chicago. II.. 60602

Phone: (312) 701·1707
Fax: (312) 701-1708

· Medical and technical reporting
· Real-time and closed captioning
· Daily and expedited delivery
· Condensed transcripts
· Conference room in Waukegan
Lake County Office
33 North County Street
Suite 400
Waukegan. II.. 60085

Phone: (847) 406·3200
Fax: (847) 406-3210
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Chief Judge's Page
I7y Chief Judge Christopher C. Starck

A

t the end of June I
took a scenic car ride
down to the heart of
Illinois government in Springfield. Most of us take the fact
that our State Capitol is someplace "downstate" and that it
is probably conveniently accessible to the citizens and legislators of our great State. It
isn't until you actually drive
the trip that you realize that
the heart of our State government is just this side of Birmingham, Alabama.
While
none of us may frequently feel
bad for the legislators, the ride
along Route 55 sure makes one
wonder why they would want
a job that would require that
commute.
Each month the Conference
of Chief Judges meets. The
Chief Judge of every circuit
attends the meeting along with
representatives from the Administrative Office of Illinois
Courts and often the Supreme
Court liaison, Justice Garman.
The meetings are a wonderful
opportunity for the AOIC to
bring information to the
Chiefs, and for the Chiefs to
exchange ideas and concerns.
The Conference is chaired
by Judge Robert Carter, from

the 5th Circuit, a senior judge sues that are brought to the
attention of the conference.
who works diligently to proOften the Supreme Court will
mote the excellence of the trial
courts and is always more than ask the conference for input
about an issue or concern.
willing to detour any converWhile normally the Confersation into a lesson in 13th century history. There is no such ence meets in Chicago, we do
thing as a two-minute converconvene in Springfield once
sation with Bob, but he is each year at the offices of the
proud to point out that his
AOIC. I suppose that is, in
meetings always adjourn at part, an effort to make the trip
easier for the downstate judges
noon in time for lunch.
The Conference, like any at least once during the year.
good and vibrant organization, If nothing else, it certainly
makes their trip each month
does much of its business relying on its committees. Each hit horne to the rest of us. This
Chief sits on at least one com- year we will have the pleasure
mittee, ranging from Long
of traveling to the far reaches
Range Planning, Prison and
of our State when we have our
Parole, Article V, to Specialty fall meeting in Wittington, IlliCourts. When an issue of new
nois, wherever that is! My
significance comes to light, the grandfather grew up in CenChair will also at times aptralia, and I remember visiting
there when I was a kid. It
point a special subcommittee
to examine the
concerns and
X TECH, INC.
report back to
We Provide Computer Services and
the Conference.
Support for your Technical Needs
These committees carry out
Computer Forensics Expert Witness
the
research,
PROVIDING SIRVIC,[S fOR :
the
groundPRIVATE
work, and the
CORPORATE
LAW ENFORCEMENT
detailed discusATTORNEYS
sions about a
Tel: 847 8331575
E·mail: serviceS@Sxtechinc.com
variety of is-
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seemed forever to drive down
there, and I am sure that this
time the drive will seem no
shorter. I guess that a trip
down to the 2nd Circuit will do
me some good. It will certainly drive home (no pun intended) the rigors of being a
Chief Judge in southern Illinois. At least the rigors endured each month as he or she
drives up to Chicago for a
meeting.
In addition to our regular
meeting in Springfield, the
Planning and Training Committee hosted a meeting and
tour of the Statewide Terrorism and Intelligence Center.
Our goal was to acquaint the
Chiefs with the ongoing efforts
of law enforcement to maintain vigilance and to keep us
informed of any threats within
our State. It was a truly amazing experience.
The set-up for the center is
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way below ground and is laid
out in much the same way as
things appeared in the movie
"War Games," which supposedly mimicked the Cheyenne
Mountain NORAD facility in
Colorado. All branches of Illinois Government have seats at
a huge oval table, complete
with individual PCs, phone
lines, and data hook-ups. It
was both frightening and reassuring to see such a place,
frightening to think that we
need this new state of preparedness since 9/11, and reassuring that our State has taken
the steps to have action plans
in place in the event of a natural or human-caused disaster.
The Fusion Center, as it is
known, continually gathers
information and evaluates the
level of the threat or danger.
The center has direct links to a
variety of databases so that a
complete and accurate back-
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ground check can be obtained
in seconds. The system will
also do a full search for any
outstanding wants or warrants
for a suspect or person of interest so that the threat can be
even further evaluated. This
STIC facility will truly allow
those of us in the court system
to be better prepared if an individual or group is making
threats against our facilities or
personnel.
As you all know, security
has been an unfortunate item
on my agenda as Chief Judge
due to the terrible incidents
involving Judge Lefkow in
Chicago as well as those at the
Atlanta Courthouse. We have
our own internal procedures
for evaluating and responding
to threats here in Lake County.
The Statewide STIC system
certainly makes our strategy
even more effective. We are
all in this together, so our
safety and security is
tantamount to everyone.
August is set for
Chicago as usual, but
in September I will be
heading way south. I
guess that I will be
able to pick up the
music from Nashville
on my car radio. I can
see it now: 300 miles
from Chicago, a fuJI
tank of gas, half a pack
of 7-UP, it's dark, and
I'm
wearing sunglasses.
I'll let you know
how it goes.
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HIPAA: When Is
Disclosure Authorized?
by Shannon L. Castellano

O

n August 21, 1996, the Federal Government passed
the Health Insurance Portability and Accountability Act,
commonly known as HIPAA.t The
Act was created to "improve portability and continuity of health insurance coverage in the group and
individual markets, to combat
waste, fraud, and abuse in health
insurance and health care delivery,
to promote the use of medical savings accounts, to improve access to
long-term care services and coverage, [and) to simplify the administration of health insurance."2 The
creation of HIPAA led to a set of
regulations that protect the privacy
of personal health information. 3
This act, and the regulations
relating to it, provide privacy
rights for individuals who receive
medical care from a Covered Entity. A Covered Entity is defined
as a health plan or health care provider who transmits any health
information in electronic form in
connection with a HIPAA transaction.' What that means is if a
health care provider bills you or an
insurance company for services, it
is required to comply with the pri-

vacy rules (basically every hospital
and medical care provider).
Generally speaking, all information about a person, including
name, address, age, condition and
even status as a patient, is protected from disclosure to any third
party. This creates quite a problem
for attorneys seeking medical information in relation to their cases.
There are exceptions to these strict
privacy rules which allow third
parties, such as attorneys, to have
access to protected health information. These exceptions fall into
three categories: 1) uses and disclosures where authorization from a
patient is required, 2) uses and disclosures requiring an opportunity
for the patient to agree or object to
the disclosure, and 3) uses and disclosures for which an authorization
or opportunity to agree or object is
not required.
1. Uses and Disclosures Where
Authorization From a Patient
is Required
There are two types of disclosures that require patient authorization before a Covered Entity may
release the protected health infor-

, 42 U.S.c. 1330(d), d St:q.
1Id .
' 45 C.F.R. 164, et s<q.
'45 C.F.R. 160.103 .
• 4S C.F.R. 164.508 (0)(2).
' 4S C.F.R. 164.508 (0)(2)(;); 45 C.F.R. 164.508 (0)(2)(;;).
, 45 C.F.R. 164.508 (0)(3) .
. • 45 C.F.R. 164.508 (0)(3)(A-B).

mation. The first category of disclosures that requires patient authorization is psychotherapy notes.
The second is disclosures for marketing purposes.
Psychotherapy notes receive
greater protection than almost any
other type of medical information.
A Covered Entity may not release
psychotherapy notes to third parties unless there is an explicit authorization from the patient to do
SO. 5 The exceptions to this rule are
that a Covered Entity may disclose
such records to carry out treatment, payment or health care operations and to any oversight agencies regulating the Covered Entity.Any time a Covered Entity
wishes to use or disclose protected
health information for marketing
purposes, a specific authorization
is required.' Exceptions are made
if the Covered Entity wishes to
make a face-to-face communication
to an individual, or wants to give a
nominal gift as a promotion to an
individual. s
A valid authorization must
contain several core elements. An
authorization should contain a specific and meaningful description of
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John Bieschke, LegalAdvertising Manager

(847) 486-7233 • bieschke@pioneerlocal.com
3701 W. Lake Ave .• Glenview, IL 60026
Fax (847) 486-7456 (847) 486-9200
the infonnation to be disclosed.'
The identifying information about
the person or classes of people authorized to make the disclosure
must be included,lO as well as the
specific identifying infonnation of
the person, or classes of people, to
whom the disclosure may be
made.!1 Authorizations must also
include a description of the purpose for the disclosure and also a
date upon which the authorization
will expire.!' Finally, the authorization must be signed by the individual or their personal representative.13
An authorization will not be
considered valid if the expiration
date on the authorization has already passed.I ' In the event that
the authorization does expire, a
new authorization must be executed by the individual. An authorization also will not be consid-

ered valid if it has not been filled
out completely, the Covered Entity
knows it to be revoked by the patient or if the Covered Entity
knows any information contained
in the authorization to be false.IS A
Covered Entity may not condition
treatment, payment or participation in a benefit program upon execution of an authorization.!" Finally, an authorization may not be
combined with any other document to create a compound authorization.I '
Uses and Disclosures Where
an Opportunity for the Individual to Agree or Object is
Required
Many Covered Entities prepare
and maintain directories of their
facilities. If a Covered Entity does
prepare such a document, patients
must be given the opportunity to
2.

'45 C.F.R. 164.508 (b)(6)(c)(i).
10 45 C.F.R. 164.508 (b)(6)(c)(ii),
11 45 C.F.R. 164.508 (b)(6)(c)(iii),
12 45 C.F.R. 164.508 (b)(6)(c)(iv-v).
13 If the authorization is signed by an individual's personal representative, a

description of the authority under which the representative has the authority
to act is also required. 45 C.F.R. 164.508 (b)(6)(c)(vii),
I< 45 C.F.R. (b)(2)(i).
45 c.F.R. (b)(2)(ii,iii,V).
16 45 C.F.R. (b)(4).
45 c.F.R. (b)(3).
I. 45 C.FR 164.510 (a).
I' 45 C.F.R. 164.510 (a)(i)(A-D).
"45 C.FR 164.510 (a)(ii).
21 45 C.F.R. 164.510 (b).
22 45 C.F.R. 164.510 (b)(I)(ii).

I'
I'

agree to be included in or excluded
from such a directory,l 8 Infonnation that may be included in a directory includes the individual's
name, location within the facility,
his condition generally, and the
individual's religious affiliation. I.
If an individual chooses to be incl uded in a facility directory, it
may be disclosed to clergy members or other persons who ask for
the individual by name.20
A Covered Entity may disclose
protected health infonnation about
an individual for involvement in
an individual's care or for notification purposes.21 Such information
may include the individual's location, general condition, or death."
This disclosure may occur when an
individual agrees, or when, in the
exercise of professional judgment,
the Covered Entity does not believe
that the individual would object to

DEPOSITION REPORTERS

~

COURT REPORTERS
P,O. Box 9275
Waukegan, IL 60079
(847) 356-6834
(847) 356-5354 FAX

Deborah L. Severaon, eSR
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such a disclosure.23
When an individual cannot exercise his ability to agree or object
to these types of disclosures, a Covered Entity may still disclose information if it believes in the exercise
of professional judgment the disclosure would be in the individual's best interest or to allow a representative to act on the behalf of
the individual." Disclosures are
also allowed under these circumstances for disaster relief purposeS.25
3. Uses and Disclosures for
Which an Authorization or
Opportunity to Agree or Object is not Required
There are several categories of
exceptions that allow access to personal health information without
an authorization or even an opportunity for a recipient to agree or
object to the disclosure. Instead,
these exceptions have some other
mechanism that allows for a disclosure. The first category of disclosure includes those that are required
under a state or federal law. These
disclosures do not need authorization or consent for a Covered Entity to disclose that information.26
A Covered Entity may disclose
protected health information for
specific public health activities or
health oversight activities. These
exceptions do not require any authorizations or court orders for disclosure." For example, a Covered
Entity may disclose PHI to agen"45 C.F.R
"45 C.F.R.
2S 45 c.F.R.
"45 C.F.R
" 45 C.F.R
'" 45 C.F.R
" 45 C.F.R.
JO 45 C.F.R.
" 45 C.F.R.
" 45 C.F.R.
"45 C.F.R
,. 45 C.F.R.
" 45 C.F.R.

164.510 (b)(2).
164.510 (b)(3).
164.510 (b)(4).
164.512 (a).
164.512 (b); 45 c. F.R. 164.512 (d ).
164.512 (b)(i).
164.512 (b)(ii).
164.512 (b)(iii·iv).
164.512 (b)(v).
164.512 (c) .
164.512 (c)(i-iii).
164.512 (o)(I)(i).
164.512 (0)(I)(ii)(A)(8).
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cies that maintain vital statistics.28
ent of services.33
In any judicial or administraA Covered Entity may also disclose
tive proceeding, a Covered Entity
PHI to any goverrunent agency aumay disclose protected health inthorized to receive reports of child
29
formation in response to an order
abuse or neglect. Also within the
of court or administrative tribunal.
public health realm, Covered EntiA Covered Entity may also disclose
ties may disclose PHI to the FDA
protected
health information withfor FDA-regulated products, and to
out a court order in response to a
public health authorities who
subpoena, discovery request, or
monitor any adverse events and
other lawful process if it received
communicable diseases. 30 The final
satisfactory
assurances that reasonpublic health-related activity
able efforts have been made to enwould be disclosures to agencies
who monitor work-related injuries
sure that the party that is the subject of the request has been given
and illnesses.31
notice of the request, or that a
Quite often, Covered Entities
qualified protective order has been
will provide care for individuals
entered to protect the privacy of
whom they reasonably believe to
be victims of abuse, neglect, or dothe documents. 35 A protective ormestic violence. In those circumder is specifically defined as an orstances, a Covered Entity may
der of court or a stipulation by the
make disclosures of this informaparties that prohibits any party
tion to a goverrunent authority or
from using or disclosing the prosocial service or protective service
tected health information for any
agency authorized to receive such
purpose other than the litigation
reports.32 These
reports may be
made when the
recipient
victim
agrees to the disclosure,
when
there is specific
state
statutory
authority to do so
without consent,
or when the Covered Entity believes that discloNo longer do you need to be at the mercy of
sure is necessary
law enforcement agencies or unknowns for your
process serving. Lakeside Invesligations is a nalionwide
to prevent serious
public document search and retrieval firm, uniquely
harm to the recipipositioned to serve your documents anywhere in the
U.S. and even abroad. Timely and efficiently. And we're
not quitters. As long as we have
a good address, we'll keep going
'm we can say, 'Gotcha!" To learn
all the things we can do to make
your job easler, give us a call.
Let's get to know each other.

LAKESIDE
800.636.1511 ' IN"ESTlGATlONS

www.lakesideinvestigalions.com Lic#117 -001132
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MICHAEL L. KLESTINSKI. A.C.S.W••
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ASSOCIATES. P.M.C.

Parenting Classes
Anger 8. Impulse Control
Training

ALCOHOL AND OTHER DRUG TREATMENT
D.U.I SERVICES
INTENSIVE OUTPATIENT COUNSELING
GAMBLING ADDICTION

5400 West Elm Street
Suite 200
McHenry, Il60050
(81.5) 344-6900

1.1.1.7 S. Milwaukee Avenue
Building B, Suite 2
libertyville, Il 60048

for which it was requested. It also
requires that the information itself
and any copies will be returned to
the Covered Entity upon the conclusion of the litigation. 36
One of the largest categories of
permitted disclosures is that to law
enforcement personnel. A Covered
Entity may disclose protected
health information to law enforcement pursuant to a court order or
court-ordered warrant or a subpoena or summons issued by a judicial officer, as well as any grand
jury subpoena.37 Disclosures also
may be made to assist police officers in locating and identifying individuals.38 This type of disclosure
is limited to name, address, date
and place of birth, social security
number, blood type, type of injury,
date and time of treatment and
date and time of death.'9 DNA or
DNA analysis, dental records and
samples or analysis of body fluids
and tissue are not exempt from HIp AA protections.40
Covered Entities are also allowed to make disclosures to law
enforcement regarding victims of

Counseling for:
Individual
Marital
Family

68 Ambrogio Drive
Gurnee, Il 60031.
(847) 662-5588

(8471367~900

formation. A Covered Entity may
crime if the victim agrees to the
disclose information to these indidisclosure." In situations where
the victim cannot consent to the
viduals if it is necessary to identify
disclosure because of incapacity or
a deceased person, to determine
cause of death or to aid the coroner
some other emergency situations,
law enforcement may still obtain
in carrying out any duties he is authe necessary information if they
thorized by law to perform."
can show that the information is
needed to determine if there is a
4. State laws that are stricter than
violation of the law by a person
Federal Law prohibiting disother than the victim and the inforclosure when it comes to the
mation is not intended to be used
release of medical records
against the victim." Finally, CovOne of the frustrations that has
resulted from the HIPAA legislaered Entities may also disclose protected health information to law
tion is the fact that HIPAA does
enforcement if there has been a
not guarantee release of all prodeath and the Covered Entity betected health information if the
lieves that the death may have reabove criteria are met. HIPAA has
sulted from criminal conduct, if a
a provision that allows states to
crime occurs on the Covered Enprovide for more privacy rights
tity's premises or in cases of medithan even it does. As a result, nucal emergency. 43
merous categories of documents
Coroners and medical examinunder Illinois law have more striners, though they teclmically fall
gent privacy standards.
into the category
of law enforcement, have their
exceptions
for
CALMECSM Global Law Group
disclosure of proRepresenting the World
tected health in-

IMMIGRATION
" 45 C.F.R. 164.512 (e)(I)(v).
" 45 c.F.R. 164.512 (1)(1 ).
38 45 C.F.R. 164.512 (1)(2).
" 45 c.F.R. 164.512 (1)(2)(i).
.. 45 C.F.R. 164.512 (1)(2)(ti).
" 45 C.F.R. 164.512 (1)(3)(i).
., 45 C.F.R. 164.512 (1)(3)(ti) .
., 45 C.F.R. 164.512 (I)(U).
~ 45 C.F.R. 164.512 (g).

Permanent Residency ("Green Cards")
Employment and Family Visas
Defense from Deportation/Removal
Consequences of Arrests/Crimes

847-996-0888

Andrew Sagartz, MBA, JD

American immigration Lawyers Association (Members since 1997)
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Alcoholism and Other Drug
Abuse and Dependen<;y Act: 20
ILCS 301, et seq.
All alcohol and drug dependency records are confidential.
2. Illinois Criminal Iustice Information Act: 20 ILCS 3930, et seq.
Sexual Assault Nurse Examiner
records are confidential and only
released under limited circumstances.
3. Interstate Compact on Mentally
Disordered Offenders Act: 45
ILCS 45, et seq.
All protected health information is protected until court ordered release.
4. Clinical Psychologist Licensing
Act: 225 ILCS 15, et seq.
More restrictive regulation on
disclosure usually requiring court
order.
5. Clinical Social Work and Social
Work Practice Act: 225 ILCS 20,
et seq.
1.
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More restrictive regulations on
disclosure usually requiring court
order.
6. Illinois Dental Practice Act: 225
ILCS 25, et seq.
More restrictive regulations on
disclosure usually requiring court
order.
7. Marriage and Family Therapy
Licensing Act: 225 ILCS 55, et
seq.
Counseling records are confidential subject to limited disclosure.
8. Professional Counselor and
Clinical Professional Counselor
Licensing Act: 225 ILCS 107, et
seq.
Counseling records are confidential and subject to limited disclosure.
9. Mental Health and Developmental Disabilities Code: 405
ILCS 5, et seq.
More restrictive regulations on

disclosure usually requiring court
order.
10. Medical Patient Rights Act: 410
ILCS SO, et seq.
State version of HIPAA.
11. Illinois Sexually Transmissible
Disease Control Act: 410 ILCS
325, et seq.
All records are confidential and
subject to limited disclosure with
court order.
12. Illinois Vehicle Code: 625 ILCS
5, et seq.
Medical records requested pursuant to DUI laws where drivers
are required to submit to chemical
testing are not held confidential.
13. Mental Health and Developmental Disabilities Confidentiality Act: 740 ILCS 110, et seq.
Psychotherapy notes are not
disclosable unless the therapist
deems it necessary, there is a specific release, or as otherwise authorized by law.

PRIME WAUKEGAN
LOCATION FOR RENT
ONE NORTH COUNTY STREET
UPPER LEVEL OFFICE LOCATED DIRECTLY
ACROSS THE STREET
FROM THE COUNTY BUILDING
CAN BE DIVIDED. RENT REASONABLE
WITH JANITORIAL SERVICES PROVIDED.
CALL JIM @ 847-662-4321
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III:DAVID L. GATES & ASSOCIATES
INDIVIDUAL. MARITAL AND FAMILY TIlERAPY
I>omfstX Violefttt
Anetr Manqement
AkobolflDnlc Addictionllnterventionl
CUltodY. Vilitadon, Divorce Medilltion
ChriRlaa COUDIeIinl
1beraplay«l

Conference Room Available
Computer-Aided Transcription
Minuscripts

EngJilh " Spanilh
Eveninc " Saturday Appts. .. ...ailable

ReaonabJe Rates
UotAled Marital" Family Thenpilt
Certifted Alcohol " Drug Cou.nsektr
Approved AAMFf Supernsor

L & L Reporting Service, Inc.
26 Years Experience

Sexual AddirtlOf'l5

847-6ZS-0606
501 N. Rivenide Dr~ Suite 111
Gu....... n.600JI

Lori A. Eder
Linda M. Giuseffi

www.davidlgates.com
14. Sexual Exploitation in Psycho-

therapy. Professional Health
Services and Professional Mental Health Services Act: 740
ILCS 140, et seq.
All information may be released pursuant to authorization or
court order only.
Each of these Illinois statutes
has its own set of restrictions on
disclosure, most of which require a
petition to the court and a specific
court order. When seeking these
types of documents specifically, the
specific state law provisions should

be consulted directly and not HIPAA.
So What does This All Mean?
While HIPAA has made access
to medical information more cumbersome to obtain, it does not preclude access to those parties so entitled. Practically speaking, an attorney looking for protected health
information from a Covered Entity
has a few options:
1. Seek a Release from the party
for whom you are seeking the
records;
5.

COURT REPORTERS
9 North County Street
Waukegan. IL 60085
(847) 623-7580
FAX (847) 623-7597

2. Seek an agreed Protective Order from the opposing party
allowing for the disclosure; or
3. Seek assistance from the courts
and obtain a court order for the
release of the documents.

Shannon Castellano, aformer
Assistant State's Attorney with the
LAke County State's Attorneys Office,
is now working as an Attorney
in the Corporate and Regulatory
LAw Department at Walgreens
Company in Deerfield, Winois.

It's Never Been Easier to Plan, Create and Deliver
Successful Direct Mail Programs
• Copy Services
• Computer Services
• Laser Personalization

• Mailing Lists
• Lettershop Services
• Fulfillment Services

402 S. Lewis Avenue • Waukegan, IL 60085

Phone: 847-249-9922 • Fax: 847-249-9050
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Price Volatility In Bond Investments
A Primer For Trustees and ERISA Fiduciaries
by David J. Gordon

C

onsider that a 1% rise in
mterest rates can cause a
12% decline in the capital
value of a 3O-year Treasury bond
portfolio.
Proportionally, this
equates to a 1,350 point drop in the
Dow at current levels near 11,000.
Even with shorter-term maturities
(say, five years), investors could
expect a 4% drop in the market
price of " AAA" bonds.
Most investors generally understand that volatility in bond
prices coincides with changes in
prevailing market interest rates. A
smaller number recognize that the
amount of price fluctuation can be
significantly magnified in longer
maturities. However, a deeper understanding of investment principles is often required of those responsible for investing other people's money.
This article reviews bond dura-

tion as a means to assess price sensitivity. It is geared to help the fiduciary, trustee or third party advisor understand, select and monitor
fixed income investments.
HIGHER STANDARD OF
CARE FOR FIDUCIARIES
Fiduciaries are generally required to fulfill their duties with a
higher standard of care than the
general public. However, the actual standard can depend upon the
nature of the fiduciary relationship
and, in some cases, the acwnen,
experience and facilities of the fiduciary. For example, perhaps the
highest standard is that of the
"Prudent Expert" required by The
Employee Retirement Income Security Act of 1974 (ERISA). ERISA
Section 404(a)(I)(B) provides that
fiduciaries must act "with the care,

skill, prudence, and diligence under
the circumstances then prevailing that
a prudent man acting in a like capacity
and familiar with such matters would
use in the conduct of an enterprise of a
like character with like aims" (emphasis added). Case law has widely
held this to mean that ERISA fiduciaries must function at or near the
level of an experienced investment
advisor.
While the courts have applied
this rigorous standard in nonERISA fiduciary cases, it is not mirrored in the Illinois Trusts and
Trustees Act, effective since 1997
(760 ILCS 5/1 et seq.) and used as
the model for the Uniform Prudent
Investor Act (UPlA) now adopted
in most states. The Prudent Investor rule requires only "reasonable
care, skill, and caution" and the
legislative notes indicate the intent
to allow individuals of ordinary

~
SIGMUNDTECHNOLOGY
------GROUP
Computer Forensics / Data Recovery

"The smoking gun may be a click away"
Walter R. Sigmund
Certified Computer Examiner
EnCase Certified Examiner

847-487-9300

We provide expert forensic
analysis of all forms of digital
media.

www.sigmundTG.com
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intelligence and experience to selVe
as trustees.
Nonetheless, and as is characteristic in other areas of tort law,
trustees possessing greater skill
than individuals of ordinary intelligence, are held to that higher skill
level. As a result, if a trustee solicits employment by representing
that it has greater ability than that
of a 'merely' prudent investor, the
trustee must make reasonably diligent use of such ability.
Third party advisors, properly
selected and responsibly monitored, can help fiduciaries meet
required levels of "care, skill, prudence and diligence." Even still,
the bottom line in many cases is
that a fiduciary responsible for
day-ta-day decisions will likely
need and certainly want to be familiar with investment theory and
practice-beyond that of the average person.
The Restatement (Third) of
Trusts contemplates that certain
duties might require "knowledge
and experience greater than that of
an individual of ordinary intelligence, depending on the investment strategy to be employed."
The Restatement explicitly states
that these circumstances do not
prevent an individual of ordinary
intelligence from selVing, but
warns tha t these circumstances
might impose a duty to obtain suf-
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ficient assistance.
A 'TEST' EVERY
INVESTOR SHOULD PASS
QUESTION: Given a change in
market interest rates, which bond
will exhibit the most price sensitivity assuming a 6% discount rate? A 20-year bond at 4% or a 25-year
bond at 6%? If you chose the
longer maturity, take your phone
off the hook and read on.
WEIGHTED AVERAGE TERM:
SOME MATH
At first glance, the price sensitivity or volatility of a bond appears to be directly correlated to its
maturity date.
Accordingly, a
longer-term bond seems to imply
greater price sensitivity than a
shorter-term bond. However, coupon payments, prevailing market
rates, assumed reinvestment rates
for coupon payments, and acquisition costs (premium or discount)
also play an important role in accounting for and predicting bond
price volatility. Recognition of the
interrelationship among these various factors is critical to predicting
the impact of interest rate changes
on bonds and bond portfolios.
In 1938, Frederick Macaulay
created a formula, which he termed
duration, to assess the degree and

QDRO Corporate Services
Servicing Your Corporate QDRO and QMCSO Needs

14500 Post Oak Court, Libertyville, IL 60048
Phone: (847) 549-0567 Fax: (847) 549-7080
E-mail: krhodes@ameritech.net
We will prepare individual QDRO orders through
the pre-approval stage at a low cost.

Kenneth Rhodes, Vice President

impact of interest rate volatility in
bond prices. His formula was
based upon the weighted average
term-to-maturity (WAT) of the
bond's cash flow. Using the present value of each cash flow receipt
as a percentage of the present value
of total cash flows, he created a
weighting system that provided a
result that was expressed in terms
of years.
By comparing the WAT of one
bond versus another, an investor
could assess relative price sensitivity to interest rate changes. Even
better, by multiplying the WAT of
a bond against a projected percentage change in interest rates, a
rough figure of the expected percentage price change in a bond
could be achieved. In more recent
times, the Macaulay Duration standard has been generally replaced
by a more useful measure, known
as modified duration.
To understand the concept of
modified duration, it is important
to understand the foundation (and
flaws) of Macaulay duration. The
weighted average term-ta-maturity
(W AT) of a bond or a portfolio reflects how soon an investor will
recover an investment in the form
of coupon and maturity payments.
It specifically takes into consideration that a high coupon bond will
provide a 'faster' return than a low
coupon bond.

Wisconsin Litigation:
Wisconsin attorney with 30+
years ot litigation experience
available to assist out-ot-state
counsel with civil litigation in
Wisconsin.

Gary P. Lantzy (262) 853-7727
www.WisconsinCounsel.com
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Macaulay duration is calculated by dividing the present value
(PV) of annual cash flow (CF), including maturity payment, by the
total PV of CF to obtain an annual
CF percentage. Next, the annual
percentages are multiplied by the
time until payment or year number
in which they occur (1, 2, 3, etc.), to
obtain annual weight figures. Finally, the annual weight~ are totaled to arrive at the duration fig-
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The formula can be expressed as follows :

Where:
PVCFt = Present Value (PV) of the Cash Flow (CF) in period t discounted
using current market discount rates
t = The period in which the CF is received
n = The number of years to maturity
PVTCF = Total Cash Flow, including maturity value in the final year
Macaulay Duration:
IllPVCFl + (2lPVCF2 + (31PVCF3 + ... (nlPVCFt
PVTCF

ure.

In narrative, this formula becomes the sum of: one times the PV of CF from period 1,
plus two times the PV of CF from period 2, plus three times the PV of CF from period 3, etc.
The resulting sum is then divided by the PV of total CF, including the maturity payment.
VISUALIZING DURATION
Interestingly enough, the modified duration product is actually
the length of time that it will take
an investor to recover 'h of the present value (PV) of the initial investment. TIlls can be illustrated visually by imagining a Scale of Justice.
On the right side of the scale, is the
entire amount of the bond's remaining future payments (including maturity value) represented by
a stack of dollar bills. On the left
side of the scale, are the dollar bills
representing the payments that
have been received to date.
As the bond moves towards
maturity, imagine that money is
taken from the right side and
placed on the left side. The point at
which the scales have equal
weightings will be the modified
duration value as expressed in
years. TIlls,
for example,
helps conceptualize why
zero coupon
bonds have a
duration
equal to their
maturity

date--they make no payments to
the left side of the scale until they
mature.
PRACTICAL VALUE
Fiduciaries can use these principles to control and monitor portfolio volatility. For example, all
else being equal, higher coupon
(stated interest rate) bonds will
have a shorter duration and lower
volatility than lower coupon
bonds. A prudent investor may
therefore wish to cushion bond
portfolios against a significant slide
in bond prices by incl uding higher
coupon or premium bonds. TIlls
technique can provide an especially important safeguard where
zero-coupon bonds are also present
in the portfolio. In fact, noncallable premium bonds (above
par) can offer some of the besthidden values in the bond market,
both for their yield to maturity and
comparatively lower price volatility.
RULE OF THUMB: Multiply
duration by the change in market
interest rates to determine the approximate change in market value.
For more information on advanced

bond portfolio construction methods, a Coogle search of the Internet
under such headings as "modified
duration," "bond portfolio immunization" and IIbond convexity"
can help yield productive avenues
for a starting point.

David J. Gordon, CFP, CIMA, CMFC,
has authored five textbook chapters in
Fixed-Income Investments and has
specialized in financial and investment
planning for over 25 years. A
Certified Financial Planner and
non-practicing attorney, he is a Senior
Vice President / Investment Officer
and manages a team offinancial
professionals in tile Deerfield, IL
offices of Wachovia Securities, LLC.
For further information, feel free
to call him at (847) 572-4307.
Wachovia Securities, LLC, does not
provide tax or legal advice. Be sure
to consult with your own tax legal
advisor before taking any action that
would have consequences. While the
information herein has been obtained
from sources we believe to be reliable,
its accuracy and completeness are not
guaranteed. Wachovia Securities,
LLC, Member NYSE/SIPC

~Nicasa
PosITIve C/;olces.
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SolllTlons

FAMILY STRENGTHENING SERVICES
Family Counseling in English and Spanish
Assessment and Referral
Parent Support and Education
Family Therapy
Home Visits

WOMEN'S SERVICES
•
•
•
•

Outpatient and Intensive Outpatient Substance Abuse Services
Mental Health Services
Evening and Saturday Hours
On-site Childcare and Children's Services

DUI SERVICES
•
•
•
•
•

DUI Evaluations
10-hour DUI Risk Reduction Education
Moderate, Significant & High Risk Treatment Programs
Secretary of State Evaluations
Programs Available for Spanish-Speaking Clients

TREATMENT PROGRAMS
•
•
•

Adult Outpatient and Intensive Outpatient
Adolescent Outpatient
Bridge House (Residential Halfway House)

SPECIALIZED SERVICES
•
•
•
•
•

Women's Services (including treatment, life skills,
parenting and job training)
Toxicology - Urinalysis - Hair Analysis
Comprehensive Latino Services
Comprehensive Prevention
Teen Court for Non-violent, First-time Offenders

NICASA:
Positive Choices for
Lifelong Solutions
Facility Locations
I I 13 Greenwood Ave.
Waukegan, IL 60087
(847) 244-4434
3 I979 N. Fish Lake Road
Round Lake, IL 60073
(847) 546-6450
2900 Main Street
Buffalo Grove, IL 60089
(847) 634-6422
Women's Services
203 I Dugdale Ave.
North Chicago, IL 60064
(847) 785-8660
2634 Grand Ave., Suite 202
Waukegan, IL 60085
(847) 775-0541
Bridge House
30 I6 Grand Ave.
Waukegan, IL 60085
(847) 662-4124
Sliding Scale Fees Available

GAMBLING INTERVENTION SERVICES
•
•
•

Assessments and Evaluations
Individual and Group Therapy
Information and Referrals

YOUTH SERVICES
•
•
•
•
•
•

Alcohol and Other Drug Evaluation
Screenings and Consultations
Education/Skill-building Programs
Adolescent Substance Abuse Counseling
Case Management
Aftercare

Licensed by the Department of
Alcoholism and Substance Abuse
and Certified by Temporary
Assistance for Needy Families
(fonnerly Medicaid)

Se Bahia Espanol
www.nicasa.org
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Beware of Financial
Advisers Changing FirmsInvestors May Pay the Price
by James J. Eccleston
)

I

M

any individuals change
jobs. But financial advisers are doing so in growing numbers, and there is a concern
that this may drive up costs for
some of their clients. In fact, recently the New York Stock Exchange (NYSE) issued an Informed
Investor publication entitled, "If
Your Broker Changes Firms, What
Do You Do?"
As background, more financial
advisers jumped ship in 2005 than

ever before. Registered personnel
numbering 9,071 decided to move
from one brokerage firm to another. Today, brokerage firms face
increased competition from many
sources, including discount online
operations and banks that have
developed their own financial services businesses. There also has
been a substantial amount of consolidation among brokerage firms
in the industry.
All of this pressure has created

+

:-.Nest Investigations

~~

+
+
+

'~

Process Serving
Skip Trace
Courthouse Filing

Serving aU of Northern Illinois
and the border counties in
Wisconsin and Indiana.
Over 30 Years ofExperience

424 Davis Street. Downers Grove, IL 60515
Cell (630)421-4212 + Office (630)690-4212
Fax (630)852-2959
Licensed & Insured #117-001161

what the Wall Street JourrIill recently
described as a "bidding war for
top-performing brokers." In this
bidding war, financial advisers
who switch firms can expect to receive signing bonuses for doing so.
That's not new. But what is new is
the soaring amount of those signing bonuses. Firms such as Morgan Stanley and UBS are offering
some financial advisers as much as
150% of the commissions and fees
that they generated in the last year
of employment at their former
firms. Coupled with stock and
other deferred compensation, the
figure can jump to 200%. That percentage, according to the Wall
Street Journal, is three times to four
times as great as the awards paid
in the late 1990s!
Obviously, firms are not writing what can be several million
dollar checks to financial advisers
out of the goodness of their hearts.
In return for the signing bonuses
(and deferred compensation), firms
expect financial advisers to deliver
on their implied promise that they
can generate as much or more in
commissions and fee-based account charges on their client assets
that transfer to the firm. Moreover,
signing bonuses typically take the
form of a "forgivable loan," with a
term of 5 to 9 years. The significance of that fact is that clients can
expect . financial advisers to face
pressure to produce expected revenues for several years. If financial
advisers fail to do so, firms may
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fire them for lack of prod uction
and proceed to collect the amount
of the forgivable loan still outstanding.
Therein lies the potential for
client abuse, as the NYSE recognizes in its publication: "You
should especially be aware of any
potential conflicts of interest, including those that may be related to the
broker's compensation arrangements at the new firm" (emphasis
added).
The NYSE publication sets
forth several general questions for
clients to ask their financial advisers, including:
• Why is the broker changing
firms?
• How will the change affect
your account?
• Will certain products or services that you like be available
at the next firm?
• Can your existing investments

RVMrtC

Showcase

Al l OFFICES INDEPENOE NTLY
OWNED AND OPERATED

be transferred to the new firm?
• How are fees different at the
new firm?
• Will you have to pay any fees
to the old or new firm to make
the change?
• Are there any tax consequences
if you are asked to sell any of
your existing products?
• Are there elements of the broker's transition package that
relate to commissions, fees or
costs associated with your account?
Regarding conflicts of interest,
the NYSE states plainly that if the
financial adviser asks the client to
move his or her account to the new
firm, the client "should know
whether your broker is being offered any inducement that might
affect his or her recommendations
as to the type or amount of products or services being offered to
you." While believing that a bonus

Office: 847. 596.6116
847. 360. 9226
Fax:
Ce llu lar: 847 . 772. 6139

1991-Present
1988-1994

KSeegrenRealtor@AOL.com

1987-1988

Real Estate Broker

Business Owner/Legal Secretary
Seegren Secretarial Services
"Temp" Agency specialized in serving Law firms
Lake and Cook Counties (All areas of law)

Kris Seegren
REALTOR, Broker, ABR

may be legitimate, the NYSE (a
self-regulatory organization) concedes that "it could lead to situations in which the broker seeks to
do more business in your account
to justify the upfront payment, particularly if the bonus is based upon
a percentage of newly generated
commissions."
The NYSE publication stands
out as giving helpful guidance on a
securities industry practice about
which few investors are aware. As
the NYSE states, be sure you are
making a "well-informed choice"
in deciding whether or not to follow your financial adviser to his or
her new firm.
James J. Eccleston is a securities
attorney, representing investors as
well as brokers and brokeragefirm s
nationwide in arbitration, litigation
and regulatory affairs. He is an
equity partner with Shaheen,
Novoselky, Staat & Filipowski.

Legal Secretary
Schiller, DuCanto, et al., Chicago
(Domesfic Relations -Trial & Appellate)

1986-1987

Legal Secretary
Fischel & Kahn, Chicago
(Civil Litigation/Insurance Defense)

1979-1986
5445 W Grand Avenue,
Gurnee, IL 60031

1978-1979
1976-1978

Legal Secretary/Titie Examiner/Ass!. Bookkeeper
Halt, Holmberg, et aUAttorney 's Title, Waukegan
Need a REALTOR" for a
(Domestic Relations, Real Estate, General Practice)

Sales Representative
Pioneer Title (now nCOR), Waukegan

Title Examiner/Ass!. Branch Manager
Century Title (Lawyer's Title), Waukegan

complicated sale resulting from
divorce, an estate, or other
court-related maHer?
Call a REALTOR" who
understands
the process. Call

Kris Seegren - 847_ 596. 6116

ALL STEPS HAVE LAID THE PATH TO A SUCCESSFUL CAREER IN REAL ESTATE!
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Westlaw Practitioner:
gateway to research tools for
your specialty, your jurisdiction.

Forms and
checkl ists

companies

Practice guides
and treatises

Cases, statutes, rules
and regulations

One-screen access!
Now a single screen brings you access to a wide variety
of practice tools - all thoughtfully selected to meet your
specialized information needs. Westlavv'" Practitioner is a
tightly focused. workflow-based practice aid designed to
deliver everyday resources to the busy lawyer.

Choose your Practitioner from twelve topical areas. All will save you time and money.
with unlimited access to included materials at a fixed monthly rate.
Westlaw Practitioner is currently available for these practice areas:
•
•
•
•

Bankruptcy
Business Law
Business Transactions
Employment

•
•
•
•

Estate Planning
Family Law
Immigration law
Insurance Defense

•
•
•
•

Municipal law
Patent Law
Real Property
Securities

Call 1-800-762-5272 to schedule a consultation in your office. at your convenience.

Westlaw. Practitioner
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LAKE COUNTY BAR ASSOCIATION

CAPITAL LITIGATION TRAINING PROGRAM
NOVEMBER 13 and NOVEMBER 14, 2006
At the Beautiful and Historic

HARRISON CONFERENCE CENTER
136 Green Bay Road • Lake Bluff, IL 60044
(847) 295-1100
www.harrisonlakebluff.com
Rooms available at a reduced group rate on a first come, first served basis
Contact Harrison Conference Center directly for your reservation

Seminar cost:

$250.00 (total charge for both days combined)

Each day includes:

•
•
•
•

Continental breakfast through 11:00 a.m.
Gourmet buffet lunch
Fruit, cookies, candies during afternoon break
Continuous hot and cold beverages throughout
the day
• Complimentary cocktail reception at 4:30 p.m.
on Monday, hosted by Thomson West

RESERVATION FORM
Narne: ________________________________________________________
Address: _____________________________________________________

Telephone: ____________

Fax: ___________

E-rnail: _________________

ADVANCE RESERVATIONS AND PAYMENT REQUIRED BY OCTOBER 30, 2006
There will be no refunds after October 30, 2006

Mail this form along with your check made payable to:
Lake County Bar Association. 7 N. County Street. Waukegan, IL 60085 • (847) 244-3143

Ticor Title is committed to providing value-added services and programs for its
attorney customers. Now attorneys can team up directly with one of the nation's leading
underwriters as a member of the Ticor Title Attorney Agent Program.

By joining the Tico, Title Attorney Agent Prog,am, you will
enjoy a wide a"ay of benefits ...
• Utilize the resources of a full·service title underwriter.
• Build relationships with Ticay's know ledgeable staff that is here to
support you during all phases of the real estate transaction.
• Receive expert training and continued underwriting support from one
of the nation's leading tull-service title companies.
• Utilize Ti-Pro, Ticar's proprietary document preparation program

For more information on the Ticor Approved'·
At10rney Program, call us at 1-800-543-7641,
visit us at www.illinois.tlcortitl •. com . or
contact your local Ticor Title account manager
at one of our convenient Chicago-area offices.

mJ

TICOR TITLE

i:ifI INSURANCE CO.

designed to assist legal professionals throughout the closing process.
• Schedule to close at anyone of our convenient closing locations
throughout Illinois.

• Avoid long delays. accounting or billing hassles or post-closing issues.

Ticor.
Get with ~he Program.
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To The Editor:
I appreciated Richard Kessler's fine article on Illinois Supreme Court
Rule 216 in the July 2006 edition of The Docket. One of the cases that
Mr. Kessler cites to illustrate the harsh consequences of failing to file a
sworn response is Robbins v. Allstate Ins. Co .. 362 III.App.3d 540 (2"d Dist.
2(05). Robbins involved a minimally educated pro Sf party who filed responses to requests to admit covering a dispositive issue. Robbins' responses were both timely and correct, except that they were not sworn.
The circuit court did not find "good cause" to extend the time to file
properly sworn responses. Based upon the deemed admission arising from
the absence of proper responses, the circuit court granted summary judgment for the insurer. The appellate court affirmed.
There is an update to report. Mr. Robbins retained me to take the
matter to the Illinois Supreme Court. (Although he came to me after the
time to file a petition for leave to appeal had expired, we managed to get
over that hurdle.) After the Supreme Court denied our petition for leave to appeal, we filed a motion for reconsideration, suggesting that the unique circumstances of the case and the palpable inequity of the result were cause
for issuance of a supervisory order.
On reconsideration, the Supreme Court again denied our petition for leave to appeal, but entered the following Order on June 29, 2006:
In the exercise of this court's supervisory authority, the Appellate Court, Second
District, is directed to vacate its judgment[.) The appellate court is directed to remand the matter to the circuit court with directions to strike plaintiff's pro se responses to defendant's Rule 216 requests to
admit and to grant plaintiff 28 days in
which to file a response to said requests,
otherwise in compliance with Rule 216.
In addition to "persistence pays," the moral of the
ATTOBN:f.YS AT LAW
story may be that the Supreme Court is also mindful of
the sometimes harsh consequences that Mr. Kessler's article
aptly illustrates.

Letter
To The
Editor

SNSFE---Securities Law

• Arbitration to Recover Investment losses
• Employment Litigation, Including Defamation,
Resbictive Covenants & Injunctions
• Regulatory & Disciplinary Proceedings

Timothy J. Storm
Timothy J. Storm, P.c.
227 North Main Street
Wauconda, Illinois 60084
847-526-6300

• Trustee.fiduciary litigation
• Investment Adviser Compliance & Consulting

VAHL REPORTING
SERVICE

• Registration Matters for Brokers & Investment Advisers

30 YEARS EXPERIENCE

James J. Eccleston, Partner
'A V" R4ti.g by M.rlirul.k·HtJ;b,1I
Shaheen, Novoselsky, Staa~ Filipowski & Eccleston, P .C.
20 North Wacker Drive, Suite 2900, Chicago, Illinois 60606

Tel 312.621.4400 Fax 312.621.0268
www.snsfe-l8w.com www.fmancialcounseI.com

110 N. West Street
Waukegan, Illinois 600B5
(847) 244-4117
Conference Room Available

Real-Time

Videographer
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Recent Lake County Verdict
Plaintiff:

Sheri Ruper

DefendanHs):

Dori Becker, M.D. and John Andrews, M.D.

Case Number.

OOL 188

Trial Judge:

Stephen Walter

Trial Date:

May I-May 19, 2006

Plaintiff's Law Firm:

Philip F. Maher & Associates
100 N. LaSalle Street, Suite 700, Chicago, IL 60602

Trial Attorney(s):

Philip F. Maher, Stephen E. McLean and Janice Schaffrick

Defendant's Law
Firm:

Swanson, Martin & Bell, LLP (for Dr. Andrews)
1860 W. Winchester Road, Suite 201, Libertyville, IL 60048

Trial Attorney(s):

Steven L. Larson and Linda E. Spring

Defendant's Law
Firm:

Clausen Miller, P.e. (for Dr. Becker)
10 S. LaSalle Street, Chicago, IL 60603

Trial Attorney(s):

Dominick W. Savaiano and Roderick Elges

Insurance Company:

Illinois State Medical Inter-Insurance Exchange

Medical Witnesses
(treating):

For Plaintiff: Dr. Barbara Golden (pathologist)
Dr. Fabrizio Michelassi (general surgery)
Dr. Herand Abcarian (colon and rectal surgeon)
For Defendant: None

Expert Witnesses
(including medical,
with addresses,
phone numbers and
specialty):

For Plaintiff: Robert Berman, M.D. (general surgery), Jupiter, FL
Gerald Keith, M.D. (obstetrics and gynecology), Chicago, IL
Stan Smith (economist), Chicago, IL
Dr. James Young (life care planner), Chicago, IL
For Defendant (Andrews): Theodore Saclarides, M.D. (colon and rectal surgery)
1725 West Harrison, Suite 810, Chicago, IL 60612
For Defendant (Becker): Elliot Levine, M.D. (obstetrics and gynecology)
64 Old Orchard Road, Suite 412, Skokie, IL 60077
Zachary Rattner, M.D. (interventional radiology)
Department of Diagnostic Radiology, Evanston Hospital, Northwestern University

Specials:

$181,064.87 (past medical expenses)
$200,000 to $380,000 (future medical expenses)

Lost Income:

$12,700

Last DeDland:

$800,000

Asked of Jury:

$4,935,000 to $5,250,000

Last Offer.

None

Date of Occurrence:

July 12, 1993

Verdict

Not guilty as to both defendants

August 2006
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The plaintiff, Sheri Rupert, age 37, suffered from ulcerative colitis, resulting in surgery to remove
her colon in September 1992. The defendant, Dr. John Andrews, a colon and rectal surgeon, performed
two subsequent surgeries to create an ileoanal anastomosis, or a "J-pouch" to replace the lost colon to
allow the patient to defecate normally. The patient subsequently developed an ovarian cyst, which was
symptomatic, and prompted her to see an interventional radiologist in an attempt to aspirate the fluid
collection in the abdomen. Following the aspiration attempt, the ovarian cyst remained and the patient
was referred to the defendant, Dr. Dori Becker, an obstetrician and gynecologist. Dr. Becker recommended that surgery be performed to remove the ovarian cyst based upon its being multiseptated with
debris. Dr. Becker asked Dr. Andrews to assist her in the surgery, as he had previously performed surgery on the patient's abdomen on three occasions and could assist in taking down any adhesions which
could be expected.
During the surgery of July 12, 1993, performed by Dr. Andrews and Dr. Becker, the cyst was exposed and portions of it removed. Postoperatively, approximately 12 days later, the patient was readmitted to the hospital with complaints of abdominal pain and evidence of fever and elevated white
blood count as well as a distended abdomen. The defendant, Dr. Andrews, then performed an exploratory laparotomy, at which time a small hole was found in the intestine which had allowed fecal
matter to enter the abdomen. During the surgery to remove damaged intestine, the blood supply to
the J-pouch was severed, requiring its removal and placement of a permanent ileostomy.
Plaintiff alleges that Dr. Becker was negligent in failing to obtain an appropriate informed consent, in failing to treat the ovarian cyst conservatively, either by doing nothing and observing for a
period of time, by attempting to manage the cyst with hormonal treatment, including birth control
pills, or attempting another aspiration of the cyst by an interventional radiologist. The plaintiff contends that Dr. Andrews deviated from the standard of care by failing to obtain an informed consent
before the surgery of July 12, 1993, by failing to recommend to the plaintiff and Dr. Becker that the
patient undergo conservative treatment for the management of the cyst, failing to recommend against
the surgery to remove the cyst based on the fact that the patient had a J-pouch in place and had experienced some adhesions in these surgeries, and that he failed to observe the bowel for perforations
during the surgery of July 12, 1993, which allowed fecal material to enter the abdomen and required
the subsequent surgery of July 24,1993, which resulted in a severance of the blood supply to the Jpouch, causing the patient to lose the J-pouch and require a permanent ileostomy.
Plaintiff's expert witness, Dr. Gerald Keith, testified as to the aforementioned deviations from the
standard of care. Plaintiff's other expert witness, Dr. Robert Berman, a general surgeon, testified that
the surgery of July 24,1993, was unnecessary, as Dr. Andrews did not cause a hole in the bowel during the surgery of July 12, 1993, as the pathology report failed to find the hole in the specimen of the
intestine sent to pathology. He therefore testified there was no fecal matter in the abdomen and there
was no damage caused to the intestine and that the surgery of July 24, 1993, was unnecessary.
Defense contended: The defendants contended that an appropriate informed consent was obtained by both Dr. Andrews and Dr. Becker, that elective surgery for removal of the ovarian cyst,
which was symptomatic, was within the standard of care. The defense further contended that the surgery of July 12, 1993, was performed properly and that the bowel was run by Dr. Andrews, which
was observed by Dr. Becker. The defense further contended that the surgery of July 24,1993, was necessary, as Dr. Andrews, upon entering the abdomen, found that it was full of fecal matter and that he
saw a small perforation in the intestine out of which the fecal matter was entering the abdomen. The
defense contended that a perforation to the intestine is a known complication, and that the patient
had been advised of known complications and agreed to proceed with the surgery.
Defendant's expert witness, Dr. Theodore Saclarides, chief of colon and rectal surgery at RushPresbyterian-St. Luke's, testified that elective surgery to remove a symptomatic ovarian cyst was
within the standard of care and that he had previously performed four similar surgeries as an assisting surgeon to a gynecologist who removed ovarian cysts from female patients who had previously
had J-pouches put in following removal of their colon.
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Recent Lake County Verdict
Plaintiff:

Pamela Stanley, administrator of the estate of Patricia Williams-Holmes, deceased

Defendant(s):

Round Lake Family Physicians and Jai Jung Nho, M.D.

Case Number:

02 L 232

Trial Judge:

Henry Torugan

Trial Date:

March 13-22, 2006

Plaintiff's Law Firm:

Dudley & Lake, LLC-IOO E. Cook Avenue, Libertyville, IL 60048

Trial Attorney(s):

J. Matthew Dudley and Jacquelyn D. Melius

Defendant's Firm:

Swanson, Martin & Bell, LLP-1860 W. Winchester Road, Suite 201 , Libertyville, IL 60048

Trial Attorney(s):

Steven L. Larson and Michone J. Riewer

Insurance Company:

Illinois State Medical Inter-Insurance Exchange

Medical Witnesses
(treating):

For Plaintiff: Dr. Mark Witeck (forensic pathologist)

Expert Witnesses
(including medical,
with addresses, phone

numbers and specialty):

For Defendant: Moo Lim, M.D., Round Lake, IL (family practice); Susan Felsenthal, M.D., Round
Lake, IL (family practice); Michael Peters, M.D., Lake Forest, IL (emergency medicine physician)
For Plaintiff: Michael Kaufman, M.D., Evanston, IL (pathology); Mark Witeck, M.D., Kenosha, WI
(pathology); John Sutherland, M.D., Waterloo, IA (family practice); Julius M. Gardin, M.D., Detroit,
MI (internal medicine/ cardiology)
For Defendant: Dan J. Fintel, M.D., Chicago, IL (cardiology); Bruce F. Waller, M.D., Indianapolis,
IN (cardiac pathology); William S. Hulesch, M.D., Hinsdale, IL (family practice)

Lost Income:

$510,000-$540,000

Last Demand:

$200,000

Asked of Jury:

$4,000,000

Last Offer:

None

Date of Occurrence:

March 28, 2000

Nature of Case:

The plaintiff alleges that the defendant, Jai Nho, M.D., was negligent in his care and
treatment of plaintiff's decedent, Patricia Williams-Holmes, by failing to suspect that the
plaintiff's decedent's symptoms of fatigue, shortness of breath and other vague symptoms were
indicative of bacterial endocarditis. Plaintiff alleges that Dr. Nho should have referred Mrs.
Holmes for an urgent cardiac consu1tation or echocardiogram, which plaintiff claimed would

have resulted in an immediate hospitalization to treat Mrs. Holmes' condition of bacterial
endocarditis. Plaintiff's expert cardiologist testified that the failure to promptly treat the
plaintiff's decedent for bacterial endocarditis contributed to cause her to suffer a sudden cardiac

arrhythmia, causing her death on March 28, 2002.
Defense contended: The defendant, Dr. Nho, denies that he was negligent and denies that
any conduct on his part proximately caused any injury to Patricia Williams-Holmes. The defense
contended that the plaintiffs decedent's symptoms were general and vague and were not
indicative of bacterial endocarditis. Further, the defendant's expert cardiac pathologist, Dr. Bruce
Waller, testified that the pathology slides and autopsy photographs established that Mrs. Holmes
did not have bacterial endocarditis, contrary to the testimony of the plaintiffs expert pathologist,
Dr. Michael Kaufman. The defense experts, Dr. Dan Fintel, cardiologist, and Dr. Waller, testified
that the plaintiffs decedent died due to a sudden arrhythmia precipitated by BO% blockage of her
left anterior descending coronary artery.
Verdict:

Not Guilty
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Recent Lake County Verdict
Plaintiff:

Steven T. Sheppard (Age 41, Male, Caucasian)

Defendant:

Gary A. Magee, M.D.

Case Number:

03 L950

Trial Judge:

Stephen Walter

Trial Date:

April3---April5,2006

Plaintiff's Law Firm: Kupets & Decaro, P.c.
30 N. LaSalle Street, Suite 4020, Chicago, IL 60602
Trial Attorney:

Dennis J. DeCaro

Defendant's Law
Firm:

Swanson, Martin & Bell, LLP
1860 W. Winchester Road, Suite 201, Libertyville, IL 60048

Trial Attorney(s):

Steven L. Larson and Michone J. Riewer

Insurance Company: Illinois State Medical Inter-Insurance Exchange
Medical Witnesses:

For Plaintiff: David Zoellick, M.D. (orthopedic surgery), Vernon Hills, IL

Expert Witnesses:

For Plaintiff: Stephen Pyles, M.D. (anesthesiology), Ocala, FL
For Defendant: Marc Sloan, M.D. (anesthesiology), Deerfield, IL

Specials:

$11,900

Lost Income:

$12,000

Last Demand:

$50,000

Asked of Jury:

$58,900

Last Offer:

None

Date of Occurrence:

February 18, 1999

Nature of Case:

The plaintiff alleges that the defendant, Gary A. Magee, M.D., was negligent
in leaving the plaintiff, Steven T. Sheppard, unattended in the bathroom following an inguinal nerve block procedure, which plaintiff alleges resulted in an unintended femoral nerve block causing plaintiff to be unable to walk or stand unassisted. Plaintiff testified he was unable to walk to the bathroom unassisted, and
was helped to the bathroom by the defendant and a nurse. Plaintiff claims that
while he was left unattended in the bathroom, he fell due to the inability to use
his right leg. He suffered a medical meniscus tear which was repaired by arthroscopy. Plaintiff claimed no residual problems since 2002.
Defense contended: The defendant, Dr. Magee, contended that he examined
the plaintiff following the inguinal nerve block procedure, that plaintiff was able
to stand and walk unassisted and that plaintiff did not have a femoral nerve
block. Dr. Magee testified that plaintiff walked to the bathroom unassisted .

Verdict:

Not Guilty
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Thank you to our big family of the
Lake County Bar Association. Your
expressions of sympathy in cards,
messages, personal expressions, and
your remembrances to Prairie State Legal
Services have helped our Harry Brady
Family through a difficult and changing
time. Please know that we will long
remember your kindness and caring.

an
ou

- Peace, Terry and Debbie Brady -

The Professional Difference

Litigation Support Group
DAM, SNELL, & TA VEIRNE, LTD
Certified Public Accountants

Service areas include:

Accounting + Tax + Consulting
Libertyville & Fox Lake
Contact:
Skip McCann CPA, CVA
Joe Modica CPA, CVA, CMA
(847) 367-4448

o
o
o
o
o

o

Business Valuations
Forensic Accounting
Fraud & Embezzlement
Economic Damages
Estate & Gift Tax
Shareholder Disputes

"Wh,n

www.dstcpa.com

o Divorce

o Business Litigation
o Business Interruption
o Bankruptcy

o Buy/sell Agreements
o Employment Litigation

w, work with clients WI strive to be accessible, to compute work in a

tim.1y IIIIInner. anti to providt th. V'I)' high.st kvtl 0/ quaJUy. This
Pro/.sswlIIIl Diff.rence is wluzt distinguishes ourfirm."

Whal, Me Worry?
"RESPAgate exposed: NY lawyers, title cos. plead guilty to kickback
conspiracy. "
-RESPA Reform.com
January 25, 2006

"Illinois Department of Financial and Professional Regulation probes
relationships between title companys and aHorneys" .HUD said to be
investigating these some relationships."
-The Title Report
May 29,2006

"Attorney disbarred for receiving payments from a title company but
performed no [core title} services. "
-Legal Description
June 5, 2006

"Illinois Class Action filed against three national title companies for paying
fees to aHorney agents for which no core title services were performed. "
-The TiUe Report
May 29, 2006
National and Local events are rapidly coalescing to fonn what some are predicting will
be the "perfect stonn" of Legal, Regulatory and Disciplinary actions against the real
property bar. What is your firm's exposure? Has your ' title partner' changed lawyer
duty requirements in the past year? If, as was assured, Program was/is RESPA
confonning, why the new rules?
If not getting straight answers on career impacting questions, come Home to the nation's
largest and oldest bar related® title organization where Member law finns have been
perfonning actual core title services since 1948.

;.r.i"~

~.!
~... ..<'

Professional National Title Network, Inc.
Chicago - Joliet - Lincolnwood - Lombard - Oak Lawn - Olympia Fields - Palatine
PNTN is an agent for the Florida Fund, the nation's largest bar relate~ title group
operating exclusively through law firm members since 1948

Isn't it time you
learned more
about the

Aon Attorneys'
Advantage program?
Affinity IlbULlIKC Sc n 'iccs. Inc. has l"lL'cn
appointed P rogr~m ;\d1l1ini;tr;l!ur for thc
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The Aon Attomeys , Advalltage program
provides quality professional liabilit y
coverage to attorneys across the nation .

Affinity Insurance Services. Inc .• 1411 Opus Piller, Suire 250

AON

Oowners Grove, II 60515

Phone: 800-637-0929

Fax: 630-434-5100

www.attorneys-advantage.comllib6

Attorneys'
'Advantage·
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August 2006

Page 31

The Docket

Friends, family and
colleagues attended a
ceremony on Friday,
June 16th, to dedicate this
beautiful park bench to Mr.
Berle Schwartz. The City
of Highland Park dedicated
this bench, located in the
statue garden, east of the
rose garden next to City
Hall in his memory.

- In Memory of Mr. Berle Schwartz Powerful Client Development resources .. .
exclusive Research Solutions ...
•

customizable Practice Management tools . . .

•

the only NITA®endorsed Litigation Services .. .
Where do you find them?

A:

Introducing ... LexisNexis'" Total Practice Solutions
lex isnexis.com/tps

TOTAL

PRACTICE

Cllenl Devl lopment

Research Solution;

L<JUis.,\l>~Dd . 1It " ~0'II"'1\uroc

.,.<N or"'''f\

U.htrftUd ...

SOLU TIONS

Practice Man.gemem

lIligalion Services
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o !OO6 1.......~)lIIo. ~ .11.,._ Ii R«J fJo<o,..... In.: • ..\1I.,.111 • ..-.MN

LexisNex is'
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BAR BULLETIN BOARD
DOWNTOWN WAUKEGAN---{)ne or two
spacious offices in shared office suite, with
reception room, secretarial areas and conference room at 33 N. County Street across
the street from the Lake County Courthouse. Call Loretta at (847) 244-9100.

DIRECTLY ACROSS THE STREET from
the Lake County Courthouse-Single to
three spacious, well-maintained offices with
shared reception/ secretarial area available
on upper level of 25 North County Street.
Furniture and janitorial services provided.
Contact Cristina at (847) 623-1769.

~
~
~
~
~
~

•

School starts early for LCBA
FAMILY LAW COMMITIEE
MEMBERS!
A meeting is
scheduled for August 15th at
12:00 noon in C103.

•

KIDS KORNER NEEDS
YOU!!! Please consider donating new or gently used books
for the children who use the
wal'tin'groom. Thank Y ou ...
"'

~
~
~
~
~
~

~ ~ ~ ~ ~ ~ '~ ~

CRIMINAL DEFENSE ATIORNEY available for referrals and to cover any type of
court appearance. Experienced in DUI,
traffic, felonies, misdemeanors, and juvenile cases. Available for any courthouse in
Cook, DuPage, Kane, Kendall, and Lake
counties. Co-counsel fees provided. Contact Nello P. Gamberdino II at (773) 2945532 or ngamberdino@yahoo.com.
FOR RENT-Lower level office space
across street from Lake County Courthouse,
consisting of 4 offices and 2 secretarial stations. Can be divided. Reasonable rent.
Call Diane at (847) 244-0770.

Shane Mahaffee's family has asked that those
who knew him send their reminiscences to the
family for a book that is being put together for
his children. Any recollections about him personally or professionally would be appreciated.
This is one way the children can come to know
their father. If anyone has saved newspaper
clippings about Shane, those would also be welcome. Shane's sister, Tiffany Willett, is collecting these and says she has not received many
items. Even if it seems trivial to you, it could
have real meaning for his children when they
are older. Ms. Willett's address is 908 Jessie
Street, Austin, Texas 78704.

There are lots of reasons
to become an attorney agent
with us.
Our continuing legal education seminars help you meet the new CLE requirements. And
they give you the DFI-approved training and experience to provide even more service to
your clients. Combine that with the additional revenue for your practice, our
easy-to-use onjjne underwriting manual and the outstanding service you get fi'ol11 our
professional, knowledgeable staff.
It all adds up to one thing: there's no reason not to get started today.
Call Tom Pilafas at 708-805-2250.

But here1s the best one:
we help you become better
at what you do .
• • NORTH
" AMERICAN
. TITLE
• • COMPANY
Like Clockwork '"
Chicago Loop 70 W Madison S1. 312-853- I 19] Chicago North 4708 N. Milwaukee Ave. 773-794- ]888
Crystal Lake 149 N. Virginia S1. 815-455-2500 Hoffman Estates 2300 N. Barrington Rd. 847-490-4243
Libertyville 164] N. Milwaukee Ave. 847-367-4400 Northbrook 5 Revere Dr. 847-205-5346
Palos Hills 9800 S. RobertS Rd. 708-598-6500 RoUing Meadows 1600 Golf Rd. 847-956-3373
Waukegan 222 N. Collllt)' St. 847-249-1200 Wheaton 373 S. Coullty Farm Rd. 630-690-9500
Yorkville 803 N. Bridge St. 630-553-9]04

www. nat.com

LCBA CALENDAR OF EVENTS

AUGU"s~

2006

2nd Real Estate Committee Meeting
9th Docket Committee Meeting
10th Capital Litigation Seminar Planning Meeting
15th Family Law Committee Meeting
16th AWA Board Meeting-LCBA
17th LCBA Executive Board Meeting
24th-26th Criminal Law Annual Conference

LAKE COUNTY BAR ASSOCIATION
7 N . County Street
Waukegan, IL 60085
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