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President's Page
by Robert 5. Smith, Jr., President

S

O much is starting to percolate here in the LCBA as
September draws to a close
and October is now upon us.
Committees are setting their
agendas and planning seminars,
and brown bag lunches are in full
swing .. A few days have been wet
and dreary, a few have been a bit
chilly, and the air is crisp. All of
these changes are tell-tail signs of
what should become a good fall.
I thought that I would tell another story to bring us to where
we are this month; this little anecdote takes place far from Lake
County.
A few years ago, we went on
a tour with a very adventuresome
group. We went to an ancient
city that had layer upon layer of
history. After the morning bus
tour, we had the afternoon to
wander around to see the sights
on our own and do some shopping. That morning, during the
tour, some of us discovered an
area that we wanted to explore
again and do some bargaining at
the many shops that lined the
streets.
We left our hotel, five of us
seeking adventure and crammed
into a cab. We told the driver
where we wanted to go and off
he zoomed. It was obvious we
were Americans and the driver
engaged us, as best he could, in

conversation as he pushed his
way through the crowded streets
which, over the centuries, saw
parade after parade of conquerors and liberators, but not too
many tourists.
As we moved along, we began to sense that the route the
yOl1ilg man was taking wasn't the
way we had originally used to arrive at the place we wanted. We'
began to whisper about whether
we were being taken figuratively
for a ride as we continued to
move through the crowded
streets. Our little group began to
conspire among ourselves about
how we would disengage from
this apparent tangle.. Were we
being set up for a shakedown, or
worse, a robbery? Were the passports safe?
Who remembers
where the embassy was? Our
minds raced into conspiracy and
kidnapping and so forth.
But, in an instant, everything
changed.
We were safe and
sound at our destination. We
scrambled out of the cab grate-

fully, and attempted to settle up
with the cabbie. He said to us,
"No charge, no charge, on the
house my American friends, welcome to Damascus."
You can image how we felt!
This little story is an example
of how we sometimes jump to
conclusions about people and
their agendas. Our driver was
just showing us parts of the city
that we had not seen before, but
we took it differently. You see
this all the time at meetings and
co~ferences, at pre-trials and mediations. We know that each person at one of these encounters is
there with his or her own list of
priorities, as are we. We think
one thing and sometimes cannot
shake those preconceived notions
tha t are often not the reali ty of
things as they develop.
I aln relating this story generally, but also in the context of the
meetings we have had regarding
reconfiguration and scheduling in
the fourth floor courtrooms. I was
impressed with how everyone
came together in a spirit of good
faith to try to put this together.
Taken as a whole, the entire project is akin to trying to fix a runaway freight train barreling
through the darkness. The challenge is that the train cannot be
stopped for even a slight tune-up;
it must keep moving, and so too
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must the courts.
There are innumerable things
to consider besides just simply
adding a judge. Even if we just
add a judge, we have to look at
providing that judge with all of
the necessities: space for that
judge, state and municipal prosecutors, public defenders, clerks,
court officers, security, interpreters, attendance by police officers
and interfacing those men and
women with branch court appearances, branch court sched!
ules themselves, housing and
transport of prisoners awaiting
bond or trial, jail overcrowding,
and so on. Does just adding a
judge push the problem into the
future as more cases are sent to
those courtrooms? I began to realize that in-depth analysis was
needed,notfortoday,butforthe
future. So the committee is still

working, hopefully for the good
of us all, and especially for the
good of the citizens who have to
appear in those venues.
Well, candidly, I must admit I
came with my own agenda, too-what we needed to do to get this
taken care of-simple as pie. As
the discussion continues on,
many personal agendas seem to
be moving out of the way in order tha t we as a group will come
to some consensus about the future of the fourth floor. We have
had good spirit during the three
meetings that we have had so far
since our last writing; I hope that
the committee formed will have
some positive outcomes to bring
to you by next issue. Meanwhile,
thanks for everyone's time and
effort as we move through trus
thorny dilemma.
On another note, please at-

SM

tend our meeting to vote on the
bar association's bylaws on October 17 at noon at the County
Board room. We have already received some suggestions for discussion and revision and would
invite more. Please call the office
with a reservation-remember:
FREE LUNCH
Thanks again to all of the
committee chairs and members
who have come forward with
great ideas for this coming year.
Congratulations to the recipients of awards at the VLP opening meeting-Gary Schlesinger,
Marykay Foy, and Perry Smith,
and to all of us who take the time
to take a case or two or more as
pro bono volunteers. Some people say that there is a renaissance
of idealism in our profession. It
is certainly alive and well here in
Lake County.

October 2006

The Docket

Page 5

Chief Judge's Page
by Chief Judge Christopher C. Starck

E

ach season has its allure
and promise of a fresh
start. As fall creeps into
Lake County, we are all greeted
with the fabulous displays of
God's artwork. The vibrant reds
of the maple and sumac trees
framed against a clear deep blue
sky are incredible. The yellows
and golds of the aspen and oak
trees set wonderful warmth to the
landscape and a treasure-like appearance to the woodlands. One
is suddenly aware of the beautiful deep greens of the fir trees,
the jack pine and the spruce, often overlooked during the summer when everything is green
they become dramatic in their
contrast to the other trees that
have taken on their new hues.
Fall is a wonderful time to
take an opportunity to get back to
nature. It is a time when you can
actually walk in the woods without the fear of getting poison ivy,

picking up a tick and battling
mosquitoes. There is a sense of
peace walking through the fallen
leaves and enjoying the smells
and sounds of the woods, the
streams or the lakes. The crispness in the air is invigorating.
Apples are back in stores and
along roadside stands. Over the
winter and into the summer we
almost forget what a real apple is
supposed to taste like, crisp and
juicy and fresh from the tree. Cider and doughnuts or ginger
snaps become a welcome snack.
Candy or caramel apples bring
out the kid in all of us.
I remember well the piece
called "Injun Summer" that appeared every year in The Chicago
Tribune, depicting the ritual of
burning leaves in the street each
fall . At night a person can almost
see the native Americans dancing
around the campfire as the flames
slowly consume the piles of color

Tell it to the readers and publish your
Public (legal) Notices with

PIONEER PRESS
YOUR
Call

LOCAL

SOURCE

John Bieschke, Ll'gall1d'IJerlising Ma1lager

(847) 486-7233 • bieschke@pioneerlocal.com
3701 W. Lake Ave .• Glenview, IL 60026
Fax (847) 486-7456 (847) 486-9200

that have been gathered from the
front lawns in the neighborhood.
Global warming aside, the smell
of leaves burning in the fall is
something tha t is missed by
many of us. I have many oak
trees in my yard and just love
them, but in the fall I pay the
price for enjoying their beauty all
year. As I move those monstrous
piles to the street for pick-up by
the huge, loud vacuum machines
the village opera tes, I am happy
for the convenience, but feel a
sense of longing for the smells
and sounds of the past which
have now been replaced with the
odor of diesel engines and the
constant drone of leaf blowers.
But fall has often been viewed
as a sad time by some, as it brings
about the death of our flowers
and the shortening of daylight. It
is important to remember that it
gives us new opportunities and a
chance to begin some overdue
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projects and to use our time in
new ways.
Fall at the courthouse this
year brings about a time when we
will begin the implementation of
our case management initiatives.
I have been advising you for the
past year regarding my concerns
about the backlog of cases in our
court system and the toll that it
takes upon all of us, lawyers and
judges, in the way that we perform our duties. The frustration,
expense and even pain that the
public experiences when our citizens attempt to utilize our court
system should be troubling to us
all. We simply need to return to
the time when we could demand
certainty of having a court event
proceed at the time that it is
scheduled. If we are honest with
ourselves, the true event that resolves our cases is the trial date. If
a case has been set for trial and
we know that it will actually go to
trial, then the case resolves, most
often by settlement or plea. Our
common goal should be to resolve the cases that should be resolved early in their "litigation
life" so that we can then focus our
time and attention on those cases
that must go to trial or hearing.
It is important that we priori-
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tize our needs when we address
the problem areas that we have in
our case flow program. The Traffic and Misdemeanor Division
has been under the most intense
strain of all of our divisions, and
after conferring with my Case
Management Committee, I determined that I would deploy our
first new judicial resource into
that division.
We are all in this together, so
I have been meeting with a committee of the Bar to discuss options for the first re-format of our
court calls on the fourth floor. I
made it clear from the outset that
I wanted all committees that
looked into the options to start
with a clean slate and examine all
possible solutions. It is obvious
to me that simply plugging in a
new judge on the fourth floor
without examining the way we
do business would be like putting
a fifth wheel on a car that had a
broken transmission . It is crucial
that we attempt to solve the root
problem before we just throw
more resources into the mix.
I am very grateful to Bob
Smith for his eagerness and energy in participating in the effort.
As you probably know, Bob does
not venture onto the fourth floor
very often, at least not since we
relocated the divorce division
years ago. When I told him tha t J
wanted to start my efforts there,
he did some exploring on his own
and was extremely surprised to
see the vast amount of people trying to get into the courtrooms on
that floor. On some days, it isn't
very pretty.
The Bar Committee has met,
formulated a proposal and presented it to me for consideration.
J wiIl be looking at that along
with the two other proposals that
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J received from my Traffic/
Misdemeanor Division, and will
implement a new archetype for
our enterprise on the fourth floor.
J am confident that the new ways
that we will do our important
work on the fourth floor will
greatly improve our system and
help us to continue on our path to
comport with the Trial Court Performance Standards defined by
the National Center for State
Courts and the Core Competencies as set forth by the National
Association for Court Management.
The mission of the Circuit
Court of Lake County is set out in
our long range plan. It is my goal
to always strive to fulfill that mission. I am hopeful that these new
case flow management measures
will keep us steadfast in that mission.
The mission of the Lake County
Judicial System is to serve the public.
It accomplishes this mission by providing a fair and efficient system of
justice, committed to excellence, fos tering public tru st, understanding
and confidence.
Change isn't easy for any of
us, particularly those of us who
rely on precedent as the bedrock
of our way of thinking. We have
to be prepared to step outside of
our usual "that's the way we
have always done it" mentality
and be willing to give some new
approaches a chance to improve
our work life and to improve the
way the public perceives all of us.
J am dedicated to making experiences in court better for all of us
and to improving the service that
we all provide to the citizens of
Lake County. I continue to appreciate working with each of
you as we work to improve our
wonderful system.

I
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Charitable IRA Rollovers
Are (Sort Of) Here!!!
by Robert J. Kolasa
INTRODUCTION
When the Federal estate tax
was purportedly gradually repealed by tax legislation in 2001' ,
the charitable institutions in this
country collectively shuddered at
the thought of anticipated decreased charitable revenues. Although supporters of the estate
tax repeal would offer fanciful
studies contending otherwise,
many in the charitable sector did
not need an economist to state the
obvious-that the existence of the
estate tax motivated affluent donors to make significant charitable gifts. However, to openly oppose estate tax repeal was anathema for most charities, as such
legislation was overwhelmingly
supported by wealthy charitable
patrons.
The political "marker" loosely
promised to the charitable sector
in 2001 involved a trade-<ion't
oppose estate tax repeal and Congress would support legislation
to stimulate charitable giving.
While some may naively, or dishonestly, deny the existence of
this deal, in reality a flurry of
charitable "relief" bills were in-

troduced in Congress after 2001,
some narrowly missing passage.
The culmination of this political
intrigue was, at least temporarily,
settled on August 17, 2006, when
President Bush signed the Pension Protection Act of 20062 (the
"Act") which for the first time in
U.s. tax history, contained provisions authorizing charitable IRA
rollovers (roughly translating into charitable IRA gifts by age 70'12
donors of up to $100,000, without
adverse income tax consequences) .
The purpose of this article is
to briefly explain the rules relating to the advent of charitable
IRA roll overs. While such legislation in its present form was, to
the chagrin of the charitable sector, narrowly drafted (it will expire in 2008 and excludes some
heavily lobbied provisions discussed herein), it still represents a
tremendous political payback
and revenue opportunity for
It is optimistically
charities.
hoped that the provisions of the
Act will dramatically increase
charitable giving, and in time
such continued giving will merit
the permanency of charitable tax

relief and the expansion of its
scope.
THE PROBLEM OF USING
IRAs TO MAKE CHARITABLE
GIFTS UNDER PRIOR LAW
Under prior law, a withdrawal from a traditional IRA
was generally fully taxable. Using IRA proceeds to then make a
charitable gift would generate an
offsetting charitable deduction.
The problem was that the charitable deduction would in many
cases be less than the income generated by the IRA withdrawal
due to two limitations. First, under the "reduction of itemized
deductions rule" of Section 68 of
the Internal Revenue Code
("Code"), itemized deductions,
including charitable deductions,
are generally reduced by 3% of
adjusted gross income in excess
of a certain limit ($145,950 for
most filers in 2005).3 Second, under the "50% of AGI rule," charitable deductions under Code Section 170(b) are generally limited
to 50% of the taxpayer's adjusted
gross income (30% for charitable
contributions made to private

I The Economic Growth and Tax Relief Reconciliation Act of 2001, Public Law No. 107·16, which in 2010 completely repeals the Federal estate and gen·
eration-skipping transfer taxes, only to see such repeal "sunset" (he:., expire) in 2011 by a reversion back to prior law .
2 H.R. 4. For reference, refer to the text of the charitable provisions of H.R. 4 (http://www.pgdc.com/pdf/ HR4_TexLCharilable_Provisions.pdf) and
the Joint Committee on Taxation's Explanation (http: //www.pgdc.com / pdf/ JCX-38..()6.pdf).
) The Economic Growth and Tax Relief Reconciliation Act of 2001 gradually phases out (beginning in 2006) the reduction of itemized deductions rule
over a four-year period to complete elimination in 2010; however the phase out sunsets (ig., expires) in 2011, unless Congress extends o r makes pennanent such elimination.
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foundations), with limited carryover of the disallowed amount to
future years.
As a result, a taxpayer making an IRA withdrawal and subsequent charitable contribution of
the proceeds thereto would typically recognize taxable income in
the year of contribution (if the
IRA included nondeductible contributions, a portion would be
treated as a nontaxable return of
contribution). Worse yet, if the
taxpayer was a standard deduction filer (perhaps because of living in a state with no state income
taxes and without enough other
deductions to become an itemized deduction filer), he would
recognize 100% of the IRA income without any offsetting deduction. Furthermore, some
states (not Illinois) do not currently provide for charitable income tax deductions at all, resulting in state income taxation of
charitable contributions.
It goes without saying that
recognizing taxable income for
IRA proceeds contributed to charity discouraged charitable contributions from these accounts.
Example.
John Smith has
reached age 70th and has a traditional IRA with a balance of
$100,000 consisting solely of de-

lUICIIAI~L
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ductible contributions and earnings (possibly through a rollover
of his qualified retirement plan
balance into a traditional IRA). In
December 2006, the entire IRA
balance is distributed in a distribution to an organization described in Code Section 170(b)(l)
(A) (other than a donor advised
fund or supporting organization
described in Section 509(a)(3)).
Under present law, the entire
distribution of $100,000 would be
includible in John's income. Correspondingly, if his adjusted
gross income was $180,000, the
charitable deduction would generally be reduced to $90,000 under the 50% of AGI rule, resulting
in $10,000 of extra taxable income. This is before application
of the reduction of itemized deduction rule, which would even
further increase taxable income
by red ueing the amoun t of the
charitable deduction.
Under the new law, the entire
distribution of $100,000 constitutes a "qualified charitable distribution."
Accordingly, no
amount is included in John
Smith's income as a result of the
distribution, and the distribution
is not taken into account in determining the amount of John's
charitable deductions (which

would have otherwise been reduced) for the year.
SUMMARY OF MAJOR RULES
RELATING TO CHARITABLE
IRA ROLLOVERS
In general, the major rules
relating to IRA Charitable Rollovers can be summarized as follows:
1. When do the Charitable IRA
Rollover Rules Become Effective? The new rules apply to
IRA distributions made in
2006 and 2007 and are not
available for 2008 and later
years.
Making tax legislation effective for only a few years is a
gimmick currently favored in
the political process to drive
down the overall costs of tax
cuts for budgetary purposes.
What usually happens is that
on the eve of statutory expiration, legislation is hastily
crafted to either make the tax
cut permanent, or start another cycle of temporary existence. Why not just make tax
changes permanent in the
first place, instead of having a
multitude of transitory rules
skewing the real economic
costs of tax proposals? In any

L. KLESTINSKI. A.C.S.W .• '" ASSOCIATES. P.ltl.C.
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68 Ambrogio Drive
Gurnee, IL 60031
(847) 662-5588
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2.

3.

4.

,

5.

event, you can bet the farm
that the charitable sector will
use all of its political clout in
order to make these rules permanent, as well as expand the
scope (discussed below) of
such rules.
What Taxpayers Benefit?
Only individuals who have
reached age 701'2 by the date
of contribution are entitled to
the income exclusion.
How Much can be Excluded
from Income? The limi t on
income exclusion is $100,000
applied on a per taxpayer per
year basis. Accordingly, a
married couple may donate
up to $200,000, provided each
spouse owns an IRA worth
$100,000.
What Accounts can Oualified
Charitable Distributions be
Made From? Only traditional
IRAs and Roth IRAs are covered by the provisions. Other
retirement plans such as defined benefit plans, defined
contribution plans, profitsharing plans, Keoghs, SEPS,
401 (k) and SIMPLE plans are
not eligible.
However, ineligible plans
may magically become eligible if the account owner rolls
over such plan balances to a
traditional IRA or Roth IRA to
take advantage of the new
law. While at first, Roth IRA
eligibility under the new rules
seems rather ludicrous (aren't
distributions from Roth IRAs
exempt anyway?), the answer
is that there are circumstances
when distributions from Roth
IRAs are taxable-such as
within five years of initial
contribution, or before age
591'2.
What Charities can Receive
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Oualified Charitable Distributions? "Qualified charitable
distributions" are distributions from a traditional or
Roth IRA to public charities
described in Code Section 170
(b )(1 )(A). In addition, while
distributions to private foundations (other than "conduit"
foundations), donor advised
funds or supporting organizations are prohibited, designated funds, field of interest
funds, scholarships and restricted or general endowments (for which donors or
their designees have no advisory rights) are permitted.
6. Can IRA Distributions be
made to the Account Owner
who then Endorses the Check
to a Oualified Charit'? No.
The check must be payable
directly to the charity, al-

though the donor may want
to personally deliver the
check to the charity (if so,
make sure the check is actually delivered to the charity
by year-end). In most cases, it
is anticipated that the IRA
administra tor will make the
charitable gift directly to the
charity.
7. Does the Donor need to
"Substantiate" the Charitable
Contribution? Yes. Just like
any other charitable contributions the charity should provide the donor with a contemporaneous written acknowledgment of the gift (Regulation Section 1.170A-13(f)).
8. Can the Donor Receive any
Benefits in Exchange for the
Gift? No. If the donor receives a "quid pro quo" benefit (i.e., such as the contribu-
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tion is used partly for a charitable auction; or to purchase
tickets for an event; or obtain
preferential seating at an athletic event), the entire distribution is disqualified.
9. Do IRA Rollover Distributions constitute "Required
Minimum Distributions?"
YES!
A. Background.

Under the
minimum distribution
rules of Code Section 401
(a)(9), owners of traditional IRAs, age 70Y, and
older, must take a required minimum distribution each year. Distributions are based on approximately 3.8% of the
IRA account balance and
gradually increase each
year based on the life ex-

pectancy
owner.
B.

of

Si~ificance.

October 2006
the

IRA

It is anticipated that IRA custodians
will add the IRA charitable rollover to their list of
permissible IRA distribution categories. IRA donors should thereby be
able to rather easily select
the charity by legal name
and enter the amount of
the rollover. Many retirees do not really need
their required minimum
distributions for financial
solvency, yet the distributions are mandatory and
generate taxable income.
Accordingly, charitable
IRA rollover of required
minimum distributions
becomes a tremendous

opportunity to give away
"forced" taxable dollars
on a tax-free basis.
10. What Donors will Benefit by
the New Rules? It has been
noted by Charles Schultz of
Crescendo (a leading developer of charitable giving software) that charitable IRA rollovers will be favored by at
least five types of IRA owners:
A. Convenience Donor. A
donor who enjoys the new
rules as an easy, simple
way to make charitable
gifts.
B. Standard Deduction Donor. A standard deduction filer who avoids taking the IRA distribution
into income, resulting in
lower taxable income.
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C. Social Security IRA Donor. A donor who may be
ta king IRA req uired minimum distributions which
increase income to a level
where 85% of his Social
Security is taxable. By
using the IRA charitable
rollover, his income may
be lower and only 50% of
Social Security payments
may be taxable.
D. Generous Donor. A donor who gives more than
50% of income by using
an IRA to make charitable
gifts over the usual deduction limits (50% of
AGI rule and reduction of
itemized deductions rule).
E. Major Donor. A donor
who gives the full

$100,000 per year. While
there is no added deduction, avoiding an additional $100,000 of taxable
income may save substantial income taxes not otherwise available due to
the charitable deduction
limitations (50% of AGI
rule and reduction of
itemized deductions rule).
The IRA rollover may be
favored by many major
donors and their tax advisor to simplify taxes and
keep income levels lower.
ANTICIPATED EXPANSION
OF IRA CHARITABLE
ROLLOVER RULES
The real story relating to the

Act's new charitable giving rules
was what these provisions did
not provide, rather than the actual rules themselves. Most significantly, the new charitable IRA
rollover rules only apply to outright charitable gifts. Previous
legislative bills would have allowed (at various specified ages,
some as early as age 59'h) tax-free
distributions from IRAs for various life-income charitable gifts,
such as charitable remainder
trusts, gift annuities and pooled
income funds. While explanations of these advanced charitable
techniques are well beyond the
scope of this article, such gifts
generally pay taxable income to
the IRA donor and / or spouse
during their lifetimes, wi th the
remainder to charity upon their

/
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deaths.
Without any dollar caps relating to the size of IRA life-income
charitable gifts, the charitable sector and many estate planning attorneys were duly ecstatic at the
thought of million-dollar IRAs
transmuting to charitable gifts.
The presumed reason for why
this legislation was not adopted
probably related to its revenue
costs. However, this is perplexing. Typically, IRA owners wait
until age 70'h to start drawing
down their IRAs, and then (with
proper planning) try to s-t-r-e-t-c-h
payment out as long as possible
over the lives of their children or
grandchildren. In the short-term
at least (which politically is all
that apparently matters for budgetary purposes), by allowing
charitable IRA rollovers for charitable life-income plans at age

The Docket
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Fourth Amendment:
Terry Issues
by Stephen J. Scheller

W

hen I am in the hallways outside of the
criminal courts, I often
hear a defendant emphatically
complain to his attorney-and
others within earshot-that "the
officer had no probable cause!"
This complaint is directed at the
police officer who stopped and
arrested that person. This complaint is not legally accurate.
While a police officer does need
probable cause to make an arrest,
he needs only "reasonable articulable suspicion" to temporarily
detain a person. Illinois courts do
not consider a brief investigative
stop by a police officer to be an
arrest. However, the Fourth
Amendment's prohibition against
unreasonable searches and seizures still governs brief investigatory stops.
Almost 40 years ago, the
United State Supreme Court rec-

ognized a limited exception to the
requirement of probable cause. In
Terry v. Ohio, 392 U.s. 1, 88 S.O.
1868 (1968), the Court held that a
police officer may make a brief
investigatory stop of a person if
the officer has reasonable articulable suspicion to believe that a
person has committed or is about
to commit a crime. The court also
held that a police officer may
search the person if the officer
has reason to believe the person
is armed and dangerous. Specifically the court stated, " ... in determining whether the officer
acted reasonably in such circumstances, due weight must be
given ... to specific reasonable inferences which he is entitled to
draw from the facts in light of his
experience" Id. at 31.
Generally those police-citizen
encounters that do not give rise
to an arrest are referred to as

ItAJ;,~~~~~~r.~~;,.
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"Terry stops." See People v.
Murray, 137 Ill. 2d 382, 560
N.E.2d 309 (1990). Illinois has
codified the Terry decision in 725
ILCS 5/107-14 (temporary questioning without arrest) and in 725
ILCS 5/108-1.01 (search during
temporary questioning). Those
statutes allow a police officer to
temporarily detain and search a
person.
"Terry stops" most often occur when a police officer has
stopped a car for a minor traffic
violation. Generally a stop for a
traffic violation is considered a
"Terry stop." People v. Isaac, 335
Ill. App. 3d 129, 780 N.E.2d 777
(2d Dist. 2002). A traffic stop is
not an arrest for purposes of
analysis under the Fourth
Amendment. The difference between an arrest and a "Terry
stop" lies in the length of the time
a person is detained and the
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Videographer

scope of the police officer's investigation. See People v. Starks, 190
Ill. App. 3d 503, 546 N.E.2d 71 (2d
Dist. 1989).
Many times after a police officer makes a traffic stop, he discovers evidence of criminal activity. The issue of the legality of the
police officer's cond uct during a
traffic stop arises when a defendant requests a judge to suppress
evidence the officer has discovered during a temporary stop and
search.
A "Terry stop" involves a
dual analysis by the court in deciding whether to suppress evidence. First, the court must address whether the police officer's
initial stop was justified. Second,
the court must determine if the
police officer's subsequent actions were reasonably related in
scope to the circumstances justifying the stop. People v. Gilbert,
374 Ill.App.3d 1034, 808 N.E.2d
1173 (4 th Dist. 2004). Looking at
the first question under Terry, Illinois courts have held that a minor traffic violation is sufficient
justifica tion for a police officer to
stop a vehicle. The second question is where most of the issues
arise in criminal cases.
Although a police officer may
make a valid traffic stop, the officer's subsequent actions may vio-
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late the Fourth Amendment. For
instance, during a traffic stop, a
police officer may question the
driver on unrelated matters,
impermissibly detain the driver,
bring a drug-sniffing dog to the
location of the traffic stop, or ask
the driver for permission to
search the vehicle.
The Illinois Supreme Court
addressed this first situation in
People v. Gonzalez, 204 Ill.2d 220,
789 N.E.2d 260 (2003). The supreme court established a threepart test to determine whether
questioning during a "Terry
s top " violated the Fourth
Amendment. First, is the questioning related to the initial purpose of the stop? If not, is the
questioning justified by reasonable articulable suspicion? Third,
did the questions impermissibly
prolong the detention or change
the fundamental nature of the
stop? If a defendant established
these, he has demonstrated that a
Fourth Amendment violation has
occurred.
In People v. Mendoza, 364
IlI.App.3d 564, 846 N.E.2d 169 (2d
Dist. 2006), the court found that
the Gonzalez three-part test applied only to police questioning
that occurs during the stop
(emphasis added). The court addressed the second issue that

arises during a traffic stop-an
impermissible detention. The
court stated, " ... if police questioning occurs after a traffic stop
has ended, the constitutionality of
that questioning cannot be analyzed under Gonzalez." Id. at 574.
The court must inquire whether
additional questioning that occurs after the police have issued a
warning or traffic citation is a second seizure. Id. The questioning
amounts to a seizure if, in light of
the circumstances, a reasonable
person would not feel free to
leave. Id. This second seizure of a
person must be justified by reasonable articulable suspicion.
The issue of a drug-sniffing
dog has been recently addressed
by the Illinois Supreme Court in
People v. Driggers, No. 97439, 2006
Ill. Lexis 1103 Quly 5, 2006). In
Driggers, the court relied on the
United States Supreme Court decision in Illinois v. Caballes, 543
U.S. 405, 125 5.0. 834 (2005). In
Driggers, the court quoted from
the Caballes decision and sta ted,
"a dog sniff conducted during a
concededly lawful traffic stop
that reveals no information other
than the location of a substance
that no individual has any right
to possess does not violate the
Fourth Amendment."
The important fact to remem-
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ber in Driggers w as that the police
brought the drug-sniffing d og to
the location of the defendant's ca r
during the lawfu l stop . If the d og
was brought to the scene after the
traffic citation was issued, or after
the driver was impermissibly detained, those issues should have
been analyzed und er the second
prong of Terry: were the offi cers'
actions reasonably related in
scope to the initial stop .
This second prong of Terry
was addressed in a canine sni ff
case in an earlier d ecision by the
Illinois Supreme Court in People
v. Cox, 202 Ill.2d 462, 782 N.E.2d
275 (2002). In Cox, the d efend ant
was lawfully sto pped for a tra ffi c
violation. The police offi cer who
made the initial sto p of the defendant's ca r requested that a canine
unit come to the scene. The canine unit arrived 15 minu tes after
the initial stop. The court found
that the police did not have reasonable articul able suspicion to
justify calling the canine uni t.
More importantl y, the court
found that the defendant's detenti on during the 15 m inutes was
too long. As a result, the evidence
found as a resul t of a police offi cer 's unlawful conduct was suppressed .
The implications of these decisions are twofold . First, an offi cer who travels with a canine unit
may use the canine d og during a
legitimate traffic stop--provided

The Docket
that the investigation does not
unreasonably prolong the stop.
Second, where an officer must
wait for the canine unit to arrive
at the scene of a traffic stop, Illinois courts probably will closely
scrutinize the circumstances surrounding the stop." John F.
Decker, Cllrbing Aggressive Police
Ta ctics During ROlltille Traffi c
Stops in IIIillOis, 36 Loy. U. CHI. L.
J. 819, 870 (2005).
Another issue that arises during a traffi c stop--asking the
driver for permission to sea rch
the ca r-was addressed by the Il linois Supreme Court in People v.
Brownlee, 186 11I.2d 501 , 713 N.E
2d 556 (1 999). In Browlllee, the defendant was a passenger in a ca r
that was law full y stopped for a
tra ffic violati on . After the police
decided not to issue any tickets to
the dri ver, the offi cers approached the car and requested
permission to search the car. The
poli ce received permission to
sea rch and subseq uently found
drugs inside the ca r.
The court stated that "a n investiga ti ve deten ti on must be
temporary and last no longer
than is necessa ry to effectua te the
stop. " Id. at 519 (quoting Florida v.
Royer, 460 U.s. 491, 1035.0 . 1319
(1983)). The court quoted from
Wong SlIn v. United States, 371
U.s. 471, 83 5.0. 407, and stated
"where an illega l detention has
occurred, a subseq uent sea rch
ma y be fou nd to have been
tainted by the initial illega lity."
The court found that the consent
to sea rch was un lawfull y obtained due to an impermissible
detention by the police. The court
found that the sea rch was unl awful and susta ined the defendant's
motion to suppress evidence.
One fin al issue that arises
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during "Terry stops" is the question of a police officer 's right to
search the p erson that he h as
temporarily d etained . It is common for a police officer to cl aim
that he searched a p erson for
"officer's safety." While this is
understandable, especially in
late-night situations when a p olice officer has stopped someone
and has no assistance, this is n ot
co n s tituti o n a ll y p e rmi ss ibl e .
There is no ri ght to sea rch a p erson merely for una rticula ted
"offi cer's safe ty ."
The right to frisk (search) is
not automa tic. The question of
whether a sto p is valid is a distinct and sep arate inquiry from
whether the fri sk is valid . People
v. Smilh, 224 III .App.3d 511 , 586
N.E.2d 785 (1 S1 Di s t. 1992). The
police offi cer must have a reasonable belief th at the person he h as
d etained is armed and dangerous. See SlIIith .
The Terry decis ion does p ro··
vid e a limited excepti on to the
probabl e ca use requirement of
the Fourth Amendment. However, the Fourth Am endment still
applies to brief investi ga tory
stops by th e police. The poli ce
must ha ve reasonabl e articulable
suspicion to s top a citizen. Only
when the police have a reasonable beli ef that the person is
armed and dangerous may they
then sea rch the person .
S lephfll j. Scheller's praclice fo r Ihe pasl
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Securities Regulators Issue
New Round of Warnings
Regarding Hedge Funds
by James f. Eccleston

T

he New York Stock Exchange (NYSE) recently
published, "Hedge Fund
Investing-Is It a Suitable Investment For You?" That publication, available on the NYSE's
website, is one of several pronouncements that securities regulators have made regarding
hedge funds.
The concern is that retail investors (as distinguished from
"institutional" investors) should
not invest in hedge funds. Indeed, SEC Chairman Christopher
Cox recently testified before the
U.s. Senate Committee on Banking, Housing and Urban Affairs
that hedge funds "are not investments for Mom and Pop." Chair-

man Cox opined that they "are
generally risky ventures that simply don't make sense for most
retail investors."
What makes hedge funds unsuitable for most retail investors?
Let's examine the recent NYSE
publication.
As background, the NYSE
describes how hedge funds have
grown exponentially, prompted
by investors seeking to improve
on what have been low market
returns. This growth has meant
that hedge funds-once reserved
for only a small group of wealthy,
sophisticated investors-now
have spread to "a wider segment
of the investing public." Hedge
funds, observes the NYSE, are not

registered, have little regulatory
oversight and are not required to
disclose "significant details"
about their operations and holdings.
The NYSE writes that
hedge funds charge higher fees
(generally 2% of assets under
management and 20% of trading
profits, though fees may be significantly higher) than traditional
investments such as mutual
funds.
Likewise, hedge funds
"employ trading strategies that
may increase volatility across all
types of asset classes, not just
stocks and bonds." Another related investment is the "fund of
funds." This is a fund that invests in hedge funds and, of
course, charges another layer of
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fees to investors, which further
lowers profits.
The NYSE publication identifies six risks of hedge fund investing to which investors should
pay particular attention. These
risks are that hedge funds:
• Often hold investments that
are illiquid;
• Engage in leverage (by the
use of margin) and other
speculative practices;
• Are not required to provide
information to investors, such
as regular financial reports;
• May raise complex tax issues;
• Often charge high fees; and
• Frequently place limitations
on an investor's ability to
withdraw funds.
NYSE encourages investors to
pose questions to the hedge fund
representative or the investment
adviser or financial adviser who
may be introducing or recommending the hedge fund investment. One of the questions relates to whether or not the investor has received the private placement memorandum (PPM),
which will (or should) outline the
hedge fund's risk factors. NYSE

cautions that" often" hedge funds
do not provide this important
disclosure document.
Another question details the
kinds of conflicts of interest that
the PPM should disclose in an
understandable manner. These
conflicts of interest include valuation practices, which means that,
generally, "a hedge fund's valuation practices give rise to an inherent conflict of interest because
the level of fees that the investment adviser earns is based on
the value of the fund 's portfolio
holdings as determined by the
fund's manager." A second conflict of interest can arise from the
fund manager's management of
multiple accounts, such as the
hedge fund and other accounts,
such as proprietary accounts, private accounts and registered investment companies. The NYSE
cautions that this situation "may
lead to inequitable allocation
practices among the accounts." A
third conflict of interest can exist
when the hedge fund allocates
certain investment opportunities
among its clients. The NYSE
notes that while some PPMs pro-
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vide great detail as to the hedge
fund's allocation policies, other
PPMs may list or only briefly discuss the factors on which such
allocation will be decided.
Another question focuses
upon liquidity. Investors need to
understand that hedge funds are
not registered with the SEC and,
thus, are not traded on an exchange or in the over-the-counter
markets. The result is that the
hedge fund may be less liquid
(and harder to value) than other
investments.
As well, many
hedge funds have imposed "lockup" periods which force investors
to hold the investment for a minimum of two years.
In conclusion, the NYSE publication is a valuable resource for
those retail investors willing to
expose themselves to the considerable risks of hedge fund investing.
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Inflation-Adjusted Award Limits
Under the Dramshop Act
by David E. Bender

'I

J

I

f you had not noticed, my
column had been absent
from the pages of this publication for a little while. I chalk
that up to all the other demands
on my time, from family obligations to the parade of lost and
confused pa trons passing
through the library.
Others
might cha lk it up to laziness,
but I like my explanation better.
Nevertheless, at least one
person (a fan?) noticed the absence of my column, and urged
me to contribute more columns
to The Docket. (Karen Fox, will
you release my family now ?)
As I never got around to letting
you all know about the updated
Dramshop limits as I have usually done, I decided that would
be a good topic to do this column on. So, here it is.
The Dramshop Act allows

for yearly inflation-adjustments
on amounts awarded. As Section 6-21(a) states, "Beginning in
1999, every January 20, these
liability limits shall automatically be increased or decreased,
as applicable, by a percentage
equal to the percentage change
in the consumer price index-u
during the preceding 12-month
calendar year." 2351LCS 5/6-21
(2006). These increases or decreases are computed by the Office of the lllinois Comptroller
and provided to the Chief Judge
of each Judicial Circuit.
According to the Bureau of
Labor Statistics of the United
States Department of Labor, the
CPI-U increased 3.42% during
the preceding calendar year.
Based upon the previous determinations, the liability limits
have been adjusted as follows:

•

•

•

For causes of action involving persons injured, killed ,
or incurring property damage on or after January 20,
2003, the judgment or recovery under the Liquor Control Act of 1934 (Act) for injury to the person or property of the person shall not
exceed $50,467.11 for each
person incurring damages;
and
For causes of action under
the Act involving either loss
or means of support or loss
of society resulting from
death or injury of any person on or after January 20,
2003, the judgment or recovery shall not exceed
$61,682.02.
For causes of action involving persons injured, killed,
or incurring property dam-
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age on or after January 20,
2004, the judgment or recovery under the Act for
injury to the person or
property of the person shall
not exceed $51,415.89 for
each person incurring damages; and
• For causes of action under
the Act involving either loss
or means of support or loss
of society resul ting from
death or injury of any person on or after January 20,
2004, the judgment or recovery shall not exceed
$62,841.64.
• For causes of action involving persons injured, killed,
or incurring property damage on or after January 20,
2005, the judgment or recovery under the Act for
injury to the person or
property of the person shall
not exceed $53,092.05 for
each person incurring damages.
• For causes of action under
the Act involving either loss
or means of support or loss
of society resulting from
death or injury of any person on or after January 20,
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't

Until They're Served.
No longer do you need to be at the mercy of
law enforcement agencies or unknowns for your
process serving. Lakeside Investigations is a nationwide
public document search and retrieval firm, uniquely
positioned to serve your documents anywhere in the
U.S. and even abroad. Timely and efficiently. And we're
not Quitters. As long as we have
a good address, we'll keep going
'til we can say, "Gotchal" To learn
all the things we can do to make
your job easier, give us a call.
Let's get to know each other.

LAKESIDE
800.636.1511 INVESTIGATIONS

www.lakesideinvestigations.com Lic#117 ·001132

2005, the judgment or recovery shall not exceed
$64,890.28.
• For causes of action involving persons injured, killed ,
or incurring property damage on or after January 20,
2006, the judgment or recovery under the Act for
injury to the person or property
Wisconsin Litigation:
of any person
Wisconsin attorney with 30+
shall not exceed
years ot litigation experience
$54,907.80
for
available to assist out-ot-state
each person incounsel with civil litigation in
curring
damages; and
Wisconsin.
• For causes of
action under the
Gary P. Lantzy (262) 853-7727
Act for either
www.WisconsinCounsel.com
loss of means of

support or loss of society
resulting from the death or
injury of any person on or
after January 20, 2006, the
judgment or recovery shall
not exceed $67,109.53.
The complete notice from
the Comptroller'S Office is on
file in the library.

David E. Bender is the Law
Librarian of the William D.
Block Memorial Law Library,
Nineteenth Judicial Circuit.

"Real Estate Slowdown Hits Illinois"
-Inman News
August 14, 2006

What will Your Firm do to prepare for changing market conditions?
PNTN is the only local title group with proven, existing and innovative Law Firm
Marketing Programs designed to prosper in any environment.

• HCA Group Legal Program
Participate in the Chicago area's fastest growing Group Legal Plan gaining access
to clients before controlled business entities

• HCA Preferred Counsel Program
Become appointed as real property counsel to local
Affinity Groups, Corporations and other New Client
Pools

• Law Firm Web Links To/From New Business Sources
Connect with the next big wave of home sellers/purchasers in a cost effective
manner via PNTN placed web links directly to your law office

• Strategic Alliances With Business Sources
-

Convert Realtor/Lender competitors into Law Firm Marketing Tools

• Counseled Video Closings™
- Dramatically improve productivity/ profitability by eliminating
al l travel and waiting time at closings while expanding the
geographic reach of your Practice

Call Kathy at 312-696-2794 fo r a Marketing Kit on what the nation's largest bar
related® title group can do for your practice at a time of shifting business
sources.
"Opportunities are never lost. The other fellow just takes those you missed."
-Anonymous

Professional National Title Network, Inc.
Chicago - Joliet - Libertyville - Lincolnwood - Lombard - Oak Lawn - Olympia Fields - Palatine
PNTN is an agent for the Florida Fund, the nation's largest bar related'" titfe group
operating excfusively through law firm members since 1948

~Nicasa

POSI1lYt' C/;OICt'S. £t;t'Ion~ SOlUTiOnS

tJ~
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FAMILY STRENGTHENING SERVICES

•
•
•
•

Family Counseling in English and Spanish
Assessment and Referral
Parent Support and Education
Family Therapy
Home Visits

•
•
•
•

Outpatient and Intensive Outpatient Substance Abuse Services
Mental Health Services
Evening and Saturday Hours
On-site Childcare and Children ' s Services

WOMEN'S SERVICES

DUI SERVICES
•
•
•
•
•

DUI Evaluations
I O-hour DUI Risk Reduction Education
Moderate, Significant & High Risk Treatment Programs
Secretary of State Evaluations
Programs Available for Spanish-Speaking Clients

TREATMENT PROGRAMS
•
•
•

Adult Outpatient and Intensive Outpatient
Adolescent Outpatient
Bridge House (Residential Halfway House)

SPECIALIZED SERVICES
•
•
•
•
•

Women's Services (including treatment, life skills,
parenting and job training)
Toxicology - Urinalysis - Hair Analysis
Comprehensive Latino Services
Comprehensive Prevention
Teen Court for Non-violent, First-time Offenders

NICASA:
Positive Choices for
Lifelong Solutions
Facility Locations

I I I 3 Greenwood Ave.
Waukegan, /L 60087
(847) 244-4434
3 I979 N. Fish Lake Road
Round Lake, /L 60073
(847) 546-6450
2900 Main Street
Buffalo Grove, /L 60089
(847) 634-6422
Women's Services
203 I Dugdale Ave.
North Chicago. /L 60064
(847) 785-8660

2634 Grand Ave., Suite 202
Waukegan, /L 60085
(847) 775-054 I
Bridge House
3016 Grand Ave.
Waukegan,/L 60085
(847) 662-4 I24

Sliding Scale Fees Available

GAMBLING INTERVENTION SERVICES
•
•
•

Assessments and Evaluations
Individual and Group Therapy
Information and Referrals

YOUTH SERVICES
•
•
•
•
•
•

Alcohol and Other Drug Evaluation
Screenings and Consultations
Education/Skill-building Programs
Adolescent Substance Abuse Counseling
Case Management
Aftercare

Licensed by the Department of
Alcoholism alld Substance Abuse
and Certified by Temporary
Assistance for Needy Families
Ifonnerly Medicaid)

Se Babla Espaiiol
www.nicasa.org
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Family Law Committee
- Minutes August 15, 2006
by Thomas M. Gurewitz, Chair

T

here are few phrases that
give a person the "creepycrawlies"-put the fear of
God in you. Phrases such as
"weapons of mass destruction,"
"valley girl," or the more modern
"snakes on a plane" are examples. But, to me, there is nothing
scarier than the term "differentiated case management. "
It sounds frightening and, depending on how "administered,"
as they say in the movies-"be
afraid, be very afraid." Of course,
the bean counters soothingly
murmur that it's simply a change
for the better, and it's a shame
that people are so resistant to
anything new.
But my concern comes from
the removal of discretion-and
humanity- to go through a
checklist or four, all at additional
cost to the public-that mayor
may not be helpful but is solely
motivated to move the case expeditiously through the system.
A case management system is
designed to put facts in a box and
move that box through an assembly line. The idea is the box
reaches the end of the production
line and is efficiently whisked
away. It's great except, like the

immortal Lucy "pie" episode,
when a pie goes kaflewy (a legal
term), it aggravates not only the
system, but distorts the individual case you are trying to supervise.

The one thing that all practices of law have in common is
tha t they have nothing in common! Civil practice is different
from criminal practice; probate
operates differently from chancery; and family law is an entity
in and of itself.
No one area is more important, more complex, or more prestigious than another. Frankly,
family law is a different animal
with its own set of peculiarities
(I'm not referring to any individuals). I've long thought that
family law should be decided by
alternate dispute resolutions
rather than litigation, because it's
the one area where the family
necessarily sues itself.
Hey, if family law wasn't different, then why have so many
people approached me throughout the years wondering how I
could practice divorce law and
keep my sani ty-hmmm, no comments; please. Many lawyers are
simply uncomfortable dealing

with emotional and psychological
aspects of divorce law. And r argue it's those aspects of family
law that make it difficult to wrap
up in a neat package.
r was one of several family
lawyers who met with the consultants that came in to advise the
court system. We raised a number of different scenarios and
each time the consultants indicated that they understood there
was a problem. Their standard
answer was that these would be
reasons to continue the case at the
first management conference.
You would need to determine
which track should be taken at a
later date.
But that's precisely the point.
The answer is to ask the attorney
what's going on in the first case
management, trust him or her to
give the right information, and
then to act accordingly. When a
situation comes up where the attorney indicates the need for
some time for the parties to work
through the situation or to simply
gather themselves, the court system has to be willing to trust the
attorney again-an act that the
court system more and more is
unwilling to do.
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It seems to me tha t it all boils
down to the same old refrainit's not the system, it's the people
who make up the system. You
can be the most efficient attorney
in the world, but sometimes there
are factors and circumstances that
cause a case to spin out of control.
It doesn't make you a bad lawyer-not career-wise or even in
that particular case. It simply
means that the case takes a little
longer to resolve.
What we should be debating
is not how to get a case to go
quicker through the system but,
rather, how to make sure that
case, when done, has been adjudicated or negotiated correctly
and competently. I'll support that
program wholeheartedly!
Anyway, Judge Waller has
designed a form that attempts to

combine our reluctance to use the
case management-type systems
as the court's move toward the
track system. It's called a family
division information and scheduling notice. Enclosed is a draft.
The court system has not produced a final copy and, hopefully, we'll have it by the next
family law meeting scheduled for
September 19.
Much of the monthly meeting
was taken up with the case management system discussion. We
did talk about a few other things.
Judge Ortiz is heading a mediation "facilitator" committee.
The idea is to put a mediator in
courtrooms on a given day per
week to try to help pro se litigants
reach a decision. It would be a
requirement to be on the mediation list and you would serve one

October 2006
or two mornings a year. The pro
se would all be given that particular day to come to court for their
hearings, and they'd immediately
be sent to the mediator to try to
work something out. There are
some issues, such as malpractice
liability which the sub-committee
is working on.
The next evaluators' meeting
is September 15, 2006, at 12:30
p.m. in C-103. It's really important for you to attend as the
evaluators are constantly seeking
feedback from the a ttomeys.
Well, with the exception of one
evaluator, who has refrained
from asking his wife for some
feedback knowing that she will
give it anyway-sometimes even
on legal issues!
One of the topics that I hope
to discuss with the eva luators

SAVE THE DATE!!
Join us for the Kick-Off Celebration for the
2006-2007 Campaign for Legal Services supporting
Prairie State Legal Services and the Volunteer
Lawyers Program of the Lake County Bar Association
Wednesday, November 8, 2006
Noon
Council Chambers-Waukegan City Hall
Marykay Foy & William Franks-Co-Chairs
Campaign Leadership Committee

•
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II

is lectures they can give at four of
our monthly meetings. If we can
put on a half an hour lecture, it
will give us two hours of credit
toward the custody, psychological, and civil areas for the new
MCLE requirement.
Speaking of CLE, for those of
you who missed our child custody program in June, you can
attend the Cook County program
on September 28, 2006. A copy of
the information has been graciously supplied by that "hipster," Ricky Ament. Judge Waller
has indicated that Lake County
will give credit for this training.
We're well on our way to
planning the Santa Monica trip .
Please mark the date of February
22-26, 2007. The gala festivities
begin Thursday night at Rusty's
Surf Ranch which is, oddly
enough, on the ocean; Friday we're taking

The Docket
tour to Sony Pictures after the
seminar; and Saturday night dinner will be at Michaels, about a
half mile from the hotel. We're
staying at the Doubletree Hotel,
which is about a block or two
from the ocean and very close to
the Santa Monica pier where
Maer can show us his bodybuilding equipment when he comes
out to visit his daughter in Santa
Barbara.
We're looking for a 2008
seminar location, so if you have
an exotic locale that just would
make the perfect destination
please let one of the planning
committee members know. They
are: Patricia Cornell, Julie Carpenter, Nancy Shafer, Ricky
Ament, Shyama Parikh, Debbie
Goldberg, Maer Davis, Gary
Schlesinger, Allan Pearlman, and
the Chair, and anyone else who
wants to join! Some of the
places th at are being considered are Boston, Washington
DC, some shopping center at
Nashville, and Cabo San
Lucas in Mexico.
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We also have to have educational components to the seminar-who knew? Anyway, Patricia and Shayma have both suggested that they would like information on trial advocacy, with
items such as a checklist for trial
prep, how to prepare for a trial,
techniques in examining witnesses-perhaps a real estate expert for example, and evidentiary
objections. We're always anxious
to hear from seminarees as to
your thoughts on these topics,
how to make them even more
informative, and other topics that
might be useful for family lawyers to present at the seminar.
Please let one of the committee
members know. Thanks. See you
at our next meeting!
Dates th e Judges are not in
attendance:
Iudge Waller: 9/29/06; 10/9/06
ludge Ortiz: 9/29/06
Iudge Waldeck: 9/29/06;
10/9/06; 10/ 19/06;10/ 20 /06
Iudge Winter: 9/29/06; 11/2/0611 /3/06; 11 /6/06;1 1/ 10/06

Columbus Day-October 9, 2006
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LAKE COUNTY BAR ASSOCIATION,
and the

NINETEENTH JUDICIAL CIRCUIT
PRESENTS

CAPITAL LITIGATION TRAINING PROGRAM
This is a Capital Litigation Training Program For Prosecutors and Defense Attorneys
Meeting All Educational Requirements of Supreme Court Rule 714 (b)(4)(i) and (g)
Approved by the Illinois Supreme Court Committee on Capital Cases
and the Administrative Office of the Illinois Courts

I
I
I
I

MONDAY, NOVEMBER 13, and TUESDAY, NOVEMBER 14, 2006

TENTATIVE SCHEDULE

Seminar Overview; SC Rule 714:
Case Management Issues and Sentencing:
DNA Issues:
Capital Litigation Funding:
Sentencing Hearing and Mitigation Issues:
Mental Health Issues:

Judge Christopher Starck
Judge Victoria Rossetti and Judge George Strickland
Ken Pfoser, Northern Illinois Police Crime Lab
Nadine Jakubowski, Capital Litigation Trust Fund
David Brodsky, Lake County Public Defender
and Danielle Waller
Antoinette Kavanaugh

I
I

I
Forensic Issues/Ballistics, Fingerprints, Arson:
Jury Selection:

Northern Illinois Police Crime Lab Personnel
and ATF Personnel
Judge Daniel Locallo

Forensic Issues/Pathology:

Dr. Nancy Jones

Post Trial Considerations:

Justice Raymond McKoski

I

I

I

October 2006

Page 29

The Docket

LAKE COUNTY BAR ASSOCIATION

CAPITAL LITIGATION TRAINING PROGRAM
NOVEMBER 13 and NOVEMBER 14, 2006
At the Beautiful and Historic

I

r

i

HARRISON CONFERENCE CENTER
136 Green Bay Road • Lake Bluff, IL 60044
(847) 295-1100
www.harrisonlakebluff.com
Rooms available at a reduced group rate on a first come, first served basis
Contact Harrison Conference Center directly for your reservation

Seminar cost:

$250.00 (total charge for both days combined)

Each day includes:

•
•
•
•

Continental breakfast through 11:00 a.m.
Gourmet buffet lunch
Fruit, cookies, candies during afternoon break
Continuous hot and cold beverages throughout
the day
• Complimentary cocktail reception at 4:30 p.m.
on Monday

RESERVATION FORM
Name: _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Telephone: _ _ _ _ __

Fax: _ _ _ _ __

E-mail: _ _ _ _ _ _ _ __

ADVANCE RESERVATIONS AND PAYMENT REQUIRED BY OCTOBER 30, 2006
There will be no refunds after October 30, 2006

Mail this form along with your check made payable to:
Lake County Bar Association. 7 N. County Street. Waukegan, IL 60085 • (847) 244-3143
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Real Estate Committee

2006
- Minutes September 6,2006
Submitted by Leslie Klocek & Liz Rochford, Co-Chairs

O

n Wednesday, September 6, 2006, we
held our LCBA Real
Estate Committee meeting at
McCormick's In Lake Bluff.
We met at 5:45 p.m. and the
meeting was officially called to
order at 6:00 p.m. The meeting
was attended by Real Estate
Committee co-chairs, Leslie
Klocek and Liz Rochford;
along with Committee Members Carey Schieber, Alicia
Ibarra, Carrie Lincoln, and
Marianne Savaiano-Fleischer.
Real Estate Law updates
are as follows:
1. The committee participated
in an open discussion regarding the issues and
challenges that have presented as use of the new 4.0
Real Estate contract continues. Some of the concerns
that members are facing
incl ude the ten business
day automatic "kill" provision if agreement is not

reached, the practicality of
the home insurance opt-out
proviSion, and the additional expense that a Seller
incurs in the event that a
well must be opened and
tested to prove it flows at
the specified rate. Our real
estate subcommittee created a Notice of Defects
Disclosed by Professional
Inspection form for simplification of the various
items noted during a home
inspection.
Committee
Member Alicia Ibarra
translated the document
for use wi th Spanishspeaking clients .•
2. The Lake County Recorder's Office continues
with its computer conversion transition. All land
data and images from January 1, 1980, forward will
soon be available on their
new RD Web program.
Internet access by subscrip-

tion will be available by the
end of the year. •
3. As of July 1, 2006, real estate transfers within the
Village of Lake Forest will
require a transfer tax of $4
per $1000 to be paid by the
Purchaser. Deeds will not
be recorded without the
necessary transfer tax paid.
Forms for the purchase of
transfer stamps for a sale
transaction or for an exemption are available
through the website:
www.cityoflakeforest.com.

•
4. The New Pro Bono Reporting Requirement: With the
recent requirement of mandatory reporting of pro
bono work comes a variety
of questions for attorneys.
Who must comply with the
reporting, all licensed attorneys or merely those in private practice? What constitutes pro bono work or a
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client of limited means?
The ISBA attempts to provide guidance to some of
these questions.
Illinois
Bar Journal September
2006. •
5. Lender Leap-Frog: Conventional Subrogation in Lien
Priority Disputes. Unfortunately, foreclosure numbers are on the rise. This
article offers a general review of lien priority and
the subrogation exception
it is important to be aware
of in mortgage lending litigation. Illinois Bar Journal
September 2006 •
6. "Junior mortgagee entitled
to foreclose, even with no
right to redeem." The case
of Baldi v. Chicago Title &
Trust Co., 133 IlI.App.3d 29
(1983), formerly the controlling case on the obligation of a junior mortgagee
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to redeem the senior mortgage, no longer applies following the 1987 Mortgage
Foreclosure Law. In the
more recent case: React v.
Young, 2006 WL 1476263
(3d Dist., May 25, 2006), the
appellate court determined
tha t the Foreclosure Law
supersedes the prior rule,
and that the right to file a
separate foreclosure action
after the first foreclosure
judgment has been entered
is not conditioned on the
junior mortgagee's redemption of the senior
mortgage. Chicago Daily
Law Bulletin, August 25,
2006 .•
7. Unwary Seller sued on
warranty deed: The Second District recently decided that a grantee could
sue the grantor for breach
of covenant, even if the
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grantee knew about the
breach when bargaining for
the warranty deed, because
the grantee did not create
the encumbrance. Mid/irst
v. Abney, 2006 WL 1653632
(IlI.App.2d Dist.) (June 7).
The facts of the case are
fairly strange with Rodney
Abney owing the property
in question, encumbering
the property with a second
mortgage, foreclosing on
the second mortgage without including Midfirst as a
party, and having a third
party purchase the property a t a sheriff's sale.
Abney then purchased the
property back from the
third party, receiving a
warranty deed, which he
then sued under for breach
of covenant when the first
mortgagee Midfirst finally
foreclosed. Chicago Daily
Law Bulletin, August 31,
2006. •
8. "Beyond Deed and Green."
This ISBA article examines
the difference between the
role of real estate attorneys
in residential real estate
transactions throughout the
state; specifically why
some geographic areas use
a ttorneys for the full process while other areas
merely prepare the deed
and PT AX form . Illinois
Bar Journal August 2006 .•
9. "Use of lawyers in real esta te transactions varies."
The Chicago Daily Law
Bulletin joins the discus-
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sion of varying roles of attorneys in residential real
estate transactions across
the state. Chicago Daily
Law Bulletin, August 17,
2006.'
10. "Contra Kelo: Ohio High
Court Rejects U.s. Supreme
Court's Rationale on Eminent Domain": The Ohio
Supreme Court unanimously held that under the
state constitution, an economic benefit alone is not
sufficient basis for the government to use its power of
eminent domain to force
property owners to surrender private property for
public use. City of Norwood
v. Horney, No. 2005-0227
Guly 26). The court also
held that eminent domain
power decisions would be
reviewed under heightened
scrutiny. ABA Journal eReport, August 4, 2006. '
11. Attorney's Title Guaranty
produced several memos
for member attorneys and
others practicing in residential real esta te transactions regarding updates to
the Predatory Lending program, Amendments to the
Illinois Title Insurance Act,
and Revisions to Escrow
accounts. Attorney's Title
Guaranty Fund, Inc. August 2006. '
12. The ISBA will sponsor two
real estate law seminars
held in October; in Bloomington on October 18, and
in Lombard on October 25;
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topics include Construction
Law and Mechanic's Liens,
Updates in Real Estate
Law, and more. Chicago
Daily Law Bulletin, August
24, 2006.
13. July 1, 2006, began the reporting period for a ttorneys with the last name
from A-M; MCLE updates
and frequently asked questions information can be
found on their new website
at www.mcleboard.org. '
14. Sta te Sen a tor Susan
Garrett has recently sponsored Jegisla tion tha twas
passed in this session including the Equity in Eminent Domain Act (SB3086)
and Condominium Associations (SB2570 and
HB5267) act which will
limit the association's financial liability in foreclosure cases. '
If you or someone you
know is not receiving our committee communications by email, please contact Melissa
(mbrown@lakebar.org) and
Leslie (LeslieKlO@aol.com) to
be added to our e-mail list.
The next meeting will be on
Wednesday, October 4, 2006,
at In-Laws in Gurnee; with attorney Michael Betar discussing Mechanic's Liens.
The meeting adjourned at
7:15 p .m.

, The full texts of articles or
documents cited may be obtained
by contacting Liz Rochford at
erochfordatty@sbcglobal.net.
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"71. Celebration oj Eife"

~

~

:Remembering Our 'FrietW-Shane Mahaffee

~

~

Proceeds from this event will be donated to the

~

~

Shane Mahaffee Memorial Scholarship
at Evangel University-Springfield, Missouri

~

~
~

,
~

Wednesday, October 11, 2006
5:00 p.m. - 8:00 p.m.

+~

~
~

The Country Squire
19133 W. Route 120, Grayslake, Illinois
(847) 223-0121

~

Complimentary Hors D'oeuvres • Cash Bar

~

~
~

Pre-Registration is greatly appreciated-However, you may also pay at the door
Enclosed please find my TAX DEDUCTIBLE check made payable to:

~~

~

~
t:,""l;,

~

~

~
~

~

THE LAKE COUNTY BAR FOUNDATION

~

~

Recommended minimum contribution: $25.00

~

~

Name:

~

Phone:

~

I will attend the event/ Number of guests:

~

~

I regret that I cannot attend:

~

t ""l.1...

~
Email:

~

~""l;1...

~p-

Please forward your contribution to:
Lake County Bar Association· 7 North County Street· Waukegan, IL 60085

~~

~

Questions regarding this event may be directed to: (847) 244-3143

~

~~~~~~~~~~~~~~~~~~

THE WOMEN'S BAR
ASSOCIATION OF ILLINOIS
&

THE ILLINOIS JUDGES' ASSOCIATION
PRESENTS

"A VIEW FROM THE BENCH: EFFECTIVE ADVOCACY"
Thursday, October 19, 2006
3:00 p.m. to 7:00 p.m.
Union League Club of Chicago
65 West Jackson Boulevard, Chicago
The program will feature Judges from the Illinois Circuit and Appellate
Courts leading three panel discussions. MCLE credit is pending.
Motion Practice:
judge Diane j. Larsen, Circuit Court of Cook County, Law Division
judge Patrick E. McGann, Presiding judge, Circuit Court of Cook County, County Division
judge Margaret j. Mullen, Circuit Court of Lake County, Law Division, 19 th judicial Circuit

Preserving The Record:
judge Dorothy F. French, Circuit Court of DuPage County, Law Division, 18·h judicial Circuit
judge Raymond j. McKoski, Circuit Court of Lake County, Law Division, 19·h judicial Circuit
justice Mary Jane Theis, Illinois Appellate Court, 1" District

Tury Selection and Effective Opening Statements and Closing Arguments:
Judge Sharon j. Coleman, Circuit Court of Cook County, Law Division
judge Gordon L. Lustfeldt, Criminal Felony and Law Division,
Circuit Court of Iroquois County, 21" judicial Circuit
judge Thomas j . Riggs, Circuit Court of DuPage County,
Misdemeanor Division, 18.h judicial Circuit

Cost: $75 for WBAI Members, $85 for Non-Members.
Complimentary networking reception to follow the program.
To register, please contact the Women's Bar Association of Illinois
at (312) 341-8530 or register online at www.wbaillinois.org.

LAKE COUNTY BAR ASSOCIATION

MONTHLY BUSINESS MEETING
Tuesday, October 24, 2006-12:00 p.m.

10th Floor Assembly Room
Lake County Courthouse-Administration Building
18 N. County Street • Waukegan, IL 60085
Complimentary Boxed Lunches Will be Provided

THE PURPOSE OF THIS MEETING IS TO VOTE
ON PROPOSED BY-LAW AMENDMENTS
ADVANCED RESERVATIONS ARE REOUIRED TO GUARANTEE LUNCH

NUMBER OF RESERVA TION(S): _ __
FOR THE MONTHLY BUSINESS MEETING ON TUESDAY, OCTOBER 24, 2006

PLEASE TYPE OR PRINT:

NAME(s): _

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PHONE: _ _ _ _ _ _ _ _ _ _ _ _ __

_ _ _ _ _ __

Please Fax or Mail to:
Lake County Bar Association
7 North County Street, 2nd Floor, Waukegan, IL 60085
Phone: (847) 244-3143
Fax: (847) 244-8259

PLEASE R.S.V.P. to the LCBA Office before
Thursday, October 19, 2006
(847) 244-3143
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2007 Attorney Daily Diaries
- Diaries Will Be Available Mid-October $25.00-LCBA MEMBERS
$50.00-NON-MEMBERS
Quantity Desired: _ __

_ _ PLEASE HOLD FOR PICK UP
_ _ PLEASE MAIL ORDER-$5.00 POST AGE/HANDLING PER COpy
Total Amount Enclosed: $._ __

PLEASE INCLUDE FAX NUMBER OR EMAIL ADDRESS,
50 WE CAN CONTACT YOU WHEN YOUR ORDER IS IN.
Name: ________________________________________________
Phone: _____________________ Fax: _ _ _ _ _ _ _ _ _ __
Email: _______________________________________________
Firm Name: __________________________________________
Address: ____________________________________________
City /State/Zip: _________________________________________

Please make checks payable and remit to:
Lake County Bar Association, 7 N. County Street, 2nd Floor, Waukegan, IL 60085
(847) 244-3143

ORDER EARLVI

QUANTITIES ARE LIMITED!
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LAKE COUNTY BAR ASSOCIATION
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WINE TASTING
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Saturday, November 4, 2006
6:30 p.m. .

~ 't

~'t

.~

.~

ar~
.~

G>~
.~

Wine Discount Center
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Highland Park, IL 60035
(847) 831-1049
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RESERVE EARLY
ONL Y 40 SPOTS AVAILABLE!
$28 .00 per person

l!)

Light Refreshments Included
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A portion of the proceeds will be donated
to the Volunteer Lawyers Program
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RESERVATION DEADLINE IS OCTOBER 27, 2006

- - - - - - - - - - -- - - -- - ---- ------ -- -- - - -- - - - - - - - -.
Enclosed please find my check in the amount of $
for _ _
reservation(s) for the LeBA WINE TASTING on November 4, 2006.

___

~.
~
~

ar~

.\\

~

.\"~

.\\

Name:
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~ Phone:
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PLEASE RETURN IRIS FORM ALONG WIIR YOUR PAYMENT TO:
ar~
Lake County Bar Association· 7 N. County Street, 2nd Floor· Waukegan, IL 60085 .~~.'
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LAKE COUNTY BAR ASSOCIATION
WILLS, TRUSTS & PROBATE COMMITTEE
ANNUAL SEMINAR
FRIDAY, NOVEMBER 17, 2006-12:00 p.m. to 4:30 p.m.
COCKTAIL RECEPTION FOLLOWING SEMINAR
Sponsored by THE NORTHERN TRUST COMPANY

Seminar Location:
THE NORTHERN TRUST COMPANY
West Lake Forest Office
959 S. Waukega n Road (Route 43) • Lake Forest, Illinois
NON-MEMBERS
Registration Fee: $70.00

LCBA MEMBERS
Registration Fee: $35.00

(Includes: materials. hoxcd lunch and refreshments)

Topics

A View from the Bench
Wills, Trusts and Probate Updates
Trusts
Guardianship
Tax Updates
ADVANCED RESERVATIONS REQUIRED BY NOVEMBER 15, 2006!
# of Reservations: _ __

Amount Enclosed: $,_ _ __

(Please make your check payable to the Lake County Bar Association)

NAME(S): _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __

PHONE:

Return to:
7 North County Street, 2 nd Floor, Waukegan, II 60085
Phone: 847-244-3143
Fax: 847-244-8259
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The Docket

BAR BULLETIN BOARD
WOODSTOCK-Professional office building has two prime 1540 square foot suites
for lease, available now. Ideal for medical
use, attorney, CPA, insurance agency or
general office. Convenient location close to
McHenry County Court House, walk to
Metra and Historic Square. Ample site
parking. Please call Retlew Investments
LLC at (815) 332-3274.
CRIMINAL DEFENSE ATTORNEYAvailable for referrals and to cover any
type of court appearance. Experienced in
DUI, traffic, felonies, misdemeanors, and
juvenile cases. Available for any courthouse in Cook, DuPage, Kane, Kendall, and
Lake counties. Co-counsel fees provided.
Contact Nello P. Gamberdino II at (773)
294-5532 or ngamberdino@yahoo.com.
FOR RENT-2000+ square foot stand-alone
building with direct street access. One
block from Lake County Courthouse.
(Directly across from new Waukegan City
HaIL) Available immediately. Can be built
out to suit your needs. Off-street parking
available. Handicap facilities already In
place. Call David at 847-244-0095.

FOR RENTLower level office space across street from
Lake County Courthouse, consisting of 4
offices and 2 secretarial stations. Can be divided. Reasonable rent. Call Diane at (847)
244-0770.
DOWNTOWN WAUKEGANOne or two spacious offices in sha red office
suite, with reception room, secretarial areas
and conference room at 33 N. County Street
across the street from the Lake County
Courthouse. Please call Loretta at (847)
244-9100.
OFFICE SPACE A V AILABLEDowntown Waukegan across from Courthouse. One large and one small office, ideal
for attorney and secretary arrangement
with use of library and conference room.
Please call Mike Jensen at (847) 336-2900.
DOWNTOWN WAUKEGANAcross from Courthouse, 275-675 square
feet. Janitorial provided. Well maintained.
Space available at 33 N. County and 325
Washington. Please call Ron Pollack at
(847) 482-0952.
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There are lots of reasons
to become an attorney agent
with us.
Our continuing legal education seminars help you meet the new CLE requirements. And
they give you the DFI-approved training and experience to provide even more service to
your clients. Combine that with the additional revenue for your practice, our
- easy-to-use online underwriting manual and the outstanding service you get from our
professional, knowledgeable staff.
It all adds up to one thing: there 's no reason not to get started today.

Call Tom Pilafas at 708-805-2250.

But here1s the best one:
we help you become better
at what you do .
• • NORTH
.
AMERICAN
" TITLE
• • COMPANY
Like C/ockwork l!J
Ch.icago Loop 70 W. Madison St. 312·853·1191 Chicago North 4708 N. Milwaukee Ave. 773·794·1888
Crystal Lake 149 N. Virginia St. 815·455·2500 Hoffman Estates 2300 N. Barrington Rd. 847·490·4243
Libert~l'ville 1641 N. Milwaukee Ave. 847·367·4400 Northbrook 5 Revere Dr. 847·205·5346
Palos Hills 9800 S. Roberts Rd. 708·598·6500 Rolling Meadows 1600 Golf Rd. 847·956·3373
Waukegan 222 N. County St. 847·249·1200 Wheaton 373 S. County Farm Rd . 630·690·9500
Yorkville 803 N. Bridge St. 630·553·9104

www.nat.com

LCBA CALENDAR OF EVENTS

OCTOBER
1

Yom Kippur Begins at Sundown

2

Yom Kippur

4

Real Estate Committee Meeting

5

CLE Committee Meeting

9

Columbus Day-Dffice Closed

10

Wills, Trust & Probate Committee Meeting

11

Mahaffee Memorial Scholarship Fundraiser

14

Red Mass

18

AWA

19

Civil Trial & Appeal Committee Meeting
LCBA Executive Board Meeting

24

Business Meeting-Bylaw Amendment Vote

29

Daylight Savings Time Ends

31

Halloween
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