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President's Page
by Fredric Bryan Lesser, President

J

udges are lawyers, too. Just as
other lawyers, they analyze
case precedent and statutes
with great care and apply legal
skills. Judges are lawyers who
have been freed from the myopia
of representing only one side in a
complicated dispute. Judges have
the independence to look at others' disputes with an unbiased
yet critical eye. The legal system
depends upon goocJ, experienced
lawyers becoming independent
judges.
There is a price that we the
people pay to have independent
judges. We must provide our
judges with economic security, so
that when they are making decisions involving large enterprises
or governments, or unpopular
but lawful causes, judges can
make decisions without either
temptation or fear. That economic
security is, in large measure, provided by a good pension. Judges
need that pension and rely upon
the State to provide it. Unfortunately, our State has currently under-funded judicial pensions and
endangered that safeguard.
Hopefully, cooler heads will prevail in Springfield and the State
can return to the path of fully
funding our obligations to our
judges.
Just as I am concerned about
the funding of judicial pensions, I

am also concerned that judging is
becoming a separate profession
apart from the practice of law. I
have no particular individual
judge in mind, nor am I trying to
criticize anyone. Instead, as President of the LCBA, I am commenting on a trend towards division
that I can clearly perceive in our
profession, and which is related
to the issue of judicial pensions.
Judgeships used to be conferred on older, more experienced
lawyers both as a reward for diligent and ethical conduct, and because they had developed the
knowledge and ability to critically reason, which is so necessary to legal analysis. I have not
seen any objective statistics to
back up my impression, nor do I
know if there is any study of the
average age of a judge in 1950 as
opposed to 2000. But I do suspect
that judges are getting younger.
On the other hand, maybe I'm
just getting older.
There is an economic incentive for a younger bench: the retirement benefits are fantastic.
Once a judge has 20 years of service and is over 55 years old (an
age when lawyers used to be first
appointed to the bench), a judge
can retire with a generous
(though currently under-funded)
pension. The longer a retired
judge lives, the more the retire-

ment package is worth. Thus, a
judge who is appointed at 40 and
retires at 60 but lives to age 80
reaps far more economic benefit
than a judge who is appointed at
50 and retires at 70. This is not to
say that lawyers become judges
just for the money, since a lawyer's working pay is often far
more than a judge's current salary, but lifetime economic security is attractive to many younger
lawyers. It's hard to entice older
lawyers to give up their income
and indepefldence in exchange
for a black robe and days of listening to excuses for traffic violations.
Early retirements are not necessarily in the public interest. The
public has an interest in retaining
older judges. We do not want to
lose judges who are at their professional peak. We are incenting
experienced judges to retire and
become lawyers at the same age
as we used to make lawyers into
judges. Currently, to the best of
my knowledge, there are only
three judges over the age of 60
working in Lake County, one being the very newest judge. There
are none over 70, nor have there
been any sitting judges over 70 in
many years.
I don't blame judges with
fully vested pensions for retiring.
I can certainly understand why
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any judge who has had to listen
to my blathering for 20 years
would want to retire.
There may be a second and
equally important factor lowering
the age of judges. The normal
route to the bench is by being appointed as an Associate Judge.
The Associates are appointed by
the Circuit Ju.dges. Normally, the
Circuit Judges are selected from
among the Associates, though
they then have to stand for a public election. Who do the Circuit
Judges want to appoint as Associates? Typically lawyers younger
than themselves, since the Associates will then have time to learn
the trade before becoming Circuits, and the Circuits can craft
the careers of promising Associates.
The resul t of these twin incentives to appoint younger judges is
that the judiciary is in danger of
becoming a quasi-profession in itself, a subset of the practice of
law. A lawyer who is only a lawyer for ten years, graduating from
law school at age 25 and being
appointed to the bench at 35 or
40, only to then serve 20 years as
a judge, can hardly be blamed for
thinking of themselves first as a
judge rather than as a lawyer.
The ethical restrictions on
judges communicating with their
fellow lawyers must also make
the profession of judging a lonely
road . They can only speak openly
with their fellow judges.
The more recent appointments have been of lawyers in
their forties and even early fifties
(the elderly!). The newest judge
was over 60. So maybe this perceived trend is abating, or maybe
there are particular appointments
which run counter to the trend.
Our most recent retirees were ap-
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pointed in their 305 and are now
retiring in their 50s, but our most
recent appointees will likely have
to serve to 60 to receive their full
pensions.
I think that judges still regard
themselves as lawyers. But I do
see a trend of separation which is
occurring before our eyes. Maybe
the trend is a desirable one. If you
took a poll of the public and
asked if they wanted judges to
identify with other lawyers or to
be a separate profession, many
would prefer separation. That is,
until they themselves have need
to go before the bench, either to
seek redress or as a defendant.
Then, what the public wants is a
judge who will temper the letter
of the law with practical aims.
Learning how to do that is the
stock-in-trade of the senior lawyer and is a learned skill.
How can we impact this
trend? LCBA members have several ways to promote the appointment, retention and election of
good judges. We can also influence our legislature to fully fund
judicial pensions.
First, you can vote in the Bar
Poll. The Circuit Judges do read
and consider the results of the
Bar Poll. The poll has its weaknesses and should never be seen
as a sole criterion for appointment. In particular, we have had
a problem with our members
checking the box stating that they
do not know enough about the
candidate to rate them, but then
going ahead and rating them anyway. Please don't do that. We are
trying to refine our tabulating to
not count any votes after the rater
admits he or she doesn't know
the candidate, but we aren't that
technically adept yet.
Second you can also support
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the election and retention of good
Circuit Judges. How can the public be expected to know which
candidates are good judges if the
lawyers don't tell them? While
the public may generally consider
lawyers as a whole in low esteem,
they greatly admire and respect
individual lawyers. Your family,
friends, clients and acquaintances
value your opinion and recognize
that you know more about judicial candidates than they do. Let
them know your views.
In Lake County, we are very
fortunate to have a spirited and
collegial bench. Our judges are,
on the whole, smarter and better
looking than our brethren to the
South experience. The Fighting
Nineteenth administers the letter
and the spirit of the law with
vigor. The LCBA has had a hand
in crafting our current bench.
Let's encourage fully funding our
pension obligations, appointing
experienced lawyers to the bench
and discourage the separation of
the bench and the bar.

Thank You Note:
Our thanks to
Mike Ralph(s), Sr. and Jr.,
and Dave Schwab for
letting your Executive
Committee squat In their
Vernon Hills conference
room in June and July. We
met in the geographical
and commercial heart of
the county and got to
enjoy the view. Our thanks
for their great hospitality.
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Chief Judge's Page
by Chief Judge Christopher C. Starck

.J
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ast month I was in the
process of arranging a
schedule for all of our
judges to attend several educational obligations for this winter. As you all know, it is critical
to maintain a sufficient number
of judges here in the courthouse
on any given day so that we can
be certain that all of the court
calls have been covered and that
the citizens who come to court
can have their disputes resolved . Toward that end, we
have to plan far in advance so
that we can always remain fully
operational and effective in
meeting our mission of providing access to justice. We label
certain weeks as "peak weeks"
so that we are all aware that
special attention needs to be
paid to setting cases and providing coverage.
As I was going about my
task in the third week of August, I encountered a problem
that I had not foreseen. When I
was first appointed as an Associate Judge, we traditionally had
the first week in August labeled
as a peak week since that was
one of the preferred times for
the judges to go on vacation
with their y;)ung families. There
had been the common desire to
use the time after baseball sea-

son and other sports activities to
gather up the family into the
minivan and escape to a funfilled vacation spot before
school began. Many of us
planned on that each year, as
did many of you.
As it turned out, there was a
new peak week that we had
grown into here at the courthouse. The time had come for
many parents to be taking their
kids to school, but not to the bus
stop for the first day of classes
at the local public school.
Rather, the kids are off to college. It seems as if we now have
to adjust our expectations of our
summer prime vacation times to
fit the new requirements of our
judges and their older families.
It is interesting to see the mixture of pride and sentimental
feelings that the parents have in
their eyes as they talk about taking their kids off to college for
the first time. We are all in this
together, and we have all either
been there or will be there ourselves before too long.
As school starts for our children, I was working on the programs that we, as judges, will be
attending soon. There is a New
Judges Seminar that is conducted by the Illinois Judicial
Conference each year. Every

new judge in the State must attend this intensive week-long
program. This year we will have
at least 6 of our judges at the
program, along wi th several of
us who are faculty members
and in attendance for part of it.
December 10-14 will leave us a
bit short-handed, so your patience would be appreciated .
This seminar is a wonderful
program for the new judges and
truly assists them as they begin
their duties on the bench.
2008 is also the year for the
Education Conference. That
seminar, which is also mandatory for all trial court judges in
Illinois, is conducted every two
years. It is held twice so tha t
every judge can attend without
there having to be a complete
shut down of all courts in Illinois. Each judge must attend
either Jan. 29-Feb. 1 or March 47. Again, there are several of us
who have been called upon to
act as faculty for this seminar
series. This is an extremely valuable educational opportunity for
all of us, but it will make things
a bit difficult for us around our
courthouse as we plan to cover
all of the calls with only half of
the judges each week.
We appreciate your patience
and understanding with some
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of the delays that you may experience during the times that
we are at work attending the
seminars. I have suggested to
the judges, and I also suggest to
you, that jury trials, extended
contested hearings and other
lengthy matters should not be
set for the three weeks during
which we have reduced judicial
personnel. You will find that
your waiting time will be reduced if you choose other
weeks to set such matters before
the court.
I am delighted that we will
be meeting shortly to begin the
selection process to fill two new
Associate Judge positions. The
Supreme Court graciously assigned us these permissive posi-

tions based upon the overwhelming case loads that our
judges have in the Fighting 19th .
Even with these new positions,
however, we will still have, or
nearly have, the highest
caseload per judge in the State. I
am hopeful that we will have
these new judges on the bench
very shortly.
On another note, work
should begin on the new branch
court location on Greenleaf
Road in Park City shortly. The
old building has been removed
and the site work has been completed so that the construction
can go forward without much
further delay. The facility will
be constructed with two courtrooms, but the plans allow for

an expansion to a third courtroom should the need arise in
the future. We have allowed for
that expansion option in the
planning for each of our branch
court facilities.
I hope tha t all of your kids
were able to find the school supplies that they needed for the
new school year or term. Our
new judges will be getting their
pencils and notebooks before
their schooling in December, so
all of us will be in the school
supply aisle at Wal-Mart right
after the Holidays. You had better get your highlighters and #2
pencils before we get to the
stores!

LeBA MONTHLY MEETING
September 25, 2007-12:00 p.m.-Waukegan City Hall
$28.00 Per Person-Full-Service Buffet Lunch
Featuring:
Presentation of Volunteer Lawyer Awards
Jackie Bange, WGN TV News
LCBA Dues Increase Proposal
Fredric B. Lesser, President
Members licensed less than 3 years: $50.00 semi-annually
Members licensed 3-5 years: $75.00 semi-annually
Members licensed 5-7 years: $100.00 semi-annually
Members licensed more than 7 years: $125.00 semi-annually
Please RSVP with payment to the LCBA office-(847) 244-3143
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Letter To The Editors
Dear Editors,
There appears to have been an error in the August
Docket. I'm not sure if the picture of me as a swimsuit
model is accurate, even though it is close. I am
attaching an actual photograph of my last (and first)
swimsuit modeling job. The picture was remarkably
close.
- Rick-

The Editorial Board is unable to detect any mistake in the previous issue of
The Docket but is obliged to print this erratum based on executive privilege.

o

SAVE THE DATE
SUDS-CITY SEMINAR
October 4-6, 2007

.

I

LCBA Criminal Law Committee
2007 Annual Criminal Law Seminar
Milwaukee, Wisconsin
DAY ONE:
Welcome Reception / Meet the Brewer / Brewery Tour & Tasting
at Riverview Private Bar of Milwaukee's largest local Brew-Pub:
The Milwaukee Ale House

DAY TWO:
Full-Day MCLE Approved Seminar
Dinner and presentation of the annual CPT Shane R. Mahaffee
Freedom Through Justice Community Service Award

•

•

Isn't it time you
learned more
about the
Aon Attorneys'
la1IJalttage program?
Insurance Services, Inc. has been
'aPPOltnt(:d Program Administrator for the
\l..iI:>erltv Insurance Underwriters Inc. lawyers
~pr'ot(:ssl,onaJ liability program in Illinois, for
icies effective on or after Octob~r 13,2005.
means you can take advantage of:
• An A. M. Best" A" rated carrier
• A policyholder-only Risk Management
Resources website

• The Quarter Hour. a quarterly risk
management newsletter
• A confidential Hotline for professional
liability and risk management issues
• Online information and applications at
www.attorneys-advantage.comllib6
• New products for attorneys, including
business owners packages and court bond
products (products underwritten hy
various carriers)

The Aon Attorneys' Advantage program
provides quality professional liability
coverage to attorneys across the nation.

AON

Affinity Insurance Services, Inc. - 1411 Opus Place, Suite 250
Downers Grove, II 60515
Phone: 800-637-0929 Fax: 630-434-5100

www.attorneys-advantage.comllib6

Attorneys'
"AdvantageLakeCoOocket
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The Value of a NuisancePrevailing Parties and
Attorney's Fees
by Gunnar Gunnarsson

]

I

magine you are a defense
a ttorney and you have just
settled a civil rights case for
what you regard as "nuisance
value," say, for a few thousand
dollars. (Of course, in the real
world, a few thousand dollars is
a lot of money, but in the world
of Ii tiga tion, as we all know, it
usually is not.)
Now, imagine that you are
preparing to close your file on
this case-having explained to
your clien t tha tit has sa ved
money by this settlement, at the
very least in defense costs,
which would surely outweigh
the costs of such a small settlement, much less the exposure to
any liability-when you get in
the mail a petition for attorney's
fees. But this additional claim is
not for just a few thousand dollars, but for a few hundred thousand dollars! What's more, you
now realize that you failed to
expressly provide in the settlement agreement that it included
attorney's fees. In the words of
Karl Malden in those old
American Express ads, "What
do you do? What do you do?"
You fight it, of course. But
what are your chances? The answer may depend on whether
your "nuisance value" settlement really is for "nuisance

value,"

To the Winner Belong the Spoils?
In civil rights cases brought
under 42 U.s.c. ]983 for violations of constitutional rights, the
plaintiff may be awarded attorney's fees as part of his costs
pursuant to 42 U.s.c. ]988. Section 1988 states in pertinent
part: "[T]he court, in its discretion, may allow the prevailing
party, other than the United
States, a reasonable attorney's
fee as part of the costs ... " Similarly, in employment discrimina tion cases such as those
brought under Title VII of the
Civil Rights Act of ]964, the
plaintiff may obtain an award of
attorney's fees, pursuant to 42
U.S.c. 2000e-5, which reads in
pertinent part:
In any action or proceeding
under this title the court, in
its discretion, may allow the
prevailing party, other than
the Commission or the
United States, a reasonable
attorney's fee (including expert fees) as part of the costs,
and the Commission and the
United States shall be liable
for costs the same as a private person.
The operative language in both

statutes is "prevailing party."
Just when a plaintiff in a
particular case is a "prevailing
party" for purposes of awarding
fees is a subject that is not always easily defined. The Supreme Court's decision in Buckhannon Bd. & Care Home, Inc. v.
West Virginia Dep't of Health &
Human Res. is the controlling
precedent for sorting through
these issues. 532 U.s. 598 (2001).
Under Buckhannon, to be a prevailing party a litigant must
have obtained a judgment on
the merits, a consent decree, or
some similar form of judicially
sanctioned relief. Certainly,
then, where a plaintiff wins at
trial and monetary relief is
awarded, no matter how puny
the damages awarded, the outcome is clear. Even with a judgment for "nominal damages,"
the plaintiff has "prevailed"
wi thin the meaning of
"prevailing party" provisions.
Buckhannon, 532 U.s. at 603.
But this does not end the inquiry. Note that both statutes
provide that the court has discretion to award fees. Interestingly, where the defendant has
prevailed, the case law holds
that the discretion is to be employed sparingly, only where
the case was frivolous, unrea-
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sonable or groundless. Christiansburg Garment Co. v. EEOC,
434 U.S. 412, 421 (1978). But in
the case of a prevailing plaintiff,
although discretion is to be exercised more liberally, there are
still bounds to the exercise of
this discretion in that the fees
must be "reasonable." Where
the money awarded in either
settlement or judgment is minimal or for "nuisance value," a
"reasonable fee" may be $0.
Kitchen v. Ttx Co., 284 F.3d 688
(7th Cir. 2002).1 But if the court
does determine that fees should
be awarded to a prevailing
plaintiff, then the court should
follow the approach for determining a reasonable fee that the
Supreme Court set out in
Hens/e1j v. Eckerhart, 461 U.s. 424
(1983).2

"If Ever There Was a Plaintiff Who
Deserved No Attorney's Fees .. ."
Take the case of Joseph
Farrar. Mr. Farrar was a coowner of a private school for
disabled children. When one of
those children died at school
1.
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due to the alleged failure of
school authorities to provide
medical care for the child,
Farrar was indicted for murder.
The criminal case was ultimately dismissed, and, as is becoming more and more frequent, the former defendant
then changed hats and became a
plaintiff. Farrar sued, claiming
violations of his due process
rights by various law enforcement and political officials who
had been involved in the investiga tion or prosecu tion of the
criminal case against him. And
how much did he want in compensation? $17,000,000. Farrar v.
Hobby, 506 U.s. 103, 107 (1992).
What he got was $1, and this
against only one of the six defendants. Undeterred by this
Pyrrhic victory, Farrar pressed
the court for an award of his attorney's fees, which the district
court granted in the amount of
$280,000. Astonished that he
was to pay such high fees---{)r
any fees, for that matter---{)n a
case where only a dollar was
awarded in damages, the defendant appealed. The Supreme

Court held tha t while Farrar
was indeed a "prevailing party"
within the meaning of Section
1988, the district court had
abused its discretion in awarding fees . As Justice O'Connor
observed in a frequently cited
concurring opmlOn, "If ever
there was a plaintiff who deserved no fees at all, that plaintiff is Joseph Farrar." O 'Connor
was not commenting on Farrar's
personal merits but only on the
merits of his receipt of fees for a
case in which he had sought so
much but received so little. Or,
as Justice O'Connor wrote,
where he "may have won a
point, but the game, set, and
match all went to the defendants. " Farrar, 506 U.s. at 117122 (O'Connor, J., concurring).
O'Connor's concurrence in
Farrar set forth a three factor test
to determine when discretion
should be exercised in favor of a
prevailing plaintiff. Under this
test, the court should consider:
1) the difference between the
damages sought and the
amount recovered, 2) the significance of the legal issue on

Note thai in Kitchen, the Seventh Circuit employed its "working definition" of "nuisance va lue"-settlement for less than defense costs-in upholding the district court's award of fees. This "working defi nition" of nuisance value, however, may not always work in detennining whether a
particular judgment or settle ment is small enough to deny fees. For instance, if a Ci\se settles for $50,000 early on, it is possible that this would be

Jess than projected defense costs, depending on the complexity of the
Ci\SC.

This would thus meet the working definition of nuisance value

but still could very well pass muster under the Farrar factors, which
Me described later in the article.
2.

This is a subject that is beyond the scope o f this article. Briefly. though,
Henslry requires the court to first calculate the "lodestar" amoun t,
w hich is obtained by multiplying the number of hours retlsonably
expended by a reasona.ble hourly rate. The Court may then reduce or
augment the looestar based on a va riety of fac tors: (1) the time and
labor required; (2) the novelty and difficulty of the question; (3) the
skill requiSite to perform the legal service prope rly; (4) the preclusion
o f employment by the aHomey due to acceptance of the case; (5) the
cllstomtlry fee; (6) w hethe r the fee is fixed or contingent; (7) tlny time
limita tions imposed by the ci rcu mstances; (8) the amount involved
and the results o btained; (9) the experience, reputation, and ability of
the atto rneys; (10) the undesirability of the case; (11 ) the natu re and
length of the professional relationship with the client; and (12) awards
in similar cases.
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which the plaintiff prevailed,
and 3) any public goal or purpose the lawsuit may have
served. Farrar, 506 u.s. at 12l.
O'Connor's test has been
adopted by the Seventh Circuit,
with the first factor being the
most important. Cartwright v.
Stamper, 7 F.3d 106, 109 (7th Cir.
1993); Johnson v. Daley, 339 F.3d
582, 609 (7th Cir. 2003). In
Farrar's case, the difference between what he sought and what
he got could hardly have been
greater: he received but oneseventeen millionth of what he
wanted. To put it mildly, in
O'Connor's words, "He asked
for a bundle and got a pittance."

Mr. Hyde's Case
On the other hand, there is
the case of Mr. Hyde. Hyde v.
Small, 123 F.3d 583 (7th Cir.
1997). This particular Mr. Hyde
was not the dark alter ego of a
mad scientist, but simply a retired lawyer who owned an
apartment building and perhaps
hoped to live out his days quietly collecting rent. Unfortunately for him, one of his apartments was rented to a Mr. and
Mrs. Ward, and the Wards'
marriage appeared to be collapsing. Mrs. Ward eventually
moved out, only to later return
to ask Hyde to let her into the
apartment. But Hyde feared that
should he accede to her request,
she might remove some of the
property in the apartment,
which, being an attorney, he
knew could lead to his being
sued by M:·. Ward.
So Hyde refused and instead
offered her his cell phone so
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that she could call the police to
assist in resolving the whole unfortunate situation. This turned
out to be a bad idea-at least
from his perspective. Yes, she
called the police, but the police
sided with her. They told him to
let her into the apartment. He
again refused. The situation became heated. Words were exchanged. And Hyde ended up
being arrested for disorderly
conduct.
The subsequent criminal
case, as in Farrar's case, went
nowhere, and like Farrar, Hyde
then sued civilly and ultimately
prevailed at trial, but only won
a very modest sum: $500. But
this is where the similarities in
the two cases end. While Farrar
had sought a fortune, Hyde all
along had trea ted his case as a
smaller matter. Indeed, as the
Seventh Circuit would later
note with significance, at closing
argument his attorney had not
even put a specific figure to the
Jury . The Seventh Circuit remanded the case to the district
court, which had denied Hyde
any attorney's fees. After remand, the district court
awarded Hyde $11,500, which
was about 35% of the fees he
sought, and the Seventh Circuit
affirmed in a one-page unpublished opinion. Hyde v. Small,
]998 U.S. App. LEXIS 2684 (7th
Cir. ]998).

Aiming High But Falling Short
These two cases illustrate a
distinction that frequently occurs where attorney's fees are
sought for relatively small settlements or judgments in civil
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rights cases. The outcome often
turns on whether, as the Seventh Circuit has characterized it,
the plaintiff "aimed high but fell
short," or, on the other hand,
has treated the case as a more
modest claim. This is, again, the
first and most important of
O'Connor's three factors in
Farrar, which continues to be
cited post-Buckhannon. See e.g.
Lasswell v. City of Johnston City,
436 F. Supp. 2d 974, 979 (N.D.
Ill. 2006).
As the Seventh Circuit reasoned in Hyde's case, small
claims for civil rights violations
are just as entitled to vindication in the courts as large
claims. In the context of police
misconduct, were one to not
award attorney's fees for vindicating small claims, such claims
might never be brought unless
the victim is wealthy and willing to finance the case out of
"principle"-and there are few
who can afford to be so principled. The end result of such a
rule would allow the government to get away with petty
constitutional violations to the
detriment of society. So the
courts, instead, have adopted a
pragmatic approach to distinguishing such meritorious, albeit small, claims, from those
where the plaintiff sought
something far more than his
case was ever really worth.
An Indiana district court
case, Rice v. Sunrise Express, Inc.,
shows how a small civil rights
claim can very well get out of
hand and become a large claim
by operation of these principles.
237 F. Supp. 2d 962 (N.D. Ind.
2002). The plaintiff in Rice had
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won at trial on an FMLA claim,
but was awarded only $720,
which, pursuant to the FMLA's
liquidated damages provision,
was doubled to a grand total of
$1400. But then came the kicker.
Plaintiff petitioned for approximately $160,000 in attorney's
fees. Although the FMLA,
unlike the other statutes cited
above, has a mandatory attorney's fees provision, the district
court still applied the Farrar factors in determining reasonable
fees. The court noted tha t this
case was much more like
Hyde's case than Farrar's, since
the plaintiff had all along maintained that her FMLA claim was
only worth approximately
$12,000. In other words, she had
treated it as a small case. The
court considered the factors prescribed in Hensley and reduced
the award to a still hefty
$129,663.

1
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whether fees are included. It
should be remembered that
Buckhannon changed the landscape on determining "prevailing party" status, and, as
noted above, under either Section 1983 or Title Vll, a plaintiff
must first be a "prevailing
party" in order to claim fees. If
the settlement has been incorporated into a court judgment,
then the plaintiff is a prevailing
party and may petition for fees
unless the settlement expressly
included fees. If the settlement
agreement failed to include attorney's fees, the defense may
still argue that the settlement
was for a minimal or a nuisance
value amount under the Farrar
factors.
These issues are of particular
concern, in the post-Buckhannon
environment, where the defense
has made a "Rule 68 offer of
judgment. " A Rule 68 offer is a
procedural maneuver by the
Settler Beware
defense in federal cases
whereby the defendant makes a
written offer to the plaintiff to
The above principles also
apply to claims for fees after sethave judgment entered against
it in the amount stated in the
tlement.
offer. If the offer is rejected and
A settling plaintiff may have
the plaintiff ultimately recovers
a claim for fees if the settlement
an amount equal to or less than
agreement fails to address
the amount of
the offer, Rule
68 provides that
CALMECSM Global Law Group
the
plaintiff,
Representing the World
even
though
prevailing,
will
IMMIGRA nON
Permanent Residency ("Green Cards")
be responsible
Employment and Family Visas
for the defenDefense from Deportation / Removal
dant's post-offer
Consequences of Arrests/ Crimes
costs. This begs
the
question,
847-996-0888
Andrew Sagartz, MBA, JD
however: what
American Immigration Lawyers Association (Members since 1997)
if the offer states
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it is inclusive of fees and the
amount of the offer ends up being less than the sum of the
plaintiff's recovery plus fees accrued as of the time of the offer?
The Seventh Circuit has
stated that in such cases, costs
would not be shifted against the
plaintiff, since for the Rule 68
cost-shifting provision to operate the offer must be equal to or
more than the plaintiff's ultimate recovery plus attorney's
fees accrued as of the time of the
offer (although the defendant
might still argue that based on
Farrar, the recovery is so small
tII'at the reasonable fees at the
time of the offer would have
been zero). Fletcher v. City of Fort
Wayne, 162 F.3d 975, 978 (7th
Cir. 1998). If, on the other hand,
the offer is accepted but the offer does not address attorney's
fees, the plaintiff's claim as a
prevailing party is strong, since
the offer is in fact an offer of
judgment, providing the judicial
imprimatur required by Buckhannon, and the defendant may
be left opposing the award of
fees arguing the Farrar factors,
which remain viable in the postBuckhannon environment. See
e.g., LAsswell v. City of Johnslon
City, 436 F. Supp. 2d 974 (N.D.
Ill. 2006).

Back to the Beginning
So back to your office and
that "surprise" fee petition,
what are your chances in opposing it? The outcome may very
well depend not only on
whether the settlement really
was for a nuisance value, but on
whether the plaintiff all along
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had treated it as such. 3
There are certainly several
lessons to be learned. One is
that if you are settling a civil
rights case, either with or without a Rule 68 offer, you should
be explicit as to whether attorney's fees are included. Remember, Rule 68 offers are offers of
judgment, and are enforceable
by ·the court. An offer of judgment that is accepted, no matter
the amount of the offer, concedes the prevailing party issue

post-Buckhannon. See e.g. Williams v. Viking Dodge, Inc., 2006
U.s. Dist. LEXIS 27469 (N.D. Ill.
3.

2006). Also, where a plaintiff is
seeking a fortune but the case is
realistically worth only a small
amount, do not necessarily expect that attorney's fees will be
awarded should the plaintiff
prevail. And finally, where a
civil rights plaintiff may be willing to settle for a modest sum in
a case that has realistic potential
for liability, one is well advised
to explore settling. Otherwise,
to borrow from Justice O'Connor, you may find that haggling
over a pittance could cost you a
fortune.

Gunnar Gunnarsson is an
Assistant State's Attorney
in the Civil Division of the
Lake County State's
Attorney's Office. He has
represented the County
and its elected officials in
employmen t and Section
1983 litigation, as well as
miscellaneous tort, eminent
domain and foreclosure cases.

In addition to the cases cited earlier, OsJuma v. Coca-Cola Co. offers a striking divergence between what was sought and what was obtained. 487 F.
Supp. 2d 961 (N.D. ilL 2007). In Oshar/a, the plaintiff had sought class status and tens of millions of dollars in damages. After being denied class
certification, she ultimately accepted a Rule 68 offer of $650. But that did not stop her from advancing a claim for almost a million dollars in attorney 's fees. Citing Farrar, the court denied the request.
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Illinois OUls &
Wisconsin OWls:
The Acronym is the
Least of the Differenceso
by Donald Ramsell & Andrew Mishlove

W

isconsin courts handle more than 30,000
drunken
driving
cases every year. In many of
these cases the defendants are
out-of-state residents who have
traveled to Wisconsin for business or pleasure. Lawyers in
Wisconsin often are confronted
with the problems faced by Illinois drivers who have been arrested in Wisconsin for operating a motor vehicle while under
the influence of an intoxicant
(OWl) or operating a motor vehicle with a prohibited alcohol
concentration (PAC). Although
lawyers licensed only in Wisconsin normally cannot practice
before Illinois courts or the Illinois Secretary of State (the Illinois agency that handles
driver's license matters), it is,
nevertheless, critical that Wisconsin lawyers know why the
Illinois driver's case often needs
to be handled far differently
than that of the Wisconsin
driver. This is especially true for
a first-offense charge.
This article provides Wis-

consin lawyers with some ready
answers to the questions posed
by cases involving Illinois drivers and suggests some strategies
for controlling the damage.
In some cases, the best defense strategy is to try to obtain
an acquittal. That option may
need to be explored more carefully for an Illinois driver because of the more serious negative consequences faced by an
Illinois driver if convicted.
Illinois Drivers Face
Severe Consequences
Illinois drivers face more
severe consequences for a Wisconsin drunken driving conviction than do Wisconsin drivers.
The maximum driver's license
revocation for a Wisconsin
driver convicted of first-offense
OWl or PAC normally is nine
months, usually with immediate
eligibility for an occupational
permit. However, regardless of
a Wisconsin court's order, if an
Illinois driver with no prior arrests is convicted of a first Wis-

cons in OWl, the Illinois driver
will suffer an indeterminate
revocation of Illinois driving
privileges for a minimum of one
year and a maximum of lifetime. An occupational permit,
called a restricted driving permit (RDP) in Illinois, may be
difficult to obtain.! In addition,
the refusal to submit to chemical
testing (breath, blood, and
urine) after an arrest for OWl or
PAC will result in the suspension of an IIlinois driver's license for six months to one
year. Again, an RDP may be difficult to obtain.
Thus, in a first-offense case,
the OWl revoca tion in Illinois
will be worse than the driver
would face if he or she had a
Wisconsin license, and worse
than the Illinois driver would
face if the offense occurred in
Illinois.
Differences Between the
Wisconsin and Illinois Systems
The differences between the
Wisconsin and Illinois systems

Editor's Note: Although the article's focus is oriented towa rds Wisconsin practitioners, its conlcn t is re levant to attorneys in Illinois who may face questions from thei r f"wn clients.

Reprinted with permission of the March 2007 Wisconsin lAwyer magazine, the official publication of the State Bar of Wisconsin. The article was
originally titled Handling OWl Cases for Those !@#! l/IirlO;5 Drivers.

1.

625 Ill. CompoSlat. S/6-206(a)6.
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often lead to inequitable penalties for the Illinois driver. Wis.
Stat. section 967.055 limits plea
bargaining in OWl and PAC
cases. Illinois has no analogous
statute. Unlike Wisconsin,
where the reduction of an OWl
or PAC charge is a rare occurrence, it is common in Illinois
for a drunken driving charge to
be red uced to reckless driving.
Wisconsin lawyers should
become familiar with the Illinois
system of "court supervision."
This is a formal, statutory deferred prosecution program
available for those charged with
first-offense drunken driving in
Illinois. Although a disposition
of court-supervision does not
result in a conviction under Illinois law, it does count as a prior
offense under Wisconsin law. 2
An Illinois driver charged with
first-offense OWl in Wisconsin
is not eligible for Illinois court
supervision.)
Thus, in Illinois, a driver's
first drunken driving charge
generally does not result in a
judgment of conviction. A conviction in Illinois usually only
occurs for a second or third
drunken driving charge. A conviction, however, is reasonably
probable for a driver arrested
for first-offense drunken driving in Wisconsin.
Because of this anomaly, the
driver's license revocation faced
by an Illinois driver convicted of
2.
3.
4.
5.
6.
7.
8.
9.
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a Wisconsin first-offense OWl is
the same as the Illinois driver
would face for a second or subsequent arrest in Illinois. A firstoffense conviction in Wisconsin
causes the Illinois driver to suffer a loss of Illinois driving
privileges, which usually is reserved to repeat offenders.
Illinois Law Determines
Revocation Terms
The effective date and length
of an Illinois revocation for a
Wisconsin OWl are not based
on Wisconsin law. The Illinois
Secretary of State will revoke
the driver's license of an Illinois
driver on receipt of a report of
any conviction for drunken
driving, OWl, driving under the
influence of an intoxicant (DUI),
or a similar offense for which
the cause of action is the same
or substantially similar to the
offense of DUI4 as defined in the
Illinois Motor Vehicle Code. s

Wisconsin has a statutory
scheme that provides for a
lower penalty for driving with
an alcohol level that is from 0.08
to 0.099 but below 0.10. 6 A Wisconsin conviction for PAC when
the driver's alcohol level is below 0.10 will still result in a
revocation in Illinois, because
Illinois does not have a similar
graduated scheme. Therefore, to
avoid a license revocation, any
amendment or reduction of the
drunken driving charge must be
to an offense that will be recognized separately (that is, reckless driving) under the Illinois
Motor Vehicle Code.
In Illinois, license revocations are for a minimum of one
year if the driver has never been
previously convicted of DUl.7
Two DUI convictions within 20
years will result in a minimum
revocation of five years,S and
three convictions within 20
years will result in a minimum
revocation of 10 years. 9 A fourth

5/./, l'. Lis/. 2004 WI App 230. 277 Wis. 2d 836. 691 N.W.2d 366.
6251LCS 5/6·203.1.
In Wisconsin, the acronyms OWl and PAC commonly are used . In Illinois and elsewhere, DUI is in more common use. In this article, OWl or PAC
is used when referring to Wisconsin law and DUI is used in reference to Illinois law.
62sILCS 5/11·501 ./. s<q.
Wis. Stat. § 346.65.
6251LCS 5/6·208(b)1.
6251LCS 5/6·208(b)2.
6251LCS 5/6·208(b)3.
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conviction for DUI renders the
driver permanently ineligible
from applying for an unrestricted license in Illinois.1O It is
the policy of the Illinois Secretary of State's office not to fully
reinstate an otherwise eligible
driver until the driver has first
been issued an RDP and driven
without incident for at least
nine months while using the
RDP.
Illinois' Work Penni!
Program is Discretionary
Illinois, like all states, has a
program that allows certain persons convicted of driving offenses to drive for a few limited
purposes, such as work. In Wisconsin, the relevant permit is
to. 625 ILCS 5/6-208(b)4.
I!.

625 1LCS 5/6-206(c)3.

called an occupational permit,
under Wis. Stat. section 343.10.
In Illinois, it is called an RDP.
Unlike Wisconsin's permit program, the Illinois RDP program
is discretionary, requiring an
adjudicative process. Thus, the
Illinois driver facing revocation
should be advised to obtain the
services of an Illinois attorney.
The Illinois attorney should be
involved in the process at an
early stage because, although
preparing for the Illinois process often is arduous, the process
may be completed while the
Wisconsin case is pending, thus
minimizing the Illinois revocation period_
Although the Wisconsin
lawyer might not be involved in
the Illinois procedures, the Wis-

consin lawyer should maintain
good communication with the
Illinois lawyer and have a basic
understanding of the Illinois
process.
In Illinois, an RDP may be
issued for: 1) driving to and
from work and driving that is
within the petitioner's scope of
employment-related duties; 2)
transporting the peti tioner or a
family member for necessary
medical care; 3) transporting the
petitioner to and from certain
alcohol rehabilitative activities
(such as, AA meetings); and 4)
transporting the petitioner to
and from classes at an accredited educational institution .1I
The Illinois Secretary of State
will not issue permits for more
than 12 hours a day or six days
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a week. 12 Petitioners who have
traffic tickets pending in any
court (other than a DUI with a
pending suspension) or whose
licenses also are suspended or
revoked for other reasons are
ineligible to apply for an Illinois
RDP until the other matters are
resolved.'3
Before applying for an RDP,
a person must obtain an alcohol
evaluation from an agency licensed by the Illinois Office of
Alcohol and Substance Abuse
(OASA) and complete recommended treatment at a treatment service provider licensed
by the OASA.14 Depending on
the treatment level at which a
petitioner is classified by the
evaluation, other requirements
also may apply. The various
treatment levels and other requirements are below.
Levell/Minimal Risk.
Completion of an alcohol/drug
risk education course (usually
10 hours) is required. Level 1
can be recommended only for
petitioners who, at a minimum:
1) have no prior DUI dispositions or suspensions; 2) submitted to chemical testing and had
a resulting blood alcohol level
of less than 0.15; and 3) were
not diagnosed with any other
recognized symptoms of substance abuse or dependence.
Level 2M/Moderate Risk.
Completion of an alcohol / drug
risk education course (usually
10 hours) and an Early Intervention Counseling Program
(minimum of 12 hours) is required . Level 2M can be recom12. 92 III. Admin. Cod e lit. II, § 1001.420 (e) 1.
13. See, e.g., 'd. § l001.420m & (i ).
14. Id. § 1001.420(0)1.
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mended only for petitioners
who, at a minimum: 1) have no
prior DUI dispositions or suspensions; 2) submitted to chemical testing and had a resulting
blood alcohol level of 0.15 to
0,19; and 3) were not diagnosed
with any other recognized
symptoms of substance abuse or
dependence.
Level 2S/Significant Risk.
Completion of an alcohol / drug
risk education course (usually
10 hours), substance abuse treatment (minimum of 20 hours),
and enrollment in and at least
partial completion of aftercare
or continuing care (usually two
to three hours a month for six
consecutive months) are required. Level 2S will be recommend ed for petitioners who, at
a minimum: 1) have at least one
prior DUI disposition or suspension; 2) submitted to chemical testing and had a resulting
blood alcohol level of at least
0,20; or 3) were diagnosed with
other recognized symptoms of
substance abuse,

-
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-
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Level 3 High RisklDependent. Completion of a minimum
of 75 hours of substance abuse
treatment and enrollment in
and at least partial completion
of aftercare or continuing care
(usually two to three hours a
month for six consecutive
months) are required , In addition, at the hearing the petitioner will have to submit proof
of establishing an ongoing support and recovery program (for
example, regular attendance at
AA meetings for a t least six
months and obtaining an AA
sponsor), The petitioner also
will have to document at least
12 consecutive months of abstinence from alcohol and drugs.
Level 3 High RisklNondependent. Completion of a minimum of 75 hours of substance
abuse treatment and enrollment
in and at least partial completion of aftercare or continuing
care (usually two to three hours
a month for six consecutive
months) are required , In addition, at the hearing the peti-
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tioner will have to submit proof
of at least 12 consecutive
months of nonproblematic use
of alcohol (or abstinence if it
had been recommended by an
evaluator or treatment service
provider) and abstinence from
drugs.
Once the peti tioner has met
the applicable conditions, he or
she will need to obtain an updated alcohol evaluation from
either the original evaluator or
the treatment service provider. Is
If the petitioner has never previously been revoked for a DUI
conviction, he or she is eligible
for the appropriate type of administrative reinstatement hearing. However, if the petitioner
has been revoked previously for
another DUI conviction, the petitioner is ineligible for a hearing until the revocation has
been in effect for at least one
year.t 6
Illinois Has a Two-tiered
Administrative Process
Illinois has a two-tiered administrative process for RDP
applications and discretionary
reinstatement proceedings. Illinois RDP and driver's license
reinstatement procedures require either an informal or a formal hearing. An informal hearing is available to petitioners
who are seeking an RDP or full
reinstatement and have neither
been previously convicted of
DUI nor had a statutory sum-
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petitioner must anticipate and
mary suspension (either from a
prior refusal or court supervicomplete the risk assessment
sion) from a previous DUI,l7 All
and treatment before an RDP
will be granted; 3) retaining an
other petitioners must apply for
Illinois lawyer who understands
relief through a formal hearboth statutory and customary
ing. IB Either process is lengthy
procedures is advisable; 4) the
and arduous compared to the
Wisconsin lawyer should coorWisconsin administrative procdinate the proceedings with the
ess for an occupational license
Illinois lawyer to minimize the
application, The Illinois procewaiting period; and 5) it generdures require a risk assessment
ally takes more than one month
and treatment, and even may
after
the informal hearing for
require the use of a breath alcohol ignition interlock device.
the Illinois Secretary of State to
Informal hearings are conissue a decision on an RDP petition.
ducted at many Secretary of
State Drivers Service facilities
For those petitioners not eligible to make an informal applithroughout Illinois. They are
cation, there is a formal procesummary proceedings, condure to obtain an Illinois RDP or
ducted on the date of application, on a "first come, first
to reinstate a driver's license.
served" basis, It is advisable that
This procedure requires a written application and an evidenthe Illinois petitioner retain
tiary hearing.
counsel for an informal hearing
and for advice regarding the
Illinois Treatment of
often arduous preparation for
the informal hearing. The WisFirst-offense Implied
consin lawyer must work with a
Consent Violations
qualified Illinois lawyer to coordinate the proceedings.
Illinois authorities will treat
The Wisconsin lawyer does
a Wisconsin implied consent
not need a thorough underconviction less seriously than
standing of the details of the inthey will treat a first-offense
formal Illinois process that apOWl conviction. This means
that in a plea negotiation situaplies to a typical first offender.
Nevertheless, the
Wisconsin lawSA VE TIME AND MONEY!!
must
be
yer
aware that: 1) a
Is preparing Discovery keeping
discretionary inyou from your other clients?
formal administrative process is
Lake County Paralegal Services can help!
required; 2) the
Our paralegals can
handle your Discovery and
increase your productivity.

15. Jd. § 1001 .440(,,)6. This requirement d oes nol apply if the original

evaluation (Unifo rm Report ) was prepared less than six months from
the date o f :he initial reinstatement hearing.
16. 625 ILCS 5/ 6-205(i).
17. 92 Ill. Admin . Code tit. II, § 1001.300.
lB. Jd.

(224) 627-7874
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tion, an Illinois driver often is
better off accepting a Wisconsin
refusal than a Wisconsin OWl.
This is contrary to customary
Wisconsin practice, in which the
implied consent (refusal) charge
usually is dismissed in return
for a plea to the underlying
OWl case.
An Illinois driver arrested in
Wisconsin for OWl who subsequently refuses to submit to
chemical testing will have his or
her license suspended by the
Illinois Secretary of State on receipt of a report from the Wisconsin Department of Motor
Vehicles. 19
19.
20.
21.
22.
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The Illinois Vehicle Code
does not specify the length of
the suspension because it is classified as "discretionary."2o However, the Secretary of State's office typically will issue a sixmonth suspension, the same duration applicable to a statutory
summary suspension for a first
time offender who refuses
chemical testing in Illinois after
being arrested for a DUL
The Illinois driver can contest the suspension at a formal
hearing21 and informally petition for an RDP. Many Illinois
drivers simultaneously will contest the refusal suspension and

seek an RDP. If the driver is
seeking only an RDP, that can
be done at an informal hearing.
If the driver subsequently is
convicted of the DUI charge,
then the length of the implied
consent suspension served automatically will be credited
against the minimum period of
revocation imposed once the
notice of revocation is issued by
the Illinois Secretary of State.ll
Illinois Drivers Require
Different Disposition Strategies
A Wisconsin lawyer should
not represent an Illinois driver

Id6251LCS 5/ 6·203.1. 5/ 6-206(0)6.
6251LCS 5/6-206.
625 ILCS 512-11 8.
6251LCS 5/ 6-203.1(b) .
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in an OWl-PAC first-offense
case unless the lawyer is prepared to engage in the different
negotiation strategies and to litigate any issues that appear in
the case. The consequences of a
Wisconsin OWl for an Illinois
driver potentially are more serious than for a Wisconsin driver;
therefore, a more thorough and
strenuous defense may be justified and, perhaps, necessary. A
Wisconsin lawyer should be
cautious in accepting such a
case, since it may be necessary
to give far more serious consideration to a jury trial. For the
Illinois driver who must drive
for a living, a jury trial may be
the best choice. Therefore, counsel must be thoroughly familiar
with all of the issues related to
the stop, the detention, the arrest, implied consent, field sobriety testing, breath testing,
blood testing, and so on. If, for
example, the lawyer is not familiar with the process of direct
injection gas chromatography,
then the lawyer should decline
to accept a blood test case for an
Illinois driver. Additionally, the
lawyer should charge a fee reasonably adequate to cover the
more complicated and time-

consuming defense that may be
required.
The lawyer should explain
to the prosecution the inequities
faced by an Illinois driver. In a
non aggravated case, with proof
of the defendant's voluntary alcohol treatment, some prosecutors may see fit to amend the
OWl charge to a lesser offense.
In many such cases an amendment of the OWl charge would
be consistent with the pleabargaining limitations of Wis.
Stat. section 967.055.
Wisconsin practitioners
should not blithely accept the
standard disposition of the
driver pleading guilty to the
OWl or PAC in return for a dismissal of the refusal allegation.
While this may be advantageous for a Wisconsin driver, it
is definitely a wrong move for
an Illinois driver. An Illinois
driver is better off with a sixmonth refusal suspension than a
potential lifetime revocation for
a first-offense OWl.
In fact, the lawyer should
consider proposing a disposition involving the legal fiction
of an implied consent violation
under Wis. Stat. section 343.30,
even when the client actually

consented to the chemical test.
Be Extremely Cautious When
a Defendant Changes
Residency to Wisconsin
The most controversial strategy used in resolving OWl cases
for Illinois drivers is the practice
of having the defendant change
residency to Wisconsin and obtain a Wisconsin driver's license.
If the Wisconsin pleadings are
then changed to reflect the Wisconsin license information, an
Illinois revocation may be
avoided. There are several important warnings regarding this
strategy:
1) If the Wisconsin residence
is not legitimate, counsel is committing an unethical and possibly fraudul ent act. The Wisconsin lawyer must never counsel
or assist the defendant in anything resembling an illegitimate
residence change. Any residence change must be factually
real and legitimate.
2) An amendment or reissuance of the pleadings must be
done in an open and transparent manner. While an open and
transparent retroactive residence change and reissuance of
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the case may be ethical, a secretive change of address and license may be a fraud on the
court.
3) It often does not work. A
residence and driver's license
change provides only bureaucratic, but not legal, protection
to the Illinois driver. That is, the
residence change may serve to
prevent sending of a notice
from Wisconsin to Illinois, but it
does not change the fact that
Illinois will act on any notice of
the Wisconsin case, even if the
Wisconsin pleadings reflect only
Wisconsin information. If the
defendant has a Wisconsin license and is subsequently revoked in Illinois the defendant
will then face the complications
of a multistate driver's license
revocation. While the residence
and license change might shield
the client from notice to Illinois,
they also might not. Stipulated
amendment of the pleadings is
ineffective, because Illinois still
will be notified and act on the
notice. While a dismissal of the
original case and reissuance
showing the Wisconsin license
and residency will not generally
trigger notice to Illinois, this
also is not certain.

4) If the defendant attempts
to reinstate his or her Illinois
license, Illinois will check the
driver's record. If Illinois relates
the Wisconsin OWl offense to a
date when the defendant held
an Illinois license, Illinois will
then issue a revocation order.
Since this procedure requires
the defendant to surrender his
or her Wisconsin license on application to Illinois, the defendant then will be revoked in Illinois and also ineHgible for a
Wisconsin license due to the Illinois revocation.
S) A legitimate change of
residence from Illinois to Wisconsin entails complications often overlooked. For example,
the defendant will have to reregister his or her vehicle.s and
change voting venue and might
gain or lose public assistance or
benefi ts or suffer serious tax
consequences.
Conclusion
Illinois drivers have special
requirements for the handling
of a Wisconsin OWl or PAC
case. Only attorneys experienced in contested litigation
should become involved in
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these cases, because such litigation often is required.
Typical Wisconsin plea resolutions may not be appropriate
for an Illinois driver.
The practice of reissuing
pleadings that show a driver
license and residency change is
not, per se, unethical or unlawful. However, this practice is
fraught with the risk of impropriety. Further, it often is ineffective.
The only certain way for an
Illinois driver to avoid an Illinois driver's license revocation
of one year to life for an OWl
conviction is an acquittal, a dismissal, or a reduction of the
OWl to a lesser charge. The only
certain way to avoid an Illinois
summary suspension of six
months to three years for refusing chemical testing is to win
the refusal hearing.

Andrew Mishlove,
University of Wisconsin 1981,
an expert on drunken driving
defense, is presen tIy Wisconsin's
only board certified specialist in
this field, and has been an
instructor at the National
College for DUI Defense.
He may be contacted at
www.Excellentlawyer.com.
Donald Ramsell,
DePaul 1984,
is an expert on drunken
driving defense and is
presently Illinois' only board
certified specialist in the field.
He may be reached at
www.dialdui.com.
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Whose Peers Are These?
Notes on Jury Interviews
By H. Case Ellis

'\
)

knew what to expect-but I was
in for a big surprise. I introIn November of 1998, while
duced myself as a "court neuattending a motion call, a bailiff
tral" who "studied juries" (I
was becoming a full-time court
mentioned to me that a jury trial
mediator at the time) and it was
had begun the previous afternoon and that one of the attorimmediately clear that the juneys was as bad a trial lawyer
rors spoke differently to me
as he had ever seen. I decided to
than they had when I had been
a lawyer representing one side
stick around to watch and was
fascinated by what I saw. So fasin the litigation. The jurors I
cinated, in fact, that I watched
spoke to were frank, and often
enthusiastic in their discussions
nearly two and one-half days of
the trial. I had to miss the closwith me in large part, I believe,
ing argument, because I actually
because I was not an interested
had to do some work to earn a
party. Rather, I was interested
living, but was stunned to learn
in them and their jury experiof the trial's eventual outcome.
ence. They were more than
So stunned that I got the jury
happy to talk about the parties,
list (public record) and ended
the lawyers, the judge, and most
up interviewing four of the juinterestingly". the other jurors.
In the ensuing years,
I have spoken to
We have a criminal jury system which is
dozens of jurors
superior to any in the world; and its
(always one at a
efficiency is only marred by the difficulty
time) and continue
offinding twelve men every day who
to be amazed at the
don't know anything and can't read.
insigh t they provide.
I'll try, in a few
- Mark Twain pages, to impart
some of that insight
here. Be forewarned,
rors to see what had really hapas a trial lawyer I found much
pened. Aft'.'r 22 years of trying
of this troubling, and it's gotten
cases and talking to jurors folworse over the eight years I've
lowing my trials, I thought I
been engaging in this exercise.
In the Beginning ...

)

The Ground Rules ...
I always spoke to jurors one
at a time and assured them that
their identi ties would be kept
confidential. In speaking about
my findings, I have always tried
to be careful not to make the
identities of particular lawyers
known since my plan was to
critique the jurors and the system-not any individual attorney or his or her conduct. As I
relay my findings, some facts
may be modified to protect this
anonymity, but all anecdotes
contained in this article are factual (not just "inspired by actual
events" like many of today's
works of fiction).
Some Background ...
In 2006, I participated in the
Allerton House Conference,
which delved into ways to improve Illinois' jury system. A
number of conclusions were
reached, most of which revolved around making the job
of sitting on a jury easier or
more comfortable for the jurors.
Some recommendations involved allowing attorneys "mini
opening statements" before
each witness, allowing jurors to
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start discussing the case
amongst themselves as soon as
they are impaneled, and even
allowing the jurors to participate in the questioning of all
witnesses. I left the conference
with the sad feeling that we
must not have very many competent trial lawyers or trial
judges if jurors were having
such a tough time receiving evidence. After much reflection, I
have come to one major conclusion: the problem with today's
jury trials is not with the system, but rather with the jury
pool. In recent years, and recent
interviews, I find myself asking
the same question over and
over ... "Whose peers are these
people?"
What's the Case About? ...
"Tell me about the case?" A
simple open-ended question,
designed to suggest absolutely
no bias or particular interest on
my part, is the way each interview began.
In fact, I usually knew quite
a bit about the case because I
had spoken to one or more of
the attorneys involved in the
trial. It was helpful to have the
attorneys' impressions because
sometimes my discussion with a
juror would make it appear that
the lawyer and the jury had
been in two completely different
proceedings. One particular
case comes to mind where I
asked about the theory the defense lawyer told me was the
lynchpin of his case and the juror seemed surprised by my inquiry and told me "that wasn't
really discussed by us-it was
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not really relevant to
the case."
Anyway, the immediate response I
got
from
almost
every juror to my
simple inquiry was
similar. They told me

about

the

When you go into court, you are putting
your fate into the hands of twelve people
who weren't smart enough to get out of
jury duty.
- Norm Crosby -

parties!

When was the last time you
walked up to another lawyer,
said "tell me about the case?"
and they immediately responded "Man, do I have a
good looking client" or "My defendant is really going to put-off
a jury because he's such a jerk?"
Probably never. Lawyers are
analytical; we like to talk issues.
"It's an arm-off case," or "It's a
rear-ender" . . . It's a "falldown" or a "legal malpractice"
or a "commercial dispute," etc.
That's how we think as lawyers.
That's not how today's jurors
are wired. To them , this is a
contest between two or more
people. What matters most to
them is whom they like and
whom they dislike! The really
tough deliberations occurred
when they liked everybody and
then had to rationalize hurting
one of them, or when they
struggled to compromise
enough that they upset neither.
The first lesson I took away
from these interviews can best
be summed up by the old adage
"You can't make a silk purse
out of a sow's ear." Evaluate
your party. Clean them up
when possible and minimize
their impact if you can't clean
them up. If they are completely
hopeless, consider settling the
case before they give a deposition because at the end of the

day, they are the case. I think
some trial lawyers become so
impressed with their own abilities that they think they can sell
any product, d espite its shortcomings.
Here are some of the responses I've received to my initial inquiry:
• "We thought she (plaintiff)
was just looking to make
some money."
• "We couldn't believe that
old man (defendant) was
trying to blame the plaintiff. "

• "The plaintiff never did answer a question-her attorney did all the talking."
• "We felt so sorry for .... "
• "He knew he was driving
too fast, but he felt bad
about the accident and we
fel t sorry for him" (a defendant who had killed a pedestrian and was found not
guilty!).
• "We agreed that the doctor
was negligent, but he / she
was very conscientious and
these things just happen" (two medical malpractice cases where the jury let
off physicians despite clearly
believing the doctors had
deviated from the standard
of care).
And my favorite:
• "We couldn't believe how
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dismissive the CEO of
(defendant company) was.
He acted like this lawsuit
was nothing but a nuisance
... so we had to educate
him."

Ironically, this CEO was not
even with the company when
the incident giving rise to the
lawsuit occurred. Nonetheless
his demeanor almost singlehandedly resulted in a sevenfigure verdict against a company with extremely thin liability.
The Lawyers
There are three words you
want the jurors using to describe you after a trial. Well actually, you want them using
two of them-but the third may
bode just as well for your client.
The first is "Prepared." I can
always tell which attorneys impressed the jury because the jurors will comment that Mr. or
Ms. attorney was always so well
prepared . Being organized,
punctual (they know who's
holding up proceedings by being late), respectful of the judge
(more about this later) knowledgeable about the case, and
ltU(;nAt~L

West Elm Street
Suite 200
McHer,ry, IL 60050
(815) 344-6900

courteous to the others in the
courtroom all translate into being "well prepared."
"Honest" is the next word
you'd like to hear, but when jurors used this word to describe
one attorney, it was usually to
imply they felt that the other
lawyer was less than honest. I
think they expect honesty from
the attorneys. When the subject
came up in my interviews, they
never once used the word
"dishonest" to describe an attorney; but when they spoke about
one lawyer's honesty, it was
clear they were suspicious of
the other attorney.
"Incompetent" was the third
word they use. No, this is not a
typo ... I have heard lawyers
described as incompetent in
three different trials, and each
time their clients made out
great. Read it and weep:
After six hours of deliberation a jury reached a Six-figure
award for a plaintiff and one of
the jurors said, "You know what
stinks? That idiot lawyer is going to take a third of the
money." He then suggested that
they divide the agreed-upon
award by three and add that
amount to the verdict. That's

what they did, resulting in the
largest (at the time) tort award
in the county. I was shocked
when the first interviewed juror
told me this. I reacted by asking
"Did it occur to you that you
just gave that "idiot lawyer"
nearly $40,000 more in fees?"
The juror seemed upset with
this prospect, as did the other
three jurors I interviewed after
this trial. They all said that if
someone had pointed out that
result, they never would have
increased the award.
In another case, after deciding that they were going to "hit"
a different defendant, the jury
decided to let off (NG) a defendant whom they agreed was
definitely negligent. They felt
sorry for this clearl y neg ligen t
defendant because he was remorseful and his attorney "had
been so incompetent" that the
defendant must have been worried throughout the trial by his
lawyer's conduct. This was a
good demonstration of how
emotionally involved these jurors get with the parties. They
were upset when the defendant
wasn't present at 9:00 in the
evening for the reading of the
verdict because they were all
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anxious to see the look on his
face when he heard that they
had given him a pass despite his
clear negligence and incompetent attorney.
In the third case involving
an "incompetent" plaintiff's attorney, the jury awarded nearly
one-hundred thousand dollars
to the plaintiff in a soft-tissue
case that one would have expected (as the defense attorney
did) to be worth less than
twenty-five thousand dollars.
The plaintiff was apparently a
rather pathetic woman whose
attorney the jury determined
was "unqualified" to handle the
trial. They took it upon themselves to protect this woman
and awarded more than her
lawyer had requested.
So, my advice to you is to be
well prepared and sincere-but
if that's too much to ask, convince the jury that you are incompetent and your client will
have 12 advocates in the jury
room.
The other lesson to be
learned is that you have to be
careful when your opponent is
incompetent. Don't run roughshod over the "idiot" and his /
her client to the point where the
jury begins feeling sorry for the
other party.
Oh, by the way, there's one

September 2007

word that you don't want to
hear a juror use in describing
you. It actually has been used
by interviewed jurors in at least
a half-dozen cases to describe
the lawyer for the party who
didn't make out so well. That
word ... "Slick." This seems to
be the impression left by an attorney whose credibility or trial
techniques seem less than
straightforward. Jurors also
seem leery of lawyers who "do
all the talking" and don't let the
client or other witness answer
questions on their own.

(and, of course, implied that the
judge was the problem) the jurors clearly didn' t see it that
way. This respect for the judiciary was probably one of the
more positive lessons I took
away from these interviews. To
jurors, the judge represents "the
system" and the jurors seemed
to feel that the system worked.
A word to the wise: Don't
fight with the judge and don't
keep irritating the judge just because you can. The jury doesn't
like to see you attack the system.

The Judge

The Turors

As lawyers, we often talk
about which judge is good for a
trial and which might not be as
desirable. One clear thing I've
learned from the jurors: they all
have great respect for the judge.
They really don't appreciate
lawyers arguing with the judge
or forcing the judge to constantly chastise them . These
lawyers don't do well, unless, of
course, this is merely part of
their overall incompetence. I
have never, in more than six
dozen interviews, heard a juror
criticize the judge'S conduct. In
a few cases where one of the
lawyers confided in me that the
judge gave him a hard time

We now come to the most
troubling aspect of my interviews, the discussion about the
jurors.
We all know that "agenda
jurors" can wreak havoc on a
jury trial. They have ulterior
motives and usually a desire to
steer juries into a specific result
which will make a statement of
some sort that transcends the
specific case being presented.
We always voir dire jurors about
their prior jury experience because we want a fresh jury, unencumbered by any baggage
they may have acquired during
their past jury service. We go to
great lengths in voir dire to learn
about the prospective jurors and
any bias / prejudice they may
have. We claim to be looking for
impartiality, when in fact we're
looking for jurors who will relate more to our client than the
other party. The best way I can
characterize jurors' impressions
of their fellow jury members is
by rela ting anecdotes from the

Brilliancy should not be overly disvlayed.
Some lawyers are so imbued with an exaggerated opinion of their
ability as trial lawyers that they cannot seem to resist the
temptation to display their brilliancy before the court, the jury and
the spectators.
- Irving Goldstein, Trial Technique (1935) -
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interviews:

"We wondered why attorney
Doe left the three motorcycle
people on the jury."
Here, the plaintiff had been
on a motorcycle and, according
to the four jurors I interviewed,
three motorcyclists were left on
the first two panels. Most of the
jurors said they didn't like motorcycles and the jurors could
not understand why the defense
lawyer left motorcyclists on the
jury. I knew why-because the
defense lawyer felt he had such
a strong case that nobody could
disagree. He further felt that experienced motorcyclists would
want to disassociate themselves
from the plaintiff, who the lawyer felt would be perceived as a
"dirt-bag" (his words, not
mine).
This proved to be a critical
mistake. The day before closing
arguments, one of the motorcyclists on the jury announced to
the other jurors that he wanted
to volunteer to be the jury foreperson. The others resisted and
told him they would have to
wait for deliberations to begin.
When he again volunteered at
the commencement of deliberations, the jurors proceeded to
conduct a secret ballot and
elected someone else foreperson. As soon as the foreperson
was announced, the rejected juror said "Well I know we're
only supposed to give the plaintiff x dollars (the amount asked
for by plaintiff's attorney in
closing argument) but I think
we should give him one million
dollars because the defendant
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was such an "$%#." The two
other motorcyclists on the jury
said "I agree" and the battle
lines were drawn before deliberations even began.
The non-motorcyclists on
the jury felt that the entire deliberation from that point forward
was about motorcyclist rights. It
was amazing to me how little
had been discussed about issues
relevant to the case.
Interestingly, this was not
the only case where jurors had
lobbied actively to become foreperson. In each case, it was clear
that they had an agenda.

"Attorney Doe (defense lawyer)
never said anything about the
requested damages-so we

assumed he had no problem with
plaintiffs recommendation. "
When I started with a defense firm 30 years ago, there
was a decided split among trial
lawyers on whether or not a
damage recommendation
should be made in a case where
liability was being contested. I
always came down on the side
of making a suggestion despite
arguing liability, and my interviews have strengthened my
resolve on this issue. Two of the
three largest tort verdicts in the
history of one local circuit have
come in cases where the defendants fought liability and the
defense lawyers made no suggestion about the case's value.
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In one, after spending forty
minutes arguing liability (on
what turned out to be a lost
cause) the defense lawyer said
"And regarding damages ...
you all know what this case is
worth." Well apparently the
jury didn't know, so the entire
deliberation was spent working
off of the plaintiff's demand .
Half of the jury assumed that
the defense lawyer had no problem with the demand since he
offered no other method of
evaluation. The other half of the
jury was upset with the defense
lawyer for failing to give some
guidance as to damages. They
felt that the request by plaintiff's counsel was grossly excessi ve bu t could not respond to
the other jurors' insistence that
silence of counsel was acquiescence. In the other case, the jury
merely debated about what percentage of the plaintiff's request
they should award since the defense la wyer had offered no
guidance. In both cases, the aggressive defense tremendously
inflated the verdict because it
only served to infuriate the jury.

"We couldn't believe the defendant
was trying to blame tile plaintiff"
Doing defense work, carriers
would send me the defense of a
left-turner and suggest that they
expected a 15% or 20% reduction for comparative negligence
since I could always argue
speed or insufficient lookout on
the part of the plaintiff. As I
wised up (after trying to put on
an untenable defense), I would
tell them to let me admit liability so I could save them 25-50%
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on damages. The smart ones
agreed.
Based upon all the interviews I've conducted, I'm certain that the best way to insure
an excessive verdict is to overdefend liability to the point that
the jury feels you aren't (as one
juror put it) "man enough to
admit it was your fault." The
biggest verdicts (the ones the
carriers would call run-away)
almost always carry some component of dislike, or even contempt, for the conduct of the
defendant. lf you aren't comfortable with a defense, don't
raise it. A failed defense invariably increases the jury's aggravation factor and usually the verdict.
By the same token, a plaintiff's attorney should not overstate his / her case. On a number
of occasions a juror told me that
the plaintiff's request for
"ridiculously high" damages
cast a doubt of suspicion over
the whole case. In one case, the
jurors told me that they "were
with the plaintiff" until, in closing argument, the attorney requested damages in an amount
they felt was laughable. At that
point they "realized that the
whole case was bull" and they
found for the defendant.

"We knew why attorney Smith
did such and such-they always
do that on Law and Order. "
In criminal law, they call it
the "CSI Bounce" and most
prosecutors and defense lawyers can tell you that it helps to
have some type of "forensic"
evidence just because the jury
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expects it these days. Don't underestimate the extent to which
civil cases are being influenced
by Judge Judy, et al. I never bring
up the subject of television in
my interviews, but more than
half of the interviewees will reference either a law serial or a
"judge" show as proof that they
have some experience with
"what's going on in the courtroom." In the T.V. world, the
most complicated problems can
be dealt with in a 42-minute
television show and the
"obvious answers" seem to
magically appear in every case.
Unfortunately, the real world
works differently, but the jurors
still hold a fascination with
what they see on television. I'll
leave it to you to decide how
you feel comfortable handling
that subject in voir dire.

"We were feeling sorry for the
plaintiff until one of the jurors
did some research on the internet
and we realized that the whole
case was a scam. "

This was the red flag that
caused my greatest concern: the
internet. On three different
cases, jurors' use of the internet
had a substantial effect on the
outcome of the deliberations. In
one case, the jurors had all researched the background of all
of the medical experts and physicians as well as the attorneys
involved in the case. It was unclear as to what effect this actually had on the deliberations,
but it was clear that the jurors
were interested in learning
things outside of the courtroom.
If you have a website, you can
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bet that someone is going to be
"checking you out" on the internet. If you are a defense firm
that lists your representative
clients, you can forget about
your motion in limine regarding
the existence of insurance. If
you do trial work and have a
webpage, I suggest that you
make sure that everything you
post on your webpage is something that you don't mind being
viewed by your jurors.
The second case in which
the internet was discussed involved the use of aerial photographs taken off of the internet.
There was a dispute as to sight
lines a t an intersection and
someone on the jury actually
viewed satellite photographs
and reported to the other jurors

on what he had learned. This
became important in determining who was telling the truth
about sight lines at the intersection where the accident occurred. As I am sure you all
know, satellite photographs appearing in Google Earth (and
probably other locations) could
have been taken at any time and
certainly are not representative
of the area on the date of the
incident.
The third and most disturbing reference to the internet occurred in the case with the juror
quotation above. In a case in
which both the plaintiff and defense attorney expressed to me
surprise that the jury had
reached a not guilty verdict, the
jurors advised me that they
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were sympathetic to the plaintiff's case until one of the jurors
thoroughly researched knee replacements on the internet and
learned that "total knee replacements are never the result of
trauma." When the jury learned
this, they then "realized" that
the whole claim was a "sham"
and found against the plaintiff
on liability. Interestingly, while
the defense lawyer had argued
medical causation in the case, he
had never suggested that
trauma could not result in damage requiring a total knee replacement. I have no idea what
site this juror was looking at,
but his flawed research had a
tremendous impact on this poor
plaintiff's verdict.
To me, the possibility of ju-
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Waukegan, IL 60085
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rors using the internet is one of
the more frightening trends I
have encountered. I think this is
something judges must deal
with in their cautionary instructions to the jury: they must impress upon the jurors that they
are not to do any research whatsoever on the internet and stress
the unfairness of relying on inherently unreliable material. Although this probably will not
make the problem go away, it
will at least put enough peer
pressure on the jurors that they
don't reference the internet
when talking about their
thoughts to the other jurors.
After my initial shock with
these revelations, I was hardly
surprised to read in the papers
about the jury conduct in the
trial of Governor Ryan last year.
You will recall tha t one of the
jurors actually printed out Illinois case decisions from the
internet and threatened another
juror by ci ting those cases.
If I were selecting a jury today, I'd ask each juror what
they have posted on their "My
Space" site, and then I'd check it
on the internet to see how truthful they were being. It's amazing what people reveal about

themselves on these sites!

"Luckily, there was another
teacher on the jury, and we were
able to explain to the other jurors
how lawsuits completely messed
up the school systems."
Yes, that's right, the above
statement was made by a juror
who made it clear to me that she
and another juror had educated
the jury about all of the frivolous lawsuits in this country.
Oespi te the fact tha t the case
they were deliberating on had
nothing to do with schools or
school districts, this woman
could not wait to "straighten
out" the other jurors and turn
them on to a II the problems being caused by "these frivolous
lawsuits." At one point, she
asked me if I was aware of the
outcome of one of the cases that
she and other jurors had read
about. When 1 asked her where
she had heard about that case,
she indicated that "occasionally
Yahoo replaces its joke of the
day with a list of stupid lawsuits." This list had been discussed among the jurors and the
resulting "lynch mob " mentality
certainly did not work to the
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plaintiff's benefit.
When 1 first started doing
these interviews in 1998, I was
often asked by lawyers if the
adverse publicity spewing forth
from big business and the insurance companies had started to
have an impact on juries. 1 can
honestly say that until about
three or four years ago, 1 did not
find that to be the case. 1n the
last three years, however, it is
rare that 1 speak with a juror
who does not at least mention
that "I am aware of all of the
frivolous lawsuits" at some time
during our interview. 1 believe
that the anti-litigation message
of big business and the insurance industry is finally starting
to get to the jury pool. This is a
clear change which has been occurring over the past three or
four years, but now has firmly
taken root. This thorny problem
can't be ignored, and yet 1 am
not sure if even the best of voir
dire examinations can overcome
this prejudice or unring the bell.
This may be today's greatest
challenge for plaintiff's attorneys.
Some General Observations
Although this should be obvious, my interviews confirm
that:
Iuries don't like:
• Young drivers
• Old drivers
• Empty chairs (missing parties at counsel table)
Motorcycles
•
• Gravel Trucks
• Semi rigs
• Arrogant professionals/
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•
•
•
•

I

businesspeople
Drinking and driving
Exaggerated damages
Flashy attire (jewelry)
Technology that slows down
the trial

Iuries like:
• Well prepared attorneys
• Witnesses who address
THEM
• Courteous attorneys
• Parties who look at them
during trial
• Judges
• Modest attire (Lawyer & client)
• Remorseful defendants
• Technology that aids understanding
• Guidance from lawyers
• An explanation for everything
There are interesting anecdotes
for each of these propositions
which I'd be happy to discuss
with you-just give me a call.
I also learned that juries generally feel obligated to uphold
promises they made during voir
dire. It is a good idea to exact
promises (award large damages
if proven, find for defendant if
burden of proof not met, etc.)
and remind them of the promise
during closing argument. This
came up a number of times during the interviews.
What I've Learned
When I began this undertaking eight years ago, I found it
both interesting and useful. It
was useful because I would frequently have lawyers from "out
of town" coming to Lake and

The Docket

Page 31

_

£, \/

.
~

. We Don't Stop
Until They're Served.
No longer do you need to be at the mercy of
law enforcement agencies 0' unknowns for your
process serving. Lakeside Investigations is a nationwide
public document search and retrieval firm, uniquely
positioned to serve your documents anywhere in the
U.S. and even abroad. Timely and efficiently. And we're
not quitters. As long as we have
a good address, we'll keep going
'til we can say, "Gotcha!' To learn
all the things we can do to make
your job easier, give us a call.
Let's get to know each other.

LAKESIDE
800.636.1511 INVESTIGATIONS

www.lakesideinvestigations.com lic#117 -001132

McHenry counties to mediate
their cases and cite me various
"Jury Verdict Report" results to
support their position. It was
particularly useful that I could
ask them about the reported
case and then inform them that I
had some familiarity with the
case. It certainly lent some
credibility to my awareness of
local jury activities.
I was also struck when I
started this endeavor by how
willing the jurors were to talk to
me. The first five years I did
this, I can only recall two people
declining my invitation to talk.
Most of the others were quite
interested in discussing their
experience and in asking me
questions about the system in
general. Just as jurors' attitudes
about litigation have been

changing, their willingness to
speak to me has also abated. In
the last three years, it is not unusual to have people hang up
on me without even responding
to my invitation, or to politely
say that they are "not interested" or "don't have the time."
I think that this is a direct reflection of the coverage that jurors
have been getting in the news
lately. Jurors are invited to talk
to Oprah, are interviewed for
newspaper and magazine articles, are even wri ting books
about their jury experiences.
The celebrity status that attaches to some jury cases, in my
opinion, has further corrupted
the system. Today, being a
member of a jury is in and of
itself an "event." I have particularly noticed that the younger
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"under forty" jurors seem much
more taken with themselves
than the older jurors. The
younger jurors feel that this is
their time to take center stage
and to playa leading role in this
production known as "the
trial." They seem much more
assertive, much more anxious to
impress and persuade other jurors and less interested in the
real life participants in the underlying drama. They talk about
"principles" and "how much I
know about this type of situation" to the exclusion of the actual facts being presented in the
courtroom.
Those of you who heard me
speak on this topic recently
know tha t I am beginning to a ttribute some of this problem to
the culture of "narcissism"
which seems to be pervasive in
the "under forty" generations.
Jury duty gives these people a
chance to star in the drama. If
they're lucky, they may get the
leading role (foreperson). They
can make a differenceunfortunately it becomes more
about them than the actual parties to the litigation.
The reasons for my skepti-

COURT REPORTERS
9 North County Street
VVaukegan, IL 60085
(847) 623-7580
FAX (847) 623-7597

cism about motive and the celebrity of today's jurors was
highlighted in the death penalty
phase of the Brown's Chicken
case this past year. You may recall that the jury voted 11-1 for
the death penalty. Since one juror held ou t, the death penalty
could not be recommended by
the jury. According to the newspapers, the dissenting juror
went "underground" and
would not comment to the
press. Not to be denied, the
press was going to get that juror's story. The father of the juror was quoted the next day in a
headline that read "Juror Felt
Pressured by Lynch Mob Mentality." Apparently, not believing that this "spin" was going to
take the heat off of the juror, another paper the following day
quoted the juror's brother-inlaw in a headline stating "Juror
Thought Sentence Harsher than
Death." Now, family members
of jurors were spinning the
press to promote various agendas. This media scrutiny is more
than a juror should have to endure and more than a litigant
should have to deal with during
a trial.

September 2007
In a fleeting moment of insanity last year, I considered
making a bid for the trial notebook that one of the Ryan jurors
was auctioning off on eBay. The
moment passed, however, when
I realized I could get more instant gratification by merely
flipping on Court TV.
A Jury of Peers
Yeah, I know, the term "Jury
of Peers" is nowhere in the Constitution. The term, however,
has become a part of the American lexicon and is generally accepted in case law and treatises
as the standard by which we
identify our jurors. Thanks to
the media, the internet, satellite
TV, and today's narcissistic culture, I wonder whose peers are
really sitting on today's juries.
While I still marvel at the
"greatest legal system in the
world," I just don't know where
we're going to find the parties'
peers anymore.
H. Case Ellis has been a
litigation attorney (primarily
defense with a concentration
in defense of professional
liability) since 1977.
He has tried jury cases in
six lllinois counties and two
federal courts. In 1998,
he began shifting his practice
to mediation and the
implementation of court
mediation programs.
In conjunction with his
activities in mediation,
he began interviewing
jurors in 1998. He is a
frequent lecturer on ADR
issues and jury studies.
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Writer's Workshop
Formatting for Readability
by Schoolmarm l
Some legal briefs are like a Range Rover. They've got plenty of sex appeal but are woefully deficient in
. quality (1D Power ranks the Range Rover Sport near the bottom in "overall manufacturing quality,,)2 Other
legal briefs are like a Lexus LX.] They're about as sexy as a cow, but you'll avoid getting to know your local
mechanic on a first -name basis.
Ultimately, attorneys want their written submissions to a court to perform like a Lexus: the judge should
read the brief and think things like: high quality; reliable; correct; motion granted I For that reason, attorneys
rightly focus on substance over form, content over beauty. Certainly, if you only have time to focus on either
content or beauty, then focu s on content.
Unlike in real life, however, achieving beauty in a legal brief is much easier than achieving analytical perfection . In addition, creating better looking documents also aids in fostering the same impressions listed above:
high quality; reliable; correct; motion granted! This column discusses two basic suggestions on how to better
design a legal brief.
Use a serif font, not a sans serif font.
This suggestion may seem to be the ultimate "who cares!" of recommendations, but it is exceedingly easy
to implement, and the marginal benefit comes at essentially no cost. What is the benefit? A serif font is one in
which the letters have little feet:
Times New Roman (serif: S,

1, y, Z ) vs. Verdana (sans

serif: 5,

I, y,

Z)

Readability experts (such people do exist) say that serif fonts are easier to read because the "feet" give letters distinctive shapes and words more recognizable looks.' That is more imprtant than yu migt think, bcuse
whn you read, yr eyes depnd somwht on the form of wrds rthr than the actual Ittrs: you don't actlly need evry
letter to undrstnd wht is being writn . Because we read by quickly recognizing words, fonts assist the eye (and
brain) in recogni zing words, and fonts can, therefore, improve the overall readability of a text. 5 Improving
readability in this subtle way is not frivolous when you consider that your reader often has ten minutes of material to read in just five minutes. And, it costs neither money nor time to use a serif font.

Increase margin widths and font sizes.
For this next suggestion, first consider the following question: When you
want to quickly skim cases, do you prefer reading them printed across the page
or screen, or formatted in two columns? Two columns, right?
Most people format documents using one-inch margins and a 12-point font.
Some courts have rules on margins and fonts, often requiring I-inch margins
(presumably as a minimum) 6Changing font size and margin width, however,
can improve readability as much as any other aspect of document design. The
reason is that both the font and margin size affect line-length, i.e. the number of
characters that fit across a line of text on a page. As you may have noticed, I
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started this column on the previous page with thin margins, and I increased the
margin and font size when I started this section.
You obviously shouldn't submit a brief using two-column format-it's too
unorthodox and will make it appear as if you're trying to evade the court's page
limits. However, by increasing the margin width from, e.g., I-inch to 1.3-inches
(this page has 1.3-inch margins), you achieve some of the same effect. Also, by
increasing the font size, you amplify that effect. By combining the two techniques, you can shorten the length of your lines: 12-point font and I-inch margins create lines with 85 characters; 13-point font and 1.2-inch margins reduce
that to 72.
In concluding, I should note that if you were to ask judges about the suggestions above, they would likely answer that they couldn't care less about them.
The point of these particular suggestions is nor to help you gamer comments
like "Sexy brief, Bob. Motion granted." In fact, if you implement these suggestions, they will likely go completely unnoticed.
Why sweat (or risk) it, then? Many of these suggestions affect the readability of a piece of writing in subtle or subconscious ways. They will, nevertheless, contribute to the overall impression that a brief is well written-assuming,
of course, that the quality of the content is not a total Range Rover!
I.

2.
J.
4.

I.

Stephen J. Rice.
hHp:llwww.jdpower.com/auloslland-Rovcr/rangc-rover-sportl2006.
hit p:llwww.jdpowcr.comJautoslLexus/lxl2006.
Bryan A. Garner. The Red/mot A MtlnuIJ! OIIUXII! Sfyie § 4,) (2d cd .. West
We increasingly read sa ns serif fonls. because those rOni S are
preferred in online sources, and are arguabl y more readable on

20(6).

a COmpUh!r screen, where fonts tend 10 he smaller and di splayed

6.

in a lowe r resolution than in print material s. St'(' ('.1:.
hllp:llwww.wilsonweb.com/ wmI61t1l1fl1-cmail-fonls .htm
(surveying which fOnl tn usc in e mail m:ukcting).
II is wonh nOling 011 Ihis point follow cou n fonnalling rules
above all else! This is particularly importanl in federal coun.
where fonnatting rules are more detailed. and judges have
clerks. some of whom arc inslruclcd (0 rejccl non-conforming
briefs .
In the Nineteenth Circuil. the only formatting rules I find are
located in Local Rule 2.01(R):
R. Briefs and Memoranda . No motion. response or brief
or memorandum in suppon thereof shall exceed fift een
(15) typewritten double-spaced pages without prior approval of this Coun . Neither narrow margins nor any
other fonnal shall be emp loyed to evade the page limitation. FootnOles. if any. shall be used sparingly. Failure to
comply with thi s Rule shall be sufficient grounds for the
Coun's refusal to consider the document.
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declined by the Social Security Administration, in
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Executive Board Meeting
- Minutes July 19, 2007

·

I

Submitted by Hon. Daniel B. Shanes, Secretary

M

embers
Present: Rick Lesser,
Bryan Winter, Perry
Smith, Robert Smith, Marjorie
Sher (via telephone), Amy
Darling, and Hon. Daniel
Shanes.
1. Minutes Approved: The
Board approved the minutes from the June 21, 2007,
Board
meeting,
as
amended.
2. Treasurer's Report: Perry
Smith reported to the
Board on the proposed
2007-2008 budget. The proposed budget reflects the
increased expenses primarily related to producing the
vanous MCLE programming, and assumes that
membership will remain
constant. The proposed
budget will require an increase in membership
dues. After careful consideration, the Board approved the budget.
The Budget and Dues
subcommittees are recom-

mending the first increase
in dues in seven years, by
raising dues $25 semiannually for most members. This recommendation
will be presented to the
General Membership for
consideration at a business
meeting in September.
3. Gridiron Committee: As
Second Vice President,
Scott Gibson will chair the
Gridiron Committee. The
Committee will soon begin
putting together the 2008
Gridiron production. The
Board encourages any interested members to contact the LCBA office or
Scott Gibson.
4. CLE / Practice Committees:
Rick Lesser announced that
he has appointed the chairs
of the standing committees
for this year. Rick met with
all the committee chairs,
noting that the various
practice committees are the
backbone of the LCBA. We
are fortuna te to have so

many committed members
willing to serve in these important positions.
5. Due Payment Processing:
As part of exploring various revenue-related issues,
the Board began to address
options for collecting
dues. Among those options
is accepting credit cards as
a payment option. Several
members of the Board
noted that credit card companies often charge several
percentage points of the
transaction as a fee, thereby
reducing income. Amy
Darling will investigate
various credit card options
and present a report to the
Board in August.
The Board also discussed providing members
a formal annual billing option, rather than the current
semi-annual billing cycle. Amy noted that several
members currently send
one check for the year; the
Board agreed formalizing
this option may be a benefit
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to members.
6. Courthouse Security: Rick
Lesser reported that, after
communicating with Chief
Judge Starck, attorneys are
again allowed to bring Dictaphones into the courthouse in compliance with
the 19th Judicial Circuit local rules. In addition, various options for providing
attorneys some form of
pass for easier access to the
courthouse remains under
study by the LCBA and the
Sheriff's office.
7. New Member Application
Process: Pursuant to the
by-laws, the LCBA membership must vote to accept
new members at a monthly
business meeting. However,
the LCBA traditionally
does not hold business
meetings from June to September. Until accepted into
the LCBA new member applicants do not receive
many of the privileges of
membership, such as voting in a judicial bar
poll. The Board discussed
several possible amendments to this procedure to
expedite the membership
of new applicants, and will
consider whether and how
to recommend any amendments to the by-laws to the
general membership.
8. Corporate Counsel Task
Force: Rick Lesser reported
on his initiative to contact
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the various corporate general counsels in Lake
County. The LCBA recently
sent a letter to the general
counsels, and Rick discussed his follow-up activities.
9. Golf Outing: Amy reported that the LCBA golf
outing was another successful event. The golf outing was completed within
its projected operating
budget, and raised nearly
$1,000 in profit. The Board
discussed donating some of
that revenue to various local organizations, and will
vote on that at the August
meeting.
10. Group Insurance: The
Board considered whether
it would be feasible to facilitate group medical insurance for sole-practices
or small firms. After much
discussion, the Board tabled this item pending further investigation.
11. SEP Retirement Benefit:
As part of the employee
handbook and benefits review, the Board discussed
the feasibility of providing
a simplified employee pension plan for the LCBA
staff. After much discussion, the Board tabled this
item pending further investigation.
12. Docket Advertising Rates:
Amy Darling reported to
the Board regarding adver-
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tising rates for the
Docket. These rates have
remained unchanged for
years. The Board discussed
increasing the rates for advertising in the Docket, and
Amy will provide a specific
proposal to the Board for
consideration at the August
meeting.
13. LCBA Softball Team: The
Board noted that our softball team is enjoying a 5-2
season and running for the
championship. Congratulations to our players.
14. Bar Poll: The Board noted
that the Chief Judge announced
, two new Associate Judge positions that
were authorized by the Supreme Court, and that the
application process for
those positions was underway. Amy Darling reported that the bar poll will
be ready once the Administrative Office of the Illinois
Courts certifies the list of
applicants, and that our judicial evaluation committee
has already scheduled tentative dates to conduct the
necessary interviews and
investigations.
15. Meeting Adjourned: The
meeting
was
adjourned. The next Executive Board meeting is
scheduled for August 16,
2007.
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2007 LCBA Annual Golf Outing
July 23, 2007
Deerpath Golf Course

y

I

ou need to look no further than these
pages showing happy faces and an all-time
great list of sponsors to know that our annual golf outing was a great success. We had 138
golfers tie-up their shoes and enjoy Deerpath Golf
Course at its finest. The list of winners of prizes of
all types kept the crowd in anticipation until the
last drop of beer was poured from the keg
(figuratively speaking!).
The four-person scramble contest ended in a
three-way tie which resulted in our first ever
"putt" off. Even though there were multiple protests of rules infractions from Messers, Kopsick,
Simonian and Quilty. Judge Tonigan ruled with a
firm hand and from vast knowledge of countryclub rules in imposing order and a fair play-off:
1st place:
Joe Chervir!, Ben Dillon, Joe Dillon & Marc Bangser
2nd place:
Richard Kopsick, Steve Lunardi,
Tom Burke & Judge "Skip" TOlligan
3rd place:
Pat Quilty, Mike Melius,
Steve Simonian & Jacqui Melius

1

I

We have already booked next
year for Friday, July 16, 2008!
Par 3 Sponsors:
Law Offices of Paul O'Keefe, P.e.
Morrison & Morrison , P.e.
Beverages Sponsored in Part by:
Greater Illinois Title Company
Chicago Title
Ticor Title
Markhamlv! . Jeep & Associates, p,e.
Lunch Sponsored in Part by:
Noonan, Perillo & Polenzani

THANK YOU TO ALL OUR SPONSORS!
Advance Case Loans LLC
Attorneys Title Guaranty Fund Inc,
Baizer & Kolar, P.e.
Denis J. McKeown & Assoc.
Dudley & Lake
Elizabeth M. Rochford P.e.
Felony Judges of the 19th Judicial Circuit
GCG Financial
ISBA Mutual Insurance
Judge Valerie Boettle Ceckowski
L & L Reporting Service
Lake County Civil Division Judges
Lake County Family & Juvenile Division Judges
Law Offices of Kovitz Shifrin Nesbit
Law Offices of Paul F. O'Keefe, P.e.
Law Offices of Steven McCollum
Law Offices of Stuart A, Reid
Lesser, Lutrey & McGlynn, LLP
Lindsay & Rappaport, LLC
Linn & Campe, Ltd.
Mark B. Peavey, P.e.
McDonald Hopkins LLC
Michael Klestinski & Assoc., P.e.
Querry & Harrow
Richards, Ralph & Schwab, Chartered
Rosing & Fitzgerald
Ryan, Ryall & Landa
Salvi, ScllOstok & Pritchard, P.e.
Weinstein & Douglas, P.e.
Whitted, Cleary & Takiff
Prizes Sponsored in Part by:
Gibson & Kopsick
Golf Balls Donated by:
Larry Falbe, Drinker Biddle Gardner Carton LLP
Golf Tees Donated by:
Record Copy Services
Golf Guides Donated by:
John Bischke, Pioneer Press
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Now showing on a single screen:
the best medical resources for litigators.
Now you have access to the same peer-reviewed medical
information that doctors use - plus an incredibly easy way
to find it. The new thesaurus-driven Westlaw · search
engine adds synonyms. brand/generic drug names, related
topics and, medical and scientific terminology to your search
terms. So your plain-English description of a disease, injury,
device, or drug on Medical Litigator'" delivers all relevant con-

tent from the world's leading medical journals, abstracts,
specialized dictionaries, and more. You even get trial-ready
medical illustrations. This library is fully integrated on
Westlaw, so one search covers both the legal and medical
content. For more information, call our Reference
Attorneys at 1-800-207-9378 (WESn and enter
code 69450.

C2007 West, Thomson bworss L·3302241S-07

Wrstlaw.
I,

THOMSON

•
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2008 Attorney Dai ly Diaries
Have Been Ordered!
- Reserve Your Copy Today -

$25.00-LCBA MEMBERS
$50.00-NON-MEMBERS
·I

Quantity Desired: _ __
_ _ PLEASE HOLD FOR PICK UP
_ _ PLEASE MAIL ORDER-$5.00 POSTAGE/HANDLING PER COpy
Total Amount Enclosed: $._ __

PLEASE INCLUDE FAX NUMBER OR EMAIL ADDRESS,
SO WE CAN CONTACT YOU WHEN YOUR ORDER IS IN.
Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone: _ _ _ _ _ _ _ _ _ _ Fax: _ _ _ _ _ _ _ _ _ __
Email: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Firm Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
City /State/Zip: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Please make checks payable and remit to:
Lake County Bar Association, 7 N. County Street, 2nd Floor, Waukegan, IL 60085
(847) 244-3143

- DIARIES AVAILABLE EARLY OCTOBER 2007 QUANTITIES ARE LIMITED!

Ticor Title is committed to providing value-added services and programs for
its attorney customers. Now attorneys can team up directly with one of the nation's
leading underwriters as a member of the Ticor Title Attorney Agent Program.
By joining the Tieor Title Attorney Agent Program,
you will enj oy a wide array of benefits ...
• Utilize the resources of a full-service title underwriter.
• Bui ld relationships with licor's knowledgeable staff that is here to
support you during all phases of the real estate transaction.
• Receive expert training and continued underwriting support from
one of the nation's leading full-service title companies.
• Utilize TI -PRO, licor's proprietary document preparation program
designed to assist legal professionals throughout the closing process.
• Take advantage of TI-AGENT, an online ordering system specifically
designed for licor Attorney Agents, allowing users to place and view
their orders, search packages and commitments online.
• Schedule to close at anyone of our convenient c losing locations
throughout Ill inois.
• Avoid long delays, accounting or billing hassles or post-closing issues.

f

For more information on the licor Title Attorney

Agent Program, call us at 1-800· 543-7641,
visit us at www.illinois.ticortitle.com . or contact
your local Ticor Title account manager at one
of our convenient Chicago-area offices.

IJ
TICORTITlE
IN SURANCE COMPANY

Ticor.
Get with the Program.

'- Nicasa
Enriching Lives since 1966.
CRlMINAL JUSTICE SERVICES
•
•
•
•

Alcohol and Other Drug Evaluations
I O-hour Risk Reduction Education
Moderate, Significant & High Ri sk Treatment Programs
Secretary of State Evaluations

•
•

Random Drug Testing
Adolescent Services

•
•
•
•

Drug Court
Court Liaison
Teen Court for Non-violent, First-time Offenders
Bridge House (Residential Halfway House for Reintegration of
Offenders or Sentencing Alternative)
Adult Outpatient and Inten sive Outpatient
Gambling Intervention Services

•
•

WOMEN'S SERVICES
•
•

Outpatient and Intensive Outpatient Substance Abuse Services
Behavioral Health Services

•
•
•
•
•
•

Outreach
Employment Readiness Services
Reintegration of Offenders or Sentencing Alternative
On-site Childcare and Ch ildren 's Services
Parent Education and Training
T ranspol1ation

YOUTH AND FAMILY SERVICES
•
•
•
•
•
•
•

Family Counselin g in Engli sh and Spanish
Assessment and Referral
Parent SUppOl1 and Education
Youth A Ico hol and Other Drug Evaluation
Youth Screenings and Consultati ons
Youth Education/Skill Building Programs
Youth Substa nce Abuse Counseling

•

Case Management

•

Aftercare

All Services Available In Spanish

Nicasa
Ellrichillg Lives Sillce 1966
Facility Locations

I I 13 Greenwood Ave.
Waukegan, IL 60087
(847) 244-4434
3 1979 N. Fish Lake Road
Round Lake, IL 60073
(847) 546-6450
2900 Main Street
Buffalo Grove, IL 60089
(847) 634-6422
Women's Services
2031 Dugdale Ave.
North Chicago, lL 60064
(847) 785-8660
Bridge House
3016 Grand Ave.
Waukegan , IL 60085
(847) 662-4124
Sliding Scale Fees Available
Licemied by 'he Deparlmelll of
will SubstalJce Ahuse
and Cerrijiet/ by Tempormy
Assistance jor Needy Families
(formerly Medicaid)

Alcoholi~·m

Se Habla Espmio/
www.nicasa.org
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BAR BULLETIN BOARD
WAUKEGAN- Professional office space available for immediate lease. Upper level office
space across from courthouse at One North
County Street, Waukegan. Reasonable price for
this prime location includes janitorial services
and utilities. Please call (847) 662-4321.

~OFFICE
~SPACE
FOR RENT-16 N. West Street, Waukegan, 1
Block From Courthouse. 1-3 Offices. Nice
Space--Cheap. Perfect for Part-timer or Satellite. Off-street Parking. Utilities and Janitorial
Included . High Visibility / High Tra ffi c Area.
Call David at (847) 244-5400.

DOWNTOWN WAUKEGAN-Across from
Courthouse, 275-1200 square feet. Janitorial
provided. Well maintained. Space available.
33 N. County & 325 Washington. Please call
Ron Pollack at (847) 482-0952.
CRIMINAL
DEFENSE
A TTORNEYavailable for referrals and to cover any type of
court appearance. Experienced in traffic, DUI,
mi~demeanors, feloni es, and juvenile cases.
Available for any courthouse in Cook, DuPage,
Kane, Kendall and Lake counties. Co-counsel
fees provided . Contact Nello P. Gamberdino at
(773) 294-5532 or ngamberdino@yahoo.com
FOR RENT-Lower level office space across
street from Lake County Courthouse, consisting
of 4 offices and 2 secretarial stations. Can be divided . Reasonable rent. Call Diane at (847)
244-0770.

i . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .~

I

MARK YOUR CALENDAR:

ass
Sun~aJf' Sq.'l't€Hl6€)' 23,200"- at 12:00 p.HI.

St. ftta.·Jf

c6 t/'€ t.alu S€Hlina.'Jf C/,ap€l, fttun~€Uin
Invitations have been mailed.
For information, call (847) 244-3030.

the fourth legal seminar
you've attended from

North American Title
and by now you can see why The Illinois

!3

Department of F~ancial Institutions approves our
,;,
"

standards, and
since continuing education is all
,
about enhancing your expertise, the chance to
learn from the leader makes guite a

difference.
..NORTH
"AMERICAN
"TITLE
• • COMPANY
Like C/ockwork ®

www.naf.com
Chicago Loop 70 W Madison St. 312-853-1191 Crystal Lake 149 N. Virginia St. 815-455-2500
Hoffman Estates 2300 N. Barrington Rd. 847-490-4243 Libertyville 1641 N. Milwaukee Ave. 847-367-4400
Palos Hills 9800 S. Roberts Rd. 708-598-6500 Skokie 5750 Old Orchard Rd. 847-581-9438
Waukegan 222 N. County St. 847-249- 1200 Wheaton 373 S. Count)' Farm Rd. 630-690-9500
Yorkville 803 N. Bridge St. 630-553-9104

LCBA CALENDAR OF EVENTS

SEP'!'El\I1:BER 2007

3rd

Labor Day-LCBA Offices Closed

11th

Wills, Trust & Probate Committee Meeting

25th

Monthly Business Meeting-VLP Awards

LAKE COUNTY BAR ASSOCIATION
7 N. County Street
Waukegan, IL 60085
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