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President's Page
by Fredric Bryan Lesser, President

I

'm sitting in Courtroom
304-Judge Walter's old
digs and now the horne of
the Honorable Margaret
Mullen-when one of the lawyers arguing a motion breaks
out into song. When he hits the
chorus, three of the onlookers
join in. Pat Salvi starts a dance
and the deputy joins in. Suddenly, the courtroom packed
with grey suits looks like the
finale of High School Musical.
Yes, it's Gridiron time again!
Every two years since the

beginning of time, the LCBA
has produced a satirical review highlighting current
events and courthouse humor.
The show is called the Gridiron for reasons which surpass
understanding-that's just
what it has always been called.
There's a newspaper article
about the 1940 Gridiron show
framed in the LCBA office. I
always thought of the
"gridiron" as an archaic term
for a football field. Apparently,
back in the mists of time, the

May it pfea.se tIie court (jester, tfwt is).

term had a secondary meaning
as a theater performing a variety of styles and acts.
The Gridiron serves many
functions. One is, of course,
revenue raising. You need this
show to succeed; it's a source
of non-dues based revenue,
something the LCBA needs.
But the show is also a funhouse mirror reflecting our foibles and idiosyncrasies. The
humor is usually topical and
often with a local flavor. You
don't have to be a courthouse
regular to get the jokes. The
larger world of politics and
law, the world of entertainment and the Chicago sports
teams always corne in for some
skewering.
We have the Gridiron in alternate years with the President's Dinner. Last year's
President's Dinner at the
Knollwood Club in Lake Forest was an especially touching
and emotional night, really
one of the best events I've ever
attended. The awards to Donald Morrison, Hal Winer and
Patricia Cornell w ere welldeserved and the speeches, especially by Don's son Don and
Hal's son David, were beauti-
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ful tributes to two of our best.
Traditionally, the Second
VP is generally in charge of the
Gridiron, since there will be a
Gridiron again when the Second VP succeeds to Prez, But
Second VPs are not selected on
the basis of their great showbiz
expertise, so they need a lot of
help, Believe me, I know, The
help is primarily in the form of
the Director, Two years ago,
Judge Veronica O'Malley (then
a mere peon on Mike Waller's
payroll) led the effort and did
a great job, The problem with
doing a great job is that you
get asked to do it again, Fortunately, Veronica has agreed to
again serve as the Director,
She's in charge of what's going
on the stage, But she does have
support. There are a myriad of
other members helping to
make this show a success,
The Playbill will be the best
printing job we've ever had,
Many people save the Playbills
afterwards, These are funny
and nostalgic snapshots showing us at our best. Please take
out an ad in the PlaybilL You
need your support. The Playbill is the primary source of
the show's revenue, The cost
of the dinner just covers the
cost of the dinner.
This year, we are returning
to the Arboretum Club in Buffalo Grove, This was a great
venue for the show in 2006.
The food was good, the location excellent and the room
was just the right size for our
gathering. But a word of warning: Seating is limited. In 2006,
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?{pJer Defore lias 'lJartli '!later 6een soJuff of mirtli.

we sold out both shows, so
make your reservations NOW!
Operators are standing by (or
at least Melissa at the LCBA
office), (847) 244-3143.
While watching the show is
fun, participating is even better, In 2006, I acted (if you
could call it that) for the first
time since I was in high schooL
The last time I was on stage,
we had to shoo the dinosaurs
away,
I enjoyed performing, I
portrayed Dick Cheney and
Darth Vader, neither role being a particular stretch for me.
I know that everyone else in
the cast was having as much
fun as I was. Don't worry if

you don't have any talent or if
you are shy. Veronica will find
a role that suits your talents. If
you want to be a trial lawyer,
you should be able to overcome stage fright. If you want
to become a judge, this is one
strange avenue. Last time,
George Strickland and Bob
Smith had prominent stage
roles and soon were appointed
to the bench. Coincidence? I
think not. The roles are short
and the lines easy to remember
(or to flub your way through it
in a pinch). And no, it's not too
late to volunteer. Just contact
Veronica at vomalley@co.lake.iL us, or the LCBA office. She'll figure out a good
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way to use your talents or the
lack thereof.
We also need writers and
sketches. Even if you get
tongue-tied in public, you
should be able to write (you
are a lawyer, right? Write!).
The audience loves spoof commercials and short sketches.
We also need backstage
help. The show does involve
costumes and props, and we
need people behind the stage,
as well as working the lights
and sound.

'I

I

I

Bar Notes:
We are moving ahead with
the proposed By-laws changes
to modernize the LCBA. The
By-laws Committee has almost
completed its work in drafting
the changes. The LCBA Bylaws have been crafted over
many years primarily by adding particular sections, but the
result is that the By-laws look
like a house with ten separate
additions. The By-laws Committee has tried to re-phrase
the whole document so that
the references and sty Ie are
consistent. In the current Bylaws, for example, the organization is variously referred to
as "the Lake County Bar Association," "the Bar," "the Association," and flit."

The By-laws Committee
will now submit its draft to the
Executive Committee, which
can make changes and then
recommend the revised Bylaws to you. We will have a
vote at the annual meeting on
March 20. Please mark your
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without ill effect. So does the
calendars.
Wisconsin Bar. If people want
There are two primary substantive changes. First, the
to join us, and we want them,
need for a Board of Directors is
why should we exclude them?
clear to all of us involved in
I hope that you will supthe organization. The sixport this idea. I do not know
person Executive Committee,
how many people will actually
apply to be Associate Memeven with the addition of the
very helpful Member-at-Large, bers. The new Board will have
is just not large enough to adeto decide on the dues structure
quately represent the memberfor Associate Members and
ship. We are looking at a 12- may set other criteria. How attractive this will be remains to
person board, which would inbe seen, but we won't know
clude the current officers and
until we try. Let's welcome
have the President in a nonpeople who share our goals.
voting role as Chair of the
Board.
Perhaps more controverSially, but also importantly, we would like to
admit non-lawyers as
Associate members. The
new Board of Directors
will have the power to
approve or reject applications. The draft Bylaws contain plenty of
safeguards to prevent
abuse. The Associate
Members would not
have a vote and would
not be eligible to hold office, but would be entitled to a ttend meetings
and to help with projects
like the Gridiron. Associate Members would include paralegals, lawyers in the military, trust
officers, accountants,
psychologists and other
allied professionals who
want to join us.
The ISBA has allowed non-lawyer mem'11ie (jritfjronbers for some years now
'WIiere wise men pray even wiser cliaracters.

Now showing on a single screen:
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Now you have access to the same peer-reviewed medical
information that doctors use - plus an incredibly easy way
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tent from the world's leading medical journals, abstracts,
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Attorneys at 1-800-207-9378 (WESn and enter
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by Hon. David M. Hall

I

t is my considered opinion
that Lake County has the
best overall court system in
the State of Illinois. There are
many individual aspects of our
justice system that could benefit from improvement and further modernization; after all,
we are engaged in an art, and
not a science. Nevertheless,
through the careful planning
and attention to detail exercised by those who have corne
before us, our system is consistently among the top performers in the State according to all
of the various standards that
trial court administrators use
to gauge the efficiency and efficacy of a criminal and civil justice system.
For these successes we can
credit the incredible people
who work tirelessly every day
to serve the citizens of Lake
County. Of course, our justice
system also serves the many
citizens who reside outside of
the county yet utilize our
courts. We take pride in performing the many services entailed in our work, from the
simplest tasks to the most complex.

Iuvenile Courts
Personally, I find the work
of the juvenile justice system
immensely rewarding. In juvenile court, we find children
and families desperately in
need of a highly functioning
court, under circumstances
where the most important
work is occurring every day
outside of the courtroom. The
brief time periods when juveniles and families involved in
abuse, neglect or delinquency
cases are appearing in court
must be highly focused and
meaningful so that the time
period between court appearances can be productive. The
lives and futures of the children touched by our court depend upon our success in
achieving this.
Family Courts
The same can be said for
the family courts, where people find themselves in court at
what may be the very worst
time of their lives. They are
vulnerable and often afraid,
and we owe it to them to be
sensitive to their situation and
to do our very best to shepherd
them through the desperation
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of it with compassion and professionalism.
Many people finish their
time in our courts feeling that
we have not been successful in
these efforts, and I can hardly
blame them. A family court is a
difficult milieu in which to exercise control, to give guidance, and to move conflicts towards resolution. The many
difficulties and frustrations of
husbands and wives, of mothers and fathers and of their
children, are played out in an
often contentious, public setting, where cooler heads are
not prevailing. The challenges
presented by these human
tragedies are enormous, but
the rewards of the occasional
successes, and the incremental
improvements, are more than
worth the personal effort. Your
heart cries out at the pain of
the families during this struggle, but the absolute necessity
of providing a setting with
structure, predictability and
finality is motivation enough
to foster our continued creativity in these courtrooms.
Probate Courts
The very nature of probate
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and guardianship courts can
similarly shine a light on oft~n
desperate family struggles that
touch upon the most fundamental stressors of life. Even
the traffic courts, where almost
everyone makes a visit now
and again, involve some of the
most basic elements of our
daily lives; anyone at risk of
losing the privilege of driving
can readily attest to that core
reality.
Law Division Courts
In the law division courtrooms, tort and contract actions are played out in contests
for money, for sums sometimes
small and other times immensely large. The cases involve individuals of all classes
and often touch on agreements
that are of the most fundamental in their lives, affecting their
homes, property or health, or
the lives of a loved one. Suits
in the law division courtrooms
can also involve corporations
from the smallest to the largest,
contesting issues that sometimes threaten their very existence as a functioning entity.
Chancery Courts
In chancery, where the legal concept of equity has been
developing for centuries, parties bring actions where money
alone cannot provide a sufficient remedy to right the
wrong. Injunctions are sought,
most commonly seeking to
have the court make someone
stop doing something that is
impairing the rights of another,
but sometimes asking the court
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to force a party to affirmatively
carry out an obligation as well.
Ordering people to do or not to
do any particular action is an
awesome power, requiring the
utmost respect for the individual rights of all affected parties.
Criminal Courts
The criminal justice system
is perhaps the most complex
structure in society, touching
on basic and fundamental aspects of life and liberty, such
as:
(1) The protection of all people
in our society from criminal
acts that would bring them
harm; and
(2) The prosecution and punishment of those who would
intentionally violate the rights
of their fellow citizen.
The pressures on the criminal justice system in our modem, complex society are almost
beyond imagining. The current
demands upon the criminal
courts far exceed those that existed when the older lawyers
among us began practicing, as
do the public's expectations
regarding our criminal justice
system. The intensity continues
to escalate as everyone turns to
the courts, to law enforcement
and to the legislature for protection from an increasingly
wide array of criminal acts.
Against this backdrop, we
will continue to endeavor to do
more than just put our finger
in the dike. We must continue
to be proactive in our efforts to
do more than just hold our
own; we must aggressively
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pursue imaginative solutions
to the way court cases are addressed. Our goal must not be
to simply stem the tide, but to
reverse it.
The Need for Space
At a minimum, we need
enough courtrooms for each
judge to hear cases each day.
As all are aware, we are out of
space to hear court cases, with
30 judges assigned to hear
cases in 27 courtrooms. Action
must and will be taken to provide for the inevitable growth
in court cases that will come
with the increase in Lake
County's population. We will
be working with the County
Board as to various ways to
plan for the future to meet
these needs.
Your Help
We welcome suggestions as
to the manner in which we can
handle our current caseload
with the number of courtrooms
we currently possess. We also
welcome input as to how we
can enter into the next quarter
century with a plan to address
the desperate situation we face.
We cannot permit a circumstance that leaves us unable to
provide a proper forum for our
judges to hear the thousands of
cases that will continue to be
filed every month, every year.
We all share the goal of
providing our citizens with a
courthouse sufficient to meet
their needs. We invite your
suggestions and your assistance in pursuing this necessary goal.

February 2008
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A Man Walked Into a Bar
... though the many facets of due
process are no laughing matter
by Stephen J. Rice

I

tching for a fight, a man
walked into a saloon. He
swaggered up to the bar,
where the barkeep asked:
"What'll it be?"
"I need a few good ones,"
growled the man, "so pour 'em
short at your mortal peril."
"What'll it be," reiterated
the barkeep, this time with
somewhat greater focus.
"Gimme a shot of the Takings Clause, another of Ex Post
Facto, two shots of the Establishment Clause, and one Due
Process."
Looking to avoid needless
conversation, the barkeep
turned and grabbed three bottles, then, standing before the
rack of Due Process, faced his
dilemma.
"What kind of Due Process
would you like," he somewhat
cautiously queried?
"Whaddaya mean," snarled
the man, "what's the damn difference?"
"Well," answered the barkeep judiciously, "some people
prefer Substantive Due Process,

while others tend towards Proced ural Due Process. Still others
mix the two but tend to regret it
in the morning."
"How the hell did you get so
damn smart?" snapped the
man.
"Well sir," responded the
barkeep, "I happen to be a
member of the Bar Association."}

•••
In a manner of speaking,
everything that an attorney does
serves the constitutional imperative of "due process,"
which is the basic principle constituting the rule of law upon
which modem Western societies
are founded. The Due Process
Clause traces its roots back to
the Magna Carta, in which King
John promised that actions
against a free man would not be
taken "except by the lawful
judgment of his peers or by the
law of the land."2 Today we cherish the fact that our rights depend on the law of the land, and

not the whim of the sovereign
or any lone judge.
Given its bedrock status, the
general concept of due process
receives more judicial attention
than perhaps any other constitutional command. Yet, despite
its bedrock status, due process
is not free from controversy or
marked by bright-line clarity. In
fact, its edges are far from sharp
and clear. This article seeks to
refresh the general conceptual
overview of due process we all
learned in law school. It will
also address the somewhat confusing manner in which the
various flavors of due process
make their appearance in Illinois appellate court opinions.
In the beginning, there was
procedural due process
A fundamental requirement
of due process of law is the opportunity to be heard. 3 More
precisely, "[i]t is an opportunity
which must be granted at a
meaningful time and in a meaningful manner."4 In its essence

1. Cymbal crash. Groan.
2. See Den ex demo Murray v. Hoboken umd & Imp. Co., 59 U.s. 272, 276 (1855) ("The words, 'due process of law,' were undoubtedly intended to convey
the same meaning as the words, 'by the law of the land: in Magna Cha rta .").
3. Grmmis v. Ordean, 234 U.S. 385,394 (1914) ("The fundamental req uisite of due process of law is the opportunity to be heard.").
4. Annstrong v. Manzo, 380 U.S. 545, 552 (1965).
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and its earliest reception by the
U.s. Supreme Court, the Due
Process Clause was construed
as dealing not with the substance of laws, but rather with
the procedures that governed
how laws were enforced. Due
process, in other words, dealt,
in a narrow and literal sense,
with procedure.
The U.S. Supreme Court embarked on its modem exposition
of procedural due process in
1970 with the case Goldberg v.
Kelly, 397 U.s. 254 (1970). The
initial proceedings in Goldberg
were brought by New York City
residents whose welfare benefits State and City welfare agencies threatened to terminate. S
Under New York procedures at
the time, its social services departments would-if their investigation warranted-inform
recipients by mail that their
benefits would be terminated in
seven days.6 Recipients then
had the opportunity to seek review and could include" a written statement to demonstrate
why [their benefits] should not
be discontinued or suspended."7 Only after New York
term ina ted benefits were
(former) recipients entitled to a
hearing before an independent
state hearing officer. 8
Justice Brennan framed the
question in Goldberg as
"whether the Due Process
Id. at 256.
Id. at 257·58.
7. Id.
8.
Id. at 259.;;0.
9. Id. at 260.
10. Id.
11. Id. at 266.
12. Id. at 267-68.
13. Id. at 272 (Black, J.; dissenting) .
5.
6.

The Docket

February 2008

1m DAVID L. GATES & A.SSOCIATES
INDIVIDUAL, MARITAL AND FAMILY THERAPY
Domestk Violence
Anger Management
AlcoholllDrug Addiction/Interventions
Custody, Visitation, Divorce Mediation
Christian Counseling
Theraplay®
Sexual Addictions

English & Spanish
Evening & Saturday Appts. Available
Reasonable Rates
licensed Marital & Family Therapist
Certified Alcohol & Drug Counselor
Approved AAMIT Supervisor

847·625·0606
501 N. Riverside Dr., Suite 111
Gurnee, IL 60031

www.davidlgates.com

Clause requires that the recipient be afforded an evidentiary
hearing before the termination
of benefits."9 The Court's conclusion, reasoning in part from
the drastic consequences that
threatened people who were, by
definition, destitute, was
"yes."lD In the modem era of
administrative law, Goldberg
may seem rather unremarkable,
but the manner in which the
Court wrestled with the exact
contours of "what process is
due" -and the societal consequences of affording such process--can still be found in cases
today.
Though the Court in Goldberg required an eVidentiary
hearing before termination of
benefits, it emphasized that it
was not requiring an administrative agency to provide judicial or quasi-judicial trials. 11
However, the Court's opinion
did require notice, communica-

tion of the legal and factual basis for termination (both of
which New York had been providing), as well as an opportunity to appear, to present oral
testimony, and to confront or
cross-examine witnesses.J2 New
York had not been providing
these latter procedural safeguards. Justice Black's dissent
gave voice to the governmental
concerns expressed by the State
when he wrote that an everchanging list of welfare recipients "put a constant administrative burden on government and
it certainly could not have reasonably anticipated that this
burden would include the additional procedural expense imposed by the Court today. "13
In many different contexts,
governmental entities and agencies struggle with these same
concerns today. One prime example can be found in the 2002
Illinois Supreme Court case Peo-
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pie ex rei. Klaeren v. ViII. of Lisle.14
There, the Court held that
greater procedural protections
were required for decisions involving special use permits.
Reminiscent of Goldberg, the
Court wrote that "it would be a
denial of due process not to afford interested parties the right
to cross-examine adverse witnesses."15 Also reminiscent of
Goldberg, the affected entitieswhich include public bodies
that deal with special use permits such as municipalities and
county boards-chafed at the
Court imposing procedures on
them, and actually lobbied to
legislatively overturn Klaeren.16
As Senator Garrett commented
in the legisla tive record when
the bill that addressed Klaeren 17
was debated, "the corporate authorities of municipalities and
counties are not well suited to
conduct mini-trials .. . . While
[Bill 94] confirms that public
bodies are to conduct their proceedings in a fundamentally fair
manner consistent with principles of due process, it is not intended to require public hearing
at every stage of the zoning
process." (For our legislators'
true intentions, however, see
footnote 16!)
Although the concerns addressed in Goldberg are echoed
in modem cases such as Klaeren,
Goldberg is not the seminal case
on procedural due process.
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Rather, the Court set out the
paradigm for analyzing what
process is due a few years later
in Mathews v. Eldridge, 424 U.5.
319 (1976). In Mathews, the
Court summarized:
our prior decisions indicate
that identification of the specific dictates of due process
generally requires consideration of three distinct factors:
first, the private interest that
will be affected by the official action;
second, the risk of an erroneous deprivation of such
interest through the proced ures used, and the probable value, if any, of additional or substitute procedural safeguards; and,
finally, the Government's
interest, including the function involved and the fiscal
and administrative burdens
that the additional or substitute procedural requirement
would entaiJ.l8
The Mathews test provides advocates ample leeway to argue,
and courts equal leeway to
evaluate and balance, interests.
As such, the test befits a concept
that is of paramount importance
to our legal system, but one that
nevertheless defies precise definition in any and all circumstances. Despite its frailties and
frustrations, the Mathews test is
cited---€ither explicitly or by
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implication-in nearly every
modem court discussion of procedural due process. It supplies
the beginning and the end of
such discussions, and the end of
the instant one on procedural
due process!
The due process renaissance:
substantive due process
Although courts disagree on
the precise contours of due
process, the concept of procedural due process is the unremarkable face of the Due Process Clause's split personality.
Substantive due process, on the
contrary, "is an area of law
'famous for controversy, and
not known for its simplicity'."19
The modem concept of substantive due process has a complicated lineage that is best understood in its historical context.
The next section may remove
some accumulated dust from
your law school knowledge.

The Roots of
Substantive Due Process:
"Economic"
Substantive Due Process
Today, neither federal nor
state courts like to curtail the
zealotry of our elected representatives, wh<r-for better or for
worse-seem to want to regulate our lives as to the smallest
permissible detail (yes, we elect

14. 202111. 2d 164 (2002).
15. Id . • ,185.

16. See e.g. 55 ILCS 5/ 5-12012.1. Legislators, in creating the bill's history, pulled no punches: Senator Garrett: "BaSically what Senate Bill 94 does is
reverse a decision commonly known as the KJaeren decision." Senate Transcript, 94th Gen. Assembly, Apr. 14, 2005, at 128. Senator W. Jones: "It has to
do w ith correcting something that the court should not have foisted on the Legislative Branches of our State in the first place." Senate Transcript, 94th
Gen. Assembly, Apr. 14, 2005, at 130. (Note to Court: "Keep your damn due process concerns to yourself!").
17. Senate Transcript, 94th Gen. Assembly, May 3, 2006, al130.
18. Mathews, 424 U.S. al 334-35 (fonnatting supplied).
19. DeBlasio v. Zoning Bd. of Adjustment, 53 F.3d 592, 598 (3d Cir. 1995) (quoting 5chape' v. City of Huntsville, 813 F.2d 709, 715 (5th Cir. 1987».
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them, I know). But that was not
always the case. Not until the
social upheaval of the Industrial
Revolution, with its resultant
immense concentrations of
wealth and unregulated commercial activity, did state legislatures begin asserting themselves in the economic sphere.
The most famous case addressing such legislation was Lochner
v. New York, 198 U.s. 45 (1905).
In Lochner, the Court decreed that New York's regulation prohibiting bakers from
working more than 60 hours per
week or 10 hours per day violated the "right of free contract."
As Justice Holmes characterized
the opinion in his dissent, the
Court's determination was
merely the judicial imposition of
a particular economic policy:
"This case is decided upon an
economic theory which a large
part of the country does not entertain . ... But a Constitution is
not intended to embody a particular economic theory,
whether of paternalism and the
organic relation of the citizen to
the state or of laissez faire."20
Others have attributed the
Lochner opinion not to the Justices' economic ideology, but
rather to their (errant) search for
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what they viewed as constitutionally-based fundamental
rights.21 But how was it that the
Court justified its legislative
usurpation?
The constitutional basis for
the Court's Lochner opinion was
the Due Process C1ause. 22 Of
course, the Court's holding that
New York's regulation violated
due process had nothing to do
with process or procedure, i.e.
"procedural due process."
Rather, the Court took umbrage
at the substance of the New
York law. It found that the law
did not relate "to the safety,
health, morals, and general welfare of the public," which the
Court stated were the proper
subjects of the police power under which the legislature could
permissibly act.23 The Court declared that there was "no reasonable ground for interfering
with the liberty of person or the
right of free contract, by determining the hours of labor, in the
occupation of a baker.""
Needless to say, this was not
modem-day "rational basis"
review. By treating the right to
freely contract as a fundamental
constitutional right, the Court
expressed its willingness to
scrutinize and invalidate laws

February 2008
dealing with economic issues
based on their substantive import.25 Lochnerian substantive
due process is a particular flavor that has been referred to as
"economic substantive due
process. "26
The Lochner era ran until
1937,27 when criticism of the
opinion, the Great Depression,
and changes in the Court's composition all conspired to discredit its underlying premise,
leading the Court to abandon its
lesson in the economic realm.28
In the modem era, "the Court's
abandonment of Lochner-style
substantive due process review
of economic regulation has been
unequivocal. "29 In fact, "the
Court has not invalidated an
economic regulation on substantive due process grounds
since 1937. "30 For that reason,
when courts talk of substantive
due process today, they typically use Lochner as a counterexample and not a leading precedent3 l -actually, Lochner is often
openly disparaged. (Interestingly, Lochner's abandonment in
federal jurisprudence is not
equally reflected at the state
level, where economic substantive due process has persisted,
though perhaps not with true

20. l.ochner, 198 u.s. at 75 (Holmes, J. dissenting).
21 . See David E. Bernstein, LDchner Era Revisionism, Revised: Lochner and the Origins of Fu.ndamental Rights Constitutionalism, George Mason Law & Eccr
nomics Research Paper No. 03-18 (2003) (available at http://papers.ssm.com / solJ / papers.cfm?abstracUd=395620).
22. Id. at 53.
23. Id. at 53.
24. Id. at 57.
25. For an interesting overview of the Supreme Court's use (and non-use) of Lochner-style analysis in the years subsequent to the Court's opinion, see
David E. Bernstein, Lochner v. New York: A Centennial Ret~ctive, 8S Wash. U. Law Q. 1469, 1~ (2005). Bernstein notes that the categories
" procedwal due process" and "substantive due process" were not widely used by courts and scholars Wltil the 1950s. 1d. at 1511 n.275.
26. See Geoffrey R. Stone et al., Constitutional LAw, 732 (4th ed. 2(01) .
27. Laurence Tribe's influential constitutional law treatise from 1978, American Constitutional LAw, defined the Lochner era as running from 1897-1937.
28. "West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937), signaled the demise of Lochner by overruling Adkins (v. Children's Hospital ofD.C., 261 U.S. 525
(1923)1." PllInned Parenlhood ofSoul"""lern Pennsylvania v. Casey, 505 U.S. 833, 861 (1992).
29. Stone, Constitutionall.Jlw at 728.
30. 381 U.s. 479, 480 (1965).
31. See e.g. Casey, 505 U.s. at 86H2.
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Lochnerian virulence.)32 Nevertheless, the basic dichotomy between the Due Process Clause's
procedural and substantive nature is characterized by Lochner.
The Tree That Sprang
from the Roots:
Modern Substantive Due Process
While the end of the Lochner
era rendered economic substantive due process a dead doctrine, the Supreme Court
"gradually incorporated most of
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the rights protected by the Bill
of Rights into the Fourteenth
Amendment's Due Process
Clause, thereby continuing to
enforce fundamental rights
against the states via what came
to be known as 'substantive due
process' ."33 While incorporation
of the Bill of Rights has proven
to be uncontroversial-perhaps
because the rights incorporated
are rooted in the text of the Constitution itself-the controversial vein of substantive due
process jurisprudence flows

from the Court's opinions in the
1960s with regards to the nontextual "right of privacy."34
In Griswold v. Connecticut, a
physician and the executive director of Planned Parenthood
had advised a married couple
about contraception. 35 For such
acts, they were convicted of aiding the couple's use of contraceptives, the use of which was
prohibited by statute. 36
The Court confronted the
specter of Lochner immediately
upon addressing the merits of

32. See Anthony B. Sanders, The "New Judicial Federalism" Before Its Time: A Comprehensive Review of Economic Substantive Due Process Under State ConstitutionaiLAw Since 1940 and the Reasons for its Recent Dec/ine, 55 Am . U.L. Rev. 457 (2005). In his survey, Sanders notes that Florida is the leading state in
which to find cases dealing with economic substantive due process, followed, in a distant second place, by Illinois.
33. Bernstein, supra note 25, at 1512.
34. The Court's opinlons during the Lochner era were not exclUSively economic in nature, but also touched on some non-economic questions, such that
there is a direct connection between some Lochner-era and modem substantive due process cases. See e.g. Meyer v. Nebraska, 262 U.S. 390 (1923)
(invalidating a statute prohibiting grammar schools from teaching any modem language other than English).
35. 381 U.s. 479, 480 (1965).
36. 1d.
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the case, writing:
[W)e are met with a wide
range of questions that implicate the Due Process
Clause of the Fourteenth
Amendment. Overtones of
some arguments suggest
that [Lochner) should be our
guide. But we decline that
invitation as we did in West
Coast Hotel Co. v. Parrish
[and numerous other
cases-dtations omitted).37
By way of distinction, the Court
then wrote that the Connecticut
law "operates directly on an intimate relation of husband and
wife and their physician's role
in one aspect of that relation."38
Reviewing numerous cases
bridging both the Lochner and
post-Lochner eras, the Court synthesized their import and concluded that the cases supported
an implicit Constitutional right
of privacy:
The foregOing cases suggest
that specific guarantees in
the Bill of Rights have penumbras, formed by emanations from those guarantees
that help give them life and
substance . ... Various guarantees create zones of privacy. The right of association contained in the penumbra of the First Amendment is one, as we have
seen. The Third Amendment
in its prohibition against the
quartering of soldiers 'in any
house' in time of peace with-
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out the consent of the owner
is another facet of that privacy. The Fourth Amendment explicitly affirms the
'right of the people to be secure in their persons,
houses, papers, and effects,
against unreasonable
searches and seizures: The
Fifth Amendment in its SelfIncrimination Clause enables the citizen to create a
zone of privacy which government may not force him
to surrender to his detriment. The Ninth Amendment provides: 'The enumeration in the Constitution,
of certain rights, shall not be
construed to deny or disparage others retained by the
people: 39
With the right of privacy thus
established (or, at least, somewhat located), the Court's jurisprudence entered the modern
age of substantive due process.
While the majority opinion
in Griswold associated the right
of privacy with "emanations"
from the Bill of Rights, Justice
Goldberg's concurring opinion
observed more generally that
"The Court stated many years
ago that the Due Process Clause
protects those liberties that are
'so rooted in the traditions and
conscience of our people as to
be ranked as fundamental'."40
When the Court later turned to
abortion in Roe v. Wade, it echoed this fundamental-rights

37. ld . (citing, in ter alia, West Coost Hotel Co . v. Parrish, 300 U.S. 379 (1 937)).
38. Id. at 482.
39. Id. at 484.
40. Id. at 487 (Goldberg. j., concurring).

41. 410 U.S. 113, 152 (1973).
42. Id. at 155.
43. Washington v. Glucksberg, 521 U.s. 702 (1997).
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sentiment by writing that "only
personal righ ts tha t can be
deemed 'fundamental' or
'implicit in the concept of ordered liberty: .. . are included
in this guarantee of personal
privacy."41 Qualifying such
rights, the Court wrote further
that "[w)here certain 'fundamental rights' are involved, the
Court has held that regulation
limiting these rights may be justified only by a 'compelling
state interest: . . . and that legislative enactments must be narrowly drawn to express only the
legitimate state interests at
stake."42

More recently, the Court described the contours of modern
substantive due process in a
1997 case addressing physicianassisted suicide:'3
Our established method of
su bstan tive-d ue-process
analysis has two primary
features: First, we have
regularly observed that the
Due Process Clause specially
protects those fundamental
rights and liberties which
are, objectively, "deeply
rooted in this Nation's history and tradition," . .. and
"implicit in the concept of
ordered liberty," such that
"neither liberty nor justice
would exist if they were sacrificed,". . . . Second, we
have required in substantive-due-process cases a
"careful description" of the

February 2008
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asserted fundamental liberty
interest. . . . Our Nation's
history, legal traditions, and
practices thus provide the
crucial "guideposts for responsible decisionmaking," ... that direct and restrain our exposition of the
Due Process Clause. As we
stated recently in Flores, the
Fourteenth Amendment
"forbids the government to
infringe . . . 'fundamental'
liberty interests at all, no
matter what process is provided, unless the infringement is narrowly tailored to
serve a compelling state interest." [507 U.s. 292, 302
(1993)].44

As this passage indicates, modern substantive due process is
grounded in the identification
of certain fundamental rights.
Many fundamental rights
flow directly from the Constitution outside of the Fifth and
Fourteenth Amendment due

process clauses. For example,
certain First Amendment rights
like those guaranteeing religious freedom, freedom of
speech, freedom of the press
and freedom of assembly can be
deemed fundamental rights.
However, one need not rely on
substantive due process to vindicate these rights, for "[w]here
a particular Amendment provides an explicit textual source
of constitutional protection
against a particular sort of government behavior, that Amendment, not the more generalized
notion of substantive due process, must be the guide for analyzing these clairns."45 However, the Supreme Court has
found that other fundamental
rights flow from the liberty that
is "specially protected by the
Due Process Clause" itself, including such rights as the right
to marry, to have children, to
direct the education and upbringing of one's children, to

enjoy marital privacy, to use
contraception and to have an
abortion. 46
Regardless of the specific
right or its source, however, the
central theme of substantive
due process is that the doctrine
involves fundamental rights.
From this central lesson, one
could conclude that where no
fundamental right is involved,
neither is the concept of substantive due process ...
... but hark!
What due process is this?
As one can imagine based
on the modern cases in which
substantive due process often
arises-e.g. cases addressing
abortion, the right-to-die, or
sodomy laws-substantive due
process is a controversial doctrine.47 It is, nevertheless, most
certainly a permanent arrow in
the modern judicial quiver. 48
However, one would not expect

Id. at 720-21 (internal citations omitted).
45. Albright v. Oliver, 510 U.S. 266, 273 (1994).
46. Washington v. Glucksberg, 521 U.S. 702, 720 (1997).
47. Justices Scalia and Thomas, in particular, continue to voice hostility to the doctrine, although they appear to accept the fact that it will be a pennanent part of the Court's jurisprudence. See e.g. City of Chicago v. Morales, 527 U.S. 41 , 85 (1999) (Scalia, J" dissenting) (writing "The plurality opinion ... leaps far beyond any sU~5tantive-due-pTocess atrocity we have ever committed, by actually placing the burden of proof upon the defendant to
establish that loitering is not a 'hmdamentalliberty'.").
48. County o/Sacramento v. Lewis, 523 U.S. 833, 856 (1998) (Kennedy, J., concurring) ("It can no longer be controverted that due process has a substantive component as well .").
44.
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to find it applied very often, for
as the Supreme Court has written, it "has always been reluctant to expand the concept of
substantive due process because
guideposts for responsible decisionmaking in this unchartered
area are scarce and openended."49
Yet when one searches for
"substantive due process" in
Illinois appellate court opinions,
the term is used with relative
frequency (136 cases in the last
10 years, 41 of which were noncriminal). Also, in those cases,
one finds issues much more
mundane than, for example,
abortion. At the risk of putting
my remaining readership to
sleep, here is one quote from an
Illinois Supreme Court case
dealing with the titillating topic
of special use permits: "When a
municipal body acts legislatively, its decision is subject
only to review for arbitrariness
as a matter of substantive due
process."so So the "central
theme" from the previous section-no fundamental right, no
substantive due process-is
clearly incorrect, for substantive
due process makes appearances
even where no fundamental
right is involved.
The very recent Illinois Supreme Court opinion In re Mar49. Collins v . City of Harker Heights, Tex" 503
U.S. 115, 125 (1992).
50. Klaeren v. Village of Lisle. 202 Ill. 2d 164, 187

(2002).
51. 2007 WL 4200819 (111. Nov. 29, 2(07).
52. 2007 WL42ooB19, al·1.

53. Id.
54 . Id.
55. In re Marriage of Miller, 369 Ill . App. 3d 46

(1S1 DiSl. 2006).
56. Id.

57. 2007 WL42ooB19, al·1.
5B. /d. al '6.
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riage Of Miller shows the applicability of substantive due process
to a case that did not implicate a
fundamental right. 51 In Miller,
an employer failed to properly
remit child support payments
under the Income Withholding
for Support ACt. 52 The Act fines
an employer $100 for each day
in which payments are not
properly made. 53 The employer
racked up $1,172,100 in statutory penalties within a roughly
two-year period, and the trial
court entered judgment on that
sum. 54 The appellate court held
that such an enormous fine was
unconstitutional as applied because the amount did not bear a
rational relationship to a legitimate governmental purpose. 55
Therefore, the fine constituted
an arbitrary deprivation of pro-
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perty.56 On further review, the
Illinois Supreme Court framed
the question as whether the Act's
penalty provision, as applied,
"violates the employer's substantive due process rights."57
The question presented by
the Illinois Supreme Court
plainly shows that substantive
due process is not restricted to
cases implicating fundamental
rights: clearly, an employer has
no fundamental right to disregard a statute that seeks to ensure parents make their child
support payments. However, as
the Court explained, "substantive due process limits the
state's ability to act, irrespective
of the procedural protections
provided."5B It continued,
"[w]here the statute at issue does
not implicate a fundamental consti-
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tutional right, courts employ the
rational basis test to determine
whether the statute satisfies
substantive due process."59 The
rational basis test-which is the
same rational basis test courts
employ in equal protection analyses 60-provides that a statute
"need only bear a reasonable
relationship to a legitimate state
interest."61
As in equal protection
claims, the rational basis test
applied to due process is an extremely deferential test. Litigants rarely prevail when faced
with such low-level review. So
it was in Miller: the Supreme
Court reversed the appellate
court, concluding that the employer was sufficiently culpable
(it knew and had been continually reminded that payments
were due), and that lawmakers
"are under no obligation to
make unlawful conduct affordable, particularly where multiple statutory violations are at
issue."62
Miller is one of a great number of cases that decouple substantive due process from its
fundamental rights mooring. So
released, shrewd advocates can
invoke substantive due process
in a wide variety of situations,

The Docket
and they do: Bigelow Group, Inc.
v. Rickert, 2007 WL 3173655, *11
(2d Dist. Oct. 24, 2007)
(regarding tax payment by
specification, "Plaintiffs attempt
to invoke the rational-basis test
normally associated with substantive due process review of a
legislative action."); People v.
Carter, 2007 WL 2990424, *9 (1st
Dist. Oct. 12, 2007) (assessing
costs against a prisoner for filing a frivolous post-conviction
petition "does not violate substantive due process because it
is rationally related to our
state's interest in maintaining
the efficiency and administration of our legal system.); Davis
v. Brown, 221 ill. 2d 435, 450
(2006) (rejecting substantive due
process argument that a section
of the Illinois Highway Code
was an impermissible exercise
of the State's police power);
Schultz v. Lakewood Elec. Corp.,
362 Ill. App. 3d 716 (1st Dist.
2005) (whether the statute setting a 9% post-judgment interest rate violated substantive due
process); Garrido v. Cook County
Sheriffs Merit Bd., 349 Ill. App.
3d 68 (1st Dist. 2004) (Merit
Board's application of the drugfree workplace policy to petitioner "not rationally related to
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the specified purpose of the policy and, therefore, violated petitioner's substantive due process
rights."). Countless other examples exist.
In the non-fundamentalrights arena, substantive due
process is often invoked to challenge legislation or executive
decisionmaking. The hook
courts utilize to justify interfering with legislative or executive
acts is that a law-giver (be it a
county board, municipality, or
the Illinois legislature) or lawenforcer (be it a county commissioner, city mayor, or state governor) may not arbitrarily or unreasonably exercise the "police
power," which is defined as the
power to act for "the protection
of the public health, morals,
safety or welfare."63 Obviously
today, there are few acts that
cannot be justified as in some
way protecting such expansive
concepts as the public health,
morals, safety or welfare-especially since we are far removed from the Lochner era.
Nevertheless, if a law or executive act can be shown to be truly
arbitrary or irrational vis-ii-vis
its ostensible purpose, courts do
invoke substantive due process '
to provide a rernedy.64 Because

59. Id. (emphasis added).
60. People v. Gale, 876 N. E.2d 171, 185 (Ill. App. 1st Dist. 2(07) ("When a sta tu te is cha llenged as unconstitutiona l under d u e process or equal protection, our analysis is essentially the same.").
61. 2007 WL 4200819, a t ' 6.
62. Id. at '9.
63. See id. at -6, wh ich add resses the Illinois legisla ture's power to pass laws, a nd cites Opyt'5 Amoco, Inc. v. Village of South Holland, 149 Ill. 2d 265, 270
(1992), which upheld a municipality's SW1day closing ordinance. See also City of Chicago v. Taylor, which upheld the confisca tion o f a fi rea rm unde r a
Chicago ord ina nce a nd ad d ressed substantive due process by noting that "A rational relationship exists between legisla tion and a legitimate governmental inte rest if the legisla tion tends to prevent some offense or evil or if it tends to preserve the public health, morals, sa fety and welfare to some
degree." 332 III. App. 3d 583, 590 (1 st Dis!. 2(02).
64. See e.g. Garrido v. Cook Coull ty Sheriffs Merit Bd., 349 111. App. 3d 68 (l st Dist. 2004) (Merit Boa rd's application of the d rug-free workplace policy to
petit ioner " no t ra tionally rela ted to the speci fi ed p urpose of the policy and , therefore, violated petitioner's substa ntive d ue process rights. "); Town of
Norma l v. Seven Kegs, Two Tappers and Two Barrels, 234 Ill. App. 3d 715 (4th Dist. 1992) (finding tha t a forfeiture o rdinance failed " to meet even a minimal
test of ra tionality beca use it ex tend s its applica tion to innocent owne rs not in privity with the wrongdoer and thus causes a burden to fall on the sho ulders of the least culpable party in the transaction ."); Messenger·v. Edgar, 157111. 2d 162 (1 993) (invalida ting IMDMA § 501.1 on substantive d ue process
grounds because it precluded parties from tra nsferring or disposing of their non-ma rital property during the pendency of a divorce).
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of separation of powers concerns, however, courts are appropriately leery of indulging in
substantive due process invalidations of legislative (or executive) acts.
Of course, Illinois courts are
not the only ones that utilize
substantive due process outside
of the fundamental rights arena.
Miller relies on U.S. Supreme
Court jurisprudence relating
specifically to a "Iegislature's
authority to set a statutory penalty,"65 and also mentions the
high court's jurisprudence regarding excessive punitive
damages. 66 As the U.s. Supreme
Court has written in a general
sense, the Oue Process Clause
"was intended to prevent government 'from abusing [its]
power, or employing it as an
instrument of oppression' ."67
Thus, in the end, due process is not reducible to two simple concepts. At least for the
purpose of this article, a more
complete due process outline
includes:
(1) procedural due process;
(2)(a) economic substantive due
process (SOP);
(2)(b) fundamental rights SOP;
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(2)(c) abuse-of-power SOP.

protection.
"Finally, I guess I could
hand you the bottles and you
could try to mix up your own
flavor of due process. If my boss
catches us doing that, though,
we're likely to have a reversal of
fortune.
"50 you see, pal, your order's not easy to filL"
Nobody likes a wiseass barkeep, least of all the man who
sat through this one's windy
exposition. Before receiving any
of the shots he ordered, the man
removed his revolver and dispensed a few shots of his own.
As the barkeep lay dying, he
wheezed "but I didn't even get
into the infinite nuances of due
process .... "
Needless to say, due process
played a large part in the
shooter's subsequent trial.

•••
"50 sir," the barkeep continued to his mortal peril, "you
may choose from one of the following shots:
"First, you can take a shot of
procedural due process. You
really can't go wrong with that
one, although its particular
qualities do vary depending on
the bottle.
"Second, you could do a
shot of Lochner-era economic
substantive due process, but I'd
have to go down into the cellar
to dig out a bottle of that. And
it's bound to be rancid, though
some drink it anyway.
"Third, I can serve you a
fundamental-rights substantive
due process shot. That's pretty
exclusive stuff, though. Not
cheap.
"Fourth, I can pour you a
shot of non-fundamental-rights,
rational-basis style substantive
due process. That one's pretty
popular, especially in these
parts, partly because some people mistakenly order it when
they really want a shot of equal

Stephen J. Rice is an associate with
Lesser, Lutrey & McGlynn, LLP, in
Lake Forest, where his drink orders
consist primarily of probate litigation,
probate administration, and estate
planning. He was formerly a Staff
Attorney with the Nineteenth Judicial
Circuit in Waukegan, and is a Co-Editor
of The Docket. He can be reached
at rice®l1mlegal.com.

2007 WL 4200819, al ~6 (citing St. Louis, Iron Mountain, & Southern Ry. Co. v. Wilfiams, 251 U.S. 63, 66 (1919».
Jd. at -10·11, citing both BMWv. Gore, 517 U.S. 559 (1996) and State Fann Mut . Auto. Ins . Co. v. Campbell. 538 U.s. 408, 438 (2003). As an aside, it is
interesting to note the criticism that these two cases engendered came from
both the liberal and conservative sides of the bench and related to the Court's
utilization of substantive due process. In BMW, Justice Scalia wrote "The most
Significant aspects of today's decision-the identification of a 'substantive due
65.
66.

REAL ESTATE APPRAISALS

process' right against a 'grossly excessive' award, and the concomitant assumption of ultimate authOrity to decide anew a matter of 'reasonableness'
resolved in lower court proceedings-are of course not new . .. . Today' s decision, though dressed up as a legal opinion, is really no more than a disagreement with the community's sense of indignation or outrage expressed in the
punitive award of the Alabama jury, as reduced by the State Supreme Court."
517 U.s. at 599-600 (Scalia, J. dissenting). ln State Fann, Justice Ginsburg wrote
that "in a judicial decree imposed on the States by this Court under the banner
of substantive due process, the numerical controls today's decision installs
seem to me boldly out of order." 538 U.S. at 438 (Ginsburg, J., dissenting).

67.

DeShaney v. Winnebago Counly Depl. of Social Serv., 489 U.s. 189, 196 (1989)

(quoting Davidson v. Cannon, 474 U.S. 344,347 (1986) (internal citations
omitted).
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Why Do Today What You Can
Put Off 'Til Next Year ... ?
by Daniel Jasica

A

Plaintiff's Right to
Refile a Voluntarily
Dismissed Complaint
Pursuant to Section 13-217 of
the Code of Civil Procedure
Trumps a Defendant's Expectation of "Reasonable Diligence"
in Service of Process Pursuant
to Illinois Supreme Court Rule
103(b).

I. INTRODUCTION
Pursuant to § 13-217 of the
Code of Civil Procedure,1 a
plaintiff can indirectly effectuate a one-year extension to an
otherwise-applicable statute of
limitations merely by filing,
and then immediately voluntarily dismissing, a civil complaint. The Illinois legislature
sought to close this "loophole"
in 1995 by amending § 13-217.
Unfortunately (or fortunately,
depending on one's perspective), this legislative "fix" was
one of the "babies" thrown out
with the tort reform "bathwater" when the entirety of
Public Act 89-7 was held unI.

2.
3.
4.

constitutional by the Illinois
Supreme Court in 1997.2 But
creative lawyers abound, thus
setting the stage for a less direct challenge to what is perceived by some as the inherent
unfairness of one aspect of
§ 13-217.
The Illinois Supreme Court
recently considered the interplay between § 13-217, which
allows a plaintiff to refile a
complaint within one year
from the date of a voluntary
dismissal, and Illinois Supreme
Court Rule 103(b), which obligates a plaintiff to exercise reasonable diligence in effectuating service on a defendant. In
Case v. Galesburg Cottage Hospital,3 the Supreme Court held
that the time period between
the date of the voluntary dismissal of the initial suit pursuant to § 2-10094 and the subsequent refiling pursuant to § 13217 should properly be excluded
from any determination of
whether the plaintiff exercised
reasonable diligence in effecting service under Rule 103(b).

7351LCS 5/ 13·217.
Best v. Taylor Machine Works, 689 N.E.2d 1057, 179111. 2d 367 (1997) .
Case No. 103879, 20071U. Lexis 1707, 2007 WL4373356 (lll. December, 13, 2007) (Case No. 103879).
7351LCS 5/ 2-1009.

In effect, only the time periods
that the complaint was pending-that is, the period before
the first dismissal and the period after the refiling-should
be considered by a Court in its
Rule 103(b) analysis. This article discusses the Supreme
Court's ruling and its rationale.

II. STATUTES AND RULES
INVOLVED
Section 2-1009(a) of the
Code of Civil Procedure provides:
[T]he plaintiff may, at any
time before trial or hearing
begins, . . . , dismiss his or
her action or any part
thereof as to any defendant,
without prejudice, by order
filed in the cause.
Section 13-217 of the Code
of Civil Procedure provides
that:
In . . . any .. . act or contract
where the time for com-
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mencing an action is limited, if .. . the action is voluntarily dismissed by the
plaintiff, ... then, whether
or not the time limitation
for bringing such action expires during the pendency
of such action, the plaintiff . . . may commence a
new action within one year
or within the remaining period of limitation, whichever is greater, ... after the
action is voluntarily dismissed by the plaintiff ....
Illinois Supreme Court Rule
103(b) provides that:
If the plaintiff fails to exer-

cise reasonable diligence to
obtain service on a defendant, the action as to that
defendant may be dismissed without prejudice,
with the right to refile if the
statute of limitation has not
run. The dismissal may be
made on the application of
any defendant or on the
court's own motion.

III. UNDERLYING FACTS
Plaintiffs Art and Linda
Case filed a medical malpractice lawsuit against a doctor
and multiple health care providers on April 25, 2003, arising out of alleged acts of negli5.
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gence occurring in May 200l.
Given the impending limitations expiration, in lieu of the
medical care provider affidavit
required to support a malpractice suit under 735 ILCS 5/2622(a)(1),5 plaintiffs' counsel
filed an attorney's affidavit requesting an additional 90 days
to file such report, as allowed
by § 2-622(a)(2).
At the time of their initial
filing, plaintiffs' counsel instructed the circuit court clerk
110t to issue a summons against
any of the defendants and none
were served with process. 6 Less
than one month after filing the
suit (and prior to the filing of
any medical care provider affidavit), plaintiffs voluntarily
dismissed the suit pursuant to
§ 2-1009(a).
On April 12, 2004-within
one year of the dismissal as allowed under § 13-217/ but beyond the two-year statute of

limitations generally applicable
to malpractice actions 8plaintiffs refiled their suit with
the required medical care provider affidavit. Service was obtained upon all defendants
within two weeks of refiling.9
The defendants promptly
moved to dismiss, arguing that
the two-year statute of limitations had expired prior to filing
of the suit. Defendants also
filed an answer to the complaint. In their response to the
motion to dismiss, plaintiffs
argued that limitations had not
expired because the original
suit had been filed within two
years of the alleged acts of negligence and the complaint had
been refiled within one year of
the voluntary dismissal of the
original suit as allowed under
§ 13-217.10
Defendants, previously unaware of the initial filing of the
complaint, sought to withdraw

6.
7.

Note: Public Act 89-7, which purported to amend this section of the Code of Civil Procedure, was held unconstitutional in its entirety and is therefore of no effect.
Case, 2007 III. Lexis 1707, at .. 2.
Nole: Public Act 89-7, which purported to amend this section of the Code of Civ il Procedure, was held unconstitutional in its en tirety and is there-

8.
9.
10.

fore of no effect.
735 ILCS 5/13·212.
Case, at "34.
1d. at "4 .
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their answer and moved to dismiss pursuant to Illinois Supreme Court Rule 103(b), contending that plaintiffs failed to
exercise reasonable diligence in
serving the defendants. The
trial court granted the motion,
concluding that the plaintiffs
had not exercised reasonable
diligence in effecting service
because almost one year had
passed from the filing of the
initial complaint to the date of
service of the reftled action. l1
The trial court, relying on Lewis
v. Dillon, 816 N.E.2d 715, 352
III. App. 3d 512 (1st Dist. 2004),
noted that by filing the initial
complaint but never attempting or effectuating service,
plaintiffs had denied the defendants the right to know they
had been named in a lawsuit
on a timely basis as contemplated by Rule 103(b). The appellate court affirmed the dismissal. The Illinois Supreme
Court reversed and remanded.
IV. THE ILLINOIS SUPREME
COURT'S HOLDINGS

A court may consider many
factors when determining
whether to allow or deny a
Rule 103(b) motion, including, but not limited to: (1)
the length of time used to
obtain service of process; (2)
the activities of plaintiff; (3)
plaintiff's know ledge of the
defendant's location; (4) the
ease with which defendant's whereabouts could
have been ascertained; (5)
actual knowledge on the
part of the defendant of
pendency of the action as a
result of ineffective service;
(6) special circumstances
that would affect plaintiff's
efforts; and (7) actual service on defendant. There is
no specific time limitation
provided by Rule l03(b).
Rather, a court must consider the passage of time in
relation to all other facts
and circumstances of each
case individually. A ruling
on a motion to dismiss pursuant to Rule 103(b) will not
be disturbed absent an
abuse of discretion. 12

A. Rule 103(b) Standards

The Court began its analysis by reiterating the factors a
trial court may consider in the
context of a Rule 103(b) motion
to dismiss for failing to exercise
reasonable diligence in obtaining service:
11 .
12.

13.
] 4.
15.
16.
17.

Thus, although plaintiff has
the burden of proving reasonable diligence in effecting service if challenged,13 such a
showing can be based upon
these articulated factors as well
as any other factors that a
plaintiff believes explain or jus-

[d . at ' 5.
Id. at -7--8 (i ntema{ cites omitted).
S'8a[ v. Sacco, SSS N .E.2d
720, 136 Ill. 2d 286 (1 990).

71 9,

Case, a t ~ .
[d. a t 'II.
[d. a t '12.
[d. a t '23.
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tify the delay in service. The
trial court has broad discretion
in ruling on a Rule 103(b) motion.
B. Only the Period that the
Initial or Refiled Complaint
was Pending Matters

On appeal, plaintiffs argued
that the trial court "should
have considered their diligence
in serving defendants prior to
dismissal and after refiling, but
not the period in between
when no complaint existed."14
Including the time between
dismissal and refiling for purposes of Rule 103(b) would, in
plaintiffs' view, render Section
13-217 meaningless.IS Defendants concurred that plaintiffs
had a statutory right to refile,
but posited that such a right
was still subject to a defendant's expectation of reasonable diligence in effecting service as enforced through Rule
103(b).16
The Court agreed with the
plaintiffs and held that "the
time that elapses between the
dismissal of a plaintiff's complaint and its refiling under §
13-217 is not to be considered
by a court when ruling on a
motion to dismiss for a violation of Rule 103(b)."17
[T]o hold that the Rule 103
(b) clock may continue run-
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ning after a complaint is
dismissed, would essentially be reducing the time
to refile granted by section
13-217 from "one year or
within the remaining period of limitation, whichever is greater," to a period
subject to the discretion of
the circuit court. As we
[have previously held], section 13-217 grants a plaintiff
the absolute right to refile a
dismissed complaint. We
may not infringe upon this
statutory right to refile. 1S
The Court distinguished the
authorities relied upon by defendants on a number of
bases,19 including that: 1) there
was no Rule 103(b) motion
pending at the time plaintiffs
sought a voluntary dismissal of
the initial complaint;20 2) the
plaintiffs' initial complaint had
been on file only one month
prior to the voluntary dismissal
and service was obtained
within two weeks of the refiling of the complaint;21 and 3)
the plaintiffs had dismissed the
case while further investigation
of the merits was taking
place. 22 During the period that
"the action is dismissed, and
not pending, there is no reason
to serve a defendant with proc18.
19.

Th~
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ess" and "there is nothing to
delay, and nothing to be diligent about."23
Nonetheless, a trial court
will consider "the periods before a dismissal and after a refiling as separate entities that
are to be added together in determining diligence. "24 Thus,
one cannot magically "restart"
the Rule 103(b) reasonable diligence clock by voluntarily dismissing a complaint; the Rule
103(b) clock is merely stopped
upon dismissal and recommences upon refiling.
The Court remanded the
matter to the trial court to consider anew the defendants' motion to dismiss pursuant to
Rule 103(b) without including
the period of time between the
dismissal and the refiling in its
reasonable diligence analysis. 25

V. CONCLUSION
Notwithstanding a clever
argument to the contrary, Rule
103(b) cannot be employed to
undermine a plaintiff's statutory right to refile a complaint
within one year of a voluntary
dismissal. So long as a plaintiff
exercises reasonable diligence
in effectuating service on a defendant during the combined
periods that the initial and re-

filed complaints are actually
pending, Rule 103(b) is satisfied. The intervening period
between the date of voluntary
dismissal and the date of refiling will not be considered for
Rule 103(b) purposes.
When faced with a fastapproaching limitation cutoff
but a need for more time to review and research a potential
claim before heading headlong
into litigation (and subject to
an attorney's obligations under
Illinois Supreme Court Rule
137), a viable option remains
to: 1) file a complaint against
all potential defendants, 2) take
an immediate voluntary dismissal, 3) refile within one year
of the date of dismissal and 4)
promptly effectuate service
thereafter. This strategy may
allow you to extend limitations
without incurring the added
cost and challenges of fullblown litigation until refiling.

Daniel Jasica is the Chief of the
Civil Trial Division of the Lake
County State's Attorney's Office.
Prior to joining the State's
Attorney's Office, he worked
in private practice in
Dallas, Texas, and Chicago.

Id. at "12.
Id. at *12·22.

20. Compare O'Connell v. St. Francis Hospital, 492 N .E.2d 1322, 112111. 2d 273, 283 (1986) (when Rule 103(b) motion pending at time .... oluntary dismissal
sought, trial court should first rule on the motion to dismiss before taking up the motion for voluntary dismissal).

21 . Compare Musknt v. Sternberg, 521 N.£.2d 932, 122 Ill. 2d 41 (1988) (initial complaint had been on file two years before voluntary dismissal taken and
thus no reasonable diligence shown for period that complaint was actually pending).

22.

Compare Lewis v. Dillon, 816 N.E.2d 715, 352 111. App. 3d 512 (1~! Dist. 20(4) (Section 13-217 not implicated by defendants Rule 103(b) motion to dismiss because the case remained pending while plaintiff further investigated whether he had a meritorious case or not).

23. Id. at "14.
24. Case, at ·18.
25. Id. at "23-24.
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Administrative Agencies
and Meat Loaf

]

by Hon. Daniel B. Shanes

A

I

J

fter
spending
41
months
in federal
prison, Virgil Jones
learned the hard way about
both the limited scope of an administrative agency's authority
and that llIinois has but one appellate court.
1n January 1999, Jones, who
is a former Chicago alderman,
was convicted in federal court
of various felonies related to
misconduct in office. After completing his sentence, Jones filed
nomination papers seeking election again as a Chicago alderman. Unfortunately for Jones,
however, § 3.1-10-5(b) of the llIinois Municipal Code (65 ILCS
5/3.1-10-5(b)) provides that a
person who "has been convicted
in any court located in the
United States of any infamous
crime, bribery, perjury or other
felony" is "not eligible for an
elective municipal office." Based
upon § 3.1-1O-5(b), Jones's
nomination papers were challenged before the local electoral
board, the Board of Election
Commissioners of the City of
Chicago.
The election board assigned
the challenge to a hearing examiner, who determined that because Jones was a convicted

felon whose right to hold municipal office had not been restored (see 10 ILCS 5/29-15), he
was ineligible to hold the office
of alderman. As a result, the
hearing examiner recommended that the election board
sustain the objections to Jones's

nomination papers.
The election board, however, ultimately rejected the
hearing examiner's recommendation because it concluded that
§ 3.1-10-5(b) of the municipal
code was "unconstitutional and
unenforceable as a violation of
equal protection."

The challenger promptly
filed a complaint in the Circuit
Court of Cook County pursuant
to the Administrative Review
Law (735 ILCS 5/3-101 et seq.),
seeking judicial review of the
election board's decision. The
circuit court affirmed the election board's decision, and the
matter was appealed directly to
the Illinois Supreme Court.
The Supreme Court reversed
both the circuit court and the
election board. 1n doing so, it
sternly reminded the election
board of the extent of its authority as an administrative agency
and the circuit court of its obligation to follow controlling
precedent from all districts of
the appellate court.
Addressing the election
board's decision, the Supreme
Court noted that an administrative agency possesses only those
powers conferred upon it by
law. Administrative agencies
have no authority to declare a
statute unconstitutional, or even
to question a statute's validity.
See Texaco-Cities Service Pipeline
Co. v. McGaw, 182 1lI. 2d 262, 695
N.E.2d 481 (1998). The Supreme
Court concluded that the election board's decision was void
because, by basing its ruling on
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its determination that § 3.1-10-5
(b) of the municipal code was

unconstitutional, the board
clearly exceeded its authority.
Because the election board's
decision was based upon a legal
determination it lacked the authority to make (and directly
contravened provisions of the
Municipal and Election Codes,
which the election board was
required to follow), the circuit
court erred by failing to vacate
the election board's decision.
Moreover, in denying the
challenge to the election board's
decision, the circuit court had
also rejected the Fifth District
Appellate Court's decision in
People v. Hofer, 363 Ill. App. 3d
719, 843 N.E.2d 460 (5th Dist.
2006). In Hofer, the appellate
court considered and rejected an
identical argument as relied
upon by the electoral board
challenging the constitutionality
of § 3.1-1O-5(b) of the Municipal
Code. No other decision from
either the appellate court or Supreme Court conflicted with
that precedent.
The Supreme Court strongly
repudiated the circuit court's
failure to follow Hofer, noting
that although "Hofer was de-

cided by a panel of the appellate
court from the Fifth District, not
the First District, where the Circuit Court of Cook County is
located, that is of no consequence." The Supreme Court
reiterated that "it is fundamental in Illinois that the decisions
of an appellate court are binding on all circuit courts regardless of locale. The notion that
circuit courts are bound only by
the appellate court decisions
from their own district is a relic
of the pre-1964 Illinois Constitution of 1870 and has been expressly disavowed by our court.
Until this court says otherwise,
an appellate court's decision
must therefore be followed regardless of the appellate court's
district." [Internal quotations

and citations omitted.)
With apologies to Meat Loaf,
while an administrative agency
may do anything for love, it
can't do that: declare a statute
unconstitutional.
For Virgil Jones, it all meant
that he would be sitting that
election out.
The case is Bryant v. Board of

Election Commissioners of the City
of Chicago, 224 Ill. 2d 473, 865
N .E.2d 189 (2007).
Han . Daniel B. Shanes is an
Associate Judge in the Nineteenth
Judicial Circuit in Lake County.
Judge Shanes currently serves as
Secretary of the Lake County Bar
Association and is a member of
The Docket Editorial Board.
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LfBA
Executive Board Meeting
11

December 20, 2007, Minutes
by Hon. Daniel B. Shanes, Secretary

M

[

embers Present: Rick
Lesser, Bryan Winter,
Scott Gibson, Perry
Smith, Marjorie Sher, Amy Darling, and Hon. Daniel Shanes.
1. Minutes Approved: The
Board approved the minutes
from the November 15, 2007,
Board meeting.
2. Treasurer's Report: There
was an increase in our
monthly bottom line from
dues payments coming in.
After January 1, Amy will
prepare a list of those members who have not yet paid
their dues, and Perry Smith
will contact them before the
late fee is applied on February 1.
The Holiday Party was
very well attended and a
success. We were able to use
some funds originally budgeted for a membership appreciation event for the holiday party, which kept the
costs well within the budget.
3. Gridiron Committee: Kickoff meeting will be held
January 9 at Hussey's in
Waukegan. Approximately
$9,000 in ads in the playbill
have already been bought.
We are pushing for outside
businesses and law firms to

purchase ads.
4. Executive Director's Report:
We must renew our MCLE
certification this year; approval should not be a problem. The fee will be $2,000
based upon having the same
number of CLE-eligible programs. This renewal cycle
should carry us to 2011.
Amy Darling is finalizing
the agreement with the bank
to begin accepting credit
card payments, and the system should be in place by
February. The Board asked
Amy to investigate the possibility of having an automatic
renewal option for each billing cycle.
A new website company
has been selected for the
LCBA. They will assist us in
making our website more
user-friendly and useful, as
well as serve as the webmaster. The Board discussed different options for the website, including a variety of
services provided by our
website for our members.
Amy is reviewing the
draft of the employee handbook and will return it to
Bryan Winter and Marjorie
Sher with comments. The

new handbook should be
completed within the next
couple months and well
within this fiscal year.
Lexis-Nexis and Westlaw
both have new reps, and
Amy is in contact with them.
Once the new reps are in
place, we hope to finalize the
contracts for their participation as Friends of the Program.
Joe Modica from Dam,
Snell approached us regarding the possibility of hosting
a joint MCLE seminar directed toward the family and
probate/estate planning bars
on valuation and related issues. The program would be
a half day, with a reception
following. We are looking at
holding the seminar at the
University Center. The
Board agreed to sponsor the
seminar, and will review the
appropriate fees and arrangements in January.
5. Public Statement Policy:
Following up on last
month's meeting, Marjorie
Sher presented a draft updated policy to the Board
regarding requests to publicize events to its membership. After discussion, the
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6.

7.

B.

9.

10.

1.

Board approved the updated
polic y as stylistically
amended.
High School Mock Trial:
The Board approved again
supporting the annual high
school mock trial event held
at the Courthouse in February with $500.
Civil Trial Committee
scholarship: The Civil Trial
and Appeal Committee has
discussed raising money to
fund a law school scholarship. The Board applauds
the intent of the Committee,
but agreed that all financial
commitments must be made
by the Executive Board.
Lawyers Assistance Program: The Board discussed a
possible seminar with the
Lawyers Assistance Program
(LAP), and concluded that a
LAP brown bag seminar
would be beneficial. Deb
Goldberg will organize the
brown bag, and Judge
Shanes will contact Justice
Warren Wolfson regarding
the presentation.
March Business Meeting:
The Board agreed to reschedule the March business
meeting to March 1B, 200B,1
to avoid conflicting with
Spring vacations. Amy is
looking into various venues,
and the Board will consider
those plans at its January
meeting.
Meeting Adjourned: The
meeting was adjourned. The
next regular Executive Board
meeting is scheduled for
January 17, 200B.
As noted in the President 's Page, the dale
for the business meeting has been changed
from March 18 to March 20.
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New arrival: Congratulations to Lena Memmos
and her husband Nicholas on the birth of their son
Andreas Raphael Nicholas MiUisis! He was 9 lbs. 6
oz. and was born on December 13, 2007. Lena is an
attorney at Daniels, Long & Pinsel and works primarily in the area of family law. We wish you the
best!
New position: Laura Homer recently joined the
firm of Noonan, Perillo & Polenzani, where she is
practicing family and juvenile law. Laura has been
practicing since 1992 and was a former State's Attorney. She is very excited about her new position.
Best of luck Laura!
New business: Mark Belokon decided he was tired
of so much litigating and court and has opened
Frank's Diner in Kenosha, Wisconsin. He also recently released a new orthopedic cane that can be
found by googling strongarm canes! The diner is
open on Friday and is by reservation only. You can
visit the website at dinneratfranks.com and see
what head chef Elliot Hunt is preparing. Mr. Hunt
is a saucier who was trained in Europe and previously worked in Napa Valley. Mark was admitted
as an attorney in 1978 and came to Waukegan in
1980. He has an office in Waukegan and is still engaging in transactional work. He is busier than ever
and has described the opening of his restaurant as
an "awesome experience." Congratulations Mark!
New arrival: Cynthia Pruim Haran and her husband Michael Haran welcomed the birth of their
daughter Claire Pruim Haran on December 7, 2007.
Claire was born at 9:43 p.m. and was 7 lbs. 15 oz.
and 21 inches long. Cynthia is a Sr. Assistant Public
Defender and is running on the Democratic ballot
for Clerk of the Circuit Court. Congratulations on
your new addition!
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LfBA
1 Civil Trial and Appeal Committee
January 17, 2008, Minutes
by Richard N. Kessler, Chair

M

embers
present:
David
Ganfield,
Bruce
Bernstein,
Perry Smith, Michael Betar, Judge Skip Tonigan, Rick Foss, Brian Wanca,
Judge Michael Fusz, Michael
Furlong and Chair Rick
Kessler.
We had a small but enthusiastic gathering of advocates
who braved the cold and wind
to join in camaraderie and discussion of current cases and
issues corning out of the courts
of second chances. Judge
Brady was kind enough to
send in some highlights of recent decisions covering a spectrum of topics, which are addressed below.
The decision of the Committee with the most imminent
impact is that we are returning
to McCormick's Restaurant
and Lounge (now smoke freel
in Lake Bluff. For those of you
who cannot remember the address or wish to join us for the
first time, McCormick's is located at 5 W. Skokie Boulevard
in Lake Bluff. The next meeting is FEBRUARY 28, 2008, at
5:00 p.m. The upcoming

Spring Shotgun Seminar
(planned for May 22, 2008) will
be discussed.
Our committee has the
ability, along with the other
committees, to help shape the
quality of educational programs offered in our community, as well as to continue to
foster a direct dialogue with
the bench and court administration. Our monthly meetings make a difference on
many aspects of the practice of
law in Lake County. Your continued attendance is appreciated, since the committee is
only as strong as its membership.
The Lake County Bar Association and the Lake County
Medical Society will have their
Annual Joint Dinner on March
4,2008, at Lovell's in Lake Forest. This year's speaker is Dino
Rumoro, DO. Dr. Rumoro will
speak on bioterrorism and our
level of preparedness. Dr. Rumoro is clinical chairperson for
the Department of Emergency
Medicine at Rush University
Medical Center in Chicago.
Contact Amy Darling at the
Bar Office for reservations and

further information.
Judge Brady - Recent Cases:
Rose v. M ercedes-Benz, No. 106-1266, Dec. 28,2007
Reversible error to allow
lay testimony of car's reduced
value due to numerous mechanical problems; insufficient
foundation. This case lays out
a treatise on admission of lay
witness testimony on issues of
damages to personal property.
Williams v. City of Evanston,
No. 1-06-3392, Dec. 28, 2007
Affirmed motion for summary judgment for defendant
in car / ambulance crash. Close
question here. Also without
expert testimony, plaintiff laid
insufficient foundation to admit photos of cars as evidence
of ambulance speed. Case presents treatise on issue of willful and wanton conduct in tort
immunity context. See Hudson
v Chicago, No 1-05-2822, Dec.
14, 2007, which affirmed denial of defendant's motion for
new trial after plaintiff's $17.5
million verdict. There was sufficient testimony for jury to
conclude that officer, who en-
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tered expressway to provide
assistance to officers in pursuit
of fleeing suspect, was not engaged in the enforcement of
law thereby defeating defendant's tort immunity defense.
Also, trial court properly admitted testimony of plaintiff's
reconstruction expert as illustrated in part by computer
simulation.
Smith v. Bogard, No. 4-060240, Dec. 26, 2007
Affirmed dismissal of
Plaintiff contractor's complaint
for unpaid balance of construction work because plaintiff
failed to obtain a written
agreement for the work and
failed to provide consumer information pamphlet as required by the Horne Repair
and Remodeling Act.
Heriford v. Moore, No. 4-070324, Dec. 26, 2007
Reversed and remanded
trial court's barring of plaintiff's expert's testimony on cost
of repairs, which was not disclosed because defendant
never propounded interrogatories. In absence of interrogatories, there is no duty to disclose under Supreme Court
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Rule 213(f).
McGill v. Garza, No. 1-063027, Dec. 13,2007
Affirmed trial court's
award of fees based on quantum meruit. Plaintiff's attorneys, who had contingent fee
contract with client, withdrew
after client refused to settle,
which resulted in client filing
complaint with ARDC. Good
review and discussion of cases
dealing with such issues.
Will v. Northwestern Univ.,
No. 1-06-1642
Affirmed trial court's dismissal of individual beneficiaries' (of deceased football
player) lack of standing to appeal the imposition of settlement of wrongful death and
survival actions ($16 million)
because of lack of authority to
control the litigation and because of minors' interest
sought to be protected as determined by court appointed
GAL. The settlement had followed a mediation with retired
Judge O'Connell.
Chandler v. American Fire
and Cas., No. 4-06-0994
Affirmed dismissal of
plaintiff's complaint-alleging
breach
of
duty to settle
and seeking
Conference Room Available
Computer· Aided Transcription
punitive
Minuscripts
damagesbecause
it
L & L Reporting Service, Inc.
was not filed
wi thin the 5COURT REPORTERS
28 Years Experience
year limita9 North County Street
tions period.
Waukegan. IL 60085
(847) 623-7580
Case is a litFAX (847) 623-7597
Lori A. Eder
tle confusing
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because along the way, Plaintiff had made a recovery after
years of baUling with the carrier. Case provides an updated
treatise on issue of bad faith
refusal to settle, and underscores the rule that a plaintiff
must make a policy demand
prior to judgment to be entitled to punitive damages.
Bublitz v. Wilkins Buick, No.
2-06-1305, Dec. 6, 2007
Affirmed trial court's denial of jury trial (Magnusson
Moss Warranty Act), even
though both parties made a
jury trial demand because equitable relief with damages
was sought, not just damages.
Right to jury trial exists under
Illinois Constitution only if it
existed at common law. Case
presents dissertation on right
to jury trials.
GarJey v. Columbia LaGrange
Hosp., No. 1-06-2908, Dec. 5,
2007
Certified questions answered, holding that when
plaintiff entered settlement
agreement with two defendant
doctors during jury deliberations of medical malpractice
wrongful death case, in which
the parties agreed that settlement would be void if the defendant hospital obtained a
new trial, and hospi tal did get
a new trial on appeal, the doctors maybe included in re-trial
despite a jury verdict in favor
of one of the doctors. Also,
damage issues not restricted
by collateral estoppel.

February 2008
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LfW
Family Law Committee
by Thomas M. Gurewitz, Chair

A

s I write this edition of
the Family Law Minutes, it's about 3 degrees out with a 15 degree below zero wind chill but the sun
is shining brightly and it leads
me to thinking of April. Ah,
the blossoms will be blooming;
the gentle winds will wisp
across the large body of water
foreshadowing the warm
months ahead as we'll be eagerly approaching summer.
I'm imagining the bustle at
government agencies; the
multi-lingual eateries that will
be packed with hungry patrons and diverse cultural activities abounding throughout
the area. "What," you say,
"you're thinking April in
Washington D.C.?" No, I'm
talking about Waukegan!
The seminar is rapidly taking shape and it appears to be
a very exciting trip. The welcoming party will be Thursday
at the hotel (free for attendees).
The seminar will take place
from 8:00 a.m. to noon on both
Friday and Saturday (a continental breakfast will be available).
The Friday activity promises to be a super event. We'll

be going to the Arlington National Cemetery. Joe Busche,
Ann Conroy's son, is the Regiment Commander at Fort
Myer commanding the guard
at Arlington. We're in the
process of arranging a tour of
the cemetery including JFK's
Memorial, the Custis House,
and a tour of the tomb guard
quarters. We hope to lay a
wreath at the tomb of the Unknown Soldier. Hey, who's
buried ... never mind.
Saturday's dinner is at an
Italian restaurant, Aria, which
got good reviews and is convenient by Metro. It's also near
the Reagan Center, which is
apparently a tourist attraction
as well.
The deadline for hotel reservations is March 14, 2008.
We would like all seminar participants to register by April 1,
2008 (that's approximate).
Books will be available for
pick-up at the Bar Office on
April 7, 2008. We still need
speakers, so there's still some
time available if you're interested in speaking or have a
topic tha t needs to be researched. The Docket should
contain the registration form

for your review. Airfare is currently around $200 round trip
and there appears to be plenty
of flights to the surrounding
Washington D .C. area. The hotel is located on the south side
near downtown, so its actually
closest to Reagan Airport.
Please remember the
Child's Representative Training is on March 18 and 19 at
CLC from 9:00 a.m. to 3:30
p.m. at Auditorium Building
"c." The cost will be $50 per
day plus $10 per day for lunch.
The first day, March 18, is for
beginners, but we'll have several topics (relevant case law;
child development; differentiation of roles) that would be
helpful for anyone interested
in child's rep work. Day two
will involve issues such as parental alienation, UCCJEA,
PKA, the Hague Convention
and a panel discussion with
various judges. Attendance
will give you 5 hours of CLE
credit per day and will satisfy
the Lake County Bar Association requirement for qualification for child's rep training.
The Court System has sent
out an e-mail as Judge Winter's post-decree cases have

Page 12

February 2008

The Docket

been divided. The list shows
which ones have been reassigned to Judge Strickland. If
you did not get a copy of that
e-mail, please feel free to call
me and I'll send a hard copy
for your review.
Prove ups are in Courtroom 105A. It's small but it's
the best we can do at present.
Judge Hall has started a movement seeking to build a new
courthouse on the south side
across from the criminal
courts. We need to cooperate
now to make the court system
not only manageable but an
appropriate venue for our clients who use it. But we also
need to be active ilnd involved
to let the County Board know
how serious the overcrowding
s ituation is at the courthouse. I
hope thilt there arc others who
arc as interested in this project
as I am, as the facilities certainly reflect on the Lake
County System, the Bar in general, and our Filmily Law area
in particular.
The Gridiron is scheduled
for February 22 and 23 at The
Arboretum Club at 401 Half
Day Road in Buffalo Grove.
Cash Bar at 5:30 and Dinner at
6:30 p.m. Dinner and show are
$70 per person. You can still

purchase ads and I suspect
that there is still time to get involved in all facets of the
show. Please contact Amy at
the Bar (244-3143).
NEW FORM ALERT - If
you're trying to continue a
trial, please note that there's a
new form that the court wants
you to fill out showing your
reasons. It's a way for the
court system to keep track of
the continuances and will be
helpful to the Supreme Court,
which, at least with custody
issues, requests that reasons be
provided for d elay.
Mark Peavy has taken over
the Bar Foundation and is in
the process of talking with
Elaine Flanigan regarding setting up the Wayne Flanigan
Scholarship Fund . It's my understanding thilt we have
about $20,000 in the fund and
we needed $25,000 to obtain
an endowed scholarship to the
University of Illinois Law
School. Mark ilnd Elaine will
be discussing various uses for
the scholarship fund and I'll be
checking in from time to time
making sure that the Wayne
Flanigan Scholarship is up and
runnIng.
We're losing Judge Waites
to Juvenile Court in February

but bringing back Judge Waldeck to 221. I guess old Family
Law Judges don't fade awaythey want to come back! Anyway, a welcome back to Judge
Waldeck.
Please note tha t there's a
Judicial Conference that Judge
Winter and Judge Strickland
are attending from January 29February 1. Judge Ortiz and
Judge Waller are also going to
a different conference from
January 28-30. So please note
that on at least January 29 and
30, we'll be down to only
Judge Brodsky. Please plan accordingly.
The next evaluator's meeting will be at noon on January
25, 2008, in C-103. Please attend if you are able-your
chance to discuss the hot and
burning issues facing the custody evaluators in our practice
of law'
Dates judges not in attendance:
WALLER:
01 / 28,01/29 & 01 / 30
WINTER:
0] /29,01/30,01/3] & 02/01
ORTIZ:
01/28,01 / 29 & 01 / 30
STRICKLAND:
0] / 29,01 / 30,01 / 31 & 02 / 01

Next Meeting:
Tuesday, February 19, 2008
Noon in C-103
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LfBA
Wi lis, Trusts, and
Probate Committee
January Minutes
by Liz Rochford, Chair

H

APPY NEW YEAR!
The Wills, Trusts,
and Probate Committee did not meet in January,
but will have another meeting
on Tuesday, February 12, 2008,
in Courtroom C-307 at 12:00
p .m. Please join us l
Wills, Trusts, and Probate
updates are as follows:
1. Computer News, the newsletter of Lake County Recorder of Deeds MARY
ELLEN
VANDERVENTER, provides highlights
for the past year. Even with
the slow real estate market,
the recorder of deeds office
recorded 176,694 documents in 2007. In March
2007, the "On-Line Internet
Access" for businesses and
firms became accessible allowing 24-hour access and
the opportunity for members to work from a home
or office rather than visit
the Recorder's office. On
January 10, 2008, the
county recorded its first
electronic document, a

mortgage from First American Lende rs Advantage
from Ohio. The office continu es to implement new
programs to save the
county money, as well as to
protect its residents with its
continued aggressive campaign against mortgage
fraud .•
2. "ISBA wants abandoned
trusts to go to legal aid"The ISBA Board of Governors and Assembly endorsed a recommendation
that entails amendments to
the Uniform Distribution of
Unclaimed Property Act
and the Supreme Court
rule on safekeeping of
property. If enacted, the
amendment would prevent
unclaimed fiduciary property held in a lawyer's trust
account for more than five
years from escheating to
the state's general revenue
fund; instead, the abandoned funds would be diverted to the Lawyers Trust
Fund of Illinois. Chicago

Onily Law Blllletill, January
3,2008.'
3. "Estate Headache: Selling
High-Priced Family Home"
- Many families face huge
stress and turmoil after a
parent di es and leaves the
family home to be divided
among the children. The
New York Times recently
reported on the issue, notmg that stress during an
aging parent's demise can
ca rryover into sibling rivalry and emotiona l power
plays during the period
that the house is for sale.
Trying to get numerous
heirs to agree on price can
be a nightmare for the real
estate agents and attorneys
involved. ABA j oumal,
January 8, 2008 .•
4. HB 4195 makes a slight
amendment to the title of
735 lLCS 5/15-1101. The
statute wi ll now be known
as the "Illinois Mortgage
Foreclosure Law." *
5. "Even Lawyers Get the
Blues: Opening up about
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Lake County's Top Lawyers
Depend on

Nina Dudziak Court Reporters, Ltd.
· General court reporting
· Meetings
· Same-day rough ASCII disks
· E-transcripts
· Keyword indexing

· Medical and technical reporting
· Real-time and closed captioning
· Daily and expedited delivery
· Condensed transcripts
· Conference room in Waukegan

Chicago Office
120 West Madison Street
Suite 616
Chicago, IL 60602

Lake County Office
33 North County Street
Suite 400
Waukegan, IL 60085

Phone: (312) 701-1707

Phone: (847) 406-3200

Fax: (312) 701-1708

Depression"-It's es timated that 19% of attorneys suffer d epression at
any given time, while only
50/., of the general population suffers similarly. In the
past, relatively few if any
firms or attorneys openly
discussed issues such as
d epression, anxiety, drinking problems, or even suicidal thoughts, because attorneys fea red losing clients
by bringing these issues
out into the open. The
structure of the billablehour, adversarial work,
and constant deadlines can
create mental hea lth issues
in attorneys, and some a ttorneys are making sure

Fax : (847) 406-3210

that these iss ues are fin ally
addressed. Attorney Dan
Lukasik of Buffalo, NY, created a website support
group for attorneys w ho
are depressed. Mr. Lukasik
believes that nothing w ill
get better unl ess the profession starts to talk abou t th e
problem. Wall Street fournal, December 13, 2007. *
6. "Heirs ca n refuse bequeath ed property"-A
small but grow ing number
of heirs are rejecting homes
bequeathed to them by
relatives, partly due to the
housing sl ump and the
va lu e of the h ome bei ng
less than w hat the relative
owed. Heirs ca n disclaim a

home or any other item bequeathed to the m to avoid
takin g on the maintenance
of th e property. However,
during a period of probate,
the house still needs to be
maintained by the esta te
until sold to pay credi to rs
or distributed to th e others
named in the w ill. The
Oaily Hemld, November 30,
2007. *
Our nex t meeting wi ll be
Tuesday, Feb ru ary 12,2008, at
noon in Co urtroom C-307.
* The full tex ts of articles or
documents ci ted may be obta ined by con ta cting Liz
Rochford at erochfordatty@sbcglobal.net.
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Lake County Bar Association
& Lake County Medical Society

ANNUAL DINNER
TUESDAY, MARCH 4,2008
6: 00 p.m. Cocktails wi cash bar
7: 00 p.m. Dinller with preselltation immediately fo llowing

Lovell 's of Lake Forest
9 15 S. Waukegan Road· Lake Foresl,lllinoi s • (847 ) 234-8013

$70.00 per person

BIOTERRORISM-How prepared are we to respond?
Presented by

Dino Rumoro, DO
Rush University Medical Center
Dr. Rumoro i.l· c1illical chairperson {or fhe Departlllelli of' ElllerMcllcy Medicille, alld assistant professor at
Rash. Dr. Rumoro '.1' areas of' expertise illcillde bioterrorislll. biosllrveillance and environmental emergencies.

Reservations Respectfullv Requested by Tuesday, February 26, 2008

n Vegetarian Request

N UMBER ATTENDING: ________

NAME(S): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PHONE:

_ _ _ _ _ _ _ _ _ _ _ _ _ FAX :_ _ _ _ _ _ _ _ _ _ _ _ _ ___

EMAIL: _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ __
AMOUNT ENCLOSED:

$_

_

_ _ _ ___

Remit PaY I11t.: nt To:

Lake County Bar Association
7 North County Street
Waukega n. IL 60085
Phone: (847) 244-:1 14:1
Fax: (847) 244-8259
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BAR BULLETIN BOARD
WAUKEGAN-Professional office space
available for immediate lease. Upper level
office space across from courthouse at One
North County Street, Waukegan. Reasonable price for this prime location includes
janitorial services and utilities. Please call
(847) 662-4321.
CRIMINAL DEFENSE ATIORNEYavailable for referrals and to cover any type
of court appearance. Experienced in traffic,
DUI, misdemeanors, felonies, and juvenile
cases. Available for any courthouse in
Cook, DuPage, Kane, Kendall and Lake
counties. Co-counsel fees provided. Contact Nello P. Gamberdino, II at (773) 2945532 or ngamberdino@yahoo.com.
DOWNTOWN WAUKEGAN-Across
from Courthouse, 275-1200 square feet.
Janitorial provided.
Well maintained.
Space available. 33 N. County & 325 Washington. Please call Ron Pollack at (847) 4820952
FURNISHED-Large office to share with
partition. Across from courthouse. 9 N.
County, #203, Waukegan. $175.00 a month.
Call Judy at (847) 630-5600.

FOR RENT-Lower level office space
across from Lake County Courthouse, consisting of 4 offices and 2 secretarial stations.
Can be divided. Reasonable rent. Call
Diane at (847) 244-0770.
GROWING LAW FIRM IN
COUNTY-needs part-time bankruptcy
attorney, with a willingness to do some
family law as well. Pleasant well-equipped
office with support staff. Applicant must
be able to file bankruptcy cases by ECF using EZ-Filing. All replies will be kept in
strictest confidence. Please reply to P.O.
Box 323, Antioch, IL 60002.
LOOKING TO RETIRE OR REDUCE
YOUR HOURS?-IL Sup Ct Rule 1.17 now
allows the sale of law practices. Bryan A.
Gutraj is a CPA and attorney in Libertyville
who provides legal, tax, and accounting
services to individuals and businesses
throughout Chicagoland in the areas of
aviation, business, estate planning, and real
estate law. He is seeking to continue to
grow through acquisitions of law and accounting firms. Additionally, he welcomes
accounting and tax preparation referrals.
Contact Bryan at (847) 996-1213 or
bryan@gutraj.com.

cYeappp Walentlite s OCYap
cYebruarp !if 2008

It's the fourth legal seminar
you've attended from

North American Title
and by now you can see why The Illinois
/
.I

Department of Financial Institutions approves our
(/1.
,

standards, and ince continuing education is all
about enhancing your expertise, the chance to
learn from the leader makes uite a

difference.
..NORTH

~AMERICAN

"TITLE
• • COMPANY
Like Clockwork ®

www.nat.com
Chicago Loop 70 W. Madison SI. 312-853-IJ91 Crystal Lake 149 N. Virginia St. 815-455-2500
Hoffman Estates 2300 N. Barrington Rd. 847-490-4243 Libertyville 1641 N. Milwaukee Ave. 847-367-4400
Palos Hills 9800 S. Roberts Rd. 708-598-6500 Skokie 5750 Old Orchard Rd. 847-581-9438
Waukegan 222 N. County St. 847-249-1200 Wheaton 373 S. County Farm Rd. 630-690-9500
Yorkville 803 N. Bridge SI. 630-553-9104

Please call (847) 244-3143 to confirm date, time and location of event before you attend.

FEBRUARY 2008
Date
2/7
2/ 7
2/ 12
2/ 18
2/ 19
2/21
2/22-23
2/27

Event
LCBA Nominating Committee Meeting
Real Estate Committee Meeting
Wills, Trust & Probate Committee Meeting
LCBA Office Closed-President's Day
Family Law Committee Meeting
Executive Board Meeting
GRIDIRON
Brown Bail Presentation

Time
12:00 noon
5:00p.m.
TBD

Location
LCBA Office
In Laws-Gurnee
TBD

12:00 noon

C103

MARCH 2008
Date
3/ 4
3/5
3/7
3/11
3/ 18
3/18-19
3/20
3/21
3/25
TBD
TBD

Event
MedicallLegal Dinner (LCBA to Host)
Real Estate Committee Meeting
Business Valuation Seminar
Wills, Trust & Probate Committee Meeting
Family Law Committee Meeting
Child's Rep Training
Executive Board Meeting
LCBA Office Closed-Good Friday
Annual Meeting LCBA/LCBF/Award Presentation
Brown Bag Presentation
Younil Lawl/er Bowl-a-thon

Time
5:00p.m.
TBD
12:00 noon

Location
In Laws-Gurnee
Univ. Center-Grayslake
TBD
CI03
CLC

If you are a Committee Chair and wish to change a meeting date or time,
please contact the LCBA Office at (847) 244-3143.

LAKE COUNTY BAR ASSOCIATION
7 N. County Street
Waukegan, IL 60085
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