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President's Page
by Fredric Bryan Lesser

w

ow! This year went
by fast. When I took
office last June, I
promised you that I would tend
to the organizational structure of
the LCBA. Looking back over
this last year, I think that I have
kept that promise (or threat, depending on your perspective).
I have made a concerted effort to expand our organization
and make this not-for-profit
profitable. Until this year, the
LCBA has been governed by a
small Executive Committee. Recently, we amended the By-Laws
and crea ted a Board of Directors
to govern the organization. The
Executive Committee still remains as an executive cabinet to
make expeditious decisions between Board meetings and to
implement Board policies. However, we now have both a
broader group to make policy
decisions (the Board), as well as
an executive body. This is a governing model that has worked
well for many other organizations.
More importantly for the
long-term health of the LCBA, I
hope that we are now on the
brink of a membership increase.
We have two major initiatives
under way: (1) recruiting corporate counsel; and (2) admitting

paralegals as Associate Members. These efforts could lift us to
over 1,000 members. If you see
some new faces at an LCBA
event, please walk up and say
"Hello. "
We are now running this
show more like a business. Last
summer, we \'\Tere running a

$24,500 d eficit and had $10,000
left in the bank. At the same
time, we charged half the market
rate for advertising In The
Docket. The LCBA was producing valuable, high quality seminars for no profit. We struggled
to break even while our competitors charged many times our
prices. We were burdened by the
notion that because the LCBA is
a club and not a business, it
should break even on every
seminar.
We have now raised the
prices for seminars to come
closer to market price. The
LCBA now charges a standard
$25 per MCLE hour, plus costs.
We have events going on all the
time. While our seminars used to
attract tens, we now have events
attended by over 100 lawyers.
MCLE is the LCBA's best friend.
Thanks to charging more for
seminars and the 25% dues increase last fall, the LCBA is now
solvent. I hated having to in-

crease dues, and I'd love to see
us lower them in the future, but
the increase had to be done. An
organization of this size should
have at least a half-year's expenses as a reserve . This will
take us some time to accumulate,
but we are now headed in the
right direction.
More members and more
money will, in turn, allow us to
expand and strengthen the staff.
We have only two employees.
The Kane County Bar Association, with a smaller membership,
has four. DuPage has more than
six. While DuPage is larger than
we are, it is not three times larger.
People often ask me what
goes on in the Bar office all day.
You forget that in the last year
we have provided over 2,460
MCLE hours. The LCBA has to
annually apply to the Supreme
Court's new MCLE Board to
maintain our status as an approved provider of MCLE. We
have at least eight large seminars, plus monthly Brown Bag
Seminars, along with big showy
events like the Golf Outing and
the Gridiron. These are all events
that the office helps to organize
and support. The phone rings all
day long with calls for the Lawyer Referral Service. The office
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sends ou t several email and fax
notices to you each week. We
have over ten active committees
that meet every month. We manage an annual budget of
$350,000 and keep records on
our 900 members. Actually,
when you think of all that the office does, the budget is pretty
small.
The office does a lot of work
su pporting the tremendous
amount of work that we, as
members, perform for the LCBA.
We are still, by-and-Iarge, a volunteer organization. Being supported by volunteers certainly
has good points, but the administrative burden is a constant
strain on the few LCBA members who actually do th~ work. I
know that it has been for me.
In particular, publishing The
Docket is a huge Sisyphysian task
shou Idered by a sma II grou p of
members. Many similar bar associations have a staff member
solely devoted to selling ads and
publishing their magazin~s.
Lawyers are, as a whole, lousy at
selling ad space. While our
members can write articles, the
magazine layout and publication
are huge chores. Our volunteers
need help in these areas. Going
forward, we have an obvious
need for a stronger staff in this
area so that we do not have to
rely on volunteers for this
monthly deadline-driven task.
With more ad revenue, we could
even have color, just like real
magazines!
Sometimes the LCBA can
provide employment opportunities in both directions. Through
writing these Prez Pages and the
administration of The Docket, I
got to know our Docket co-editor,

The Docket
Steve Rice. Steve did such an excellent job (including accurately
picturing me in a Speedo) that I
had to hire him as an associate. I
rescued him from cushy employment with the Court, where he
led a life of low stress, holidays
and pension-supported ease. We
have now plunged him into the
cold sea of the private sector,
and he's swimming well. But
publishing The Docket is a large
ongoing time commitment for
him and co-editor judge Mitchell
Hoffman. We have traditionally
burnt out Docket editors every
three years. We need to bring
this job in-house and hire help.
One thing that the LCBA can
do better than any individual is
articulate issues that concern the
legal community. We are
charged with promoting respect
for the law and upholding the
honor and dignity of the legal
profession (says the Prez who
was pictured in a Speedo).
Over the last year, the LCBA
twice issued statements on public issues to support the practice
of law and the administration of
justice. Last fall, in response to a
request from the ABA, the LCBA
demanded the release of the
jailed members of the Pakistani
Supreme Court. In March, the
newly-elected Prime Minister of
Pakistan immediately freed
these members. Coincidence? I
think not. Post hoc, ergo propter
hoc.
In February, the Lake
County News-Sun published a
one-sided series of articles accusing judges and prosecutors of
being soft on child abusers. The
series selected isolated cases, ignored the Children's Advocacy
Center, and presented a highly
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biased view of a complicated
area of criminal law enforcement. The judges and prosecutors could not properly defend
themselves. The LCBA could,
should, and did speak out in
their defense. The News-Sun's
publisher has since been removed.
As far as I am concerned,
that's why we have an organized
Bar. While we must always be
careful to avoid truly partisan
disputes, I'd like to encourage
the LCBA to continue speaking
out on public issues, including
the need for a new courthouse
and additional judges.
I am also proud that during
this last year we have been able
to breathe new life into our
Foundation. Under the leadership of Chair Mark Peavey, and
thanks to the efforts of joy Fitzgerald, Larry La Luzerne and
judge Michael Fusz, we raised
$8,440 to provide some comforts
for our men and women serving
in Iraq. In particular, we benefited the 82 nd Airborne Division.
I hope that the Foundation can
continue to be a tool allowing
you to better (and tax deductibly) contribute to making
our world a better place.
I have enjoyed writing these
President's Pages. I must say
that I have gained an even
greater respect for columnists
like the late Mike Royko. The
next deadline is ever present and
always right in front of you. As
soon as the last one is done, the
next one is due. Some months
the theme was provided by the
calendar: Suits in August, Volunteering at the Holidays, Gridiron in February and the Annual
Meeting for March. Other times I
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had a particular agenda to push
in reforming our organization,
which dominated June, July,
March and April. In November, I
was able to support Chief Judge
Hall's initiative to build a new
courthouse. Other times, I've
been able to just vent over issues
like judicial pensions and Pakistan. I've spent many hours a t
my home office keyboard composing these columns. I hope
that you have enjoyed them .
These pages have been a great
way to communica te directly
with you.
Now that my year as President is coming to a close, I particularly would like to thank the
Committee Chairs for their great
service during this last yea r:
Tom Gurewitz in Family Law,
Rich Kopsick in MCLE, Rob
Klein in Professionalism, Steve
Katz on Judicial Selection & Retention , Rick Kessler on Civi l
Trials and Appeals, Li z
Rochford in Wills, Trust & Probate, Leslie Klocek in Real Estate, Patricia Cornell in Young &
New Lawyers, and especially
Judge Chuck Johnson for leading
the new Corporate Counsel
Committee. Also, this year
would defini tely not have been
the same without the Gridiron.
We owe a great debt of gratitude
to Judge Veronica O 'Malley for
Directing, to Janelle Christensen
for assisting her, and also to
Judge Mike Betar and the Playbill Committee.
Thank you all for your support during this stressful year of
change. The LCBA is a different
organization now than it was
one year ago. I'm sure that some
of our members did not want to
see change; that is natural. I
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think, though, that everyon e
who regularly contributes their
time and energy to the LCBA
recognized the need for both the
dues in crease and the Board of
Directors. I hope that anyone
who is dissatisfied with the new
structure or admitting associate,
non-lawyer members, will remain wi th us and see how these
changes play out in the real
world. Remember, the good
news is that Lesser won' t be running things after Jun e 6, D-Day.
The Installation Dinner will be at
the new water park in Gurnee,
Key Lime Cove. I promise not to
wear a Speedo, but incoming
Prez Bryan Winter has made no
similar pledge.
I do hope to remain active
with the Association after I am
no longer on the Board . I see

Rich Kopsick as a great role
model for an Ex-Prez. Too many
of our past Presidents do not attend meetings and play no current role in the organization.
That's too bad; we need their
wisdom, experience a nd time. I
do understand that, as lawyers,
we have many demand s on our
time . I will still try to participate,
to the ex tent that you want me to
remain involved.
Time to put on th e old grey
suit (not a Speedo) and walk out
the door. Good luck to my successors: Bryan Winter, Scott Gibson and Liz Rochford. Please
give them all the support that
you have given me. With your
help, I know this old LCBA will
still be around for another 95
years!
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Chief Judge's Page
by Han. David M. Hall

Law Day
Fifty years ago, President
Eisenhower proclaimed the
first Law Day, celebrated annually on May 1, a day of national dedication to the principle of government under law.
In observance of this 50 th anniversary, our court welcomed
hundreds of students from
around Lake County to the
courthouse for activities sponsored by the judges of the Circuit Court of Lake County.
This year's theme was entitled,
"The Rule of Law - What It
Means to Me."
The program included a
mock trial involving student
participation; a mock sentencing hearing involving a defendant who was found guilty of
multiple counts of reckless
homicide; a presentation by
the County Clerk's office on
the voting process; topics of
cyber crime and identity theft
addressed by representatives
from the State's Attorney's office; and a tour of the jail.

19·h Judicial Circuit's
Liberty Bell Awards
As a part of our Law Day
celebration, we also presented
the annual Liberty Bell
Awards at the Depke Juvenile
Justice Complex. The Liberty
Bell Award originated in the
1960s in Michigan to honor extraordinary service to the justice system and dedication to
the furtherance of the administration of justice. The awards
have been bestowed by the
19 th Judicial Circuit for over a
decade, and past recipients include: form er Lake County
Administrator Dwight A. Magalis; former Guardian at
Litem for the Lake County Juvenile Court Bart J. Carroll, Jr.;
A Safe Place, our local domestic violence shelter; and former
Lake County Coroner Barbara
E. Richardson. Since 2005, the
awards have been presented in
memory of Judge Thomas R.
Smoker. This year's honorees
are Mr. Wayne Hunter and the
Lincolnshire Garden Club.

Wayne Hunter
Mr. Hunter is currently the
Director of Homeland Security
for the Lake County Sheriff.
He began his career as a patrol
officer for the Waukegan Police Department, and late r
served as a detective. He concluded his Waukegan career as
an officer wi th the Narcotics
Task Force assigned to the
DEA, and retired as a highly
decorated Lieutenant.
Mr. Hunter next began a
career as a psychology intern
with the 19· h Judicial Circuit
Psychological Services Division, while working toward a
doctoral degree. He continued
as a corrections psychologist
with the Lake County Sheriff,
and then became the Director
of Medical Services for the
Lake County jail, where he is
still noted for the crisis interventions he continually initiated for deeply troubled inmates. In all of these positions,
he has been able to cross perceived adversarial barriers between victim and defendant,
prosecution and defense, layperson and law enforcement.
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Mr. Hunter has also aided
in the planning, implementation, and operation of the 19th
Circuit's Therapeutic Intensive
Monitoring Courts (both the
Drug Court and Mental Health
Court components). He
worked tirelessly on behalf of
the programs' participants to
intervene, devise treatment
plans and provide guidance to
the team. Additionally, he
worked with the Illinois Department of Health Services to
open the door for the possibility of a sanctioned psychological fitness restoration program
at the local level. Mr. Hunter
continues to be a man who
knows not of 'normal business
hours: as he is always only a
phone call away, ready to
help. Upon receIving the
award, he told the audience,
"It's an honor to work with the
caliber of people that work
here in Lake County, and I appreciate the award."
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with children at the Detention
Center, the Club has also generously given financial support to the garden program at
Hulse. The Club has created
opportunities for our young
people to participate in learning, and provided them exposure to the many opportunities
offered by horticulture and agriculture. The value of the
Club's investment in this longterm relationship with the Juvenile Court cannot be over-

The Lincolnshire
Garden Club
The Lincolnshire Garden
Club was also honored with
the Liberty Bell Award. The
Club's members have consistently served as volunteers at
the Hulse Detention Center for
the past five years. During that
time, the Club has shown constant dedication, commitment,
hard work, love for the residents and activities, and appreciation of the environment.
In addition to providing
weekly volunteers who work

stated. At a time when the
children need it most, the
Club's caring interactions offer
our youth tangible evidence of
our commitment to their future.
The Club has also supported and assisted in other
areas of landscape development and outdoor construction
at Hulse. They are currently
working with the Eagle Scouts
on two major projects in the
courtyard and garden. The
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Club created opportunities for
the residents and staff to engage in bird banding with Dr.
Caleb Gordon, Professor at
Lake Forest College, as well as
assisting the Court in developing and expanding opportunities to work with the Cuneo
Gardens in Vernon Hills.
In addition, individual
members of the Club have tutored residents in various subject areas, including math and
language, and have presented
them with gifts and books. The
Club supports individual contributions at Hulse in many
forms. Upon accepting the
award, Club President Elaine
Peterson said "We work with
many organizations, and this
is one of our favorites." Given
my own experiences with our
Juvenile Justice System, I cannot adequately express my appreciation for the extensive efforts of the Club. Its consistent
involvement allows the kids to
discover the discipline it takes
to participate with their families in the betterment of their
communities, and the lifetime
rewards that flow from that
commitment.
Congratulations to our deserving Liberty Bell Award recipients! On this, the fiftieth
celebration of Law Day in
America, please remember
that our very way of life is dependant on the continued vigilant observation of the principles underlying the rule of
law, upon which this great nation was founded . Lest we
ever forget.
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Letters to the Editor
~,-------------------------------------------------------,~

,

~

I

To the Editors:

I
By the time you read this, it will be May, and you may easily think, "Who cares?" Maybe you thought
that when the subject article first appeared. Let me point out that some do care, Judge Walter among others. I should also note that he and I are good friends and have been for some time. Too, it must be sa id
that we are not always on the same side of an issue. This is one of those times.
The essen tial premise of the article is that the subcircuiting legislation has confound ed the election of
judges, and that the organized bar needs to step up and provide guidance. There seems to be a suggestion that any election of judges in the past has not confounded the electorate. Anyone following the election of judges anywhere in the State knows that this premise is unfounded. The print media regularly decries the inability of the electorate to be sufficiently informed of the qualifications of judicial candidates,
whether in the cou nties of Cook, McHenry, Lake, or any other county . Aside from the obvious political
implications, the essential underl ying reality of subcircuits is to allow the judicial candidate from a narrowly defined geographical area to get to know the electora te, and, obversely, for the electorate to get to
know the judicial candidate. Even if unintended in consequence, is that a "stupid law," or a bad thing?
Since there has been a ca tegorica l failure of efforts to reform the judicial elective process and instead
move to a system of judicial merit selecti on, is it not worthwhile to move to a system which will motivate
the candidate to effectively campa ign wi th a constituency that has a realistic opportunity to become informed? The experiment in Cook County has produced some disappointing results in the early going. Is
that any different from any election (judicial or otherwise) that has produced disappointing results from a
time honored system of wide open voting? I don't think citing examples on this point would serve any
useful purpose. Use your imagination .
The article bemoans the absence of finely drawn maps with bounda ries th at will clearly inform the
electorate of which candidate is running in the voter's subcircuit. So, for example, a voter living on the
south side of a street may be voting for a different judicial candidate than a voter living on the north side
of the street. How is that differen t from living on opposite sides of Lake Cook Road, or of Congressional
boundaries, township boundaries, etc.?
It is con tended that subcircuits have made nea rly an impossible task for the County Clerk to print
proper ballots. Oh? Maps with subcircuit boundaries have been drawn for over four years. With some
degree of no small effort, the County Clerk has done a yeoperson's job (l made that up; yeopersons, I
mean) of printing proper ballots in the primary election and presumably will continue to do so for the
general election.
I do join with Judge Walter in his conclusion. As to judicial elections, what can be done? The article
posits that a team approach should be mounted by a number of sectors, including, "the Bar, County
Clerk's office, township offices, media and civic groups, to provide informational presenta tions outlining
all judicial selection, election and retention proced ures and answering questions posed." Precisely. This
premise has applied, and will continue to apply, to any judicial elective/selective process, pas t, present,
or future.
If the Sta te of Illinois continues to insist on the elective process for judges, why not put candidates'
names on a non-partisan portion of the ballot? No constitutional amendment would be required. Now
that would be a start. Ready to begin the effort? In the meantime, please excuse me. I am late for lunch
with Steve.
- Hon. Terrence J. Brady, ret.
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To the Editors:
I was surprised to read in Dwayne Douglas's article, which was circulated and sent to me in
March, that my motivation for suggesting LCBA participation in ed uca ting the public about subcircuit elections is to maintain the political status quo. I opposed subcircuit elections when they
were first discussed for Cook County, and I opposed the concept when Lake County came into
play. A few years ago, Sen. Link and I debated the pros and cons of subcircuits at a noon LCBA
monthly meeting. As expected, I opposed the plan; Sen. Link supported the proposal.
Throughout my ca reer, I have been a sta unch proponent of merit selection of judges, having
served on an ea rly ISBA Taskforce and ISBA Committee on the Future o f the Courts, both of
which considered and ultima tely recommend ed consid era tion of merit selecti on. I have routinely backed proposals which might reduce political influences in selec ting and retaining
judges, including during my yea rs as a member of the ISBA Assembly. My so le purpose in opposing subcircui t legislation in the past was to impede the increilsed po liticiza tion of judiciill selection. My sole purpose in urg ing the LCBA to increase its inform at ional role in the elective
process is to promote a better inform ed electora te and , consequentl y, better judges. I ilm at a loss
to und ers til nd the lack of en thu siasm for, if not outright opposition to, an edu ca tional ca mpai gn .
I was taught tha t lawyers have an obli!;ation to be proactive in bettering the lega l process. My
proposal is not to end orse a particular candidate. The issue at thi s point is not s ubcircuit legislation, a fail accompli, but r<tlher the need to ed uca te voters g iven the cha nge.
I served as a judge for a lm os t 22 yea rs, a nd I va lu e most highl y th e need for a trul y independent a nd co-eq ua l branch of gove rnm ent , unimpeded by th e political winds that bl ow through the
executive or legisla ti ve branches. To ascribe other reasons for my positions is without any basis
in fact and smacks of furth er political opportuni sm. If anyone would like to talk about these issues, feel free to ca ll me at (847) 727-6383.
Terry Brady was gracious enough to send me a copy of his letter. Other than the fact that I
never sta ted tha t our Co unty Clerk wo ul d have difficulty printing the paper ballot, we seem to
agree on more than I would have expected. Nonparti san elections a re a wonderful, but historica lly not a politically viable, opti on. Thank you for your comments, and thank you for offering
to buy lunch!
- Stephen E. Walter
--------------
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Judicial Subcircuits:
What are they? Why have them?
Where do we go from here?
by Dwayne Douglas

T

he judicial subcircuits
first carne into being in
Cook County in 1991. t
The Circuit of Cook County was
divided into 15 units known as
subcircuits.2 With this change,
in addition to judicial electi ons
which would con tinue to involve all of Cook Coun ty as the
election district, there would
also be subcircuit elections with
voters in each of the 15 subcircuits having the opportunity to
elect judges that live in their respective communities.> Once
elected, the subci rcui t judges
serve just like judges elected circuitwide, like Chief Judge Timothy C Evans, who hails from
Cook County's Fifth Judicial
Subcircuit. In support of this
legislation, State Sen. Roger
Kea ts (R-Glencoe) argued that
given the high judge-to-citizen
1.
2.

J.

ra tio tha t existed in Cook
County, with subcircuits, this
ratio would be reduced and
brin g the subcircuits more in
line with the other judicial circuits in J1Jinois "so that we allow Cook Cou nty to have the
sa me type of fair representation
tha t the rest of the State of Illinois is given.'"
Subcircu its have now been
ex tend ed beyond Cook County.
With the new subcircuit legislati on, now over 61 % of the people in the Sta te of J1Jinois live in
one subci rcuit or another. 5 The
legislation crea ting judicial subci rcuits outside Cook County
touches almost every high
population county in Illinois.
Six of the seven largest counties
in the State a re covered 6 We
now have subci rcuits in the
Twelfth Judicial Circuit? (Will

County), the Sixteenth Judicial
Circuit" (Kane, DeKalb, and
Kendall Counties), the Seventeenth Judi cial Circuit9 (Winnebago and Boone Counties), the
N ineteenth judicial Circuit ltl
(La ke County), and the TwentySecond judicial Circuit!! (McHenry County).
The Nineteenth judicial Circuit has bee n divided into six
subcircuits .12 Eventually, as resident judgeships become vaca nt,
the re will be one judge elected
from each of the six subcircu its.1J The rema inin g six circuit
judgeships will continue to be
elected a t large, with the entire
N ineteenth judicial Circuit as
the election district.!4 The first
subcircuit elections in Lake
County will be November 4,
2008. While the Nineteenth Ju dicial Circuit has six judicial

See IILRev.5tal.l 99 1, eh . 37, 1n.2f; St'e also P.A. 86- 1478, A rt. 2, § 2001, elf. Feb. 15. 1991 .
SC'I? IlI.Rev.5lnt.I 99 1, eh. 37, 1n.2f.
Id.

4.
5.

S.D. 543, 86!h Generill Assembl y. Reguliu Session, Senate Debates. Mity 25, 1989, ilt 122.
Ill inois Census 2000, at hllp:/ j illinoisgis.ito,siate.il.us/ census2()(X)/count y_census,il sp?cl =POOlO00 l. In 2000. Illinoi s had
12,419,293. ,lila the counties now affected by subcircuit legislation hild a combined population of 7,651,276.

6.

Of the seven most populou s counties in Ill inois-Cook, DuPagc, Lilke, Will, Kane, Winnebi\go, ond MCHenry- o nly DuPa gc docs not ha ve judiciill
subcircuilS. 5('(' Illinois Census 2000. http:! / ill ino isgis.i lo.slate.iJ. us/ ccnsus2000 / county _census.asp?ct=POO1 000 1.

7.
8.
9.
10.
II.
12.
13.
14.

705 1LCS 35/2f-4 (West 2(08).
705 ILCS 35/2 f-9 (W. st 2(08).
705 ILCS 35/2f-6 (West 2(08).
705 1LCS 35 / 2f-2 (West 2(08) .
705 1LCS 35/ 2f-5 (West 20l8).
705 ILCS35 /2f-2 (West 2008).
705 ILCS35/2f-2(c)(West 2008).
705 ILCS 35/2f-l(b) (West 2008), 705 ILCS 35/2f-l (b-5) (West 200H).

iI

populiltion o f
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subcircuits, there will only be
elections in the First and Second
Judicial Subcircuits this year.
The legislation that created
the six subcircuits also resulted
in the partition of the Nineteenth Judicial Circuit. 's Now,
Lake County is the Nineteenth
Judicial Circuit, and McHenry
County is the Twenty-Second
Judicial Circuit. 16 Lake County's
24 unelected associate judge positions remain unaffected, so we
are looking at a change that will
affect two judges out of 36 in
2008, and, assuming that the total number of elected and appointed judges remains constant, this will eventually affect
one-sixth of our judiciary.
Potential arguments in
favor of subcircuits
Times have changed. Like
the other regions affected, Lake
County is no longer a rural outpost. In 1900, Lake and
McHenry Counties had a combined population of 64,263. ' 7
Today, Lake County is a part of
the Chicago metropolitan area
and the population has grown
substantially. As of 2006, Lake
County is estimated to have
grown at a rate of 10.6% since
the 2000 census-more than 3
times the rate of the State as a
whole-to an estimated population of 713,076. 18 Therefore, as
was done with Cook County,
the subcircuits now bring the
15.
16.
17.
J!\.
19.

For a hishn resoillt ion il1lflse of this map, lII'sit the Lake County website.

Nineteenth Judicial Circuit
more in line with other lower
population judicial circuits
downstate.
Given the sheer size of Lake
County, any countywide judicial race could very well boil
down to dollars and cents. The
2004 Illinois Supreme Court
race between Judge Gordon
Maag and Judge Lloyd Karmeier had the two candidates

raising over $9.3 million, drawing more money to the district
than 18 of the 34 U.s. Senate
races decided in that election
season. 19 While the Maag / Karmei er race was exceptional, we
should strive to avoid judicial
races with candidates relying
too much on campaign funds
and too little upon their credentials. With subcircuit races, the
issue of cost is potentially ad-

70S ILCS3S/2f- l (a)(WCSI 200H).
/d.
u.s. Censi is Burea u, http: //www.census.gov / population / cencounts / ill90090.txt.
U.S. CenslIs Burcilll, http: //quickfacts.census.gov/qfd/stil tes!17 / 17097.html.
Dcbnrah Goldbl'rg. Sarilh Sam is, Edwin Bender. Rilchel Weiss, The Nt'1/' Politics of Judicial Elccliolls 2004, HOll' Sprcial ill/rrcst PrrsSllrr
Has I~c(/cll('d A "Ti'Jpillg Poilll"- and How 10 Ke('I' Ollf COllrls Fair and III/partial, June 2005, lR,
http://www.justiceatstakc.org / filcs / NewPoliticsRcporI2004.pdf.

01/

Ollr Courls
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dressed as judicial candidates in
subcircuit races will not have to
expend campaign dollars to cast
their nets countywide. As compared to the resources that
would be required to conduct a
campaign in Lake County,
which is a district that is more
populous than Vermont or the
District of Columbia,2o in a
smaller, less populated subcircuit, associate judges and local
a ttorneys will ha ve a better opportunity to reach out to people
in their communities."
The lllinois State Bar Association's Task Force on Diversity is ramping up and held its
first organizational meeting on
October 30, 2007 22 The Chicago
Bar Association's Board of Managers passed the 2006 Diversity
Initiative on March 21, 2006,
which requires signatories, who
are law firms , corporate and
public interest law departments,
and government agencies, to: (J)
adopt general principl es of inclusion and diversity in employment practices; (2) pursue goa ls
for hiring, retention and promotion of minorities; and (3) participate in programs to measure
their progress in achieving these
goals. 23 The importance of pro20.

21.

22.

23.

24.

25.
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moting diversity within the legal profession is well recognized. We in Lake County
should be second to none in
promoting diversity, both in the
bar and on the bench.
With the subcircuit election
districts, there is an opportunity
to enjoy greater diversity on the
bench with judges elected that
reside in each of the six subcircuits. Some positive results in
Cook County give us hope that
this goa l will be rea lized here as
welp4 Conversely, this potential
is diminished if every judicial
election in the Nineteenth Judicial Circuit covers one or two
counties, as was the case before.
There is never a guarantee, of
course, of what any election will
yield, but we should seize every
opportunity to create a judiciary
that more closely mirrors the
rich diversity of the communities of thi s county.
Prior to the subcircuit legislation, because the Nineteenth
Judicial Circui t covered both
Lake and McHenry Counties,
there were judicial positions
subject to election where voters
in McHenry County could cast
ballots to determine who our
judges should be in Lake

SCI' u.s. Census, http: // www.censlI5.goV / popuialion/ccn2000/phc12 / ti'lbOl.xls.
Cornplaillts about voters being ullable 10 know their judicial candid iltes
living outside of their neighborhood s we re cited as (l justific<l tion in support of the Cook County subcircuits. 51't' S.B. 543, 86(11 GeneraJ Assembly,
Reguli'lr Session, Seni'lte Debates, June 21. 1989, ill ] 02.
E. LylUl Grilyson, ISBA Task Force 0/] Dil1C'rsity. 18 The Ch"lIengc, December 2007, hUp:/ / www.illinoishaLorg / Scctions/ milloritYimdwomen/1207.h tml.
The C hicago Bar Assoc iiltion,
http ://www.chicilgobilr.o rg /A M/ Tclllplille.dm ?Scctlon = Diversity_Pro
gra ms& Tempii'! le= / CM 1HTM LDispli'! y .cfm&Contentl D=226S.
Elretillg Jlldges ill Cook Coltll/y: Till' Roll' of Mcmcy. Pofilicaf Parly. fllld IIII'
Voler, Thc Chicago Applcseed Fund fo r Justice. il t 54, Apr. 2003.
http://w ww.chicil go;'! pp !cseed .0 rg 1p rejects 1j ud ic ii'!l reform / Rcfo nn Pro
pnsil1.pdf.
Stephen E. Willtcr. Tile Challellge of SlIbdrcrtil Elreliolls, The Docket,
March 2008, ilt 10.

III

County, whether or not they
had ever, or would ever, step
foot in a Lake County courthouse. Certainly, this was an
arrangement that did not serve
the people of Lake County.
While it would be regrettable if
current critics of the subcircuit
legislation did not see fit to
complain about this obvious inequity, nevertheless, the people
of this county alone will determine who serves in their courts.
This is a welcomed reform, and
one would be hard pressed to
legitimately argue to the contrary.
Arguments raised in
opposition to subcircui ts
It has been suggested by former Ci rcuit Judge Stephen Walter in the March 2008 issue of
The Docket that there may be
confusion regarding the physi cal boundaries of the judicial
subcircuits because in pnor
elections, all voters in the
county had the same choices for
judicial candidates, while now
we have subcircuit districts that
also cut across precinct lines.25
While the subcircuits are new,
we should not expect to see con-
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fusion,
Prior judicial elections followed county borders, but
many election districts, such as
state representative and senate
districts, congressional districts,
and others, never did, Indeed ,
the judicial subcircuits will be
much like the cou nty board districts in Lake County, except
that the subcircuit election process is simpler because there are
only 6 judicial subcircuits as
compared to the 23 county
board districts,
For those who are interested
in th e judicial subcircuits, maps
are easily accessib le and available for purchase at th e GIS and
Mapping Division of the Lake
County Department of Information and Technology, 18 N,
County St" Waukegan, IL 60085,
A map of Lake County 's judicial
s ubcircuits is also available at
http ://www.co. lake. il.us /gis/
images/ cctyjudsub,pd f,

Nevertheless, voters have
never appeared to have any difficu Ity voting for other offices
with districts similar to the judicial subcircuit districts, Moreover, even if neighbors in a precinct may be voting for different
judicial candidates as Stephen
Walter points out, even if this
was not the case, neighbors
could live in different precincts
with different candidates anyway, so this is not an impediment to the process, Indeed,
mos t people a re unaware of
what election precincts are, If
McHenry County voters were
not confu sed by seeing Lake
County judicial ca ndidates on
their ballots all these yea rs, then
the subcircuit election districts
should not cause confusion eithe r.
Step hen Walter has also
ca ll ed for th e LCBA Judici a l Selec ti on and Retention Committee to consider expanding its
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role and further argues that we
should employ a team approach
together with representatives of
the County Clerk, township offices, media, and civic groupS.26
He also called for regular informational presentations outlining all judicial selection, election
and retention procedures, and
asserted that voters n eed this
information, together with candidate qualifications, well before the election,27 He also suggested that this could be augmented by newspaper articles,
cable programming and mailings 2H
First, this approach is flawed
because whether or not it is well
meaning, it would carry with it
the liability of being suscep tible
to criticism that it is politically
motivated, We have had judicial
e lections in Lake County for
generations- single party, unopposed judicial elec tions, At
that time, no one called for any
team approach to address anything, However, to rally forces,
public and private, to protect
the citizenry from the purported
tragedy o f judicial subcircuit
elections will ta int the process
by its very appearance, regard less of the motivation or resu lt.
Few will fail to see the connection between the call to arms
and a rrival of the first contes ted
subci rcuit elections that may
yield a shift in the political affiliation of the elected judges,
For exa mple, how would it look
if the County Clerk, who had
never before actively interjected
herself into the issue of voter

33 N, County Street - Waukegan

(847) 577-4476
www.NeilGood.com

26.

27.
28.

fd . ill 10·11.
rd. 01 J l.
fd . itt 11.
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education on judicial elections,
suddenly mobilized her office
as part of a "team" to "educate"
voters regarding judicial subcircuit elections in the same year
that judicial candidates affiliated with her politica l party
suddenly found themselves
with their political futures in
question beca use they were confronted with opponents from
the other major political party?
Why, some might ask, did w e
not need to know about this
when judges were running unopposed? Regrettably, the public would too likely consider i tself educated on the issue of
partisan politics rather than as
to the issue of judicial elections.
Second, we are fortunate to
have the Lake County Bar Association available to assess candidates and make recomm endations that can be disseminated
to the public. The same Docket
issue in which Stephen Walter
raises his concerns also has an
excellent article by Stephen Katz

describing how the Judicial Selection & Retention Committee
does its job.29 Judicial candidates complete a 17-page questionnaire which ca lls for detail ed information relating to
thei r personal a nd professional
background s. '" Candidates are
asked to sign a release so that
th eir phys icians ca n attest to
their health.31 Character refe rences must be provided. 32 The
candidates a re subjected to a n
interview by the Committee. 33
The Lake County Bar Association does its job best when it
serves its members and the
grea ter public. Our Bar Association draws its strength and legitimacy from its ind ependence
from any partisan political considerations. Should the Bar Associa tion be part of a "team "
that includ es Republican or Democratic office holders, or part
of any "team" that could be construed as having been assembled for political ends? Clearly
not. The LCBA already meets its

responsibilities in evaluating
judicial candidates, and it does
its job well. Ind eed, Stephen
Walte r confirms that we have
this system in place available to
ed uca te the public when he
comments that, in the past,
" there was ready access to candidate names for both election
and retention . With the help of
the LCBA, ISBA, and print media, information about both ca ndidates, and sitting judges, was
available."3' If there was ready
access to candidate information
then, there will continue to be
ready access to candidate information- if we presume that the
presence of four judicial candidates will not overwhelm us
this year-and th e manner in
which the LCBA operates
should not shift with the political landscape.
Third, with contes ted judicial elections, we have a means
to educate voters that we seldom had available before. The
candidates themselves will be

29. Stephen H. K(lIZ, All O l'l'n 1ie'W ojllu.' jllriicinl Selec/ial l & RC/fllfiml Commit/cr, The Docket, Meu ch 2008, (111 3-15.
30. Id. <1113.
31. In. Cl 11 3.
32 . lri. il l 14.
33. In . CIt 14.
34 . Id. il l 10.
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doing what they can to convince
people that they merit support
on Election Day, and to make
sure that people have the informa tion before them to permi t
them to have a say in who will
serve in the judiciary. In fact,
the primary responsibility for
educating the public correctly
falls upon the candidates themselves, and no "team" which
involves the county clerk or any
other government entity should
be utili zing the public's tax dollars to help one side or the
other.
How we should
view this change,
and the road ahead
From a politica l standpoint,
legislators from across the political spectrum have alternatively supported subcircuit legislation at various times, depending on the judicial circuit at
issue. As a result of this undeniable political reality, to now
claim that Cook County judicial
subcircuits are good, but that
Lake County subcircuits are
bad, or vice versa, strains credulity. The wisdom or folly of subcircuit legislation cannot depend on the direction of the prevailing political wind . Ironically, to those among the critics
of the subcircuits who covet a
politically homogenous bench
and fear that the subcircuit elections may signal the beginning
of the end, many election cycles
worthy of subcircuit elections
35.
36.
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apparently have not altered the
political composition of the
bench much in Cook County,35
Nevertheless, like most other
sta tes, we select our judges by
election,36 and regardless of
your position on the issue, judicial subcircuits are now a reality
for a majority of the people of
the State of Illinois. Subcircuits
are here to stay.
With our examination of the
nature of subcircuits in Lake
County, it appears that the subcircuit legislation does not constitute a sea change, but rather,
an adjustment to our system of
selecting judges by election that
has been in place since before
JIIinois beca me a stateY While
any change has the potential for
problems to arise, there are
some tangibl e benefits that the
subcircuit legis lation could
yield. The influ ence of money
could be diminished. The potential to diversify the bench may
be enhanced. The ability of judicial candidates to educate the
public as to their qualifications
may be better than it has ever
been . The process may become
more competitive with qualified
candidates who had previously
considered the challenge of running circuitwide insurmountable now considering running
for a judgeship in a more manageable subcircuit district, or
even in a newly partitioned judi cial circuit that now covers
one coun ty ra ther than two.
Whether these poten tia I benefi ts
come to fruition depends on the

cand idates and the electorate.
In reality, the only real
change with which we may be
presented is the possibility that
the political affiliation of our
elected judges in future elections might change. However,
whether or not this will happen
is up to the p eople of Lake
County themselves. The people
of this county have the right to
choose who will serve in their
courts.
Hopefully, in the ongoing
discussion regarding the pros
and cons of judicial subcircuit
elections- which we certainly
shou ld have-we will be vigilant in distinguishing discussion
based upon rea l life concerns
from attacks fuel ed by hidden
agendas. Instead, we should
commit ourselves to be vigilant
in our efforts to become educated and informed regarding
ou r judicial candidates, to continue to support the efforts of
the LCBA and others who
eva luate judicial candidates and
disseminate their findings to the
public, and to work together to
create courts of which we can be
proud, just like we should have
been doing all along.

Dwayne Douglas is a
partner in the finn of
Weinstein & Douglas, P.e.,
and his practice is
concentrated in the
area offamily law matters.

Albert J. Klumpp, Ph.D., Th e 2007 Judicial Elections, CBA Record, January 2007, ill 35.
Sec, Milry Eileen Wcichcr, Till' Expansion of till' Firsl/lJllt'lldmrllt ill Judicial Electi(lII!': Allother Ca lise for Rfior7ll, 38 Loy . U. Chi. L.J . 833, 844 (Summer
2(07). Thirty-one sl<ltes utilize elections 10 choose somc or <Ill of their juciiciaries.
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In Memoriam:
Judge
Harry D. Strouse
by Hon. Henry Tonigan, ret.

This picture
Strouse was
membership portrait for the Lake COI/Ilt y
Bar Association Membership.

W

ith the quiet passing of retired
Judge Harry D. Strouse in March
and no visitation, many veteran
LCBA attorneys who knew the judge were left
with a great sense of loss and the inability to
pay respect to Harry and his wife Betty. It was
with great honor that I accepted the task from
The Docket editorial board to write an article to
share a few of the many accomplishments and
stories about Harry, who had a zest for the
law and a zest for life.
Judge Strouse was active in the field of law
before he went to law school. World War II
interrupted his college years at Miami University of Ohio. After serving in the Army as a
cryptographer, he returned to college, served
as a legal officer for a Reserve combat team
and was a Trial Judge Advocate for special
courts-martial. He then proceeded to graduate
from the University of Michigan law school in
]950.
In the early 50's, Judge Strouse served as
an Assistant State's Attorney and Assistant

U.s. Attorney. In 1958, he joined a private
firm in Waukegan that included Verne Dixon,
Glen Seidenfeld, Bruce Kaufman and Murray
Conzelman. The people of Lake County
elected Harry an Associate Judge in 1966 and
a Circuit Judge soon thereafter. The courthouse would never be the same again.
Judge Strouse led by example. He was a
tireless advocate of judicial education and bar
professionalism. He was a featured lecturer
for the Illinois Judicial Conference, a member
of its Executive Committee, and he served on
numerous Supreme Court committees. He
started the Criminal Law Newsletter for the
ISBA and was chairman of many LCBA and
ISBA committees. In 1977, Judge Strouse
served on Chief Justice Earl Warren's Conference on Advocacy.
Judge Strouse's enthusiasm for the legal
profession was infectious. Circuit Judge Jane
Waller recounted how he "drafted" her and
many other associate judges to write and lecture both to the bench and the bar. Judges
Terry Brady, Charlie Scott, Sue Hutchinson,
Ray McKoski and others fell within Harry's
spell and the 19 th Circuit became a leader in
Illinois at legal seminars and bar committees.
Fortunately, the tradition that Harry started
still continues with our present judiciary.
Never at a loss for words, those around
Harry-either attorneys, fellow judges or
friends-were taught the art of listening;
more important, usually Harry's viewpoints
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on the law or life were to be treasured.
One of the nicknames given to Judge
Strouse was "Harry, the Horse," as in
"workhorse." Harry could get much accomplished on the bench because he had a quick
mind, was always prepared, and was willing
to put in the hours to accommodate a trial's
schedule and the jury. Al Witt reminded me of
the time that Jim DeSanto and he were Assistant State's Attorneys and tried a double death
penalty case. After death qualifying the jury,
52 state witnesses and several defense witnesses, including two pathologists and crime
lab personnel from three states, the jury was
sent out on Saturday after only six consecutive
full days of trial!
As a young AS. A, Tom Briscoe remembers
coming to court one Monday with eighteen
files, and Judge Strouse saying to him "Which
one are we going to trial on?" Tom responded,
"No, you pick Judge, I am ready on all eighteen." The judge got a devilish grin on his face
and said " No, you pick the case." As Tom rela tes, "That week they tried four to jury and
one bench trial and Harry couldn 't have been
happier." But Tom qualifies the effort by saying that "it was never at the cost of the quality
of justice that one expected in that courtroom. " Tom and fellow AS.A Fred Foreman
tried a death penalty case in four days together; the Supreme Court affirmed the death
sentence with the usual dissent by Justice Seymour Simon, who wrote in awe of how justice
moved so swiftly.
Judge Strouse was always in con trol of his
courtroom. Sometimes he would welcome an
attorney from south of Lake with a rip of the
'blue-back' from a massive memo and toss it
back at counsel with a quick "learn the local
rules of the 19 th ." He would then proceed to
argument, having read the briefs, and he
would fire off a "What's your best case?" Any
lawyer entering Judge Strouse's courtroom
would be wise to have his or her best case
ready for the judge. Many of us who practiced
in front of Harry and then went on to the
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bench found the "best case" approach to be
very useful in many a case.
Judge Strouse would let a lawyer try his
case and give him plenty of rope. With a fantastic memory, he did not need to take exhaustive notes during trial. One story of Judge
Strouse told by Murray Conzelman was of a
difficult case, made so by a lawyer from a
downtown firm who spent the entire trial trying to harass the judge; at one point the daring
lawyer got up and said "Let the record show
that the judge is asleep. " Harry opened his
eyes and said, "Counsel, 1 was just resting.
Your last question to the witness was .. . " and
he recited it perfectly. "The witness's answer
was ... " and again, Harry recited it perfectly.
The jury laughed, and "I leave it to you to figure out who won the case," comments
Murray.
Judge Strouse was the "father" of case
management for the 19 th Judicial Circuit and
Illinois. With a growing caseload in Lake and
not enough judges, Harry was concerned with
multiple continuances and "justice delayed,
justice denied." Nor was handling cases multiple times and not getting a case tried during a
trial call acceptable to him. He was frustrated
by some judicial comrades who didn't like to
work and also by attorneys who sent in affidavits of engagement in other courts.
But then Harry did the unthinkable: he
was the first judge with a computer. He then
got computers for other judges. He started
monthly progress calls. Circuit Clerk Sally
Coffelt recounts: "Judge Strouse's most important contribution to Lake County and the State
of Illinois was his leadership and active participation in our automation efforts. With his
guidance, Lake County began automated record keeping and the State set standards for
all circuit clerks to use as guidelines for automation systems." Judge Foreman recalls that
Judge Strouse, as a Circuit and Chief Judge,
was a leader in establishing cooperation in
government and consensus building in order
to achieve results benefitting Lake County's
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legal community and its constituents.
which are now embodied in the written NaThere are some that were critical of Judge
tional Trial Court Standards and the 19th CirStrouse's efforts at efficiency and accountabilcuit's Long Range Plan.
ity. He would make both criminal and civil
Judge Strouse's life off the bench was just
lawyers try cases back to back. Back in the
as dynamic and engaging as his judicial career. Besides being a dedicated husband and
early 80's, he was fodder for a Gridiron skit
father, he was extremely active in the commuinvolving Bob Hauser, who dressed in a Scotnity.
He organized and served as a Scoutmastish kilt with a bull whip and was accompater for a troop and post for eight years and
nied by Dave Hall (now Judge Hall). Together
helped form the Buehler YMCA in Barrington.
they parodied Harry's monthly status call by
singing to the tune of Rawhide: "move em in,
Active in the leadership of many Shrine and
move em out, move em in,
other masonic organizamove em out Rawhide!" But
tions, he received recognith
tion and numerous awards
at the same time, the 19
His hearty laugh and jovial
for his efforts. Harry held a
Circuit could then boastspecial love for the children
with supporting facts and
nature made a room come
at the Shriner's Hospital for
figures-about the fine realive, be it at the Burgundy
cord the Circuit established,
Children and worked tireRoom or a living room.
lessly in supporting that
leading then Supreme Court
hospital. He was a commerJustice Thomas Moran to
th
cial balloonist and an accall us "The Fighting 19 ,"
and rewarding the Circuit with additional ascomplished bagpiper who performed in local
parades and functions.
sociate judges.
No matter what his legal or other imporJudge Strouse did have a stellar reputation
tant accomplishments were, Harry could rub
for providing a fair and just trial. He was choelbows with all. He loved a good joke, fine
sen by the Supreme Court to try a case in
food and a few sips of the "Jack." His hearty
Cook County involving the shootings by a relaugh and jovial nature made a room come
tired police officer, Hutchie Moore, in a courtalive, be it at the Burgundy Room or a living
room that resulted in a death and injuries to
room. Harry was a great mentor to many a
others. Harry could have appointed any defense counsel in the case, but chose to appoint
young trial attorney, and he espoused a simple philosophy: to work hard well and to play
Jed Stone to insure there was zealous and
hard, but that family came first.
good representation in a potentially hostile
Murray Conzelman tells of when Harry
environment.
and his wife Betty visited when Murray lived
No one was more concerned about the inin the country. Harry played the bagpipes one
tegrity of the bench than Judge Strouse. He
night on the porch. Murray's neighbors, Josh
told me how he had to resign from a golf club
and
Margaret Biglands, were Scottish. The
because it had maintained some slot machines
next morning Margaret called and asked: "Did
on its property and that he was certain it
you happen to have a bagpiper at your house
would be the subject of a raid. He also felt bad
last
night?" After a yes to the question, Margathat his name could not be used to support
ret said "Well, I thought so, because Josh came
those charitable organiza tions that he worked
in from the barns with big tears rolling down
for and strongly supported. But he was a
his
cheeks."
judge who took pride in the integrity of Lake
Thanks for sharing your song with us
County's courts. Judge Strouse instilled in all
Judge Harry D. Strouse.
members of the bench the highest standards,

Mis-lead
verb - to lead in a wrong direction ...

-Merriam-Webster
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

"Our No WorkINo Liability Title Agent Program is RESPA conforming"

2007 National News item - 'RESPA enforcement actions have been
filed against title companies in Illinois for the illegal payment of referral fees
where agents allegedly failed to perform "core title services."
"We support our lawyer agents"

Not one commercial title company came out in favor of the 2007 AttorneyProtecting House Bill 1319 [that is now Ill inois Lo w]
"We would never allow our national lender programs to interfere
with lawyer delivered services"

The Pending Illinois Senate Bill 2786 that will prevent lenders from preempting title services by attorneys has yet to be endorsed by any
commercial title company [as of April 2008]

................................................................................
If you feel that your real estate practice is being led in the

wrong direction, Come Home to the nation's largest and oldest
bar related® title organization where Member Law Firms have been
successfully led since 1948.

Professional National Title Network, Inc.
Chicago - Crystal Lake - Lincolnwood - Lombard - Oak Lawn - Olympia Fields - Palatine - Tinley Park

PNTN is an agent/or the Florida Fund. the nation's largest bar reiatecf'J title group
operating exclusively through la w firm members since 1948.
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Widening the Circle
An Introduction to the "Dangerous Conduct" Clause
and Other Changes to the Mental Health Code
by Thomas Anger

I. INTRODUCTION

Society's impressions ,
thoughts, and feelings on mental illness are as fluid now as
they ever have been. Nothing
evidences this more than the
impending changes to the Mental Health and Developmental
Disabilities Code (the Code). It
is safe to say that, with new
changes to the Code, courts and
mental health prac tition ers
should brace for an increase in
the number of petitions filed,
and the number of petitions that
result in involuntary commitment.
The Procedure for Filing
a Mental Health Petition
Mental health petitions are
governed by the Code, which
courts strictly construe. While
an in-dep th analysis of the procedure for filing Mental Health
petitions is outside the scope of
this article, a bri ef overview of
the process will help place the
changes to the Code into perspective. The State's Attorney,
J.

by statute, "shall represent the
people of the State of Illinois in
court proceedings under [the
Code] ... and shall attend such
proceedings either in person or
by assistant, and shall ensure
that petitions, reports and orders are properly prepared."
405 ILCS 5/ 2-100. Currently in
Lake County, four attorneys in
the Civi l Division are assigned
to eva luate and litigate the mental health petitions.
Typically, petitions come to
the Civil Division in one of two
ways: either through "walk
ins," or through mental hea lth
professionals at hospitals in
Lake County that have a psychiatric ward. Walk-ins are individuals who wish to file a mental health petition in an attempt
to have a family member,
friend , or neighbor committed
w hom they believe is exhibi ting
signs of mental illness (there is
no statutory requirement of a
relationship between petitioner
and respondent). In order to
meet the statutory requirements, mental illness, standing
alone, is not sufficient for a

court to enter an involuntary
commitment order. In addition,
under the current Code, the petitioner must allege that as a result of the respondent's mental
illness, the respondent is either
unable to care for himself or
herself (unable to provid e for
basic need s),) or is a threat to
self or others.
A typical scenario is an adult
child seeking to commit a parent (or vice versa) with a longstanding history of mental illness and non-compliance with
medication. It is not uncommon
for Lake County lawyers to approach the State's Attorneys Office and ask that a petition be
filed on behalf of their client. If
the Assistant State's Attorney
agrees that the petition is meritorious, then the petitioner and
the Assistant State's Attorney
present the petition to the court
on an ex parte basis. If the court
agrees that the statutory
grounds are met, the court issues a writ. This writ grants the
Sheriff the authority to take the
respondent into custody and
transport the respond ent to ei-

In determining whether a respondent's mental illness renders her incilpilble of providing for her basic physicill needs, the appellate court has held
that a trial court should consider whether that person "(1) ciln ob tain her own food, shelte r, or necessary medical ca re; (2) ha s a place to live or it
family to assist her; (3) is Clble to function in society; and (4) ha s an und erslimding of money or a concem for money as a metlns of sustCJ1(lnce," I"
"SII;,ky M., 368 Ill . App. 3d 1187, 1194,860 N.E.2d 353 (4th D;sl. 2(06).
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ther Vista Medical Center, Good
Shepherd, or Highland Park
HospitaJ2 for an examination by
a qualified mental health professional.
The second manner in which
petitions come into the State's
Attorney's office is via the various psychiatric hospitals in
Lake County. For example, a
hospital may file a petition if a
qualified medical professional
agrees that a wa lk-in petitioner,
similar to the one d escribed
above, has alleged that the respondent at issue meets the
statutory elements for an involuntary commitment. In the alternati ve, if a person arrives at a
hospital emergency departmen t
and the emergency department
physician is of the medica l op in ion tha t the person meets the
statutory elemen ts, the hosp ital
may detain the person and file a
petition.
Finally, if a voluntary mental health patient seeks di scharge aga inst the medica l advice of his treating psychiatrist,
and if the trea ting mental hea lth
practitioner is of the opinion
that the person meets the statutory elements, the hospital may
detain the patient via a p etition .
Once the hospital files the petition with the clerk, the hospital
also provi des a copy to the
State's Attorney's office. If the
Sta te's Attorney's office concurs
that the sta tutory elements are
met, the State's Attorney will
prosecute the petition. The primary focus of this articl e is how
the prospective amendments
radically amend the Code by
2.
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broadening the scope of persons
subject to involuntary admission.

II. STATUTORY ANALYSIS
Curren tly, the Code section
titled "Person subject to involuntary admission" provides:
(1) A person with mental illness and who because of hi s
or her illness is reasonably
expected to inflict serious
physica l harm upon himself
or herself or another in the
nea r future which may includ e threatening behavior
or conduct th at places another individua l in reasonable expec tati on of being
harmed; or (2) A person
w ith mental illness and who
because of hi s or her illness
is un able to prov id e for his
or her basic physica l needs
so as to guard himself or
herself from serious harm
without the assistance of
fa mil y or ou tsid e help. In
determining whether a person meets the criteria specified in paragraph (1) or (2),
the court may consider evidence of the person's repea ted past pattern of specific behavior and actions related to the person's illness.
405 ILCS 5/ 1-119. It is important to note that as the statute is
currently written, in addition to
mental illness, the Code requires as an elemen t the threat
of physical harm (or the inability to care for basic needs) to the
respond ent or another in the
near future.

H igh l('lnd Park 's psychiatric wnrd is li mited to minors.
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After June 1, 2008, the Code
section above changes significantly. Section 5 / 1-119 will provide:
(1) A person with mental illness and who because of his
or her illness is reasonably
exp ected to engage in dangerous conduct which may
include threa tening behavior
or conduct that places that
person or another individual
in reasonabl e expectation of
being harmed; (2) [paragraph 2 remains relatively
unchanged and is amended
only to allow for the addi tion of para graph 3 by ad ding "or" at the end of paragraph 2] (3) A person with
mental illness who, because
of the nature of his or her illness, is unable to understand his or her need for
treatm ent and w ho, if not
trea ted , is reasonably expected to suffer or continu e
to suffer mental deteriorati on or em oti onal deteri oration, or both, to the point
that the p erson is reasonably
expec ted to engage in dangerous conduct.
Also, a new section, § 5/1-104.5,
will be add ed to the Code and
provid e:
"Dangerous cond uct" means
threatening behav ior or conduct that places another individual in reasonable expectation of being harmed,
or a person 's inab ility to
provid e, without the assistance of famil y or outsid e
help, for his or her basic
physical needs so as to
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guard himself or herself
from serious harm .
A. An Overview
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threatened harm, it is possible
that petitioners will allege that
the harm they fear is financial,
or even emotional. For example,
a petitioner may be subject to
involuntarily commitment
when, as a result of a mental illness, he or she threa tens to (or
in fact does) withdraw all of the
petitioner's money from a bank
account to which the respondent has access. Alternatively, a
respondent may be involuntar-
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tence of a m ental illness) may
provide grounds for courts to
involuntarily commit a respondent. It is possible that courts
will have to strike a new balance between activity that will
cause "ha rm " and activity that
may simply be objectionable.
Obviously the courts, the State's
Attorney, and the respondents'
attorneys w ill need to be leery
of lay petiti oners who have ulterior motives for filing petitions.

The Code's new language
lowers the bar to commitment
in two ways: first, by expanding
the type of harm another person
(or the respondent) may reasonably fear because of the respondent's illness; and second,
by eliminating the current
Code's "in the near future" language. The
C. The Removal of
current language rethe Imm ed iacy
quires the State to
Requirement
The Code has been amended to
show by clea r and
eliminate the currently required
convincing evidence
The "in the near fu"physical" element of the harm that
that respondents are
ture" language has
presently unable to
been removed from
petitioners must reasonably fear.
care for their basic
405
ILCS 5/1-119(1).
What type of alternative harm
needs, or that they
This language is absent
a petitioner may reasonably
may infli ct serious
in both the" dangerous
fear
remains
to
be
seen.
ph ysical
harm
to
cond uct"
defini ti on
con ta in ed
in
th e
themselves or others
in the near fu ture. 405
Code's new section, §
ILCS 5/ 1-11 9(1). After
5/1-104.5, and in the
June 1, these requirements a re
ily com mitted because, as a renewly added Paragraph 3 to
su lt of mental illness, he or she
lessened.
§ 5/ 1-119(3), w hich is discussed
ha s threa tened to (or does in
in detail below. The eliminati on
of this lang uage means that
fact) divulge to the petitioner's
B. Removal of the "Physical"
Element in the Harm
colleagues that the petitioner
men tall y ill indi viduals will
has been undergoing psychoFeared by Pe titioner
soon be subject to in voluntary
logica l therapy.3
commitment as a result of their
The Code has been amended
Until these changes take efpotentia l to engage in dangerfect, such threats or actions- no
to eliminate the currently reous conduct a t any time, even if
matter how reasonably beli evquired "physical " element of
such acts may occur in months
able
or
how
much
non-physical
the harm that petitioners must
or years instea d of hours or
harm they may cause--are simdays. The removal of the "in the
reasonably fear. What type of
ply not bases for involuntary
near future" language may be a
alternative harm a petitione r
commi tment. After June 1, howcodifica ti on of rulin gs that the
may reasonably fear remains to
ever, such threa ts (a long with
be seen. With the removal of the
Appellate Court has handed
the required finding of the ex isdown th at affirm com mitment
physical requirement of the

3.

These cx~mples Me not given in ,til effort to suggesllhilt indi vid uals with menl.,l illness are sti'ltisti ca lly more likely to engi'lge in su ch (lClivities,
but only to illustrate the point Ihilt the removal o f the requirement of "physical" harm lllay result in cou rts properly committing respondents
bilscd on all types of preViously irrelevant (to the commitment proceedings, ilt least) nclivities.
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orders. See In re Sharon L.N., 368
require the time frame for poone, courts will still have to take
Ill. App. 3d 1177,859 N.E.2d 627
into account allegations of any
tential harm to be calculated in
(4th Dist. 2006) ("The State ... is
hours, days, or weeks, not
past threats, the details of any
not required to wait until someyears.
threats communicated by a reone is actually harmed before
spondent, and the respondent's
Typically, many "borderhospitalization is warranted.");
line" cases involve fact patterns
mental illness. But while these
factors will remain relevant unsee also Matter of Manis, 213 Ill.
in which a respondent has
App. 3d 1075, 572 N.E.2d 1213
der the new Code provisions,
threatened to harm someone ei(3d Dist. 1991) ("Thus, courts do
the time frame in which they octher in the next few years, or
not have to wait until someone
upon the happening of a distant
cur wi ll become much less relevant.
is harmed before ordering the hospitalizaD. The Addition of
tion of a respondent.");
Haber v. People, 78 Ill.
Paragraph 3
App. 3d 1120, 398
After June 1, respondents may be
N.E.2d 121 (1st Dist.
The addition of Paracommitted they can be reasonably
1979) ("the courts are
graph 3 to § 5/1-119
shown to rim the risk of experiencing
expands this section of
not required to wait
"emotional or mental deterioration"
until
someone
is
the Code to new proto the point that they are "reasonably
portions. As noted
harmed before orderabove, until June 1, reing hospitalization.").
expected to engage in dangerous conduct."
spondents can remain
Removing the time
free from involuntary
frame-vague as it
commi tm ent
unless
may have been-may
the State shows by
alone spark an increase
clear
and
convincing evidence
in the number of petitions filed
even t. After June 1, 2008, howthat the respondent is likely to
(and granted). This is because
ever, the court's focus may shift
inflict
serious physical harm
there will no longer be a reason
away from the timeliness of the
upon himself or another person,
to deny petitions based on
threat, but will still consider the
or that without treatment reharm, or threats of harm, that
reasonableness of the petispondent is unable to provide
either occurred months or years
tioner's expectation of harm, for
for his or her basic physical
prior to the petition being filed.
which timeliness will most
needs. After June 1, respondents
While a working definition of
likely remain a factor. In determay be committed if they can be
"in the near future" is elusive,
mining reasonableness under
reasonably
shown to run the
certainly most courts currently
the new Code as under the old

if
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Walter • Ellis
WE lv1EDIATE & ARBITRATE
We offer more than 60 years of experience resolving cases in and out of the courtroom. Next time you think your client
may benefit from a break in the cost, stress and time burdens of litigation, call us about mediation or arbitration, To
schedule a mediation or arbitration, or to obtain information about us and the process, call Jeannie or Carolyn at 815/4591001 or 8471508-5268 or visit our website at www.wemediate.info.
WE Mediate is a collaboration between the llIw OffICe of Stephen E, WaJrer and the llIw OffICe of H, Case Ellis

risk of experiencing "emotional
or mental deterioration" to the
point that they are "reasonably
expected to engage in dangerous conduct" (as defined
above) , 405 ILCS 5/1-119(3),
This new paragraph is broadly
written and does not require
that respondents present a current threat to themselves or others, or be currently unable to
care for their basic needs (or, indeed, yet be suffering from any
current mental or emotional deterioration),
An example illustrates the
potential practical effect of these
amendments to a borderline
case: a petitioner comes to the
State's Attorney and requests
that a petition be filed because
her mother (we will call her
Theresa) has, as of last night,
declared tha t she refuses to ea t
because she believes the CIA

has poisoned her food (though
she continues to drink water),
Theresa has been exhibiting this
behavior over the past year or
so, Specifically, Theresa will fast
for three or four days, but will
always resume eating again afterwards, Theresa has announced that she again plans on
not eating, and her daughter is
concerned about this behavior
enough to request that a petition be filed, Theresa has a history of diagnosed schizophrenia, which includes paranoid
delusional thoughts and auditory hallucinations, Until about
a year ago, Theresa's schizophrenia was controlled with
medication, Theresa refuses to
continue taking her medication
and refuses to see her psychiatrist.
Based on these facts, an assistant state's attorney must de-

cide whether to file a petition ,
Under the current Code,
Theresa is a borderline case, She
is clearly mentally ill and will
soon either be a danger to herself (if she fails to eat in the next
few days), or could possibly be
unable (or has refused) to care
for her basic needs, i,e, procuring food for herself, She is not,
however, currently in any danger, nor is she currently inflicting serious harm upon herself,
and she may decide at any moment-as she has previouslythat the CIA is not poisoning
her food and resume eating,
At present, Theresa presents
a common quandary to the
mental health system, Currently, she cannot be committed
until it can be shown that she is
no longer capable of caring for
her basic needs, For example, an
issue to be resolved at a com-
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mitment hearing would be
whether Theresa's refusal to eat
represents a failure to care for
her basic needs, or simply a decision not to eat that she can
change at any time. On the
other hand, it is important to
obtain treatment as quickly as
possible for mentally ill individuals in the throes of a psychotic episode that is likely to
result in harm, even if treatment
is against the individual's
wishes.
Currently, Theresa would
fall through one of the cracks in
the Code's language. Theresa is
clearly a mentally ill individual
who is unwilling (at best, and
unable at worst) to provide for
her basic needs. She is currently
engaging in activity that will,
over a short period of time,
cause her physical harm. However, Theresa does not cl ea rly
meet the criteria for involuntary
commitment because she exhibits a pattern of behavior that has
not historically resulted in
physical harm. Furthermore, all
signs point to Theresa deciding
to resume eating within the next
few days. Thus, it would be
very difficult for the State to
show by clear and convincing
evidence that Theresa is properly subject to involuntary commitment.
After June 1, however,
Theresa will clearly be subject to
involuntary commitment under
the new Code provisions. She is
mentally ill, and as a result of
her mental illness she fails to
understand the need for treatment. As a result of this failure,
Theresa is reasonably expected
to suffer or continue to suffer
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mental deterioration to the
point that she is reasonably expected to engage in dangerous
conduct (potentially starving
herself-even if only for a few
days). Of course, Theresa's attorney will likely argue that until she actually shows signs of
starvation, she is free to decide
when, whether, and how much
she eats. Furthermore, Theresa
may be easily treated as an outpatient if she can be convinced
to see her psychiatrist and to
start re-taking her med ication.
Under the new language of the
Code, however, Theresa will
likely be involuntarily committed and will undergo inpatient
treatment.
Ill. CONCLUSION
Courts ha ve always taken a
variety of factors into account
when determining whether to
order involuntary com mitm ent.
These factors includ e whether
respondents are mentally ill,
whether their actions result
from such illness, the likelihood
of harm, the content of any
threats, respondents' living conditions, their access to family or
friends, and their ability to care
for their basi c daily needs. The
time frame in which these factors exist have always played a
key role in determining whether
an individual is properly subject
to involuntary commitment. After the new Code provisions
take effect, however, the relevance of timing will take a back
seat to how reasonable the expectation of harm is.
Once the Code's amendments go into effect, courts and
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mental health practitioners will
struggle with the exact meaning
of the Code's new language for
some time to come. The vision
of the statute, however, has not
changed: "Involuntary commitment procedures represent the
balance between an individual's
liberty interests and society'S
dual interests in protecting itself
from potentially dangerous individuals while protecting and
caring for those who are unable
to care for themselves." In re
Nancy A., 344 III. App. 3d 540,
556, 801 N.E.2d 565 (lst Dist.
2003).
The pending changes to the
Mental Health Code rep resent
the most dramatic amendments
and additions to the Code in recent memory. While more people will be s ubject to involuntary commitment, more people
who otherwise would have
gone without help will soon be
eligible to receive trea tment.
The new Code provisions rep resen t a more proactiv e stance towards mental illness, and they
widen the protective circle surrounding individuals with mental illness. Just how wide the circle gets, however, remains to be
seen.

Thomas Anger is an Assistant
State's Attorney in the Civil
Trial Division of the Lake County
State's Attomey's Office.
Tom is one offour assis tants in
that division who litigates mental
health petitions. Before joinil1g
the Civil Trial Division, Tom
prosecuted criminal cases in the
Traffic, Misdemeanor, and Ju ven ile
divisiol1S. He is a graduate of
The John Marshall Law School.
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Ethical Considerations for
Real Estate Attorneys
- Part I by Rebecca McNeill

C

ertain ethical problems
involving attorneys are
easy to identify: sleeping
with clients (not a good idea);
chasing ambulances (tasteless
and a violation of the Illinois
Rules of Professional Conduct);
a nd stealing client funds
(something the ARDC definitely
frowns upon). In fact, Hollywood
has drawn attentioo to the ethical
blunders of attorneys, increasing
the public'S skepticism of their
ethical propriety and increasing
the number of lawyer jokes.
For example, in the Hollywood version of John Grisham's
best-selling novel. The Rnillll1nker,
Rudy Baylor (played by Matt
Damon) has just graduated from
law school and is desperate for
income to pay his bills. He finds
employment with the less-thanscrupulous Bruiser Stone, who
encourages innoc en t Rud y
Baylor to get "feed s" from his
friends a t the local precinct, find
those victims at the local hospital. and solicit them to sign up
with his law firm, even if it
means grabbing the bandaged
arm of a motionless victim and
"helping" him sign the retainer
agreement.
Rudy Baylor also befriends
Bruiser Stone's other employee,
Deck Shifflett (portrayed by
Danny DeVito). Although a law

school graduate, Deck never
passed the bar (although he took
it six times), and is referred to as
the firm's "para-lawyer." He appears in court on a frequent basis
at the direction of Bruiser Stone.
Again, clearly unethical.
Only a few days into his new
career, Rud y says to himself:
" How do you know if a lawyer is
lying ? His lips are movi ng. What
is the difference between a lawyer and a hooker? The hooker
stops screwing you after you are
dead." After reciting these lawyer jokes, Rudy Baylor pa uses
and says to himself: "Everybody
loves lawyer jokes. Why do you
suppose that is?"
Perhaps it is because desp ite
the many noble lawyers in practice, there are others operating
with questionable scruples, giving the entire legal profession a
bad name and generating public
distrust. After all, the preamble
for the Illinois Supreme Court
Rules of Professional Conduct
("RPC") reminds us in its opening sentence: "The practice of law
is a public trust." If the public
loses trust in our profession, the
integrity of the entire judicial system becomes tarnished .
Unfortunately, for the real estate practitioner in Illinois, ethical
issues are not always so selfevident as those portrayed by

Hollywood filmmakers. There
are many issues facing the real
estate practitioner that are not
necessarily common-sense issues.
This article will summarize some
of the main ethical issues of
which real estate attorneys
should be aware. However, if
you lea rn nothing else from this
article, keep two main ethical tips
in mind:
l. Familiarize yourself with
the Illinois Rules of Professional Conduct. Th e
rules are easily accessible
on the AROC's web si te:
www.iardc.org. Knowing
the rules makes it easier
to spot potential ethical
problems, prevent rule
violations, and avoid
ARDC sanctions.
2. When in doubt, use the
ARDC Ethics Inquiry program. You can reach the
ARDC a t 1-800-826-8625.
While advice from the
ARDC isn't a valid d efense in an investigation, I
can state from personal
experience tha t the a ttorneys on the hotline are extremely helpful at explaining the rules and
pointing you in the direction of resources that will
help guide you to make
the right decision.
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Advertising

In this slow real estate market, you may feel inclined to mail
material, such as a newsletter, to
prospective clients as a way to
market your services. This is fine,
so long as you comply with RPC
§§ 7.1, 7.2, 7.3, and 7.4. For example, don't claim to "specialize" in
real estate law, even if this is the
only area in which you practice.
Further, do not refer to yourself
as a real estate "expert," even if
you truly believe you are the
most intelligent real estate attorney in Lake County. Rule 7.4(c)
states: "Except when identifying
certificates, awards or recognitions issued to him by an agency
or organization, a lawyer may
not use the terms 'certified,'
'specialist,' 'expert,' or any other,
similar terms to describe his
qualifications as a lawyer or his
qualifications in any subspecialty
of the law." Further, do not state
anything that could be construed
as "false or misleading," including statements that are likely to
"create an unjustified expectation
about the results the lawyer can
achieve." For example, do not
call yourself "the best real estate
attorney in Illinois" or state that
you "guarantee to save clients
money." These statements violate
Rule 7.1, which provides that a
"lawyer shall not make a false or
misleading communication about
the lawyer or the lawyer's services." Finally, if you mail newsletters or advertising circulars,
Rule 7.3 requires that you label
both the letters/ circulars and the
envelopes containing the letters/
circulars as advertising material.
You must be conspicuous when
marking the envelopes and let-

ters/circulars so as not to create
any confusion.
Avoid Mortgage Fraud
According to the Federal Bureau of Investigation (FBI), mortgage fraud is defined as the intentional misstatement, misrepresentation, or omission by an applicant or other interested party,
relied on by a lender or underwriter to provide funding for, to
purchase, or to insure a mortgage
loan. 2006 Mortgage Fral/d Report,
http: // www.fbi .gov / publications / fraud / mortgage_fraud06.htm. The FBI issued a statement on its website that it is
"proactively working with the
mortgage ind ustry in an effort to
curb mortgage fraud." Id. According to the FBI, investigations
have focused on large-scale
frauds perpetrated by organized
crime and industry insiders, including attonleys, brokers, appraisers, and realtors. While most
people think of mortgage fraud
as involving a complicated property-flipping scheme, with an
over-inflated appraisal and a
straw buyer, mortgage fraud can
occur on a much simpler level.
Real estate attorneys must be
wary when interacting with their
clients to ensure that they do not
unintentionally participate In
mortgage fra ud.
For example, beware of the
following situations, which can
implicate an attorney in a mortgage fraud scheme:
1. Client's 1003 loan appIication-On the day of closing,
the client's assets should be
the same or greater than
those listed on his or her loan
application, and his or her
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debts should be the same or
less. If the client has incurred
more debt, and you know
this when the client Signs,
you should decline to represent him. For example, if your
client has leased a new Mercedes Benz since the time of
the original application, there
should not be a closing.
2. Owner occupied documents- If your client tells
you at the closing that she
plans to rent to Sally, and
your client signs the owneroccupied affidavit, this is
mortgage fraud . More and
more lenders are doing quality control audits to discover
whether the actua l buyer
moves into the property as
his or her principal residence
as promised. This is a current
mortgage fraud trend In
which buyers try to get the
lower interest rate that correlates with owner-occupied
property when the property
will really be used for investment purposes. Don' t get involved wi th this type of
transaction.
3. Closing cost credits- If you
have negotiated a repair
credit for your client, and the
lender does not permit it to
be shown on the settlemen t
statement at closing, do not
pad the tax proration or attempt to partake in "creative
accounting." If you pad the
tax proration with the repair
credit amount, this can be
considered mortgage fraud
under the FBI's definition because you are hiding money
from the lender. You must
seek approval from the
lender prior to the time of
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closing if you negotia te a repair credit on behalf of your
client. Many lenders do permit the seller to cut a check
on their side of the settlement
statement directly to a legitimate home improvement
company as a solution to the
prohibition against the buyer
receiving a "repair credit."
What if your client understates his assets? This is not
mortgage fraud because your
client only needs to state
what he or she needs to qualify.
What if your client overstates his assets? This is
mortgage fraud . Don't close
this transaction .
What if your client understates his debts? This is mortgage fraud. Don't close the
transaction.
What if your client does not
disclose child support on the
mortgage application-is
this mortgage fraud? It depends. If your client does not
need child support payments
to qualify for the loan, then
this is not mortgage fraud.
Appraisal fraud-Anoth er
type of mortgage fraud occurs when an unscrupulous
person manipulates the value

of the home to benefit someone. If you believe this has
occurred, withdraw your representation.
9. Identity theft-Another reallife manifesta tion of mortgage fraud occurs when two
people allege that they are
married, but the woman is actually the husband 's mistress.
If you believe this is occurring in your transaction,
withdraw your representation.
If you have doubts about a
buyer, seller, realtor, title insurance representative, another attorney, or anyone else involved
in a real estate transaction, you
can file a Suspicious Activity Report with the FBI. Remember, not
only can you be subject to punishment and imprisonment by
the FBI, but participation in
mortgage fraud also means that
you have likely violated Rule 8.4
(a)(3), which provides: "A lawyer
shall not commit a criminal act
that reflects adversely on the
lawyer's honesty, trustworthiness or fitness as a lawyer in
other respects," and also Rule 8.4
(a)(4), which provides: "A lawyer
shall not engage in conduct involving dishonesty, fraud, deceit
or misrep resentation ."

Representing the World

IMMIGRATION
Permanent Residency ("Green Cards")
Employment and Family Visas
Defense from Deportation/Removal
Consequences of Arrests / Crimes
847-996-0888

Andrew Sagartz, MBA, JO

Immigration Lawyers Association (Members since 1997)

Use of Paralegals!
Legal Assistan ts
What if you have a very hectic day and it would be very convenient to have your legal assistant, paralegal, or your "DannyDeVito-like-para-lawyer" attend
the closing transaction? The Supreme Court of Illinois disciplined an attorney and suspended him for sixty days for
various violations of the RPC, including allowing a paralegal to
close a real estate transaction
without his supervision on two
occasions. III re Gerald Presion Ko11Oi1ia, M.R. 18936, 03 RC 1508
(Ill. Nov. 14, 2003). If your seller
has pre-signed all of the documents, and you send your paralegal, there is still a cha nce that issues may arise at closing such as
necessary cha nges to the HUD-l
Settlement Statement, final walkthrough issues, problems with
the deed, etc.
Buyer and Seller
Representation
Can you represent a buyer
and a seller in the same rea l estate transaction? Rule 1.7 of the
RPC provides: "(a) A lawyer

REAL ESTATE APPRAISALS

CALMECSM Global Law Group

Americ~n
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shall not represent a client if the
representation of that client will
be directly adverse to another client, unless: (1) the lawyer reasonably believes the representation will not adversely affect the
relationship with the other client;
and (2) each client consents after
disclosure." Even in what seems
like the friendliest of real estate
transactions, there can be issues
between the buyer and the seller
that may arise. The Illinois Supreme Court noted that attorney
Gary Gearhart engaged in a conflict of interest when he represented both the sellers and the
buyer of real estate and sought a
broker's commission from the
sale. Gearhart also engaged in
other unscrupulous activity that
led to a six-month suspension
and a requirement to complete a
professionalism seminar. In re
Gary L. Gearhart, M.R. 21335, 05
SH 19 (Ill. March 19, 2007). Similarly, the Illinois Supreme Court
censured Brenda Lynn Mullen
Murzyn when she represented
both the buyer and seller in the
same real estate transaction and
failed to disclose her representation of the seller to the buyer. In
re Brenda Lynn Mullen Murzyll ,
M.P. 21436, 05 CH 73 (Ill. March
19, 2007). Additionally, attorney
William M. Tarsa represented a
husband and wife, for whom he
helped obtain a loan from another couple, who also happened
to be his clients. In re William M.
Tarsa, M.R. 16654, 99 CH 23
(2000). The court held : "At no
time did [Mr. Tarsa] disclose to
the [borrowers] that the [lenders]
were his clients, nor did he advise either of the parties to seek
independent advice or disclose to
them the possible effect his dual
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representation might have on the
exercise of his own professional
judgment." Even if you obtain
each client's consent, it seems
very apparent that the representation of one client will be directly adverse to the other (and
therefore in violation of Rule 1.7).
Controlled
Business Disclosure
Form DS-1
(DFI-Rev.
05 / 01 /97), referred to as the Disclosure Statement Controlled
Business Arrangement ("disclosure statement") should not
make its first appearance at the
closing table. It seems like common sense to send the disclosure
before ordering the title commitment (and at the very least, far in
advance of the closing date), but
late disclosure frequently happens. If you are an attorney agent
for a title insurance company and
you are showing the buyer and
seller the title charges for the first
time at the closing table, this defeats the purpose of the Illinois
Title Insurance Act, which provides as follows:
No title insurance company,
independent escrowee, or title insurance agent may issue
a title insurance policy to, or
provide services to an applicant if it knows or has reason
to believe that the applicant
was referred to it by any producer of title business or by
any associate of such producer, where the producer,
the associate, or both, have a
financial interest in the title
insurance company, independent escrowee, or title insurance agent to which business is referred unless the
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producer has disclosed to any
party paying for the products
or services, or his representative, the financial interest of
the producer of title business
or associate referring the title
business and a disclosure of
an estimate of those charges
to be paid as described in Section 19. Such disclosure must
be made in writing on forms
prescribed by the Secretary
prior to the time that the commitment for title insurance is issued. The title insurance company, independent escrowee,
or title insurance agent shall
maintain the disclosure forms
for a period of 3 years. 215
ILCS ISS / 18(b).
To avoid potential problems,
I enclose the disclosure statement
with the estimate of title insurance fees to my clients who are
selling property along with my
client engagement le tter as soon
as I receive a new contract. I send
the disclosure statement to the
buyer's attorney at the same
time.

Rebecca McNeill graduated
cum laude from DePaul University
College of Law in May of 2006 and
was admitted to the llIinois Bar in
November of2006. She is curre/1tly
employed by the Law Office of
Deanna ]. Bowen, where she practices in family and real estate law.
She also works independently
with her own real estate clients.
Rebecca co-chairs the Lake County
Bar Real Estate Committee
with attorney Leslie Klocek.
NOTE:
Part II of Rebecca McNeill's
article will appear in the
June issue of The Docket.
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Hedge Fund Industry
Announces New Guidelines
by James]. Eccleston

T

he Managed Funds Association ("MFA") has
published new guidelines entitled "Sound Practices
for Hedge Fund Managers."
As the hedge fund industry's
main trade group, the MFA
seeks to raise "the standards
across the board"-in all of the
principal areas of hedge fund
investing, management, operations and compliance. Along
those lines, the MFA has prepared a checklist for hedge
fund managers to consider in
developing a compliance manual. Let's examll1e the more
important aspects of that
checklist.
Preliminarily, MFA notes
that the contents and precise
details of a specific hedge fund
manager's policies and procedures will vary depending
upon facts and circumstances
(including whether the hedge
fund manager is registered
with the SEC and is subject to
the requirements of Rule 206-4
(7) of the Investment Advisers
Act). MFA divides its guidance
into five categories: Applicabili ty and General Provisions;

Chief Compliance Officer; Elements of Policies and Procedures; Review and Updating
of Policies; and Acknowledgement and Training.
In terms of Applicability
and General Provisions, MFA
suggests that hedge fund managers identify covered personnel. In explaining what employees, officers and directors
are covered, MFA notes that
Rule 206-4(7} of the Investment
Advisers Act includes all of
them to the extent that they
provide investment advice on
behalf of the investment adviser and are subject to the supervision and control of the
investment adviser. MFA recommends that hedge fund
managers "set forth policies
and procedures that are reasonably designed to prevent
violations of such policies and
procedures from occurring,
and to detect and address violations that have occurred."
Finally, MFA suggests that
hedge fund managers distribute such policies to all covered
personnel and ensure that they
know it is their responsibility

to understand them.
In terms of the Chief Compliance Officer, MFA recommends appointing this person
for "coordinating and supervising compliance with applicable laws and regulations, as
well as the internal procedures
adopted by the investment adviser." MFA notes that this is
required under the Investment
Advisers Act for those hedge
fund managers registered with
the SEC.
Most of MFA's recommendations fall under the third
category, Elements of Policies
and Procedures. The first of
the more important recommendations under this category is that hedge fund managers detail their applicable
fidUCiary duties. That means
detailing that "the adviser
must act solely in the best interests of its client and must
make full and fair disclosure of
all material facts" about the
business and business practices. MFA notes that all investment advisers (whether
registered or unregistered wi th
the SEC) are subject to the anti-
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fraud provisions of the Investment Advisers Act.
Second, MFA recommends
that hedge fund managers
adopt controls and procedures
relating to the fai r allocation of
investment opportunities
among funds and the maintenance of portfolios consistent
with the fund s' objectives. Rega rding the former, an employee or com mittee should be
responsible for enforcing policies and procedures relating to
partial fills, de minimis reallocations, deviations from allocation policy and alloca ti ons of
"New Issues." Likewise, hedge
fund managers must fairly alloca te aggregated trades
among funds, and shou ld establish procedures for when to
aggrega te trades, how to allocate aggregated trades and
how to review adherence to
policy.
Third, MFA recommends
that hedge fund managers
adopt procedures that address
varIOUS trading activities.
These activities include proprietary trading by the hedge
fund manager, personal trading activities of supervised
persons, and insider trading
policies. Hedge fund managers
should establish "policies to
direct that any trading by employees and affiliates will be
conducted in a manner that is
consistent with the requirements of the poliCies and in a
manner consistent with the applicable fjduciary duties owed

The Docket

by the hedge fund manager."
Fourth, hedge fund managers should "develop disclosure
controls and procedures to ensure prompt and accurate disclosure to investors and any
applicable regulators, including account statement disclosures." MFA recommends establishing a committee or designating an employee responsible for reviewi ng required
disclosures for accuracy and
consistency, as well as for ensuring that they are updated
and distributed to investors
and regulators on a timely basis. Along those lines, MFA
suggests that hedge fund managers include processes to
va lue holdings accurately (and
to assess th eir fees based on
those va lu ati ons). MFA notes
that SEC-registered in vestmen t
advisers have additional duties associated with upd ates to
their Form ADV and with required reporting of financial
and disciplinary information.
The final important recommendation, under the category
Elements of Policies and Procedures, is to safeguard client
assets. MFA recommends that
hed ge fund managers develop
procedures to protect such assets against conversion or inappropriate use by advisory
personnel. Suggestions include
limiting authority and access
to client accounts to designated employees, and requiring approva l of the Chi ef
Compliance Officer for devia-
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tions from that policy, as well
as monitoring the activity of
employees with access to client
accounts.
The last two categoriesReview and Updatil1g of Policies;
and Acknowledgement and
Training-are fairly intuitive,
but some points should be emphasized. Specifically, hedge
fund managers must establish
processes to continually assess
whether their compliance policies and procedures remain
adequate and effective in their
implementation. MFA reco mm ends updating policies and
procedures in the even t o f
"significa nt changes to business or unforeseen market
even ts." Additionally, MFA
notes that SEC-registered investment advisers must conduct this rev iew no less frequent ly than annually.
Hedge fund managers,
lawyers counseling them, and
hedge fund investors all
should benefit from these compliance manual suggestions,
and from the broader "sound
practices" that MFA recommends in its latest publication.

James J. Eccleston is a
securities attorney,
representing investors
as well as brokers and
brokerage firms nationwide
in arbitration, litigation and
regulatory affairs. He is an
eq uity partner with Shaheen,
Novoselky, Staat & Filipowski.
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Executive Board Meeting
March 20, 2008, Minutes
by Hon. Daniel B. Shanes, Secretary

M

embers
Present:
Rick Lesser, Bryan
Winter, Scott Gibson, Marjorie Sher,
Amy Darling, and Hon. Daniel
Shanes. Also present: Liz
Rochford (second vice president-elect) and Meg Marcouiller (director-elect).
1. Minutes Approved: The
Board approved the minutes from the February 21,
2008, Board meeting.

2. Treasurer's Report: Amy
Darling provided a summary report of the LCBA
balances. Our total income
compared to the budget is
approximately 81%, while
our expenses are only 65%
of projected amounts. Our
net income year-to-date is
over $63,000. This tremendous turn-around is due in
large part to several of the
cost and pricing policies for
seminars and conferences.
3. Executive Director's Report: Committee seminars:
Amy is working with
Judge Tonigan to secure
space, catering, and golf for
the Civil Trial & Appeal

Committee semmar on
May 22. The Criminal Trial
& Appeal Committee is beginning to discuss a location for its Fall semlllar.
The April Real Estate Seminar will be at the Clark
County Bar Association in
Las Vegas. Plans are finalizing for th e April Family
Law Seminar in Washington, D.C., which has obtained $4,275 in outside
sponsorship funding.
Plans are on track for
the April 9 Corporate
Counsel event, to be hosted
at the American Hotel Registry facilities m Vernon
Hills. A presentation by
State's Attorney Michael
Waller and representatives
from Discover Card will
provide one hour of MCLE
credit.
The materials from the
February Wills, Trusts, and
Probate Committee were
submitted to the Illinois
MCLE Board for their approval to gain professionalism and ethics cred it.
The Capital Litigation
Seminar Committee IS fi-

nalizing the speakers and
agenda for the April 30May 1 seminar, which will
be held at Key Lime Cove
in Gurnee.
4. Gridiron: The 2008 Gridiron was an overall success,
netting approximately a
$12,000 profit for the
LCBA. This year's operating budget anticipated that
revenues would exceed
costs by $8,000, which
means that the Gridiron
netted $4,000 more profi t
than expected.
The Board voted to donate $1,000 to the Volunteer Lawyers Program on
behalf of the LCBA GridIron.
5. Docket Editorial Board:
The Docket editorial board
has asked the executive
board for guidance regarding advertising. The executive board encourages any
member of the editorial
board to promote advertising in the Docket and can
sell them through the Executive Director. In addition, the editorial board
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wishes to redesign the inside and outside front and
back pages, perhaps in
color. The executive board
will create a specific price
structure for those pages
for advertising.

the opportunity to hold a
mock trial for Law Day will
be broadened to 6th, 7th,
and 8th grade classrooms.
Attorneys and teachers are
being matched for mock
trials.

6. Associate Members: Scott
Gibson, Marjorie Sher, and
Meg Marcouiller will constitute an ad-hoc subcommittee to propose standards for associate membership, and report back to
the board with a draft for
the April or May executive
board meeting.

8. Website: The 2007-2008
budget does not provide
sufficient funds for the upgrades preViously requested by the Board. Amy
is working with the new
designer to prepare realistic options and expense
proposals for the 2008-2009
operating budget.

7. Law Day 2008: This year

9. Reverse

the LCBA and Lake County
Medical Society reverse
mini-internship is scheduled for May 10. Judges
Mullen and Schostok are
overseeing the activities.
10. Special business meeting:
There will be a special
LCBA business meeting on
Tuesday, May 27, 2008, at
12:00 for the purpose of
electing the remaining seats
on the Boa rd of Oi rectors.
11. Meeting Adjourned: The
meeting was adjourned.
The next Executive Board
meeting IS scheduled for
April 17, 2008, at 12:00 p.m.

Mini-Internship:

I
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Wills, Trusts, and
Probate Committee
April 8, 2008, Minutes
by Liz Rochford, Chair

O

n Tuesday, April 8, 2008,
we held our LCBA Wills,
Trusts, a nd
Proba te
Committee meeting at the Lake
County Courthouse in Waukegan . We met at 12:00 p.m. and
committee chair Li z Rochford
officially called the meeting to
ord er. The meeting was attended
by Robert Webe r, Howard Lang,
Ronald Runkle, Bart J. Carroll, Jr.,
Ken Suskin, Leslie Klocek, Lucy
Dorenfeld, William J. Butler, Rick
Lesser, Kevin Kane, Jeanne Goshgarian, Meg Georgevich, Robert
Kolasa, Dan Sugrue, Edward P.
Zaengle, Brad Schenker, Terry
Smythe, Ed McGlynn, Richard B.
Kuseski, David Goles, Stephen
Rice, Douglas W. Stiles, and Bernard Winter.
GRIDIRON 2008 DVDs are
on-sale now through the bar association . Only $1 5 for a lasting
memory of this hilariou s show!
Contact Melissa at the bar associa tion to get your cop y now .
Wills, Trusts, and Probate
upda tes a re as foll ows:
1. Committee member RON
RUNKLE led a stimulating
d iscussion on the u se of gifting by guard ia ns. Ron feels it
is important to counsel cli ents

on matters of gifting during
the estate pla nning process,
so that a guardian won' t have
to seek court au thoriza tion to
"gift " any of the ward 's assets. Gifts from a wa rd 's assets could be made for va ri ous purposes incl uding to
ma ke use of the annu al excl usion gifts, to make gifts that
qualify for the tuition exclusion, or for the purpose of
Med ica id planning. Ron's
mate rial s hig hli ght cases
from a round the country analyzing courts tha t have discussed gifting for purposes of
Medi caid planning and for
estate planning, whil e other
courts have refu sed to allow
such gifts, often looking to
substituted judgment and
how the wa rd would proceed
if competent. •
2. Committee Member BOB
WEBER shared two recent
decisions with the committee.
First, the heirs of legendary
art dealer Ileana Sonnabend
have parted w ith close to
$600 million worth of paintings and sculptures in order
to cover esta te taxes. Sonnabend 's art collection is va lued

at approximately $1 billion.
Also, Bob presented information on the case of First A m.
Title Ins. Co ., et al. v. U.S.,
whi ch invo lved the sale of
three houses from the estate
of Robert Smith . Ms. Smith's
daughter was appointed as
executor of the estate, filed an
estate tax re turn and paid the
estate ta x in installments. The
homes were sold after the tax
was paid. The IRS audited the
estate and increased the value
of one o f Ms. Smith 's other
assets by a lmost $150,000.
The estate fail ed to make installment payments on the
tax so the IRS sent letters to
the purchasers of the three
properties threa tening to
seize the properties for the
unpaid tax. The title insurance companies, w hich insured ea ch property at the
time of the sale transaction,
paid the esta te taxes und er
protest and then fil ed suit.
The fed era l d istrict court,
which the Ninth Circuit affirm ed, he ld that the title
companies could not recover
estate ta xes that they paid
after the homeowners in-
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formed them of the IRS's
threats to seize their homes
based on an increased tax assessment on the estate from
which they acquired the
properties. The court ruled
that to prove the divestment
of the lien, the title companies
had to show that (1) the sale
proceeds satisfied charges
against the estate or expenses
of its administration AND (2)
that a court with proper jurisdiction allowed the satisfaction .•
3. Join the Legal and Financial
Forum on Thursday, April 24,
at 5:00 p.m. at Lovell's In
Lake Forest. Contact Mark
Chavin to reserve a seat at
847-295-8800.
4. Civil - Due Process - Smith v.
Freeman, No. 106010. Appeal,
4th Dist. - This case presents
the question of whether a
successor trial judge may enter judgment in a probate
matter (in this case in favor of
the plaintiffs) where the parties entered into a stipulation
that the successor trial judge
could do so based solely on
trial transcripts from the
original trial. The Appellate
Court reversed the trial court,
finding that since resolution
of crucial matters rested on
credibility determinations,
the parties' stipulation violated due process, and the
successor trial judge should
have held a new trial on the
case.

If.

5. Civil - Probate - 111 re Estate of
Eric Cage, No. 1-07-1297
(March 14, 2008) - The trial
court correctly interpreted the
provisions of §§ 9-3 and 9-1 of
the Probate Act when it concluded that the guardian of

The Docket
decedent's three minor children could nomina te herself
as administrator of decedent's estate, and that she
had priority over the decedent's sister. • The Chicago
Daily Law Bulletin published
an article on March 28, 2008,
outlining the results of the
case. ""

6. "Chicago real estate transfer
tax hike unanimously approved: Law was part of CTA
bailout deal with state" Sellers of real property located in the city of Chicago
will face an additional $3 tax
per $1,000 of sales price to the
city after April 1. The $3 increase represents the final
legislative piece of a Chicago
Transit Authority funding
plan passed by the General
Assembly. Chicago Tribul/e,
March 13,2008 .•
7. "Representing unmarried
couples: The need for Illinois
legislative action" - Discussion surrounding HB 1826,
which is titled the lllinois Religious Freedom Protection
and Civil Unions Act, is increasing, and a panel discussion was held at the ISBA's
mid-year meeting last December. lllinois' case history
shows that courts have refused to recognize agreements between unmarried
couples, and that the central
issue typically hasn't been the
orientation of the couple, but
whether the couple was married. HB 1826 would recognize civil unions in lllinois
and provide important legal
rights and responsibilities to
unmarried couples. The Act
would also provide equal
protection under the law for
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same-sex couples and opposite-sex couples in committed
relationships and give better
safeguards to the children of
these committed relationships. The Catalyst, ISBA
Women & the Law Committee, March 2008 .•
8. Senate Bill 2452
An
amendment is before the lllinois Senate to amend Section
28-1 of the Probate Act stating "This article does not apply to any testate estate
which purports to create one
or more trusts, as defined by
Section 2 of the Trusts and
Trustees Act." •
9. "High court looks at legal
role for mentally ill" - The
Supreme Court heard arguments for the case Illdial/o v.
Edwards, No. 07-208, at the
end of March. The case deals
with the Sixth Amendment's
right to assistance of counsel
and its related right that a
defendant can proceed without counsel. The question
presented is whether a defendant who is mentally ill, but
technically competent to
stand trial, can make the decision to proceed without an
attorney. The court's prior
rulings suggest that the standard for competence to stand
trial is the same standard to
determine competence to represent oneself. Court-imposed counsel represented
defendant Ahmad Edwards,
a schizophrenic, after the trial
judge refused to let the defendant proceed without a lawyer. Indiana argued that the
state has an interest in making sure the defendant doesn't turn the trial into a farce.
At argument, Justice Scalia
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BAR BULLETIN BOARD
WAUKEGAN-Professional office space
available for immediate lease. Upper level
office space across from courthouse at One
North County Street, Waukegan. Reasonable price for this prime location includes
janitorial services and utilities. Please call
(847) 662-4321.
DOWNTOWN WAUKEGAN-200 N. ML
King Ave. 1 to 3 offices. Up to 3000 sq. ft.
Divisible.
Shared conference room and
lunch room. Basement storage. Virtual
Tour www.~properties.com. (847) 680-4740.
DOWNTOWN
WAUKEGAN-Across
from Courthouse, 275-1200 square feet.
Janitorial provided.
Well maintained.
Space available. 33 N. County & 325 Washington. Please call Ron Pollack at (847) 4820952.
PRIME LEGAL OFFICE SPACE AVAILABLE-Corner of County & Washington
Streets. Private offices or shared offices
available. All utilities paid. Internet ready.
Low monthly rent. Please contact Anni Bertucci -Vear at Robert P. Ritacca Law Office at
(847) 244-2700 or ritaccabooks@aol.com.

suggested that letting the defendant proceed and allowing the state to wait and see if
the defendant does, in fact,
turn the trial into a farce
would avoid the risk of depriving the defendant of his
right to represent himself. The
Chicago Daily Law Bulletin,
March 27, 2008 .•
Our next meeting will be

FOR RENT-Lower level office space across
from Lake County Courthouse, consisting of
4 offices and 2 secretarial stations. Can be
divided. Reasonable rent. Call Diane at
(847) 244-0770.
HISTORIC BUILDING OFFICE SPACEThe law office space currently occupied by
Roach, Johnston & Thut at 516 N. Milwaukee Avenue in Libertyville is available
sometime around Fall 2008. The space includes four premium quality private offices,
conference room, kitchen, storage, and admini strative area. It includes 2,188 square
feet just off Milwaukee Avenue in a restored
vintage building in Libertyville's Victorian
downtown. Seeking a lea d lawyer or law
firm as a tenant, one or more attorneys are
available as sub-tenants. Contact Mary at
(847) 549-0600 for appointment to view .
CRIMINAL DEFENSE ATTORNEYavailable for referrals and to cover any type
of court appearance. Experienced in traffic,
DUI, misdemeanors, felonies, and juvenile
cases. Available for any courthouse in
Cook, DuPage, Kane, Kendall and Lake
counties. Co-counsel fees provided. Contact Nello P. Gamberdino, II at (773) 2945532 or ngamberdino@yahoo.com.

Tuesday, May 13, 2008, at 5:00
p.m. at Chief's Pub, 502 N. Western, Lake Forest. This will be an
important meeting regarding
planning for the Wills, Trusts,
and Probate 2008-2009 committee
year. We are also hoping to take
a group photo with as many
WTP Committee members in attendance as possible. In addition,
Bob Weber will speak on pro-

posed IRS Regulations regarding
the reporting, payment, and deductibility of claims against a d ecedent's estate.
• The full tex ts of articles or
documents cited may be obta ined
by contacting Liz Rochford a t
erochfordatty@sbcglobal.net
The meeting adjourned at
1:00 p.m.
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Please call (847) 244-3143 to confirm date, time and location of event before you atte nd .
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Date

5/1
5/6
5/9
5/10
5/13
5/13
5/15
5/15
5/ 19
5/ 20
5/ 20
5/22
5/ 26
5/27

Time

Event
Capital Litigation Program
LAP Brollm Bag Presentation with Justice Wolfson
Family Law Seminar Plamling Meeting
Young Lawyer Bowl-A-Thon
Re7'erse Mini-Internship ,,,ith LCMS
Wills, Trust & Probate Committee Meeting
Executive Board Meeting
Member Appreciation Night
LCBA Memorial Service
Young Lawyer Judicial Meet/Greet
Family Law Committ ee Meeting
Civil Trial Seminar
LCBA Office Closed-Memorial Day
Sp~cial Meeting of the LCBA

Location

12:00 noon

LCBA

5:00 p.m.

Chief's Pub, Lake Forest
Highland Park CC

12:00 noon
12:00 noon
12:00 noon

Assembly Room
C103

.

JUNE 1008

Date

Eve nt

6/6
6/ 19

Installat ion of Officers Dhlller

TBD

Brown BaI< Presentation

Executipe Board Meeti1'18

Location

Time

12:00 noon

LC BA

If you are a Co mmittee Chair and wish to c/range a mee tillg nate or time,
please co ntact t he LCBA Office at (847) 244-3143.
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