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President's Page:
Six Luncheons and a Dinner
[I

by Bryan R. Winter

S

ummer is a time for
planning by the Board of
Directors since there are
few bar events. Once September arrives, the LCBA Committees begin to meet and the first
general membership luncheon
takes place. This marks a shift
for the President to begin reporting on Association activities instead of advising members what the LCBA plans to
do this year. So, until that first
luncheon takes place, let me
explain what my title of "Six
Luncheons and a Dinner"
means for the LCBA. It starts
with a little history and ends
with another plan, which potentially can include every
member.
For me, professional involvement with the LCBA began in 1984, the year I graduated from law school and returned to Lake County to work
for Fuqua, Winter, Wysocki &
Stiles, Ltd. The name of the
firm is slightly different today,
and so is the Bar Association.
For whatever reason, I have a
fairly vivid memory of attend-

ing my first LCBA meeting.
The meeting was at the Swedish Glee Club, the building
now used as a church on
Belvidere Street. I don't know
whether the menu qualified as
a Swedish Smorgasbord, but
the lunch was a buffet. The
speaker for the meeting was
Waukegan Mayor Bill Morris.
He gave an enthusiastic speech
of what the city had accomplished and what was planned
in the future. The audience
was mostly men, and I have to
say, there really was somewhat of a "club atmosphere"
to the meeting. I met a lot of
attorneys, most of whom had
offices in Waukegan. I don't
recall being introduced to anyone who practiced in Chicago.
I remember enjoying that
first meeting, but also trying to
duck out of the next meeting
because I felt I needed to work
through lunch. What I will
never forget is that both Ellis
Fuqua and my father, Bernard
Winter, would have none of it.
Everyone from Fuqua, Winter
et aI., if in the office on a day

when there was a Lake County
Bar luncheon, went to the
meeting. Crowded schedules
aside, knowing what was going on with the Bar Association was important. Getting
out from behind your desk for
a bar meeting was mandatory
at the firm. It wasn't too long
after attending my first LCBA
luncheon that the Swedish
Glee Club shut its doors. The
LCBA had to find a new lunch
venue, which has given us the
opportunity to try many restaurants.
So change can be good. The
growth and diversity in our
Association is great. Now we
need to attract this large and
diverse membership to meet
for a sustained series of events.
That's where "Six Luncheons
and a Dinner" comes in. Starting in September, the LCBA
will sponsor three fall and
three spring luncheons. Tickets
or reservations will be available at a discounted rate if a
member signs up for all three
luncheons for either the fall,
spring or both series. The
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dates and locations for the
luncheons are still being
planned. We will have excellent and timely speakers, so
you will want to look for the
formal announcement of the
fall series shortly. The format
for these luncheons is going to
be streamlined. Light meals
will be served buffet style so
we can leisurely eat and listen
to about ten minutes of Asso-
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dation business before turning
the program over to our guest
speakers. The highlight of the
year will be the President's
Awards Dinner. Each past dinner has been as unique as the
attorneys who have been recognized. This year will be no
exception, so start thinking of
who you want to nominate
now.

The success of these events
will depend on attendance, i.e.,
you the members, and that's
why I want to make the point
that it's only six luncheons and
one dinner for the whole year.
Ellis and Bernie would tell you
to make time, it's important.
Bryan R. Winter at
brywinter@aol.com
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Chief Judge's Page
by Han. James K. Booras

W

hether a sign of the
times, coincidence
or mere reality, the
fact is that alcohol-related enforcement issues appear to be
on the rise. I do not wish to
sound like a purist or give the
impression that I am advocating prohibi tion; I am perhaps
urging moderation in the consum ption of alcohol.
Much like gas prices, the
number of people addicted to
chemical substances is on the
rise and society is suffering because of it. We are not making a
dent in deterring this rising
number, but that does not
mean we should stop trying.
Alcohol is an addictive substance. It has been outlawed
many times throughout history
by either government or by religious organizations, for example "dry towns."
Alcohol does hold some medicinal qualities and there are
studies that prove that one or
two drinks a day may have
beneficial effects on the heart.
As an example, red wine has
been said to lower cholesterol
levels, but again, as anything

else, taken in excess, it loses its
medicinal value. Excessive alcohol consumption impairs
judgment, reactions, reaction
time, and perception.
While it is not against the
law to drink and drive, it is
against the law to drive under
the influence of either alcohol
or drugs. In other words, the
person cannot drive while impaired. Chemicals cloud a person's judgment, ability to receive information and to react
to situations. The impaired
driver presents a danger to him
or herself and other drivers as
well as pedestrians.
Any amount of a controlled
substance or alcohol in a person's system is sufficient to be
viewed as driving under the
influence.
Addicted individuals often
resort to crime in order to
maintain their habit. Today society find s many young children involved with alcohol and
drugs. This takes a great toll on
society, which often reacts with
harsh treatment of these offenders. Laws dealing with
DUI and drug offenders are be-

coming much more draconian
with every day the legislature
is in session.
We, in the United States,
have the honor of being first in
the world to incarcerate people
for these offenses, doing so at
rates of some 700 per 100,000,
while Britain is somewhere at
115, Germany at 80, France at
70 and Japan at 60, if memory
serves me correctly. However,
incarcerating people for these
offenses may not be the answer.
The endless cycle of arrest, incarceration, and release followed by the all-too-frequent
rearrest led to the genesis of
therapeutic and specialized
drug courts in the United
States, as well as recognition
that maybe there is a better way
to handle the addicted offender.
Our Lake County Therapeutic Intensive Monitoring Court
(TIM Court) began three years
ago with the goal of seeing
whether this type of program
actually could succeed in our
comer of the Midwest. The program now has two tracks: the
Drug Court and the Mental
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Health Court. Our Drug Court
is a 30-month program and
deals only with felony offenders. Our Mental Health Court is
a 12 to 24 month program and
has participants who have been
charged with both misdemeanor and felony offenses. To
be eligible for the Drug Court,
participants must be extensively evaluated and their
criminal behavior must be tied
to addiction. All participants
being considered for the Mental
Health Court are likewise
screened and must have a diagnosed mental illness that is related to their criminal behavior.
The mission of these courts
is to rehabilitate or stabilize,
extensively monitor, and prevent the participants from committing new offenses. The statistics for recidivism in criminal
cases are astoundingly disturbing. Fifty to seventy-five per-

cent of individuals convicted of
a felony are statistically predicted to reoffend within three
to five years. Offenders with
mental illness who refuse medication for their illness are statistically not far behind. With a
combination of hard work by a
dedicated team, consistent testing and participant monitoring,
immediate sanctions and compliance recognition for the participants, as well as specialized
treatment, I am pleased to report that the program is succeeding.
We have had two separate
graduation programs where
five of our drug court graduates who would otherwise still
be serving prison sentences are
now employed, back with their
families, and living drug free
lives with a new se)fconfidence. Another graduation
will take place on October 3 in

JOSEPH MODICA & ASSOCIATES, LTD.
CERTIFIED PUBLIC ACCOUNTANTS
PROVIDING
LITIGATION SUPPORT, BUSINESS VALUATION
SPECIALTY ACCOUNTING & CONSULTING

111 WEST MAPLE AVENUE, SUITE B
MUNDELEIN, ILLINOIS 60060
OFFICE: (847) 566-2240
FAX: (847) 566-2280
EMAIL: JOE@MoDICACPA.COM
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courtroom 20l.
Our Mental Health Court is
experiencing successes every
day as weI!. Participants are
becoming compliant with
medication, accepting treatment, and sometimes earning
the opportunity of having their
charges dismissed. The drug
court component now has an
active "alumni association"
where the alumni and the finalphase participants become a
support group for the other
participants. The hard work
and dedication provided by
Judges Rossetti and Phillips,
along with the vision of all the
judges of the 19th Judicial Circuit, the Lake County State's
Attorney, the Lake County
Public Defender, the Lake
County Health Department Behavioral Health Division, NICASA, and the 19th Circuit's
Adult Probation departmentall working in a cooperative
effort to formulate these
courts-is now bearing considerable fruit.
The hard work continues,
and I invite you to see these
courts in action. Our Mental
Health Court (which we refer
to as TIM Court) meets for its
"staffings" each Friday morning at 8 a.m., with court beginning in C-403 at 9:00 a.m. Our
drug court meets each Friday at
12:15 p.m. for its "staffings,"
followed by open court in C202 at 1:30 p.m. You might just
be amazed at what you see.
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Affirmative Damage Rule
by Han. Thomas M. Schippers

A

ssume in a criminal
case that the prosecutor's witness testifies
inconsistently with his prior
statement to the police. Certainly, an attorney can impeach
his own witness with a prior
inconsistent statement, right?
See Ill. S. Ct. R. 238(a).' Not necessarily. Assuming the statement cannot be offered as substantive evidence pursuant to
725 [LCS § 5/115-10.1' (referred
to hereafter as "§ 115-10"), the
only way the state can offer the
prior statement is if the trial testimony of the witness affirmatively damages the state's case.
If the trial testimony simply
does not support the state's
case, then this sometimes overlooked common law evidentiary
rule precludes admission of the
prior statement.

1.

2.

A simple fact pattern illustrates the point:
Mr. Eye Witness testifies in a
battery case concerning a bar
fight. The prosecutor asks Mr.
Witness what happened, and
Mr. Witness says: "[ was sitting
at the bar having a beer. I heard
a commotion. I looked over and
saw the guy that was sitting on
a bar stool next to me now on
the floor bleeding from his
nose,"

"Did you see who hit the
victim?" the prosecutor asks.
"No," responds Mr. Witness.
The prosecutor then pulls
out the police report, which
reads as follows: "Mr. Witness
informed RIO that he was at
The Bar having a beer when he
observed the defendant punch
the victim in the nose." The officer never obtained a written

statement from Mr. Witness,
and Mr. Witness denies at trial
ever making the statement, thus
making the prior statement inadmissible under § 115-10. The
prosecutor now seeks to prove
up the prior statement allegedly
made to the police.
Is this prior statement admissible as impeachment?
Because the testimony does
not affirmatively damage the
state's case, the prior statement
should not be admissible. A witness "cannot be impeached by
prior inconsistent statements
unless his testimony has damaged, rather than failed to support the position of the impeaching party." People v.
Weaver, 92 Ill. 2d 545, 563 (1982).
"It is only when the witness'
testimony is more damaging
than his complete failure to tes-

Impeachment afwitnesses: Rule 238(a): The credibility of a witness may be attacked by any party, including the party calling the wit·
ness. Ill. S. Ct. R. 238(a).
Admissibility of Prior Incon sistent Statements : § 115-10.1 : In all criminal cases, evidence of a statement made by a witness is not made
inadmissible by the hearsay rule if (a) the statement is inconsistent with his testimony at the hearing or trial. and (b) the witness is
subject to cross-examination concerning the statement, and (e) the statement-- (1) was made under oath at a trial. hearing, or other
proceeding, or (2) narrates, describes, or explains an event or condition of which the witness had personal knowledge, and (A) the
statement is proved to have been written or signed by the witness, or (8) the witness acknowledged under oath the making of the
statement either in his testimony at the hearing or trial in which the admission into evidence of the prior statement is being sought,
or at a trial. hearing, or other proceeding, or (C) the statement is proved to have been accurately recorded by a tape recorder,
videotape recording, or any other similar electronic means of sound recording. 725 ILCS 5/115-10.1.
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tify would have been that impeachment is useful." [d. at 55664; see also People v. Cruz, 162 Ill.
2d 314, 359 (1994). Thus, in the
above scenario, if Mr. Witness
instead testified that he saw
someone other than the defendant punch the victim, then that
testimony would have affirmatively damaged the state's case
and the prior statement should
be admitted. Failing to identify
the defendant as the culprit
merely failed to support the
state's case.
A recent case from the First
District dealt with this very issue, although in a slightly different context. In People v.
McCarter, No. 1-06-0058, 2008
WL 2346097 (1st Dist. June 6,
2008), the defendant was
charged with murder. The state
called the defendant's girlfriend
as a witness. TI1e girlfriend previously provided a written
statement in which she said that
the defendant admitted to her
that he killed the victim. During
trial, the girlfriend denied that
the defendant ever admitted to
the murder. The state admitted
3.

4.

The Docket
the inconsistent statement as
substantive evidence under
§ 115-10, which the appellate
court found was error because
the statement did not narrate an
event as required under § 11510. 3 The state alternatively argued that the prior statement
was admissible as impeachment, an argument the First District also rejected.
The McCarter court held that
the trial testimony did not give
positive aid to the defendant's
case; it merely failed to support
or help the state's case. The affirmative damage rule precluded admission of the prior
statement because the girlfriend's "refusal to incriminate
defendant did not cause any affirmative harm to the prosecution's case; she did not offer evidence of his innocence but
merely decl ined to come forward with evidence of his
guilt." [d. at 11; compare with
People v. Miller, 363 Ill. App. 3d
67, 80 (1st Dist. 2005) (witness's
testimony implicating a different individual as shooter affirmatively damaged state's

The court found that this prior statement relating
to the defendant's admission was inadmissible
under § 11 5-10 because it did not narrate or describe an event, but rather consisted only of a secondhand account of the event. "As there is no
a ll egation that Ithe girlfriend) witnessed Ithe mUfder). rather than simply hearing about it secondhand from the defendant, her statements regarding these events do not fall within I§ 115-10]."'
McCarter, 2008 WL 2346097, at 9.
The Cruz court also noted that the enactment of
§ 115-10 supports rigorous enforcement of the
affirmative damage requirement. Cruz, 162 Ill. 2d
at 363.

September 2008
case, thus allowing prior statement where witness said defendant was shooter); People v.
Ama/o, 128 Ill. App. 3d 985, 987
(3d Dist. 1984) (testimony regarding a carefully planned and
executed escape where witness
testified that he could not recall
if defendant was present during
the escape was tantamount to a
denial defendant was present,
and thus affirmatively damaged
the state's case).
The rule is premised on concerns that jurors will improperly use the impeachment testimony as substantive evidence.
What a witness says out of court
and out of the presence of the
defendant ordinarily is rank
hearsay and incompetent as
substantive evidence. Cruz, 162
Ill. 2d at 359. If the trial testimony does not affirmatively
damage the state's case, then
there would be no reason to impeach the witness. ld. (citil1g
Weaver, 92 Ill. 2d at 563).' "[T)he
purpose of such impeachment
evidence is to destroy the credibility of the witness and 110/ to
establish the truth of the im-
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There is some authority to suggest that if
a party is not surprised by the witness's
testimony, then the litigant should not be
permitted to impeach his testimony by
placing before the jury the witness's
prior statement because he could have
refrained from eliciting the statement he
seeks to impeach. See Cleary & Graham,
Handbook of IIIillois Evidence, § 607.4 (8th
ed . 2004). This seems to place an unfair
burden on the sta te to have to predict
how a witness might testify under oath
at trial when that witness previously
provided conflicting statements. Further·
more, if the witness admits to making a
prior inconsistent statement and that
prior statement narrates relevant events,
then the prior statement would be admissible under § 115-10 as substantive
evidence. The requirement that the party
be surprised by the inconsistent statement is not the current state of the law.

Serving Counties of

SUN-TIMES
NEWS GROUP

HeraHNews

peaching material." Cruz, 162
Ill. 2d at 357 (emphasis in original). "The theory of attack by
prior inconsistent statements is
not based on the assumption
that the present testimony is
false and the former statement
true, but rather upon the notion
that talking one way on the
stand and another way previously is blowing hot and cold
and raises a doubt as to the

5.
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truthfulness of both statements." People v. Kins/oe, 281 Ill.
App. 3d 799 (1st Dist. 1996)
(quotillg McCormick, Evidence,
§ 34 at 114 (4th ed. 1992)). If it is
not necessary to cancel out the
witness's testimony-that is, the
testimony did not affirmatively
damage the state's case-then
the only purpose of bringing
out the prior statement is to put
inadmissible hearsay before the

Cook
DeKalb
Du Page
Grundy
Kane
Kendall
lake
McHenry
Will

jury. Cruz, 162 Ill. 2d at 359-60;
Weaver, 92 Ill. 2d at 563.
Illinois is reluctant to allow
impeachment statements, even
with a curative instruction informing the jury that the statement can only be used for credibility and not for the truth, because jurors may still use the
statements as substantive evidence. McCarter, 2008 WL
2346097. 5 Thus, use of a curative
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instruction "does not cure the
fault, for ' [iJt is well recognized
that jurors may find it difficult
to consider prior inconsistent
statements solely to determine
credibility and may afford such
testimony substantive value'."
ld. at 11, quotillg Cruz, 162 III. 2d
at 364. 6
Of course, even if the court
were to find that the trial testimony affirmatively damaged
the state's case, thereby allowing admission of the prior sta tement for impeachment, the state
is still required to offer substantive evidence of guilt. In Kinsloe,
for example, the victim was severely burned when she was set
on fire. The defendant was
charged with heinous battery.
A t trial, the victim testified that
she lit herself on fire, causing
substantial injuries. The state
impeached the victim by confronting her with alleged statements she made to officers say-

6.

ing that the defendant lit her on
fire. She denied making the
prior statements, thereby precluding admission of the statements pursuant to § 115-10.
Killsloe, 281 III. App. 3d at 810811. Here, the testimony affirmatively damaged the state's
case and probably should have
been admitted as impeachment.
However, the prior statement
was the only evidence presented that the defendant committed the crime. Since it could
only be offered for impeachment, the case was reversed on
sufficiency-of-evidence grounds.
ld. at 811.
So, if you are confronted
with this issue in future litigation, begin your analysis with a
few simple questions:
1. Can this prior statement be
admitted under § 115-10? If
the answer is "yes," proceed
accordingly.

If, however, the answer is
"no," inquire further:
2. Has the witness's trial testimony affirmatively damaged the State's case? If the
answer is "yes," the Weaver
test has been met. If "no,"
then the statement is most
likely inadmissible.
Applying this basic two-step
analysis will help ensure that
your verdict is based upon accurate and admissible testimony.

Thomas Schippers is an
Associate Judge currently
assigned to the traffic and
misdemeanor division.
Before becoming a judge,
he was a partner at the
law firm of Dudley & Lake
where he represented plaintiffs
in personal injury and
malpractice litigation.

Obviously, any e rror in adm itting a prior inconsistent statement would be significantly compounded if the jury were not provided
w ith a limitin g instruction (Cruz, 162 Ill. 2d at 371), andlor if the state argued the prior statement as substantive evidence. See
Weaver, 542111. 2d at 564 (error compounded when prosecutor argued impeachment evidence as substantive evidence).
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Is the Ubiquitous School
Bus a Common Carrier?
It May Not Matter
by Hon. Daniel B. Shanes

T

n:

here maybe little ore
common In our society
than the yellow school
bus. But does that common bus
carry common-carrier liability?
A recent appellate court case
concludes that a school bus is
not a common carrier, but it
bears the same standard of care
for liability purposes.
When Misty Green was in
kindergarten, she rode her
school district's bus to and from
school. During that year, she
told her mother that the bus
driver sexually molested her.
The bus driver was subsequently convicted of several
counts of child abuse and sentenced to prison.
Now an adult, Misty filed a
complaint against the school
district and bus driver alleging
various theories of liability. The
trial court ultimately granted
the district's motion for summary judgment, finding that (1)
the counts against the district
were premised upon the allegation that the district was a common carrier, and (2) the district
was not a common carrier.
Misty subsequently appealed.

In reviewing the distinction
between common and private
carriers, the appella te court
noted that there was no evidence that the district advertised its bus services to members of the general public or
transported all members of the
general public in an indiscriminate manner. Instead, the appellate court accepted that the district only transported its students to and from school and
school-related activities. Accordingly, the appellate court
easily affirmed the trial court's
determination that the district
was not acting as a common carrier.
The court then turned to address the fact that under Illinois

III

law, an employer is not vicariously liable for the acts of its
employees that were not within
the scope of their employment
or performed for their emplayer's benefit. The court noted
that employers are ordinarily
not liable for the acts of their
employees if the employee'S
acts were not committed within
the scope of her employment.
Generally, acts of sexual assault
are outside the scope of employment.
Exceptions to this general
rule do exist, however. One
such exception involves common-carrier liability. Citing
precedent dating back to 1882
from the Illinois Supreme Court,
the appellate court noted that if
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an employee of a common carrier intentionally injures a passenger, the common carrier is
liable for those injuries even if
the employee's actions were not
within the scope of authority.
Thus, a common carrier could
be liable for the sexual assault of
a passenger by an employee.
But why would the appellate court engage in this discussion, having already concluded
that the district was not a common carrier?
The appellate court observed that a school district
which operates buses to transport its students is performing
the same basic function transporting individuals-as a
common carrier. Noting that a
student on a school bus cannot
ensure her own personal safety,

I

but must instead rely upon the
school district to provide fit employees to do so, the appellate
court held that school districts
operating school buses owe students the highest degree of care
to the same extent as common
carriers. To em phasize the
point, the court concluded that
to "hold that adults on public
transportation buses are entitled
to more protection than the
most vulnerable members of
our society-namely, children
on a school bus - is ludicrous."
In reaching that decision, the
Fourth District Appellate Court
noted that it was agreeing with
a decision from the Second District Appellate Court, Garrett v.
Grant School Dist. No. 124, 139
Ill. App. 3d 569, 487 N .E.2d 699
(2d Dist. 1985).

As a result, the school district may have won the battle,
but it lost the (summary judgment) war. The district may not
be a common carrier, but the
appellate court held that it
owed Misty Green the highest
degree of care just as if it were.
The case is Green v. Carlinville Community Unit School Dist.
No.1, 381 Ill. App. 3d 207, 887
N.E.2d 451 (4th Dist. 2008).

Han. Daniel B. Shanes
is an Associate judge in the
Nineteenth judicial Circuit
in Lake County. judge Shanes
is a member of The Docket
Editorial Board and previously
served as Secretary of the
Lake County Bar Association.
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Capital Litigation
Seminar Summary:
Ethical Considerations
in Closing Argument
by Keith Grant

O

n April 30 and May 1
at the newly opened
Key Lime Cove Resort
in Gurnee, the Lake County Bar
Association's Criminal Law
Committee presented its third
Capital Litigation Seminar. This
article is the third and final installment in my summary of the
training that was conducted at
that seminar. In this article, I
will summarize my presentation on coping effectively with
misconduct during closing argument.
While the focus of this article is on prosecu torial misconduct during closing, I would
ask Assistant State's Attorneys
to stick with me. Although each
instance I cite below constitutes
error, an observant prosecutor
might reply: "Sure, but a lot of
those cases are instances of
harmless error." I would
agree . . . harmless ERROR.
Prosecutors, this is a handbook
of things you ought not do in
closing argument. Defense lawyers, this is a manual of when
to jump up and say "objection."
Black's Law Dictionary defines "closing argument" as "a

lawyer's final statement to the
judge or jury before deliberation begins, in which the lawyer
requests the judge or jury to
consider the evidence and to
apply the law in his or her client's fav or." Yawn. Thomas
Mauet, in his Fundamentals of
Trial Techniques, 3'" Edition, tells
us that closing arguments
are the last opportunity to
communicate directly with
the jury. For that reason, it is
imperative that the arguments logically and forcefully present your side's
themes, position on the contested issues, and the reasons your party should get a
favorable verdict.
Now we're getting someplace, our arguments should be
forceful! My prosecutor friends
would say that even Professor
Mauet, the Godfather of Trial
Advocacy, thinks they need to
push the envelope! And perhaps that's the core of the problem. All trial attorneys need to
remember that while "argument" is necessarily "forceful,"
it needn't be improper to be effective. To the contrary, a

"forceful" argument, which results in a reversal, is ineffective.
The problem of arguments
that push beyond the bounds of
propriety has been with us almost as long as there have been
reports of our courts' decisions.
As far back as 1891, the Illinois
Supreme Court condemned
prosecutors' closing arguments
that were "wholly outside the
case, unauthorized by the evidence and calculated to inflame
the minds of the jury to the
prejudice of the defendant."
While the Supreme Court was
hesitant to overturn for such
error, reversal was compelled
when the error could cause a
verdict that "was not the result
of a dispassionate consideration of
all of the evidence in the case[.]"
Raggio v. People, 135 Ill. 533, 545
(1891). Hardly a year has
passed since then without a
number of reported cases dealing with such error, the individual instances of which are far
too numerous to detail in full
here.
One hundred and sixteen
years after the Raggio decision,
Justice Garman summed up the
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frustration of the current Court
with the Illinois Supreme Court
overturning a murder conviction that it specifically found
had been sufficiently proved by
the facts. It was only the prosecutor's improper closing argument that caused the reversal.
Justice Garman noted that
This court has expressed
concern with the problem of
prosecutorial misconduct
several times in recent
years.... Further, we have
noted an "intolerance of
pervasive prosecutorial misconduct that deliberately
undermines the process by
which we determine a defendant's guilt or InnOcence." Additionally, we
have noted that "threats of
reversal, and words of condemnation and disapproval,
have been less than effective
in curbing prosecutorial
misconduct."
People v. Wheeler, 226 Ill. 2d
92, 121 (2007) (internal citations
omitted). That passage cites
several other recent Illinois Supreme Court cases which, read
together, document the Court's
struggle with improper argument.
But what can be done at a
trial level to prevent the worstcase scenario, the reversal of an
otherwise sound conviction?
Obviously, prosecutors can
heed Justice Garman's implicit
call for self-control, but defense
counsel can playa role as well. I
routinely file a written motion
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limine which cites nearly
every case contained in this article and requests the trial court
prohibit any of the cited improper arguments. The ruling
that results is often the "both
sides know the law and the
boundaries of argument" kind
of statement. But the motion
lays the foundation for later objections and creates a stronger
inference that any actual argument similar to that cited in the
motion is not inadvertent.
Legal scholar James McElhaney has set forth a very simple list of rules for effective and
proper closing argument in his
outstanding Trial Notebook, 4'"
In
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Edition. There are five rules, and
I will organize my analysis by
those five categories. They are:
• You may not misstate the
evidence or the law;
• You may not argue facts
off the record;
• You may not state personal belief in the justice
of your cause;
• You may not vouch for
the credibility of any
witness;
• You may not appeal to
either passion or preJudice;
Each of these simple rules, if
followed or enforced, will ensure that any closing argument

September 2008
is error free.
Each of the cases I cite below stands merely for the
proposition that the argument
cited is error. While the case
may not have been overturned
or the error characterized as
"harmless," it is error, nonetheless. Prosecutors, you risk reversal when you employ these
errors. Defense lawyers, you
risk waiver if you fail to object.
You May Not Misstate
the Evidence or the Law
A prosecutor calls a police
officer to impeach the credibility of a defense witness, and a
limiting instruction is delivered
to the jury at the time of the impeachment that the officer's testimony is only offered to impeach. In his closing argument,
the prosecutor says "Even
though the CI denied delivering
the drugs to the defendant, you
know that it's true, because the
officer testified to all the facts
surrounding the transactions.
You can accept the officer's testimony as true." Ruling: Facts
admitted for a limited purpose
may not be argued in support
of any other purpose. People v.
Paradise, 30 III. 2d 381 (1964).
In a murder trial, a crucial
piece of evidence was a pair of
blood-soaked underpants. The
prosecution called a chemist
who typed the blood on the underpants as matching the bloodtype of the victim. The prosecutor argued that this match con-
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demned the defendant as
guilty. After conviction and at a
much later habeas proceeding, it
came to light that the prosecution had known that the
"blood" was in fact red paint
and had gone so far as to require the police department to
provide a memo explaining
"how this exhibit contains all
the paint on it." Ruling: There
can be no retreat from the principle that a conviction cannot be
obtained through the consistent
and repeated misrepresentation
of evidence. Miller v. Pate, 386
US. 1 (1967).
At the close of a hard-fought
sex case, the prosecu tor argued
that "Whenever a jury acquits a
person who has been proven
guilty they don't follow their
oaths. And if you let the defendant, Tracy Nelson, walk out of
this courtroom on this evidence,
I would suggest you have not
lived up to your oaths." Ruling:
Even though the defense failed
to preserve this error by objecting, the error was "so fundamental and of such magnitude
that the defendant was denied a
fair triaL" People v. Nelson, 193
III. 2d 216 (2000).
In a post-Nelson weapons
case, the prosecutor argued that
he wouldn't thank the jury for
their service because they were
not done yet. He expounded
that "until you have ruled on
the evidence and the case law,
you have not done your job.
And on this case on this evidence I would suggest your job
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is to find the defendant . . . ."
But here, defense counsel objects. That objection is, however,
overruled. The prosecutor continues, "you guys know what I
think you should do .. . [you]
should find him guilty." Ruling: Citing Nelson and several
other cases where very similar
arguments were found reversible error, the court reversed this
case on other grounds. It did
admonish that "we trust that
this argument will not be repeated on remand." People v.
Peete, 318 III. App. 3d 961, 971
(4th Dist. 2001).
You May Not Argue
Facts Off the Record
It's often difficult for a litigator to instantly recall which
facts are in evidence and which
are merely things he has recalled from case preparationwe all struggle with our knowledge of facts that, for whatever
reason, were never introduced
at trial. Here, a prosecutor
sought to bolster a police officer's testimony in a home invasion case. He argued, "If there
is anything that [the officer]
said at the preliminary hearing,
in those 20 pages, you betcha
the defense attorney would
have brought it out. But [his]
testimony was consistent before
you, as it was on the day of the
preliminary hearing." Except
that no evidence regarding the
preliminary hearing whatsoever had been brought out at
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trial. Ruling: The appellate
court found the evidence of
guilt was strong and the prosecutor's error, therefore, harmless. However, they paused to
lament that "the frequency with
which such conduct occurs is
disturbing. Apparently, some
prosecutors have not heeded
the warnings of this court and
persist in engaging in whatever
conduct they believe will assure
convictions." People v. Robinson,
125 Ill. App. 3d 1077, 1082 (1st
Dist. 1984).
A motion in limine was
granted in a murder trial, precluding the introduction of evidence that, at the time of his arrest, the defendant was found
in possession of an unrelated
handgun. Evidence was admitted that the defendant surrendered peacefully and thereafter
cooperated with the police. Defense counsel mentioned the
defendant's cooperation in his
closing, prompting this response from the prosecution:
"Well, ladies and gentlemen,
we can't tell you everything he
did after his arrest and he
knows it. Maybe when this is all
over I will tell you what he did
when he was arrested." Ruling:
Although an objection was sustained, "it is error to comment
on facts which are inadmissible
(citation omitted) or to suggest
that evidence of guilt existed
which, because of defendant's
objection, cannot be brought
before the jury." People v . Emerson, 97 Ill. 2d 487, 497 (1983).
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The Court observed that "an
insinuation which leaves the
jury to speculate may be more
prejudicial than erroneously
admitted specific proof." Id.
In an armed robbery case,
defense ran (and lost) a motion
to suppress the photo array
where the victim picked the defendant. In closing argument,
the defense suggests that the
process of that identification
was overly suggestive. This
prompts the prosecutor to argue, "It wasn't suggestive. You
better believe that this was
raised and litigated before trial
and the judge said it wasn't
suggestive." Here the defense

objection is sustained and the
jury is instructed to disregard.
Prompting the prosecutor to
reply, "Not because there was
not such a hearing, but because
I should not argue it here?"
Ruling: Prosecutor's comments
touched upon ultimate issue for
the jury. The court's admonishment failed to cure the comment or to dispel the misconception possibly created by
them that the issue of the defendant's identity as the robber
had been settled by the court
before the trial. The prosecutor's persistent reference to the
prior hearing after having the
objection sustained "cannot be
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condoned." People v. Witted, 79
Ill. App. 3d 156, 167 (1st Dist.
1979). This prosecutor's argument is also found to be improper for accusing the defense
of fabricating its case, of trickery and of coaching witnesses.
In an aggravated battery
trial, the prosecutor repeatedly
attempted to reference several
inadmissible pre-trial statements by the defendant. When
objections were sustained, the
prosecutor would loudly offer
to stipulate to "the entire statement so the jury can have an
idea of exactly what [it] was."
This prompted further and repeated objections, which were
sustained. In his closing, the
prosecutor argued that he had
repeatedly tried to get the defendant's statements to the jury
but had been blocked by the
defense and the court. After further admonishment, the prosecutor asked "so who has something to hide?" and again referenced the out-of-court statements. Ruling: These were not
"inadvertent errors" and they

were "severely prejudicial and
far exceeded the bounds of
proper conduct." Implying that
the jury has been blocked from
receiving certain evidence by
defense objection is "utterly improper and [has] been repeatedly held to be reversible error." People v. Hovanec, 40 Ill.
App. 3d 15, 17-18 (1st Dist.
1976). The court also condemned comments regarding
defense theatrics, trickery, etc.
This has never been a problem exclusive to Illinois, nor is
it a new development. In 1935,
the U.s. Supreme Court addressed a New York prosecutor's comments in a counterfeiting conspiracy trial. After a witness failed to make an in-court
identification (apparently despite some pointing and gesturing by the prosecutor), the
prosecutor attempted to cure
this in his closing argument. He
first complained that "everybody started to holler" and he
was told to stop pointing. He
then went on to observe, "you
know the rules of law. Well, it's

the most complicated game in
the world. I was examining a
woman that I knew knew [the defendant] and could identify him,

she was standing right here
looking at him, and I couldn't
say, 'Isn't that the man?' Now,
imagine that! But that is the
rules of the game, and I have to
play by those rules." Ruling: A
prosecutor is at liberty to strike
hard blows, but not foul ones.
The misconduct here was not
slight or confined to a single
instance. Regarding the identification issue, the jury was invited to conclude that the witness did indeed know the defendant and had told the prosecutor so before court. Because
the evidence was close, the conviction is reversed. Berger v.
U.S., 295 U.s. 78 (1935).
By now you may be thinking, "fine, we get it, don't comment on stuff that wasn't admitted at trial." But you may
well ask "what about reasonable inferences we can draw
from the evidence, we can do
that, can't we?" Returning to
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Nelson, cited above, the Court
draws a fine distinction between fair inference and absolute statements. Addressing the
prosecutor's repeated arguments that the law required a
conviction, the Court observed
that "[u]ltimate deductions
from the evidence are for the
jury to draw. Counsel may argue what deductions in his
judgment the evidence would
reasonably support, but under
no circumstances is he warranted in offering dogmatic
statements as to what the evidence proves." Nelson, 193 Ill.
2d at 228.
You May Not State Your
Personal Belie/In the
Justice of Your Cause
After an armed robbery trial
where the defense made reference to charging decisions
made by the State's Attorney,
the prosecutor replied, "I don't
know whether he [defendant's
counsel] knows it or not but if
Mr. Flyn [the prosecuting attor-

ney, referring to himself] did
not think this fellow was guilty
he would have nolled [sic] the
case." Ruling: "It is improper
for the prosecuting attorney to
state his own individual opinion or belief of the defendant's
guilt." It was also improper to
imply that the defense was hiding something or waiting to fabricate a case when the defense
waived opening statement. Reversed and remanded. People v.
Fuerback, 66 lll. App. 2d 452 (1st
Dist. 1966).
Next, we arrive at the difficult arena of "evil." The courts
have sent somewhat confusing
messages to prosecutors who
characterize the crime or the
defense as "evil." It seems that
ultimately, the focus falls on
what the prosecutor was attempting to get the jury to do.
In a consolidated series of murder trials, the Illinois Supreme
Court addressed this Issue
where one of the prosecutors
talked about the underground
culture of drug dealers and argued, "We do not as a civilized
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society have to live in this
twisted world that they attempt
to drag us into. We do not have
to put up with it. . .. What they
want, ladies and gentlemen, is
for you folks, good citizens of
our community, to do nothing .... There was an English
statesman by the name of Edmund Burke, and one of the
things he said was all it takes
for evil to thrive is for good
men and women to do nothing.
Ladies and gentlemen, do not
let evil thrive in this community." (Burke actually said" All
that is necessary for the triumph of evil is that good men
do nothing." But close enough.)
Ruling: While these were not
the only instances of misconduct in these trials, the court
cited them specifically as attempts to foster an us-versusthem mentality in the jury. Demanding that our justice system
be based upon "the application
of reason and deliberation by a
jury, not the expression of misdirected emotion or outrage by
a mob," the court continued
"To call it 'error' is to mischaracterize it, as it represents nothing less than an attempt to subvert the defendant's fundamental right to a fair trial." People v.
Johnson, 208 Ill. 2d 53, 87-88
(2003).
But a later decision introduced us to a prosecutor who
described in his closing the defendant's murder of his own
mother. As he detailed each action, the prosecutor repeatedly
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ended his sentences by saying:
"Pure evil." Ruling: After citing
the Johnson prohibition against
characterizing the defendant as
"evil" or casting the trial as a
battle between "good and evil,"
the court concluded that the
comments of the prosecutor
were focused on "the evil effects of the crime" based upon
competent evidence-each regarding a specific act of the defendant. It seems, however, that
the court remained uncomfortable with this type of argument,
for it continued on, noting that
even if the argument " flirted
with error," it did not affect the
outcome of the case. The conviction was affirmed. People v.
Nicholas, 218 III. 2d 104 (2006).
You May Not Vouch
for the Credibility
of Any Witness

I

A defendant was tried
and then re-tried for the armed
robbery of a restaurant. The
prosecutor's argument dwelled
(apparently extensively) on the
credibility of the witnesses, "in
my mind ... the equality [sic]
and integrity of the three witnesses .
have never been
higher. I have never had contact
with people who have come
forth and testified as witnesses
who have had the level of integrity and character of those people and I'm particularly impressed .... They have shown
to me a high level of responsibility coming forth and testify-
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ing as they have and I hope that
you're as impressed with them
as I have been." Ruling: Citing
the special ethical responsibilities of a prosecutor (including
to the defendant), whose words
carry the "authority of the People of the State," the court
found "these remarks are
highly prejudicial because they
place the integrity of the office
of the State's Attorney behind
the credibility of the witnesses."
People v. Valdery, 65 III. App. 3d
375,378 (3d Dist. 1978).
In a murder trial, the prosecutor's closing argument reviewed the defendant's inculpatory statements to a police detective. Describing the detective, the prosecutor called him a
"veteran detective with a sterling record" and la ter admiringly stated "they don't make
[them] any better than [the detective], they truly don't." Ruling: The prosecutor's remarks
"improperly bolstered the
credibility" of the detective and
were compounded by the fact
that no evidence of his record
had been introduced. However,
even if this argument "exceeds
the bounds of proper argument," the verdict must stand
since the error in closing did
not result in "substantial prejudice." People v. So/a, 342 III.
App. 3d 1005 (2d Dist. 2003).
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You May Not Appeal
to Either
Passion or Prejudice
In closing argument

a
murder trial, the prosecution
complained about the size of
the defense team, observing
that the only person speaking
for the victim was "a lone
prosecutor, a stranger who is
left to champion the deceased.
A solitary figure appears in
Court bearing the burden of
avenging another's death and
presenting the truth to a jury
and the Court." Here, the defense did not object. Later, the
prosecutor returned to the
theme of the all-powerful and
massive defense team. He argued that the defense team was
ganging up on police witnesses,
picking apart their every word,
even the syntax of their reports.
The prosecutor urged the jury
to imagine a world where "you
call the police" because "your
life is at stake" and you are told
by the dispatcher that "All
available officers are typing police reports ... at the present
time . . . most of these officers
just came in from a murder
case, and we know how exacting[ly] the defense attorneys
will cross-examine them." This
was objected to and the jury
was instructed to disregard. But
the prosecutor drove on with
his "message" from the dispatcher, indicating that it might
be "an additional 4 or 5 hours
before the officers will be availill
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able" because they are so busy
with their reports. That objection was overruled. Ruling: Although the evidence of guilt
was proved beyond a reasonable doubt, the court ruled that
"closing argument must serve a
purpose beyond inflaming the
emotions of the jury." Citing
Johnson and Nicholas, among
other cases, the court detailed
the struggle with prosecutorial
misconduct in closing arguments that attempt to "forge an
'us-versus-them' mentality" as
was the case in Johnson. Even
though portions of the argument were not objected to, the
court considered the argument
as a whole and found it to be
little more than an attempt to
strike fear into the juror's hearts
of a "dangerous world" where
officers were hobbled by defense lawyer tricks. Even the
trial court's instructions failed
to cure this pervasive error. People v. Wheeler, 226 Ill. 2d 92
(2007).
The murder of a police officer is sure to stir passion on

both sides. In a 2000 Illinois Supreme Court case, a prosecutor
urged the jury to use its verdict
to send a message first to all police that they are important and
will be protected and next to
send a message to the family of
the fallen officer that his death
was not in vain. Ruling: Neither the feelings of the family
specifically nor of police officers
in general were in any way probative of any fact in issue in the
case. The statements were inflammatory and the trial court
abused its discretion in allowing them. People v. Blue, 189 Ill.
2d 99 (2000). It is instructive to
note that the Supreme Court
found the behavior of counsel
from both sides to be problema tic, the theme of this article professionalism and respect at
all times-applies to both
prosecution and defense counsel.
Random Name-Calling
This section will briefly recount a number of other deci-

sions which fit easily into several of the categories above. Trials are long, and sometimes
they get ugly. But the Second
District reminded attorneys that
"abuse of opposing counsel . . . has no proper place in a
trial." Johnson v. Cunningham,
104 Ill. App. 2d 406, 410-411 (2d
Dist. 1969). The attorneys cited
below clearly (for whatever reason) chose not to follow the dictate of philosopher George
Carlin, who reminded us in the
film Bill and Ted's Excellen! Adven ture to "Be excellent to each
other."
Another example: calling
defense counsel "liar" 16 times,
and noting that, as a member of
Cook County Public Defender's
murder task force, the defense
lawyer 'sets killers free for a living.' Ruling: The prosecutor's
actions are a veritable hornbook
of do-nots which were "so vituperative and inflammatory"
that they could only serve to
frustrate the ends of justice and
therefore prejudice the defendant. The misconduct was so
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pervasive that the appellate
court chose to "examine only
the most flagrant instances."
Even the trial court was reprimanded for failing to maintain
decorum or demand respect for
the law from the litigants. People
v. Ray, 126 Ill. App. 3d 656 (1st
Dist. 1984).
"The prosecutor referred to
the defendant as a pervert, a
weasel and a moron; told the
jury that the defendant, who
raped his mother's friend,
would rape a dog and would
rape each and every member of
the jury." Ruling: Despite corrective instruction, the case was
reversed because of the improper argument. People v. Carreau, 27 Ill. 2d 388 (1963).
But, while it's wrong to call
the defendant a pervert, moron
or weasel, it's not error to say
that a defendant who shot a
man in the street was "Wyatt
Earp" (since this actually was
the defendant's nickname). People v. Travis, 64 Ill. App. 2d 197
(1st Dist. 1965). It also is harmless error to observe that "the
little weasel ran away," especially after objection and curative instruction. People v. Hobley,
159 Ill. 2d 272 (1994). And,
while it is "somewhat beyond
the limits of propriety" to repeatedly refer to the defendant
as a "jackal," where there is no
objection, the conviction may
stand. People v . Poole, 121 Ill.
App. 2d 233 (1st Dist. 1970).
While calling defense counsel
"hired guns," or "frauds" who
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are paid to mislead you is
"clearly beyond the bounds of
propriety" it is harmless where
the evidence of guilt is strong.
People v. Shaw, 98 Ill. App. 3d
682 (1st Dist. 1981). It is not acceptable, however, to pick on
the defense psychiatrist. Calling
him a "nut" who releases murderers from institutions was
"inflamma tory and inexcusable" resulting in reversal. People v. Thomas, 37 Ill. App. 3d 320
(3d Dist. 1976).
Let's pause a moment and
talk about "smokescreen."
Many people believe that a
prosecutor who characterizes
the defense case as a "smokescreen" or "smoke and mirrors"
is always plain error subject to
reversal. I don't think so. Neither would I agree that it is not
error. The key "smokescreen"
case is People v. Kidd, 147 Ill. 2d
510 (1992) . In that case, the argument was "particularly
prejudicial" because it was an
arson case! However, more recent cases have held that while
such comments are often condemned and "usually held to be
improper," they are fair argument where the prosecutor is
actually attempting to demonstrate falsehood or misrepresentation in the defense case. People
v. Corosteata, 374 Ill. App. 3d
203 (1st Dist. 2007). That court
cautioned that unless supported
by some evidence, claims of
fabrication, trickery or deception on the part of defense
counsel are improper.
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"Objection":
Should You, or
Shouldn't You?
If we assume that the defense filed a motion in limine to
control closing argument, the
next question is whether or not
to object when the opposition
argues improperly. Tactically,
many of us worry that a jury
will see us as obstructionist if
we object too often. Perhaps we
hope that the reviewing court
will see the error as so obvious
and fundamental as to demand
reversal. And of course there is
always the hope that by not objecting, we gain the support of
the jury and a favorable verdict.
First addressing the "noobjection-scenario," you may
rest assured that the appellate
court will still review error
which was not objected to . . .
only if it is so seriously prejudicial as to prevent a defendant
from receiving a fair trial. People
v. Mackey, 30 Ill. 2d 190 (1964).
Which leads back to the first
question, if the error was so
fundamental, why wouldn't
you object?
The lllinois Supreme Court
has repeatedly held that, absent
the concern expressed in Mackey
for fundamental fairness, counsel waives error where there is
no timely objection at trial. People v. Bartall, 98 Ill. 2d 294
(1983). Further Wheeler, cited
above, adds that error is waived
if there is not both a timely objection and a written post-trial
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motion covering the alleged error.
Let us assume you do object.
Can the error be corrected by
the trial court? In the most extreme instances (cited above:
Hovan ec, Blue, Wheeler, Ray, Garreau), error is not cured by a
court's corrective instruction.
Most of those cited instances,
however, are mere rote statements by the trial court that
"the jury should disregard" or
words to that effect. It could
therefore be argued that, especially in light of the admonishments to the trial court in Ray, a
firm and explicit denunciation
of the improper remark, with
an explanation as to why it is
improper and to be disregarded, may be sufficient in
cases of significant error. On the
other hand, especially where
the error is less extreme, the
boilerplate closing instruction
may be sufficient in itself to
cure the error. People v.
Medrano, 271 Ill. App. 3d 97 (1st
Dist. 1995).
Some Final Thoughts
In the 1980s and 1990s, the
Chicago Tribune documented
the fact that "prosecutorial misconduct was responsible in Illinois for the reversal of 326 convictions." JIlinois Courts May
End Secrecy, Chicago Tribune,
February 3, 1999. While one can
argue with the statistics or note
that recent changes in law
(including the introduction of
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Continuing Legal Education
requirements with a professionalism and ethics component)
has gone far to rectify this problem, the Wheeler court's frustration with the ineffectual nature
of court attempts to threaten
reversal or publish words of
disapproval and condemnation
(in a case published just last
year) demonstrate that this issue is still with u s.
If this article seems to single
ou t prosecu tors for cri ticism,
that is not my intent. We must
all carry ourselves as professionals with the decorum and
fairness demanded by our system of justice. As several of the
cases ci ted above note, the
prosecutor carries an additional
burden, as his words carry the
gravitas of the government of
the State or County. Where
prosecutors either lose sight of
this or become carried away in
the fierce emotion of a hardfought trial, they run the risk of
seeing an otherwise factually
based convictIOn reversed.
When defense counsel fails to
demand that prosecutors refrain from improper argument,
through objection and motions
practice, they run the very real
risk of waiving that error forever. When the trial court does
not demand professionalism
and decorum even in the most
difficult of circumstances, we
all run the risk of finding that
the public perception of us is
that of brawlers or sharks.
The pages of this journal of-
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ten remind us that while we are
parties in an adversarial system,
we need not be adversarial or
enemies. We must all remember
that while we often seek to
strike hard blows in furtherance
of our cause, those blows must
be fair ones. As the appellate
court has summarized, "the
manner in which a case is tried
is as important as the outcome
of the trial. Disparaging remarks and improper arguments
only serve to disgrace the attorney making the remarks, tarnish the reputation of the office,
and increase the possibility of
reversal." Robinson, 125 Ill. App.
3d at 1081-82.

Keith Grant is the Lake
County Public Defender'S
Chief of Special Defense
& Professional Developmen t.
A criminal trial attorney
with 20 years experience
and a certified lead counsel
in the JIlinois Capital Litigation
Trial Bar, he is also vice-chairman
of the LCBA Criminal Law
Committee and co-chair of the
Continuing Legal Education
Committee. A Director on the
Board of the JIlinois Public
Defender'S Association, he
is a regular lecturer at that
organization's seminars and at
LCBA criminal seminars since
2002. He has been involved
in the planning and presentation
of all of the LCBA's Capital
Litigation Seminars.
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SAVE THE DATE:

Friday, November 21, 2008
for the

~a~w~~~
&OOOO~@~ @g IDrf
Time: 11:30 a.m. - 4:30 p.m.
Place: Lovell's of Lake Forest

Lunch Included
Cocktail Reception to Follow
4 CLE Hours
(incl. 30 minutes of Ethics CLE, pending approval)
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Some People Complain About Market Conditions -

Others Do Something About It
Join 'The Ci?§gion's Pastest growing group Legar Program
gaining Cost Pree }lccess 'To 1few CBent Poofs
PARTICIPATING GROUPS* INCLUDE:

• INTERNATIONAL BROTIIERHOOD OF TEAMSTERS [110,000 IUJos MfMIfBs[
• MUNICIPAL EMPLOYEES

[u.1luGBR00l, CIIAIIiAHoN, NEw l.EIIIx,1IRwIJ PARI, TIllY PABll

• POLISH HIGHLANDERS ALLIANCE OF AMERICA [3,000 NBlasl
• REGIONAL TEACHER UNIONS 1T1DISAIIIS1IF~BANrlBllEIIsl
• MESIROW FINANCIAL,
'OVER

LLC [OVER AT8WIII QuAlllD PARJIIIANTSl

250,000 PARTICIPANTS AS OF JULY 2008
"Opportunities are never lost.
The other fellow takes those you miss."
-Anonymous

% [earn more a60ut this am! other innovative
Law Pinn 1@.inmaRjng Programs,
simp(y ca{{J-800-985-5319 or emai{ kreinhanit@pntn.com.

Professional National Title Network, Inc.
Chicago - Crystal Lake - Lincolnwood - Lombard - Oak Lawn - Olympia Fields - Rolling Meadows - nnley Park

PNTN is an agent for the Florida Fund, the nation 's largest bar relate~ title group
operating exclusively through law firm members since 1947.
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YNLC Has a Hoot at Ravinia
By Noah A. Frankl

O

n July 25, practitioners, judges, State's Attorneys, summer externs, and family and friends
gathered for an evening of music, conversation, food, and relaxation. Sponsored by the
Lake County Bar Association's Young and New Lawyers Committee (YNLC), approximately 30 members of the legal profession gathered to enjoy Hootie and the Blowfish at Ravinia Park
in Highland Park. With classic hits such as Time, Only
Wanna Be With You, and Hold
My Hand wafting through
the speakers overhead on the
East Lawn, members of
YNLC and guests savored
hors d'oeuvres, sandwiches,
drinks, and desserts.2
YNLC certainly understands how to bring together
the gamut of legal experience in a casual atmosphere.
The event set a tone different
from typical networking
events at bars or lunch-andlearns over specific topics of
law. Instead of focusing on
the law alone, recently adThe park was full, and thanks to Mike Ori we had our acre reserved early
mitted and experienced attorneys, as well as students joining the judiciary for summer internships, developed personal relationships. Discussions ranged from other concerts attended at Ravinia Park to what brought a practitioner into the law in the first place. As Hootie and the Blowfish played its final songs, YNLC
wrapped up its big summer event, participants eager to attend the next.
1.

Noah is a life-long resident of Lake County and a recent graduate of the University of Illinois College of Law. He can be reached at

nafrank@gmail.com.
2.

Unfortunate ly, none of Judge Schostok's famous amare tto ca ke was served.
http://www.19thcircuitcQurt.statc.i1 .us/promo/CakeRccipc.htm .
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LEFT TO RIGHT:
Sarah Hoffman and
Fatima Fusz
2) Law students interning
with the 19th Judicial
Circuit, from left:
Whitney Hutchinson,
Angela Jefferies,
Chinell McCarthy, and
Chan tal Kazay
3) Jllstice at rest-State 's Attorney Mike Waller
4) Honorable Hootie fan s and a guy who's in 100 many of
Ihese pictures.
5) Judge Fusz
6) Karen Fox with Tara Ori and Tara's sons Jackson (3)
and Nicholas (11 months)
1)
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LEFT TO RIGHT:
1) Mark Van Donselaar and Diane, his wife

2) Ravillia is in the woods, alld the woods can be a
dangerous place, but this species 01 bear is generally
toothless (but has been known to jaw people to death in
probate court)
3) Terry Lesser claiming she saw a bear in the parking lot
4) Staff Attorney Tracy Poulakidas with Mark, her
husband
5) You 're on past my bedtime lady, but high five anyway
because I've got TiVo
6) The Schostoks and Steve Rice
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LEFT TO RIGHT:
A Ravinia repast: Judge Strickland with his
wife, Jackie Bange
2) Young & New Lawyers Committee boosters
Man) Schostok and Margaret Mullen helped plan
the event
3) Hootie, can you hear me now ?
4) The Boorases, Judge Waller, and Young & New
Lawyer leader Mike Ori
5) "It's about time someone brollght me my
armrest, cooler, and chair. Now will someone
remove that UFO from my head'"
1)
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Mentor CLE
www.mentorCLE.com

Before you buy elE courses from anyone else ...

Watch our courses online for free
"You are a genius-thanks
for making it EASY!"
Mike Mannis, Chicago

"I took all of your
courses, because I
could view them ON MY
OWN SCHEDULE. "
Ann Day, LaFox

"Your format is PERFECT
for small firms and sole
practitioners. "
John McNeal, Riverside

"I think you have a sharp product.
The courses will be USEFUL
to me beyond fulfilling ClE
requirements. "
Randall Budreau, Bensenville

At MentorCLE.com, you aren't tied into a subscription, so
you don't pay for courses you'll never take. Watch as many
of our courses as you want, whenever you want, and only
pay for the MCLE credits you need.
No one beats our low price of $19.95 per hour

•• NORTH
. . AMERICAN
~TITLE

•• COMPANY
Like Clockwork®
Hello, my name is Bill Bond and I am the Division President in Illinois. I am also now managing the
Waukegan office. I hope that the next time you are in need of title and closing services you remember to
contact me directly. During these times when title companies are doing everything to lose your business by
moving out of Waukegan or choosing to be open by appointment only, North American remains a full
service title company that is open full time and is committed to being in Waukegan.
I want your business!

The following is a brief resume that I hope will help you to get to know me better:
•
•
•
•
•
•
•
•
•

40 year resident of Lake County
Happily married for 15 years
Father of three great daughters ages I3, 12 & 8
Resident of Wadsworth
Member of Holy Cross Lutheran Church
President of The Millburn District 24 Education Foundation
2 I years experience with North American Title Company f/k/a Mid America Title Company
Bachelor of Science from SI. Norbert College
Graduate of Carmel Catholic High School

Outside Interests:
•
•
•

Avid (not good) golfer and member of Glen Flora Country Club
Participant and finisher of The 2004 LaSalle Chicago Marathon and The 2007 Milwaukee
Lakefront Marathon (yes, it was 26.2 grueling miles and I am a little crazy)
Lifelong suffering Cubs fan (no jokes please)

I can promise you that you will receive friendly, courteous and professional service. We also have plenty
of free parking. You and your clients deserve the best. Treat yourself to North American Title Company!

William (Bill) Bond
Division President -Illi nois

North American Title Company

222 N. County SI.
P .O. Box 1130
Waukegan, Illinois 60079-1130

(p) 847-249-1200 x206

(I) 847-249-1237
E-mail : bbond@nat .com
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Please call (847) 244-3143 to confirm date, time and location of event before you attend.

SEPTEMBER 2008
Date

Time

Event

Location

9/1

LCBA Office Closed-Labor Day

9/6

Real Estate Committee Meeting

5:00 p.m.

In-Laws Restaurant-Gurnee, IL

9/9

Wills, Trusts & Probate Committee Meeting

12:00 p.m.

Lake County Courthouse-C307

9/16

Family Law Committee Meeting

12:00 p.m.

Lake County Courthouse-Cl03

9/17

Brown Bag Seminar

12:15 p.m.

Lake County Courthouse-C201

9/18

Board of Directors Meeting

12:00 p.m.

LCBA Office

9/23

VLP Awards Lunch/Business Meeting

TBD

TBD

OCTOBER 2008
Date

Event

Time

Location

10/2

Real Estate Committee Meeting

5:00 p.m.

In-Laws Restaurant-Gurnee, IL

10/7

Professionalism & Office Mgmt. Com. Mtg.

12:00 p.m.

TBD

10/13

LCBA Office Closed-Columbus Day

10/14

Wills, Trusts & Probate Committee Meeting

12:00 p.m.

Lake County Courthouse-C307

10/16

Board of Directors Meeting

12:00 p.m.

LCBA Office

10/16

Criminal Law Seminar

Lake Geneva, Wisconsin

10/17

Criminal Law Seminar

TBD
TBD

10/21

Family Law Committee Meeting

12:00 p.m.

Lake County Courthouse-C103

Lake Geneva, Wisconsin

If you are a Committee Chair and wish to change a meeting date or time,
please contact the LCBA Office at (847) 244-3143.
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BAR BULLETIN BOARD
DOWNTOWN WAUKEGAN-200 N. ML
King Ave. One or two offices each 280 sq.
ft. Shared conference room and lunch
room. Space available for secretary. Basement storage.
Virtual Tour www.tjproperties.com
(847) 680-4740
DEEFNSE ATTORNEYRapidly growing insurance defense and
coverage law firm seeks experienced insurance defense attorney for its Waukegan office to handle complex tort litigation. Submit resume and salary requirements to:
wlindsay@lrplawfirm.com.

HISTORIC BUILDING OFFICE SPACEThe law office space currently occupied by
Roach, Johnston & Thut at 516 N. Milwaukee Avenue in Libertyville is available
sometime around Fall 2008. The space includes four premium quality private offices,
conference room, kitchen, storage, and administrative area. It includes 2,188 square
feet just off Milwaukee A venue in a restored vintage building in Libertyville's
Victorian downtown. Seeking a lead lawyer or law firm as a tenant, one or more attorneys are available as sub-tenants. Contact Mary at (847) 549-0600 for appointment
to view.

WAUKEGAN-Professional office space
available for immediate lease. Upper level
office space across from main courthouse.
Individual offices at the prime location include utilities. Rent per office is $550.00 per
month. Please call (847) 662-4321 for further information.

NEAR GREENLEAF COURTHOUSEGurnee location NOT Park City. New
buildings, ready for immediate occupant
build-out. 1500 sq. ft. suite for sale. 3000
sq. ft. building for sale. 450 sq. ft. suite for
sale or lease. 1500 sq. ft. suite for sale or
lease. (847) 529-8116 .

IN~URANCE

•

•

•

•

DOWNTOWN WAUKEGAN-Across
from Courthouse, 275-1200 square feet.
Janitorial provided.
Well maintained.
Space available. 33 N. County & 325 Washington. Please call Ron Pollack at (847) 4820952 .

ATG is a lawyer service organization that helps
YOLI build your practice and your income . By
becoming a member, yo u can isslle title insurance
and handle real estate closings. Through our
subsidiary, ATG Trust, members also provide
comprehensive trust and other essential services.

Make your

Check us out on the web. or in person at one of
our convenient locations.Join ATG today.

real estate practice
•

800.788.8989
WWW.ATGF.COM

ATTORNEYS '

TITLE
GUARANTY
FUND,
INC.

Contact us for mon!' information:
Phil Krawiec
Bwinm Dt"tlapmmt Rqrntnt4tiw
Direct Phone: 312.752.1219
E-mail: pkrawieC@atgf.com
Offices in:
Champaign I Chicago Loop I eWeago North Side I Homewood
Libertyville I Lombard I Mt. Prospect I North Riverside
Oak Lawn I Schaumburg I Wheaton I BeUeville I Madison. Wu.

Premier office space in the heart of Downtown Waukegan!
- Over 7000 Sq Ft of Office Space Available
- Steps from the Lake County Court House
- Ample Parking for Employees and Clients
- Flexible Floor Plans Wired and Ready
- Manicured Courtyard Entrance
- Views of Lake Michigan
- Nearby Dining and Entertainment

Don't miss out on this fabulous opportunity, call today!
To schedule a private showing or for more mformatlOn, contact RevolutlOn Realty
847 .242.0105 or VISIt www.revolutlOnmvestmentpartners .com

LAKE COUNTY
BAR ASSOCIATION
7 N. County Street
Waukegan, IL 60085

NON·PROFIT

u.s. POSTAGE
PAID
Mailed From
Z ip Code 60031

Per mit No. 356

