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Opportunities
to Honor and Serve
s we kick-off 2011 there are a few important opportunities for members to be involved in the growth of the association and honoring those who have served the
profession so well.

A

President’s Award Dinner
The Board of Directors of the Lake County Bar Association is
seeking nominations for the 2011 President’s Award. Nominees
should be a member of the LCBA and display the highest degree
of integrity, legal knowledge and commitment to the legal profession.
Recipients will be honored at the President’s Award Dinner on
Friday, February 25, 2011.

11 to 15 Lines . . . . . . . . . . . . . . . . . . . .$40
16 to 20 Lines . . . . . . . . . . . . . . . . . . . .$45
To place an ad or for information on advertising rates, call (847) 244-3143. Submission deadline: first day of month preceding
the month of publication. All submissions
must be made in electronic format (high resolution PDF or JPG format at a resolution of
300 pixels per inch or more.) See www.lakebar.org/html/docketRates.asp.
The Docket is the official publication of the
Lake County Bar Association, 300 Grand
Avenue, Suite A, Waukegan, Illinois
60085 (847) 244-3143, and is published
monthly. Subscriptions for non-members
are $45.00 per year.
Reproduction in whole or part without permission is prohibited. The opinions and positions stated in signed material are those
of the authors and not necessarily those of
the Association or its members.
All submitted manuscripts are considered
by the Editorial Board. All letters to the editor and articles are subject to editing. Publications of advertisements is not to be
considered as an endorsement of any product or service advertised unless otherwise
stated.

President’s Award Nominations and a description of their service should be sent by January 15 to the Executive Director (see
below).
Board Nominating Committee
Article VIII Section 2 of the Association bylaws calls for the formation of a Nominating Committee which shall consist of seven
members, three of whom are the three most recent immediate
past presidents and the remaining four by appointment of the
President.
Letters of interests to sit on the nominations committee should be
sent no later than January 15, 2011 to the Executive Director
(see below).
Board and Officer Nominations
The nominating committee will meet to consider applicants for
the offices of 2nd Vice President, Treasurer, Secretary and 2 Director seats. The slate of candidates proposed by the nominating
committee shall be publicized to the membership not less than
25 nor more than 45 days prior to the April membership meeting.
Letters of interest or nominations for any of the available Board
positions should be forward to the Executive Director no later
than Friday, February 11, 2011.
Send nominations to:
Christopher T. Boadt
Executive Director
Lake County Bar Association
300 Grand Ave STE A
Waukegan, IL 60085
cboadt@lakebar.org
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The

President’s Page
by

Elizabeth Rochford

New Year, Same Old Generosity
et me begin this New Year of 2011
by telling you how genuinely privileged I feel to be associated with this
extraordinary organization, and its members. I am humbled and inspired by your
commitment to helping those in need.
Over the past two months alone, I have
witnessed your unselfish contributions to
many worthy causes from the Thanksgiving Basket Drive, to the amazing holiday
gift giving program organized by our own
Elliot Pinsel, to the sold out attendance of
our first ever Lake County Bar Foundation
Gala. I never cease to be amazed, and I am
so genuinely grateful to be associated with
you all.

L

Given this group’s well-established history
of generosity, it will come as no surprise,
that when we put out the call to our members for help, on yet another project to
benefit the non-attorney members of our
community, the response was immediate.
As you may recall, in 2009, LCBA President Bryan Winter made good on his
promise to “engage society” when he introduced The People’s Law School to Lake
County for the first time. The concept was
simple, skilled attorneys providing free,
plain language, legal education, on the issues that most frequently impact citizen’s
lives.
Bryan secured CLC as the venue, and solicited the volunteer services of some of

our county’s best experienced attorneys to
teach the classes. The events were advertised in the local papers, and perhaps most
effectively, in a grass roots manner at community centers, churches, and libraries.
The location was central, the speakers
were prepared, but we had no idea what
to expect in terms of attendance. The response was overwhelming. The events
drew average crowds of 150 enthusiastic
and grateful attendees. From the perspective of both teachers and students, the
program was a resounding success!
Thanks to the leadership of this year’s cochairs Carey Schiever and Rebecca McNeill, The People’s Law School is back! Our
program will again run at CLC’s Grayslake
Campus, featuring four 90- minute programs in consecutive weeks. After
thoughtful consideration, the committee
identified the areas of most current interest, and put together a stellar panel of
speakers who will present as follows:
February 16, 2011: Criminal Law Attorneys Dan Zeit, Steve Lunardi and Mike
Nerheim all of Fox, Lunardi, Zeit & Nerheim will present on issues related to Traffic and DUI offenses;
February 23, 2011: The dynamic duo,
Tina Adams of Robert J. Adams and Associates, and Sharanya Gururajan of
Ralph Schwab and Schiever Chtd., will

teach the basics of Bankruptcy and Foreclosure;
March 2, 2011: Kelly Collins of Riewer &
Collins, LLC and the Law Office of Joy C.
Fitzgerald PC will combine forces to present a layperson’s guide to Divorce including an overview on custody, visitation,
child support, maintenance and a division
of assets and debt; and
March 8, 2011: Linda Rothnagel of
Prairie State Legal Services will speak on
Social Security Disability, the process of
applying for benefits and the process for
appealing a denied claim. Katie Hogan of
Lesser, Lutrey and McGlynn will educate
on the basics of decedent’s, disabled and
minor estates and alternatives to Probate.
With all the hard work done, the only
thing left to guarantee this program’s success is to spread the word among the
members of our respective social communities. Contact Virginia Elliott at the LCBA
for more details, or to pick up a sign to post
in your town, forward the future e-mails
publicizing the events, and tell your clients
and friends.
Once again the selfless generosity and
commitment of our members will serve to
educate and empower the citizens of our
greater community, while reflecting favorably on our association and profession.
Most sincere thanks to our volunteers.

Do you have a speaker idea or suggestion
for our business meetings?
We would love to hear from you! Just send a note to:
Chris Boadt (cboadt@lakebar.org)
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The

Chief Judge’s Page
by

Chief Judge
Victoria A. Rossetti
appy New Year! My wish for
everyone in 2011 is peace, joy
and good health.

H

Are you aware that the average rate of
speech is estimated to be between 150 and
160 words per minute or about 2 ½ words
per second? Or, that in an average day a
court reporter may transcribe between
30,000 and 50,000 words? The profession of court reporting is thousands of
years old, its roots can be traced back to
63 B.C. when Marcus Tullius Tiro, a freed
slave, used a system of shorthand to
record the speeches of Cicero and other
Roman leaders. Until the late 19th century, a pen was the primary means of
court reporting with the John R. Gregg
method being taught in a school he
opened in Chicago. Modern shorthand
began with the introduction in 1913 of
the stenotype machine and then in the
1950’s the United States Military and IBM
developed a machine and software that
would translate foreign language directly
into English. After this they used the same
technology to create shorthand translation machines – and the system used by
thousands of court reporters today.
Next to the Judge, one of the most important persons in the courtroom is the court
reporter. The official court reporter is the
silent person in the courtroom responsible for recording verbatim everything that
is said during trials or other judicial proceedings. There are 537 official court reporters in Illinois and the 19th Judicial
Circuit has 19 official court reporters.
They are all licensed by the State of Illinois, are appointed by the Chief Judge,
and five of the 19 have successfully passed
the National Court Reporter Association’s
Certified Real-time Reporter (CRR) examination. The reporters, by length of experience with the 19th Circuit, are: Candace
Sartwell, Marianne Ligenza, Paula Tack,
Caren Rapenchuk, Lauren DeBoer, Jan

Mosley, Joanne Perri-Meir, Sharon Helbig,
Marion Radjenovic, Mary Kay Herbst,
Stuart Klein, Marie Crissie Shaykin, Vernita Allen-Williams, Barbara Franger,
Marla Sloan, Colleen Eitermann, Suzie
Nolan, Debra Schultz and Debra RojasCohen.
Our official court reporters serve in every
courtroom of our courthouse, have assisted hearing impaired jurors and witnesses with real-time reporting and have
even gone into the jury room during deliberations to assist deaf jurors. They stay
late with a jury to take the verdict and produce the written transcript for appeals or
when ordered or requested.
In a recent article, U.S. News and World
Report has named court reporting as one
of the 50 best careers of 2011 and its
growth is expected to be strong over the
next decade. Enrollment in court reporting schools is up, thanks in part to out-

reach by Lake County Reporters at schools
and career days around the County.
There are other career paths for court reporters, outside the courtroom; some are
self-employed handling depositions, municipal hearings, webcasts, and doing
closed captioning for TV; and in every aspect of this profession they are always
using cutting edge technology to upgrade
the services they provide.
The official reporters for the 19th Judicial
Circuit are the “guardians of the record,”
with that said – be mindful of their role
and remember to slow down, speak
clearly and that the court reporter does
not go off the record unless ordered by the
Judge!
As a final note, congratulations to the Bar
Foundation Committee for a wonderful
event – good food, music and friends.

December 3, 2010- Members of the LCBA joined Chief Judge Rossetti in wishing Judge Raymond McKoski well upon his retirement after 25 years of service.
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The IRS Wants to Know,
“Do You Have Your PTIN?”
P
TIN, does not stand for Post-Traumatic Income Tax Numbness, although you may feel that way when
you finish this article.

Beginning in 2011, tax return preparers
must obtain and exclusively use a PTIN
number rather
than a social
security number for tax returns
or
claims for refund that they
prepare.
Since the IRS
has not restricted the reBy
quirement to
income tax returns, unless
the
regulations are amended, it will apply to all tax returns - income tax, gift tax, estate tax, etc.

Robert
Weber

So, who is a “Tax Return Preparer”? The
final regulations define a “tax return preparer” as “any individual who is compensated for preparing, or assisting in the
preparation of ‘all or substantially all’ of a
tax return or claim for refund”. A tax return preparer includes an individual who
is a non-signing tax return preparer as defined in Reg. §301.7701-15(b) (2) or who
is an individual described in Reg.
§301.7701-15(f). If a signing preparer has
an employment arrangement or association with another person, then that person’s employer identification number (EIN)
must also appear on the tax return or refund claim. This means that if an employee
in your office prepares a return or claim for
refund, the employee must obtain a PTIN
number, no matter that the return is supervised and/or reviewed by you. The IRS
received comments recommending that individuals who prepare or assist in preparing all or substantially all of a tax return or
claim for refund should be exempted from
the PTIN requirements if they do not sign
the tax return or claim for refund, or if they
act under the supervision of another tax

return preparer and who reviews and signs
it. The IRS refused to accept these recommendations.

The Service has set out some factors to be
used in determining whether an individual
prepared or assisted in preparing all or substantially all of a tax return. These factors
include:
• The complexity of work performed by the
individual relative to the overall complexity of the return or claim for refund
• The amount of items of income, gain,
loss, deductions or credit attributable to
work performed by the individual relative
to the total amount of such items required to be reported on the return or
claim for refund
• The amount of tax or credit attributable
to the work performed by the individual
relative to the total tax liability required
to be correctly reported on the return or
refund claim
• The final regulations also provide two examples illustrating who is a tax return
preparer who is required to apply for a
PTIN
Example 1
Employee A, an individual employed by Tax
Return Preparer B , assists Tax Return Preparer B in answering telephone calls, making copies, inputting client tax information
gathered by B into the data fields of tax
preparation software on a computer, and
using the computer to file electronic returns of tax prepared by B. Although Employee A must exercise judgment regarding
which data fields in the tax preparation
software to use, A does not exercise any discretion or independent judgment as to the
client’s underlying tax positions. Employee
A, therefore, merely provides clerical assistance or incidental services and is not a tax
return preparer required to apply for a
PTIN or other identifying number as the
Internal Revenue Service may prescribe in
forms, instructions, or other appropriate
guidance.

Example 2
The facts are the same as in Example 1, except that Employee A also interviews B’s
clients and obtains from them information
needed for the preparation of tax returns.
Employee A determines the amount and
character of entries on the returns and
whether the information provided is sufficient for purposes of preparing the returns.
For at least some of B’s clients, A obtains
information and determinations that constitute all or substantially all of the tax return. Employee A is a tax return preparer
required to apply for a PTIN or other identifying number as the Internal Revenue
Service may prescribe in courses, and adhere to established rules of practice governing attorneys, certified public
accountants, enrolled agents, enrolled actuaries and enrolled retirement plan
agents.
CPAs, enrolled agents, and attorneys will be
exempt from future competency testing
and continuing education requirements,
but all other preparers will have to take
classes and pass competency examinations
to qualify for a PTIN. The IRS intends to
offer two competency examinations in
2011 for un-enrolled preparers. Be warned
that the PTIN application asks for the applicant’s professional credentials. If a CPA,
enrolled agent, or attorney leaves this area
blank, he or she will be required to complete the continuing education and testing
requirements as an un-enrolled preparer.
Where a tax return preparer is required to
put a PTIN on a tax return or refund claim
but fails to do so, the preparer is subject to
a penalty, unless the failure to do so is due
to reasonable cause and not willful neglect.
There is, of course, a fee which must be
paid to obtain the PTIN. This fee is $64.25,
and you can apply to get your PTIN on line.
Robert Weber, with an office in Highland Park,
is a Liasion to the IRS for the Illinois Bar Association. His phone number is (847) 8310005.
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Ready I & II - All or None
No Middle Ground for Fault Allotted to the Empty Chair
he Illinois Supreme Court recently issued its second opinion in the case of
Ready v. United/Goedecke Services,
Inc. In its first opinion, which has become
a seminal ruling for cases involving multiple defendants, the Illinois Supreme Court
affirmed the
trial court’s
decision to exclude settling
defendants
from the verdict forms for
the purpose of
allocating
fault. Ready v.
U n i t e d /
Goedecke 232
By
Ill.2d
369,
905 N.E.2d
725 (2009).
However, the Court remanded the case to
the Appellate Court to decide whether the
trial court erred in barring the only remaining defendant, United/Goedecke Services Inc., from introducing evidence
regarding the conduct of the settling defendants. Similarly, the Court asked the Appellate Court to consider whether the trial
court erred in precluding United/Goedecke
from submitting a sole proximate cause instruction to the jury, commonly referred to
as the “long form” of IPI 12.04.On remand
the Appellate Court held that the trial court
abused its discretion by excluding evidence
regarding the conduct of the settling defendants and ordered a new trial. Plaintiff
Ready immediately appealed to the Illinois
Supreme Court.

T

Joe Vito

4 CLrEs
Hou

The Court’s Holding in Ready II
In Ready II the Illinois Supreme
Courtaffirmed the Appellate Court’s decision and held that “the trial court erred in
excluding evidence that would have supported the defendant’s sole proximate cause
defense.” 2010 WL 4126244 at *5 (Ill. Oct.
21, 2010). The Court further held that the
trial court erred in refusing to instruct the
jury on the issue of sole proximate cause
and by refusing United/Goedecke’s request
to submit the long form of IPI 12.04. Id.
However, the Court ultimately determined
that the trial court’s errors were harmless
and thus a new trial was not warranted.
In ruling that it was error to bar
United/Goedecke from introducing evidence regarding the settling defendant’s
conduct, the Court reasoned that a defendant “has the right to endeavor to establish
by competent evidence that the conduct of
a third person, or some other causative factor, is the sole proximate cause of plaintiff’s
injuries.” Id., at *4 (quoting Leonardi v. Loyola
University of Chicago, 168 Ill.2d 83 (1995)).
Therefore, although fault may not be allocated or apportioned to the settling defendants, the remaining defendant cannot be
prohibited from introducing evidence and
arguing that the conduct of the settling defendants was the sole proximate cause of
the plaintiff’s injuries.
The Court similarly reasoned that it was
error not to instruct the jury on the issue of
sole proximate cause because the evidence
(had United/Goedecke been allowed to introduce it) “would have tended to show that

the settling defendants’ conduct was the
sole proximate cause of the accident.” Id. at
*5. The Court noted that even if the remaining defendant’s sole proximate cause
evidence is “slight and unpersuasive,” the
jury should still be instructed regarding the
issue of sole proximate cause and should
accordingly be presented with the long
form of IPI 12.04. Id. The Court’s language
and reasoning in Ready II places an unequivocal emphasis on a non-settling defendant’s right to present evidence
regarding the conduct of the settling defendants, argue the sole proximate cause defense, and have the jury instructed on the
issue of sole proximate cause.
Despite the Court’s clear upholding of a defendant’s right to present a sole proximate
cause defense, the Court ultimately opined
that the trial court’s errors in refusing to
allow United/Goedecke a sole proximate
cause defense and in failing to instruct the
jury on the issue of sole proximate cause
were “harmless,” and the jury’s verdict was
affirmed. Id. The Court reasoned that “no
reasonable jury would have concluded that
United was not a proximate cause of the accident, and if United was a proximate cause,
the settling defendants could not have been
the sole proximate cause.” Id., at *7. In sum,
the Court held that because United/
Goedecke’s sole proximate cause defense
was implausible in light of the considerable
evidence indicating fault on behalf of
United/Goedecke, the trial court’s error in
refusing United/Goedecke the opportunity
to present a sole proximate cause defense
was harmless and not reversible.

praCtiCaL tECHnoLogy for Busy
LEgaL profEssionaLs sEminar
friday, January 28, 2011 @ 9:00 a.m. to 1:00 p.m.
Lake County Bar Association
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Analysis
The Court’s opinion in Ready II strikes a
strange and seemingly contradictory dichotomy of first upholding the “well-settled
rules of tort law” that gives a defendant the
right to present a sole proximate cause defense, but then ultimately rules that the denial of that defense was harmless and not
reversible. Id., at *5. As with any case, the
plaintiff and defense bars will attempt to
use this ruling to support their respective
positions of excluding or admitting evidence to indicate that the conduct of settling defendant(s) was the sole proximate
cause of a plaintiff’s injuries. However, despite the ultimate outcome in favor of Plaintiff Ready, the Ready II decision clearly favors
the admission of evidence regarding the
conduct of settling defendants in support of
a sole proximate cause defense. Therefore,
the so-called “empty chair defense” remains
legally viable and will most likely remain a
significant consideration in strategizing the
prosecution, defense, and settlement of
multiparty tort litigation.
Of course, Ready II does not stand alone and
any analysis of its ruling must be considered in conjunction with the ruling in Ready
I. In considering both rulings, juries in fu-

The Docket
ture multiple-party cases with settling defendants will undoubtedly be faced with the
incongruous task of considering the culpable evidence against the settling defendants
without being allowed to allocate fault (unless its 100%) to those settling defendants.
For attorneys familiar with issues like “joint
and several liability” and “modified comparative negligence,” the rules and calculations governing the allocation of fault in
cases involving multiple defendants and a
sole proximate cause defense may not seem
that daunting. However, an average juror is
likely to find the fault allocation process
confusing at best and inequitable at worst.
Had the trial court not erred in preventing
United/Goedecke from presenting evidence
of the conduct of the settling defendants,
the jury would have been instructed to consider whether the conduct of the two settling defendants was the sole proximate
cause of the plaintiff ’s injuries. In making
this consideration, the jury inherently
would have had to assess the degree of
fault, if any, of the two settling defendants.
As a result of that process the jury would
inevitably be impressed with some sense of
the percentage of fault attributable to each
party, both settling and non-settling alike.

9
Therefore, if the jury determined that the
settling defendants’ negligent conduct did
not make up 100% of the total fault, it
would then be forced to disregard the settling defendants’ negligence and allocate
the total fault percentage amongst only the
plaintiff and remaining defendant. Assuming that a jury can simply disregard the culpable conduct of the settled parties when
rendering its decision seems unrealistic. Disregarding the culpable conduct of the settling defendants will mostly likely appear to
jurors as contrary to fundamental notions
of fairness, and it is almost certain to result
in one or more parties being saddled with
more than its fair share of responsibility.
In using the parties in Ready as an example,
assume that during deliberations while
considering the sole-proximate-cause evidence of the settling defendants, the jury
felt that the plaintiff was 10% at fault,
United/Goedecke 20%, and the two settling
defendants were each 35% at fault. In this
example, because the settling defendants’
fault does not equal 100% (i.e. they are not
the sole proximate cause) the jury must
now disregard the settling defendants’ negligence and allocate the total fault amongst
only the much less culpable plaintiff and re-

The Docket
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maining defendant. What is the fair, just, or
legally correct manner to conduct this fault
allocation?
If the jury in the above example allocates
the combined 70% fault of the settling defendants to the remaining defendant,
United/Goedecke’s fault allotment would
increase four and half times from 20% (the
actual amount of fault) to 90%. Therefore,
unless United/Goedecke receives a set off of
70% of the total verdict amount, it will necessarily end up paying more than its fair
share (20%) of liability. Furthermore, by
being assessed with 90% of the fault as opposed to 20%, United/ Goedecke will accordingly not be afforded the benefit of
several liability for non-medical damages, a
limit available to defendants found less than
25% responsible pursuant to 735 ILCS 5/21117.
However, the above example demonstrates
only one way in which a jury may ultimately decide to allocate the total fault
amongst the remaining parties. A jury
could also reason that the most equitable
approach would be simply to keep the percentage of fault between plaintiff and
United/Goedeck at the same 1-2 ratio.

FREE

Therefore, United/Goedecke would receive
a 50% reduction in the verdict award based
on plaintiff’s contributory negligence. However, this result is also unfair to both parties.
First, it is inequitable that Plaintiff’s award
be cut in half when he only contributed to
10% of the total fault. Second, it is inequitable that United/ Goedecke will be assessed with two-and-a-half times its
amount of actual fault (50% instead of
20%) and, as in the above example,
United/Goedecke will again be disallowed
the benefit of several liability.
Of course, these examples are only two of
countless imperfect ways to allocate the
total fault amount amongst only the remaining parties. As Justice Garman wrote
in a special concurrence in Ready II, in cases
where the lone defendant bears little responsibility, a jury forced “with the necessity of assigning 100% of the fault to
someone, may be tempted to assign greater
fault to the plaintiff.” Id., at *8. The necessity of assigning 100% of the fault to less
than 100% of the total known responsible
parties fosters inequity by its very nature.
Forcing juries to undergo this process during deliberations seems likely to result in
parties bearing more than their fair share

January 2011
of fault, or conversely receiving unwarranted windfalls.
In sum, allowing evidence at trial of the culpable conduct of settled defendants but
then not allowing that culpability to be allocated to the known responsible parties
will necessarily force juries to assign fault
where it does not belong. In the same concurrence noted above, Justice Garman concluded that Ready I’s holding “has had and
will continue to have unfortunate consequences for both plaintiffs and defendants.”
Id. While it remains to be seen whether Justice Garman’s prediction will come true, for
the time being defendants can still argue
against the empty-chair defendant, they
just cannot share a piece of the fault pie
with him unless they can give him the
whole thing.
Joseph Vito is a Senior Staff Attorney at
James M. Hoffman & Associates, the inhouse counsel firm of American Family Insurance. Mr. Vito concentrates his practice in
insurance defense and insurance coverage litigation. He is an active member of the Lake
County Bar Association, Northwest Suburban Bar Association, and Justinian Society.

PEOPLE’S LAW SCHOOL

the laws that impact your life, in plain language!

2011 SAVE THE DATE
PRESENTED BY

Co-sponsored by:
Illinois State Bar Assn.
College of Lake County
A series of four 90-minute programs
featuring a variety of law related topics
that are facilitated by local licensed and
practicing attorneys.
Registration is encouraged for this
FREE 4-session course of instruction.
To register: call 847.244.3143
or E-mail your name and classes of
interest to velliott@lakebar.org.

FOUR WEEKLY EVENING SESSIONS
College of Lake County • Grayslake Campus
From 7 p.m. to 8:30 p.m. • Auditorium C005
SCHEDULE DATES:
Wednesday, February 16, 2011
Wednesday, February 23, 2011
Wednesday, March 2, 2011
Tuesday, March 8, 2011
TOPICS OF INTEREST:
Traffic & DUI • Divorce & Custody
Probate & Social Security Disability
Bankruptcy & Foreclosure
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Problems and Solutions for Guardians
of Disabled Adults in Addressing Family
Court Support and Visitation Orders
ll practicing family law attorneys
are familiar with 750 ILCS 5/513,
the provision of the Illinois Marriage and Dissolution of Marriage Act
(IMDMA) addressing non-minor children.
Section 513(a)(2) arises in almost every
case involving
children as it
relates to the
payment of
education for
a non-minor
child.
Most
c o m m o n l y,
this provision
addresses the
expense of a
college educaBy
tion. However,
s e c t i o n
513(a)(2) also
addresses professional education or other training after
graduation from high school, as well as any
period during which a child of the parties is
still attending high school even though the
child has attained the age of nineteen.

A

Marc K.
Schwartz

Not commonly addressed, but equally as
important as section 513(a)(2), is section
(a)(1) which states as follows:
513(a)(1):
The Court may award sums of money
out of the property and income of either or both parents or the Estate of a
deceased parent, as equity may require, for the support of the child or
children of the parties who have attained majority in the following instances:
(1) When the child is mentally or physically disabled and not otherwise
emancipated, an application for support may be made before or after the
child has attained majority.
How does one define “disabled” for the purposes of section 513? “Disabled” for purposes of section 513 is not necessarily the
same as “disabled” for purposes of the Pro-

bate Act, and it is not a prerequisite that the
child first be declared disabled in a Probate
Court proceeding. In re Marriage of Lerner,
316 Ill. App. 3d 1072 250 Ill. Dec. 219
730 N.E.2d 183 (1st Dist. 2000). Section
513(a)(1) further provides that application
for support can be made before or after a
child’s majority. Therefore, practitioners
should be aware that when there is a child
who is determined to be disabled support is
available beyond the child’s minority.
750 ILCS 5/513 utilizes the term “nonminor children.” Case law also utilizes this
term, as well as the term “adult disabled
child”. It is important to note that both
monikers are interchangeable and both
refer to a child who is entitled to receive financial support pursuant to section 513 of
the IMDMA. For purposes of clarity, I will
refer to these children as “adult disabled
children.”
When an adult disabled child is unable to
care for himself or herself without assistance, the court oftentimes appoints a
guardian. A guardian makes medical, personal, and financial decisions for the adult
disabled child. Guardians may have the responsibility of caring for the individual on
a day to day basis or for managing the financial needs of the adult disabled child, or
both. The guardian is not necessarily the
parent of the adult disabled child. The obligation for support of an adult disabled child
may continue beyond the child’s minority
and the guardian would have responsibility
for managing the child’s funds.
Adult disabled children may be eligible for
Supplemental Security Income (SSI). This
is a program administered by the federal
government that pays monthly benefits to
adult disabled children. SSI provides money
for basic needs such as food, clothing, and
shelter. When determining if an individual
is “disabled” for SSI purposes, the Social Security Administration looks to see if the individual’s income and resources are within
SSI limits, and also looks to all documents
and evidence pertaining to the disability of
the individual. To determine SSI benefits a
“needs tested” analysis is utilized. The

“needs tested” analysis is a complex analysis performed by the government when establishing SSI and Medicaid payments.
Attorneys must exercise extreme caution
when representing a family with an adult
disabled child, as the benefits provided by
SSI, Medicaid, or Medicare are at risk unless the order of court providing for support
is drafted in a specific fashion and the support payment is paid to a special needs
trust.
It should be noted that there are two forms
of special needs trusts. The OBRA pay-back
trust is the form of special needs trust required to ensure child support supplements, and does not supplant the
additional benefits provided by the government. The other form of trust, an Irrevocable Discretionary Special Needs Trust, is
utilized solely for the purpose of gifts and
inheritances. It is error to allow a support
payment to be made for the benefit of an
adult disabled child receiving SSI benefits
unless the payment is made directly to the
OBRA trust. Special care should be taken
when a withholding order is entered so
that the trust, and not the guardian, is the
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recipient of the support payment.
If the court order addresses more than one
child, it must separately state the portion
of support that is to be paid for the benefit
of the child who has a mental or physical
disability. Further, the court order must require that all such payments of support be
paid directly to the established OBRA trust,
containing “pay back” provisions, for that
child’s sole benefit. The language must be
in accord with 760 ILCS 5/15.1, to be administered and subject to the express limitations, requirements, and provisions of
such trust. This is necessary so that support
payments supplement, and do not supplant, government benefits available to the
child.
It is unquestioned that being a parent of an
adult disabled child is difficult, but being a
divorced parent of a disabled adult child
may present even more obstacles. Parents
must determine who will be the child’s
guardian. Guardianship petitions are
heard in the Probate Division. The Probate
Division, amongst other things, addresses
the issue of visitation. There is an obligation to allow the non-custodial parent a
reasonable amount of visitation unless it
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would seriously endanger the disabled
child’s physical, mental, moral or emotional health. The issue of visitation arises
more often than one would anticipate, as it
is not uncommon for visitation of a disabled child to be governed by a Joint Parenting Agreement in the Family Law
Division; yet when the child reaches majority the issue of visitation needs to be addressed once again. Does the Family Law
Division retain jurisdiction or is the visitation issue one to be addressed in the Probate Division? In re Marriage of Casorotto,
316 Ill. App. 3rd. 567 736 N.E.2d 1169,
1172 (1st Dist. 2000), holds that the issue
of visitation for an adult disabled child falls
within the purview of the Probate Division
and not the Family Law Division, notwithstanding an underlying Joint Parenting
Agreement that addressed the visitation issues when the child was a minor.
Although visitation and guardianship issues are heard in the Probate Division and
governed by the Probate Act, child support
issues for disabled adult children are heard
in the Family Law Division and are governed by the IMDMA. In re the Marriage of
Strom, 13 Ill. App. 2d 354, 142 N.E.2d 172
(1st Dist. 1957). Mary Elizabeth Strom pe-
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titioned the Court in the Family Law Division for an increase in child support and reimbursement for expenses incurred after
the entry of her divorce from her ex-husband, even though her child had attained
majority. The child suffered from an illness
that left her incapacitated, and the Appellate Court held that the Family Law Division had jurisdiction to order the
non-custodial parent to provide for the financial care and education of his disabled
child beyond the period of her minority. Although Strom had significant relevance in
determining a parent’s responsibility for a
disabled adult child, the case was decided
before section 513 of the IMDMA was enacted, and therefore did not address all of
the concerns regarding support for disabled
adult children.
After section 513 of the IMDMA was enacted, an appellate court decision held that
“section 513 of the Act codifies previous
Illinois common law recognizing that the
trial court may also order the parent to pay
child support after the child attains majority years when the child is mentally or
physically disabled.” In Re the Marriage of
Kennedy, 170 Ill. App. 3d 726, 525 N.E.2d
168. In Kennedy, the parties had one son,
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Darin, who attended the Children Center
for Behavioral Development, a school designed for emotionally disturbed, behaviorally disordered and learning disabled
children. The appellate court reversed the
trial court’s decision and held that Darin’s
learning disabilities were severe enough to
categorize him as mentally disabled under
section 513 of the IMDMA. The appellate
court also held that because Darin was
mentally disabled, the respondent obligor
was responsible under section 513 of the
IMDMA to continue payments of child support to petitioner after Darin reached majority age. Kennedy, supra.
A recent Illinois decision defined support as
“simply a general term that can include educational expenses for a child who has
turned eighteen (18), but is still in high
school, and ‘educational expenses’ may include room and board, just as the more
generic term, support, may include shelter
and food.” In re the Marriage of Petersen,
932 N.E.2d 1184 (2010). The court in Petersen found that because support for nonminor children and educational expenses
were considered child support under section 510, it was also modifiable under section 502(f). Section 502(f) deals with the
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modification of marital settlement agreements. The terms of a marital settlement
agreement that provide for support, custody and visitation of children are always
modifiable. Because the court in Petersen
found educational expenses to be considered child support, it stands to reason that
child support for adult disabled children is
also modifiable utilizing the same standards.
Digesting all of the above, and providing for
a rule of thumb, the financial issues of support for an adult disabled child should be
heard in the Family Law Division. The provisions of the IMDMA govern and are applicable regardless of the age of the child so
long as it is determined that the child is disabled pursuant to the provisions of section
513 of the IMDMA. The issues of visitation
for an adult disabled child are to be heard
in the Probate Division and, although the
Court may utilize the IMDMA as a guidepost, the provisions of the Probate Act govern visitation issues. Additional concerns
to be addressed in this area are as follows:
• The IMDMA clearly sets forth statutory guidelines for the payment of
child support. They can be found in

13
section 505 of the IMDMA. In determining a child support payment for an
adult disabled child, do these guidelines apply? There is no definitive Illinois case that dictates how child
support will be determined for a disabled adult child. Since the cases tend
to provide that the IMDMA governs the
issue of child support for an adult disabled child, it stands to reason that the
statutory provisions of section 505
apply. However, it has been my experience that many courts will apply a
“needs based” analysis rather than a
strict statutory analysis. It would seem
that each case is fact specific.
• Does the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA)
(750 ILCS 36/101 et seq), govern a
modification of child support when
parties reside in different states? No.
Look instead to the Uniform Interstate
Family Support Act (UIFSA) (750 ILCS
22/100 et seq,) which governs this
issue. Therefore, if the child and custodial parent reside in a different state
than the obligor, one should look to
UIFSA to determine the jurisdiction for
a modification of child support or even
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an initial claim for child support for an
adult disabled child. Although there
was some controversy over the proper
jurisdiction under this scenario in the
Petersen case, the holding of that case
supports the fact that child support is
governed by UIFSA regardless of the
age of the child.
It is somewhat paradoxical that the
UIFSA will apply such that jurisdiction
is in the state of the obligor rather than
the state in which the child and
guardian reside. However, the policy
argument is that courts do not want to
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discourage out of state parents from
pursuing their rights.
• Can support for a disabled adult child
continue for an indefinite period? The
case law is very clear that support for a
disabled adult child may continue for
an indefinite period of time or until a
party petitions the court to terminate
same. In re Marriage of Strom, 13 Ill.
App. 2d 354, 142 N.E.2d 172 (1st Dist.
1957).
• Do the provisions of 750 ILCS 5/513
apply to matters filed pursuant to the
Parentage Act?
The answer is resoundingly “yes,”
and
therefore
when handling a
parentage case
the same analysis
applies. Rawles v.
Hartman, 172 Ill.
App. 3d 931 (2nd
Dist. 1988).
Although addressing the needs of an
adult disabled child
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may require petitions to be filed in both the
Probate and Family Law Divisions of the
court, the law has evolved such that it is
very clear that visitation is to be addressed
in the Probate Division and support and financial matters in the Family Law Division.
A practitioner addressing the needs of a
family with an adult disabled child must
carefully review the statutes and make certain that the proper petitions are filed in the
divisions of the Court where they can ultimately be heard. As importantly, it is critical to the needs of the adult disabled child
that support payments are paid to the
child’s OBRA pay-back trust. Failure to do
so may result in the termination of the benefits to be provided to the child.
Marc K. Schwartz is a partner in the law firm
of Schwartz Wolf & Bernstein LLP with offices in Buffalo Grove. He concentrates his
practice in the area of domestic relations and
family law and has a special focus in assisting
families who have children with special needs.
Mr. Schwartz received his BA from Dickinson
College in 1975 and his Juris Doctor from John
Marshall Law School in 1979.
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Equal Protection Class of One Claims
(or, Another Reason I’m Glad I Passed the Multi-state Portion of the Bar Exam)
he Equal Protection Clause of the
Fourteenth Amendment provides
that no state shall “deny to any person within its jurisdiction the equal protection of the laws.” If you, like me, graduated
from
law
school
and
prepared for
the multiple
choice, multistate section of
the bar exam
more than ten
years ago (remember:
when in doubt
always select
By
“the
Commerce Clause”
as your best
answer), you
may vaguely recall the notion that equal
protection concerns are triggered when the
state, or a political subdivision thereof,
treats certain classes of people differently
than other classes of people. When the government treats a person less favorably because that person is a member of a suspect
class (such as race, national origin, or religion), then the regulation or action must
satisfy the strict scrutiny test to pass constitutional muster.1 If the person is not a
member of a suspect or protected class,
then the disparate treatment of a class
member under a challenged regulation or
action need only satisfy the lowest level of
scrutiny– the rational basis test.2 To prevail
in a traditional equal protection challenge
under the rational basis standard, the plaintiff must prove that: 1) she was treated differently than others similarly situated, 2)
the different treatment was caused by the
plaintiff ’s membership in the class to which
she belongs, and 3) the different treatment
was not rationally related to any legitimate
governmental interest.

T

Daniel
Jasica

In 2000, the U.S. Supreme Court recognized the so-called “class of one” equal pro1

tection claim in the case Village of Willowbrook v. Olech. Distilled to its simplest terms,
an equal protection class of one claim is
brought by someone who believes they
were personally singled out for less favorable treatment by the government, even if
they neither belong to nor claim unfair
treatment because of their membership in
any particular class of persons. This article
discusses the Seventh Circuit’s equal protection class of one jurisprudence since
Olech and recent developments relating to
these types of constitutional claims.
Village of Willowbrook v. Oleech
The USSC Speaks
In the seminal case of Village of Willowbrook
v. Olech,3 Olech alleged that the Village conditioned the extension of municipal water
service to her property upon the granting
of a 33-foot easement, instead of the typical
15-foot easement that the Village had required from other similarly situated property owners. Olech alleged not that she was
a member of a protected class, or any class
of persons at all for that matter. Rather, she
alleged that she had been denied equal protection because the Village’s easement demand was “irrational and wholly arbitrary”
and was motivated by ill will against Olech
because of a prior lawsuit that she had filed
(and won) against the Village.4 The trial
court dismissed the equal protection challenge, concluding that it failed to state a viable claim. The Seventh Circuit disagreed
and concluded that a viable equal protection claim had been asserted because Olech
had alleged that the Village’s easement demand was motivated solely by a “spiteful effort to ‘get’ [Olech] for reasons wholly
unrelated to any legitimate state objective.”5
The Supreme Court granted certiorari “to
determine whether the Equal Protection
Clause gives rise to a cause of action on behalf of a ‘class of one’ where the plaintiff did
not allege membership in a class or group.”6
The Court answered the question in the affirmative in a refreshingly succinct (4 pages)
per curium opinion.

Vision Church v. Village of Long Grove, 468 F.3d 975, 1000 (7th Cir. 2006), cert. denied, 552 U.S. 940 (2007).
Id., at 1000-1001.
3 528 U.S. 562 (2000).
4 Id., at 563.
5 160 F.3d 386, 387 (7th Cir. 1998).
6 528 U.S. at 564.
7 Id., at 565.
2

Our cases have recognized successful
equal protection claims brought by a
“class of one,” where the plaintiff alleges that she has been intentionally
treated differently from others similarly
situated and that there is no rational
basis for the difference in treatment...
Olech’s complaint can fairly be construed as alleging that the Village intentionally demanded a 33-foot
easement as a condition of connecting
her property to the municipal water
supply where the Village required only
a 15-foot easement from other similarly situated property owners. [cite
omitted]. The complaint also alleges
that the Village’s demand was “irrational and wholly arbitrary” and that
the Village ultimately connected her
property after receiving a clearly adequate 15-foot easement. These allegations, quite apart from the Village’s
subjective motivation, are sufficient to
state a claim for relief under traditional
equal protection analysis. We therefore
affirm the judgment of the Court of
Appeals, but do not reach the alternative theory of “subjective ill will” relied
on by that court.7
In light of the Supreme Court’s straight for-
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ward ruling, one might logically presume
that: 1) personal animus or subjective ill
will is never a prerequisite to a class of one
claim and 2) a viable class of one equal protection claim is fairly simple to assert. One
would be mistaken on both counts.
Post-Olech Jurisprudence
The Seventh Circuit Listens, Sort of...
Since Olech – and some might reasonably
argue in spite of Olech – the Seventh Circuit
continues to grapple with the issue of
whether personal animus or subjective ill
will remains a necessary element of a class
of one claim. Under one strand of post-Olech
class of one decisions, the Seventh Circuit
has held firmly to the interpretation that a
plaintiff must allege, and ultimately prove,
some sort of illegitimate animus by the governmental actors to prevail.8 This narrow interpretation appears to stem from a concern,
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as first expressed by Justice Breyer in his concurring opinion in Olech,9 that permitting relief under the Equal Protection Clause for
merely “irrational and wholly arbitrary” adverse treatment by government would open
up a “breathtaking vista of liability” against
government actors.10 This concern seems
justified, this author might suggest, particularly when one considers that the constitutional right to substantive due process
already provides a separate basis to challenge
many allegedly arbitrary, irrational and unreasonable government actions or decisions.
A second strand of post-Olech Seventh Circuit
decisions, however, concludes that an equal
protection class of one violation may be
proved absent subjective ill will so long as the
plaintiff was intentionally treated differently
than others similarly situated without a rational basis for such disparate treatment.11

Given this divergence of Seventh Circuit
precedents, it is no surprise that whenever
possible, both Seventh Circuit panels and
federal trial court judges attempt to resolve
their class of one cases on any basis other
than one that requires them to choose sides
in the “irrational and wholly arbitrary” versus “personal animus” debate.12 Still other
Seventh Circuit panels, recognizing these
divergent strands of class of one jurisprudence, but not to be so easily flummoxed,
have concluded that “a class of one equal
protection claim is established where the
defendant has intentionally treated the
plaintiff differently than others similarly situated either without any rational basis for
doing so or out of some totally illegitimate
animus.”13 And, in fact, this “either/or” approach now appears to be the prevailing
view.14

8

See, e.g., Purze v. Village of Winthrop Harbor, 286 F.3d 452, 455 (7th Cir. 2002); Hilton v. City of Wheeling, 209 F.3d 1005, 1008 (7th Cir. 2000), cert. denied, 531
U.S. 1080 (2001).
9 Olech, 528 U.S at 565-66.
10 Tuffendsam v. Dearborn County Board of Health, 385 F.3d 1124, 1127 (7th Cir. 2004).
11 See, Nevel v. Village of Schaumburg, 297 F.3d 673, 682 (7th Cir. 2002); Albiero v. City of Kankakee, 246 F.3d 927, 932 (7th Cir. 2001).
12 Reget v. City of LaCrosse, 595 F.3d 691, 695 (7th Cir. 2010) (“[w]e need not reconcile the conflict [of the class of one strands of Seventh Circuit jurisprudence]
here”); Srail v. Village of Lisle, 588 F.3d 940, 944 (7th Cir. 2009) (“[l]ike the district court, we need not address this issue [of reconciling the Seventh Circuit’s divergent class of one precedents] because” summary judgment for the defendant justified on other grounds).
13 Racine Charter One, Inc. v. Racine Unified School Dist., 424 F.3d 677, 684 (7th Cir. 2005) (emphasis added).
14 See, e.g., McDonald v. Village of Winnetka, 371 F.3d 992, 1001 (7th Cir. 2004); St. John’s United Church of Christ v. City of Chicago, 502 F.3d 616, 638 (7th Cir.
2007), cert. denied, 553 U.S. 1032 (2007).
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The Paring Back of Olech
Those Troubling “Breathtaking Vistas”
Although Olech essentially eliminated the
need for a class of one plaintiff to prove
the second element of a traditional equal
protection claim – disparate treatment
caused by membership in a certain class of
persons15 – a class of one plaintiff must
still demonstrate that she is “similarly situated” to others who received more favorable treatment at the hands of
government. In the class of one context,
courts have rather strictly construed the
“similarly situated” requirement. A plaintiff must identify comparators who are
“prima facie identical in all relevant respects” to the plaintiff and yet received
more favorable treatment than the plaintiff.16
To be similarly situated for purposes
of a class-of-one equal-protection
claim, the persons alleged to have
been treated more favorably must be
identical or directly comparable to the
plaintiff in all material respects. Although there is no “precise formula,”
it is “clear that similarly situated individuals must be very similar in indeed.”17
Accordingly, courts have not hesitated to
reject class of once claims where: 1) the
allegedly similarly situated comparator
was not identified with specificity,18 2) different government decision-makers were
involved,19 3) the make-up or membership
15
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of a decision-making body had changed
over time,20 or 4) the class of one plaintiff
can only point to himself as a comparator.21 This strict interpretation of “similarly situated” has, to some degree,
probably prevented the feared “breathtaking vistas of liability” scenario from materializing.
Moreover, in light of the U.S. Supreme
Court’s rulings in Bell Atlantic Corp. v.
Twombly and Ashcroft v. Iqbal22 – interpreting Federal Rule of Civil Procedure 8
to require a plaintiff to plead more than
simply conclusory statements or the
threadbare elements of a cause of action –
a class of one complaint will be dismissed
absent sufficient facts concerning the existence and identity of others who were allegedly similarly situated and treated more
favorably than the plaintiff.23 Thus, the
(seemingly) common pleading practice of
alleging merely “that on at least 20 prior
occasions, others were not subjected to
[the offending action/decision] of the defendant” should no longer suffice to state
a class of one claim. However, even more
significantly, as discussed below, the
courts are now carving out whole categories of governmental decisions from the
equal protection class of one landscape.
Engquist v. Oregon and its Progeny
Is the End of the Class of One
Claim Near?
As if the equal protection class of one jurisprudence was not sufficiently muddied,
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in Engquist v. Orgeon Department of Argiculture24 the U.S. Supreme Court recognized that there are certain types of
government action that, by definition, involve subjective decision-making for
which an equal protection overlay is particularly ill-suited. As my pre-teen daughter might disdainfully retort to most any
observation by her father: Well, Duh!
In Engquist, an Oregon Department of
Agriculture employee asserted a class of
one claim, alleging that her position was
eliminated and that she was laid off for
“arbitrary, vindictive, and malicious reasons.” A jury found in favor of Engquist
on her class of one claim. The Ninth Circuit reversed, finding that state actors are
entitled to greater leeway when acting as
employers, as opposed to regulators.25 The
U.S. Supreme Court affirmed the Ninth
Circuit.
Engquist held that some government decisions, such as those concerning public
employment, necessarily involve discretionary decision-making against which
no clear standard is, or can be, applied to
judge the government’s action.
What seems to have been significant
in Olech and the cases on which it relied was the existence of a clear standard against which departures, even
for a single plaintiff, could be readily
assessed. There was no indication in
Olech that the zoning board was ex-

Srail, 588 F.3d at 943.
Id., at 945 (quoting Racine Charter One, 424 F.3d at 680).
17 Curtis v. Wilks, 704 F. Supp. 2d 771, 782 (N.D. Ill. 2010) (internal cites omitted) (quoting Reget, 595 F.3d at 695 and McDonald, 371 F.3d at 1002).
18 See Srail, 588 F.3d at 946.
19 Radue v. Kimberly-Clark Corp., 219 F.3d 612, 618 (7th Cir. 2000) (different supervisors made decisions on alleged similarly situated employees).
20 Purze, 286 F.3d at 455.
21 See Curtis, 704 F. Supp. 2d at 783-84.
22 Twombly, 550 U.S. 544, 555 (2007); Iqbal, 129 S. Ct. 1937, 1949 (2009).
23 See, e.g., Rodriquez v Cook County Sheriff ’s Office, Case No. 09 C 2757, 2009 WL 4673803, at *3 (N.D. Ill., Dec.
24 553 U.S. 591 (2008).
25 Id., at 596.
16
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ercising discretionary authority based
on subjective, individualized determinations–at least not with regard to
easement length, however typical
such determinations may be as a general zoning matter.
There are some forms of state action,
however, which by their nature involve discretionary decision making
based on a vast array of subjective, individualized assessments. In such
cases the rule that people should be
“treated alike, under like circumstances and conditions” is not violated when one person is treated
differently from others, because treating like individuals differently is an
accepted consequence of the discretion granted. In such situations, allowing a challenge based on the
arbitrary singling out of a particular
person would undermine the very discretion that such state officials are entrusted to exercise.
This principle applies most clearly in
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the employment context, for employment decisions are quite often subjective and individualized, resting on a
wide array of factors that are difficult
to articulate and quantify.26
The Engquist Court concluded that a class
of one theory is “simply a poor fit in the
public employment context.”27 In explaining its reasoning, the Court also recognized that this same “poor fit” can exist
in other contexts as well. One other such
context that the Court itself identified in
Engquist is the ticketing of drivers for
speeding, because “allowing an equal protection claim on the ground that a ticket
was given to one person and not others,
even if for no discernable or articulable
reason, would be incompatible with the
discretion inherent in the challenged action.”28 Engquist thereby opened the door
for courts to conduct a particularized
analysis into whether a challenged type of
government decision or action falls within
the safeguards of the Equal Protection
Clause.

Conclustion
Equal protection class of one claims are
now firmly established as part of the legal
landscape for lawyers who litigate against
or on behalf of the State or units of local
government. However, there are heightened pleading and proof standards that
are being applied to these types of claims,
as well as whole classes of government decisions that have been held, or may in the
future be held, to fall beyond the reach of
equal protection. The takeaway from all
of this? What the Supreme Court giveth
(with Olech), the Supreme Court may
taketh away–or at least significantly narrow (with Iqbal and Engquist). So much
for breathtaking vistas of liability.
Daniel Jasica is the Chief Deputy State’s Attorney, supervising the Civil Trial and Child
Support Divisions of the Lake County State’s
Attorney’s Office. Prior to joining the State’s
Attorney’s Office, he was in private practice
in Dallas, Texas and Chicago.

26

Id., at 603-604.
Id., at 605.
28 Id., at 604.
27
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13th Circuit Judge Welcomed

Illinois Appellate Justice Mary Schostok administers the oath of
office to newly elected Circuit Judge Mark Levitt during his installation ceremony on December 17, 2010.

Monday, December 6, 2010, the official day starting a new term of office for these
judges. Pictured are Circuit Judge Fred Foreman; Circuit Judge Mark L. Levitt; Appellate
Court Justice Mary Seminara Schostok; Chief Circuit Judge Victoria A. Rossetti; Circuit
Judge Margaret J. Mullen; Circuit Judge Diane E. Winter; Circuit Judge Daniel B. Shanes;
and Circuit Judge Jorge L. Ortiz.

LCBA
President
Elizabeth Rochford
congratulates Circuit Judge Mark
Levitt as she presents him with his
first judicial robe.

LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?
The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS provides
member attorneys with an opportunity to build business through client referrals. The service benefits the
public by helping callers quickly find an attorney in the area of law in which they need help. The LRS is
widely publicized and all LCBA members in good standing who carry the required malpractice insurance
are eligible to join.
The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to
locate legal representation is frustrated by a lack of experience with the legal system, a lack of information
about the type of services needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
• Administrative
• Appellate
• Commercial

• Consumer
• Criminal
• Employment

• Environmental
• Family
• Real Estate

• Estate Planning, Wills,
Trusts and Probate
• Personal Injury /
Property Damage

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application from our website at www.lakebar.org.

Start taking advantage of all the LRS has to offer!
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November 12, 2010

Trust & Estate Committee
n November 12, 2010, the Trust & Estate Committee conducted its annual
continuing legal education seminar at the Knollwood Club in Lake Forest.
The seminar was well attended and the speakers covered varied topics ranging from recent legislation affecting powers of attorney and Medicaid; to trustee
considerations for managing large concentrations of stock; to citations to discover
and recover assets.

O

The full list of speakers and topics were as follows:
Overview of New Lake County Minor
Guardianship Forms and Help Desk
Thomas A. Pasquesi, Pasquesi Associates

By
Achievements and other
notables
LCBA member David Stolman became the Chairman of the Lake
County Board in December.

Thomas A.
Pasquesi

Clerk of the Circuit Court Sally Coffelt is celebrating her 30th Anniversary in the position.

Random

Fact of the
Month
The College of Lake County,
which will again host the LCBA’s
People’s Law School starting in
February, has over 18,000 students enrolled in credit programs.

Problems and Solutions for Guardians of
Disabled Adults in Addressing Family Court
Support and Visitation Orders
Marc K. Schwartz, Schwartz, Wolf, Bernstein, LLP
Trust and Estate Legislation and Case Law Year
in Review
John P. Richtman, Churchill, Quinn, Richtman & Hamilton, LTD

LCBA member Willard Helander
was recently sworn in for her fifth
term as Lake County County Clerk.

Attorneys on the Move
Former Assistant State’s Attorney
Brett Henne has taken a position in
the Libertyville office of Swanson,
Martin and Bell.

What Every Trusts & Estate Lawyer needs to
know about Title II (Retirement, Survivors &
Disability Insurance) & Title XVI (Supplemental
Security Income)
Perry S. Smith, Jr., Wysocki & Smith

By

John P.
Richtman

Overview of New Medicaid Rules and How They
Affect Trust and Estate Lawyers
Anthony B. Ferraro, Law Offices of Anthony B Ferr
Ron Runkle, Ronald Runkle & Associates PC
Drafting considerations and Trustee Concerns
Over Concentrated Stock Holdings
Thomas W. Abendroth, Schiff Hardin LLP
What Trust & Estate Attorneys Should Know
About the Mental Health Code and Civil
Commitments
Stephen J. Rice, Lake County State’s Attorney Office
Citations in Guardianship and Probate
Proceedings
Richard H. Chapman, Clark Hill PLC
Raymond J. Koenig, Clark Hill PLC
The next monthly Trust & Estate meeting will be at the
Courthouse on January 20, 2011 12:00 p.m. to 1:30
p.m.
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November 18, 2010

Executive Board Meeting
Prior Minutes
A motion was duly made, seconded, carried and it was resolved that the minutes from the
October 21, 2010 Board Meeting were approved.

Minutes
By

Marjorie
Sher,
Second
Vice-President

New Members
A motion was duly made, seconded, carried and it was resolved that the Board approved
the new members to the Lake
County Bar Association. The
Board, on behalf of the bar, welcomes the following members:
Attorney Membership
William M. Sweetman
Patricia Hogan
Julie Ann Jelinek
Amy Handler Kasallis
Joshua S. Patrick
Catherine B. Levitt
Sarah Stack
Celena Burkhart
Ericka Ensign
Associate Membership
Michael J. Howland
Randy M. Joseph
Bryan W. Swank
Sandra Shinsky
Todd Cushing
Jessica Korecky
Alice Zeigler
Pamela Dias
Debbie Hellman
Treasurer’s Report
As of the end of October, 2010
the Lake County Bar Association
is holding $47, 668.00 in its accounts, and currently has an active liability owed to the Lake
County Bar Foundation of
$23,688.03. During this year,
the LCBA’s income and expenses
are higher than prior years;
however, the account balances
are higher than in other years as
well.
The Docket has been generating
revenue or breaking even over

the past several months. The
LCBA Board has asked the
Docket Committee to review the
options regarding the electronic
dissemination of The Docket to
the membership and also to prepare a survey to send to advertisers and members about the idea.
The Docket will report its findings
of the Board at the December,
2010 board meeting.
Treasurer Kane reported that he
had met with Doug Taverine regarding the Agreed Upon Procedures Report. Copies of the
report are available to the members at the Lake County Bar Association. Overall the report was
positive and showed no significant problems.
A Motion was made, seconded,
carried and it was resolved that
the Treasurer’s report was approved.
Judicial Section and
Retention Committee
There is an opening for a new
Associate Judge. The JSRC is following a strict application time
line as follows:

MEMBERS PRESENT
Elizabeth Rochford
President
Perry Smith
First Vice-President
Marjorie Sher
Second Vice-President
Kevin Kane
Treasurer
Keith Grant
Secretary
Scott Gibson
Immediate Past President
Hon. Fred Foreman
Hon. Joann Fratianni
Steve McCollum
Gary Schlesinger
Michael Ori (by phone)
Chris Boadt
Executive Director
Rebecca Witcombe
Liaison from The Docket

December 1, 2010
Deadline for applicants to submit
copy of the AOIC application and
LCBA supplemental application.
Applications are assigned to a
committee member for a background investigation.

Friday November 19, 2010
The deadline for the AOIC to receive application.

December 7, 2010 at 12:00 p.m.
Deadline for return fo the Bar
Polls to LCBA

November 23, 2010
Receipt of applicants names
from the AOIC.

December 8-9, 2010
Applicant interviews.

Send notices to all applicants to
the JSRC of the process, timeline
and deadlines.
Draft, test and send the initial
bar poll to the LCBA members
via email.
November 29, 2010
Send second notice regarding
bar poll to the LCBA members
via email.

December 10, 2010
Result of the JSRC interviews/
bar poll delivered of the Chief
Judge.
Committee Member
Available Positions
Five individuals on the JSRC have
terms which expire on December
31, 2010. In addition, there is a
disparity in the by-laws to the
LCBA and the JSRC Rules,
wherein the LCBA by-laws state
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that there are fifteen members
of the JSRC plus a chair person. The JSRC Rules dictate
that there would be fifteen
members of the JSRC including the chair person. As such,
the LCBA by-laws take precedence and an additional member shall be appointed to the
JSRC to create a total of 16
members.
The President appoints all vacancies to the JSRC. However,
this year, both the President
and First Vice President have
submitted applications for the
position of Associate Judge. To
that end, both the President
and First Vice President have
declined to appoint members
to those positions.
Thus, the responsibility to appoint the members to the JSRC
should fall upon the Second
Vice President or the Board.
An email will be sent to the
members of the LCBA to determine if any member has interest in serving on the JSRC.
Request for LCBA Member
Court Access Pass
Second Vice President Sher
discussed with Chief Judge
Rossetti the option for Members of the LCBA to obtain a
Court Access Pass. This would
enable a Lake County Bar Association member to be given
preferential access to move to
the front of the line to pass
through the magnetometers.
While this may not be an issue
at the North Entrance, which
has a separate access line for
attorneys, the South Entrance
only has one line. At that line,
often attorneys wait a great
deal of time to pass through
the magnetometers. From
time to time a security guard
calls for attorneys to move to
the head of the line. The Board
created an Ad Hoc Security
Committee consisting of Marjorie Sher and Scott Gibson
which was directed to write a
letter to the Judge’s Security
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Committee and Sheriff Mark
Curran to request a meeting to
discuss this idea.
In addition, Judge Foremen requested that the LCBA create a
Securities and Court Facilities
Ad Hoc Committee. Everyone
involved in the court system is
aware that there are not
enough courtrooms to facilitate access to justice. The
Board was charged with the
duty of determining who
should be on that Committee
and reporting back to discuss
the same at the next board
meting.
Report by President
Rochford
LCBA Holiday Party
The Lake County Bar Association’s holiday party will take
place on December 10, 2010
at the Gorton Center in Lake
Forest from 5:00 p.m. to 7:30
p.m.
President’s Award
The President’s Awards Dinner
is scheduled for Friday, February 25, 2011. The Nominations should address those
individuals who show exemplary service and professionalism. In addition, the senior
LCBA attorneys will be honored at this event. Director
Boadt will be requesting nominations for members to be
considered for the award via
the Lake County Bar Association E-News.
Diversity Committee
On October 7, 2010 Members
of the Lake County Bar Association Board and the Chair
Person of the Diversity Committee, Tara Ori, attended the
2010 Unity Award Dinner,
“Embracing Diversity and
Leading by Example”. This
event was presented by the Diversity Scholarship Foundation, NFP and co-hosted by the
Filipino American Bar Association and The John Marshall
Law School. The presidents of
Illinois bar groups met and cel-

ebrated Illinois legal community’s commitment to diversity.
Members of the Board determined that this was an excellent event in which we should
participate in the future. An
offer was made by the presenters to attend this event next
year, reserving a table in advance for one half the cost of
the price of admission. A motion was made, seconded, carried and it was resolved that
the LCBA would purchase a
table for the dinner of 2011.
Report by Director Boadt
Joint Bar Meetings
The DuPage Bar Association
has approached the LCBA to
request that a joint social
meeting take place. The Board
approved this concept, and
suggestions were made to include the McHenry Bar Association in this social event.
Director Boadt will follow up
on the same.
LCBF Gala
This event consumed more
time and energy by the Lake
County Bar Association Staff
than anticipated when the
proposal was made to the Bar
Foundation to pay a percentage of the cost for staff devoted
to the LCBF. Director Boadt has
been directed to compile the
hours spent by the staff in an
effort to prepare for the review
of the funds contributed by the
Lake County Bar Foundation.
Prairie State Legal
Services
The Board was asked to consider an appointment of a Lake
County Bar Association Member to the Board of Prairie
State Legal Services. The Board
approved the request by Member William Franks to serve on
the Board of Prairie State Legal
Services.
Lake County Board
Sub-Committees Report
Website
Sub-Committee
served by Steven McCollum
and Keith Brin and Public Re-
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lations Sub-Committee served
by Steve Rice and Perry Smith.
These Sub-Committee members have been working to formulate a policy for the use of
the LCBA Committee Chairs
and Member’s use of the website and email lists. Drafts of a
policy have been created and
disseminated within the SubCommittees.
Revenue Sub-Committee
Served by Scott Gibson, Judge
Fred Foreman and Treasurer
Kevin Kane.
This Sub-Committee has met,
and their report is deferred to
the December, 2010 Board
meeting.
Community Service SubCommittee
Served by Elizabeth Rochford,
Gary Schlesinger, Joann Fratianni and Marjorie Sher.
This Sub-Committee has created a plan wherein there
would be links on the Lake
County Bar Association website to the different Community Service Groups who work
in conjunction with the Lake
County Bar Association. Each
Service Group will be contacted to write a synopsis of
what service they perform for
inclusion on the Website.
Membership Sub-Committee
Served by Michael Ori, Keith
Grant and Mark Van Donselaar.
The reporting by this SubCommittee has been deferred
to the December, 2010 Board
Meeting.
Board Meeting
The next board meeting is
scheduled for December 16,
2010 at the Lake County Bar
Association at 12:00 p.m.
There being no additional
business, a motion was duly
made, seconded, carried and it
was resolved that the meeting
was adjourned to executive
session to discuss employment
issues.
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Bulletin
Board
THREE OFFICE SUITE FOR RENT
IN DOWNTOWN WAUKEGAN
Complete interior renovation. Walking distance to courthouse, 1200+
square feet with 2 bathrooms,
kitchen, conference room, reception
area, and three offices. Also includes
central air/heat. Parking front and
back. MAC Real Estate at 847-5485723. www.homesbymacrealestate.com/208west
DOWNTOWN WAUKEGAN
Across from Courthouse, 275-1800
square feet. Janitorial provided. Well
maintained. Space available. 33 N.
County & 325 Washington. Please
call Ron Pollack at (847) 482-0952.
OFFICE BUILDING FOR SALE
218 N. County St, Waukegan. 2,457
sq ft masonry building. 13 Parking
spaces. City Garage across the street.
Asking $299,000. Seller financing
available. Virtual Tour: www.tjproperties.com. (847) 680-4740.
DOWNTOWN WAUKEGAN
SALE OR LEASE
222 N. County St, Two 5,000 sq ft Office Condos available. $499,000 each.
Seller financing available. Will lease 2
or more offices. Fully furnished if required. 43 parking spaces. Virtual
Tour: www.tjproperties.com. (847)
680-4740.
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17th Annual
Family Law Conference

SAVE THE DATE
Puerto Rico • Caribe Hilton
February 17 - 21, 2011
Thursday, February 17, 2011
Group Arrival
Friday, February 18, 2011
2 Hours of CLE (morning)
Welcome Reception
Saturday, February 19, 2011
4 Hours of CLE (morning)
Walking Tour of Old San Juan
Dine Around
Sunday, February 20, 2011
4 Hours of CLE (morning)
Group Closing Dinner
Monday, February 21, 2011
Group Departure
FOR MORE INFORMATION, CONTACT
Lake County Bar Association • 300 Grand Avenue, Ste A • Waukegan, IL 60085
TEL (847) 244-3143 • FAX (847) 244-8259 • www.lakebar.org
Erratum
Stephen Rice’s November article titled Personal History stated that “German schooling departs from our system around
sixth grade . . ..” A more accurate statement would have been that German students are divided into different school types
at the end of fourth grade. Thank you to Helmut Gerlach for pointing out the correction.
The bio at the end of Stephen Rice’s article titled Personal History in the December 2010 issue of The Docket mistakenly
listed Mr. Rice as working with Lesser, Lutrey & McGlynn, LLP, which is his former employer. Mr. Rice currently works
as an Assistant State’s Attorney in the Civil Division of the State’s Attorney’s Office.
(As restitution, Rick Lesser has required Mr. Rice to bill 80 hours by January 1, 2011. In turn, the LCBA is submitting
a bill to Mr. Lesser for the free advertising.)

LCBA member?
FREE pick-up & delivery!
To place an ad
or for information
on advertising rates, call

(847) 244-3143

(847)

244-2272

1534 Washington Street • Waukegan
(1 mile W of the LC courthouse)
www.JobsPM.com

• Quick Copies Same Day
• Duplication Services
• Stationary/Business Cards
• Announcements
• Newsletters

• Mailing Services
• Internet Marketing
• Promotional Items:
Custom Pens, Mugs , Etc.
• E-mailed Files Accepted
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by

Kathleen M. Ryan
Vice-President, Lake County Bar Foundation

Every Good Beginning Comes From
Some Other Beginning’s End
t this time of the year, it is most fitting to reflect on
the year just past, which for the Foundation was the
50th year of its existence here in Lake County.
Under past LCBA President, Scott Gibson, the Bar Association for the first time elected a Board of Directors for the
Foundation and charged the new officers to go forth into
the community and do good work as the charitable arm of
the Bar Association.

A

We began slowly with some Cy Pres funds that had generously been directed our way by Phil Bock and Brian
Wasser. The Foundation purchased a much needed copier
for the Guardianship Help Desk and provided funding for
some of the local schools Moot Court competitions. We then sponsored a high school trip to Washington, D.C. for two hearing impaired students from The Jack Benny Middle School who would not have
been able to make the trip without a grant from the Foundation.
In November, Foundation members provided Thanksgiving food baskets for families at The Mary Pat
Maddax House and in December members assisted Elliot A. Pinsel in fulfilling the Holiday wishes of
the disabled adults at The Ann Kiley Center.
Along the way, we made plans to host an inaugural fund raising gala to replenish our coffers so that the
Foundation could continue to do good work in the name of the members of the Lake County Bar Association. We were fortunate to get Retired Judge Jane Waller to agree (without hesitation) to chair the
gala. We cannot adequately express our sincere gratitude to Jane and her gala committee who made
this event an unforgettable evening. The gala was sold out shortly after the tickets went on sale. We had
over 75 items donated for the live and silent auctions. We sold raffle tickets and were happy to present
winner, Richard Biondi with his share of the proceeds to which he responded by making a contribution back to the Foundation. To say that this inaugural event was a success is a huge understatement
indeed. We raised over 30,000, portions of which have been distributed to A Safe Place, Teen Court and
Prairie State Legal Services. It is most gratifying to know that this event was so well received by the
members of the Bar since this was the first time such an event was held by the Foundation.
It is impossible to list the names of all of the people who contributed to the great success of the Foundation this past year. Thank you to all of our young volunteers who worked at the gala. Thank you to
those who chaired a committee for the gala, solicited sponsorships, donated auction items, sponsored
a table, sold ad space in the program book, contributed to the creation of the Foundation’s video, purchased a ticket, contributed and bid on auction items. Thank you also to those who funded the Washington trip, provided Thanksgiving food baskets for mothers in recovery and their children and to
those members who fulfilled the holiday wishes of those in need at The Ann Kiley Development Center. We are equally grateful to the three organizations that we made donations to as their members
worked tirelessly to insure the success of the gala. Universally, all who have been the recipients of
funding from the Foundation have expressed their sincere gratitude and have commented on how
one contribution made a huge difference in their life.
The Foundation Board Members are proud of the good work that was accomplished last year but
there is much more to be done. If you are interested in becoming a member of the Board of Directors of the Foundation, please contact Kathleen Ryan @ryanryanlanda.com.
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Lake County Bar Association Annual Holiday Party

Gorton Community Center • Lake Forest
December 10, 2010

