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The Docket is the official publication of the
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Judging the Judges
he 19th Judicial District has 24 Associate Judges who are appointed for a term of four (4) years. The bylaws of the Lake
County Bar Association state the “Association shall survey
the Attorney Members concerning the qualifications of judicial
candidates, including...the reappointment of associate judges.”

T

Each Attorney Member is asked to rate the candidate for re-appointment as to various specific criteria, including but not limited
to, integrity, impartiality, legal ability, temperament and court management. Finally they are asked to indicate their belief as to whether
the candidate meets the acceptable requirements of the office.
Watch for your Electronic Poll
The LCBA will be conducting an anonymous evaluation of the candidates for re-appointment as Associate Judge from April 1 – April
15, 2011 electronically via a secure website. The results of the survey will be shared with the candidates and the Circuit Judges of the
19th Judicial Circuit and released publicly in accordance with the
LCBA bylaws in May.
If you prefer to complete a paper ballot please contact the LCBA office. If you prefer to simply send a letter regarding the qualifications
of any of the candidates please send it to: Judicial Selection and Retention Committee, Lake County Bar Association, 300 Grand Ave
STE A, Waukegan, IL 60085.
Associate Judges of the 19th Judicial Circuit
Luis A. Berrones
Christopher B. Morozin
Michael B. Betar
Veronica M. O’Malley
George Bridges
Theodore S. Potkonjak
David P. Brodsky
Helen S. Rozenberg
Raymond D. Collins
Thomas M. Schippers
Wallace B. Dunn
John J. Scully
Michael J. Fusz
James K. Simonian
Mitchell L. Hoffman
George D. Strickland
Brian P. Hughes
Christopher R. Stride
Charles D. Johnson
Donna-Jo Vorderstrasse
Sarah P. Lessman
Nancy S. Waites
Margaret A. Marcouiller
Joseph R. Waldeck

How to write for The Docket
The Editorial Board of The Docket is always looking for fresh and relevant articles to feature every month. Feature articles should be a minimum of 1,500 words and a maximum of 3,500. The deadline for submissions is
the first day of the month preceding publication. Articles should be submitted electronically in Word or
WordPerfect. The Editorial Board reserves the right to edit articles as they see fit to meet the needs of the publication. Please send submissions to info@lakebar.org or call (847) 244-3143 with questions.
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The

President’s Page
by

Elizabeth Rochford

The Docket, Our Diamond
O

f all the benefits of Lake County
Bar Association membership, the
one that is most universally, and
frequently enjoyed, is The Docket. Our proud
publication is faithfully produced and delivered to our respective offices that we have
come to rely on its arrival like a visit from a
loyal friend. As we eagerly view the cover,
turn its pages for substantive practice area
content, service and social events, it draws
our community together, as we are educated, inspired, and entertained by our colleagues and friends
No doubt, we all appreciate and rely on our
beloved Docket, but sometimes overlook, or
fail to consider, all the effort that lies behind
its production. If you have ever prepared a
written document for publication, you
know the great time investment required in
crafting and editing the final product.
Imagine, that in addition to the demands
of your full-time practice, you assumed voluntary responsibility to oversee the publication of a quality magazine like ours. The
members of The Docket Board, do just that,
every month, every year, for our benefit.
The current leaders of the monthly challenge are co-editors, Michael Strauss and
Rebecca Whitcombe, and they enjoy the enduring support of board members Ann
Conroy, Judge Michael Fusz, Judge Mitchell
Hoffman, Daniel Jasica, Judge Ramond
McKoski (Ret.), Stephen Rice, Judge Daniel
Shanes, Neal Simon, Judge james Simonian
and Timothy Storm. The members of the
board demonstrate passionate commitment, and set focus on keeping the publication current and innovative in every aspect.
The process begins with the solicitation for
voluntary submission of articles. Lively
board discussion and debate follow to determine everything from content, to graph-

2006
2007
2008
2009
2010

Income
$23,407.00
$28,308.00
$19,710.00
$28,460.00
$37,505.00

ics, to tedious details like the proper use of
the footnote or endnote. After the article selections are confirmed, the edit process is
initiated by distributing the content among
the board members for review. The articles
are returned to the co-editors for further
edit before they are submitted to the printer
for a first draft.
The bar staff works cooperatively with the
editorial board. Executive Director Chris
Boadt oversees the administration of the
publication, with the assistance of the
LCBA’s communications administrator,
Carlos Acevedo. Carlos photographs
events, is active in design, corresponds with
contributors, monitors deadlines, coordinates between designer and printer, and
maintains the advertising contracts.
Ultimately, the final product is distributed

Expenses
$54,255.00
$59,083.00
$55,376.00
$35,373.00
$35,010.00

Difference
($30,848.00)
($30,775.00)
($35,666.00)
($6,913.00)
2,495.00

by mail, and made available on the website.
In addition to the continued efforts to
steadily improve the appearance and content, the board and bar have also placed
focus on increasing advertising and reducing publication costs. The results have been
dramatic. As is demonstrated in the statistics and graph, our Docket is now operating
at a profit! The financial boon has farreaching, positive effects for our organization as a whole.
We have been witness to an exciting evolution of our treasured publication. We owe a
debt of gratitude to every contributor in
this process. Most sincere thanks to each
and every member of The Docket Editorial
Board, past and present, and to the LCBA
staff, for a job well done!
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The

Chief Judge’s Page
by

Chief Judge
Victoria A. Rossetti
ur core mission is to administer justice
and we do this primarily by adjudicating cases and doing so in a way that is
fair, impartial, transparent, prompt and respectful to the participants. But our role is not
just confined to deciding cases; we have been
given additional duties as well. We now play a
role in addressing the problems that underlie
those disputes; and in helping to alleviate their
human impact. Although the judiciary is a
strong institution, we owe much of our
strength to the contributions of many people
and divisions within our organization.

O

There is a common thread that runs through
these broadened expectations and I believe it
can be summed up as follows: our citizens
want to be treated fairly and they want a justice system that works.
Whether it is our probation department supervising defendants on probation, our therapeutic intensive monitoring court, gender
specific programming, the juvenile division
and detention facility, giving litigants the opportunity to resolve their disputes through alternative dispute resolution or our library and
self-help center, our system works.
There is no better example of this than the blizzard of February 2, 2011. The decision to close
the Courthouse was made in conjunction with
our court partners, the County Board Chairman, David Stolman and County Administration. The decision to close the courts because
of weather was made for the safety and best
interest of our staff, customers and judicial
partners. We serve thousands of citizens every
day and over 500 staff is required to make our
operation run smoothly and efficiently. We
thank our Court partners, Sally Coffelt, our
Circuit Clerk; Mike Waller, our State’s Attorney; and, Joy Gossman, our Public Defender
for their cooperation and assistance. As well as
the Lake County Bar Association.
Although many of us enjoyed our “snow day”
and we all have a story or know someone
stuck on the roads for hours, I would like to acknowledge the efforts of some very dedicated
staff who went above and beyond their duties

to help keep the juvenile
detention facility and intake operating. Shannon
Coleman, Jesus Rodriguez, Mario Tellez,
Adam Kohl, John Gallegos, Deloris Green, Jennifer Zakaras, Derrick
Bankston, Chris Siebeneck and Steve Thirtle
(who actually got a hotel
room for two days to be
close to work), Mike
Wright and Brandon
Jones-Milton made it to
work on Wednesday
morning followed by
Jenny Marrero. Arian
Haight made it in by Top: Carmel High School Mock Trial Team with Attorney Coaches Rod
10:30 a.m. to help pro- Drobinski and Jeff Nutschnig. Bottom: Deerfield Mock Trial Team with
Judge Mark Levitt.
vide meals.
Juanita Hillsman and Tracy Sompolski came
in early Wednesday so those who had worked
20 plus hours could leave, Zach Larson, who
came by train and Tim Craig came in to work
on their day off and Sue Korpai picked up
Brandon Rauen. And third shift was staffed by
Kelvin Lyon, Chris Seibeneck, Patricia O’Neal
and Lantia Sanders. This level of dedication,
teamwork and effort represents the heart and
soul of why our system works.
Thank you all for your patience and hard work
as we dug out of the snow and the work load
from our “snow day.”
On Saturday, January 29, 2011, the Courthouse came alive as high school students from
Lake County and surrounding suburbs participated in the 7th Annual Lake County High
School Mock Trial Invitational. This program
is sponsored by the Lake County Law-Related
Education Initiative, the Lake County Bar Association and Foundation and the Lake
County Juvenile Officers Association. There
were 14 teams from 13 schools, including six
Lake County High Schools: Carmel Catholic,
Chicago Christian, Deerfield, Evanston, Highland Park, Lake Forest Academy, Libertyville,
Morgan Park, Mundelein, St. Charles East, St.

Charles North, Wheaton Academy and York.
A special thanks to our judges who participated: Michael Betar, Luis Berrones, Margaret
Marcouiller, Christopher Morozin, Veronica
O’Malley, George Strickland, Christopher
Stride and Donna-Jo Vorderstrasse. Also the
23 attorneys who took time to help as evaluators: Richard Foss, Joann Fratianni, Deborah
Goldberg, Mark Peavey, Alex Rafferty, Perry
Smith, Timothy Vezeau, John Bailey, LaTonya
Burton, Jeff Facklam, Sharmila Manak,
Katherine Hatch, Kathleen McGee, Leslie Volk,
Chris Corben, Fred Day, Mary Kay Foy, Britta
Peffer, Steve Rice, Mary Stanton and Scott
Turk. We also had the assistance of the pupils
of Paralegal Studies at CLC; but this would not
be such a success without Diane Flory, Christy
Bishop and Deputy Dave Sabourin. This year
the Lake County Bar Foundation presented the
winner, which was St. Charles East High
School, with a check for $250.00 to help with
the cost of going to Springfield to compete in
the State tournament. A huge thank you to
Rick Lesser and Mark Peavy.
Thank you all for remaining dedicated to our
mission and passionate about advancing the
cause of justice in our community.
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New 2011 Illinois Laws
he thing about my jokes is that
they don’t hurt anybody…but
with Congress—every time they
make a joke, it’s a law. And every time they
make a law, it’s a joke.”

“T

- Will Rogers
Our General Assembly certainly isn’t Congress. After all, they’re a group of citizenlegislators whose position is but a
part-time job.
But, as the
saying goes,
it’s not how
much
time
you’re given,
but what you
do with it that
matters, and
our representatives
in
By
Springfield
certainly got a
good deal of
law pressed
out this past
year. Whether it’s just quantity rather
than quality I’ll let the reader decide, but
with the new year well under way, now is
a good time to review what the General
Assembly has wrought over the past year.

Roderick A.
Drobinski

Major Criminal Law Changes
• Sexting: In what has become a disturbing trend among our youth and a difficult legal issue to handle, teenagers
disseminating explicit photos and videos
of other minors has exploded in recent
years. Last year, the General Assembly
amended the Juvenile Court Act to
make it illegal to transmit an “indecent
visual depiction” of another minor, allowing for adjudication or supervision,
treatment, and counseling. The law
does not prohibit the State’s Attorney
from pursuing other applicable charges,
such as child pornography.
• DUI: Another year, another set of
amendments to the DUI sentencing
laws. The General Assembly mandated
that a person sentenced on an aggravated DUI that resulted in the great bodily harm, permanent disability or

permanent disfigurement of another
must serve 85% of the sentence in
prison. The standard DUI fee increased
from $500 to $750. Finally, the confusing cross-references between DUI vehicle forfeitures and the criminal statute
were streamlined.
• Theft: The threshold for what qualifies
as a felony theft increased from $150 to
$300 for Retail Theft, and $300 to
$500 for Theft.
• Aggravated Unlawful Use of Weapons:
Prison is now mandatory for a Class 4
Aggravated Unlawful Use of a Weapon
charge in which the defendant is 18
years or older, did not have a valid FOID
card, and had the weapon either a) uncased and loaded, or b) uncased and unloaded with ammunition accessible.
• Synthetic Cannabis: As recently as December 2010, you could find prepackaged synthetic cannabinoids for
purchase in at least one gas station in
Waukegan. Synthetic cannabis, known
as “K2” or “spice” on the street, looks almost identical to cannabis and reportedly has the same effect on the body.
However, because it was not technically
listed in the statutes, it was legal…up
until the first of this year. Now, it is illegal as well, having been listed under
Schedule I of the Controlled Substances
Act.
• Sex Offenses and Sex Offenders: Eight
new laws were enacted dealing with sex
offenses and sex offenders. Any person
convicted of any criminal sexual assault
or criminal sexual abuse is eligible for
an extended term if the victim was
under the influence of alcohol during
the commission of the offense and the
defendant knew or should have known
that the victim consumed alcohol, regardless of who supplied the alcohol.
Sex offenders are prohibited from loitering within 500 feet of a public park. The
General Assembly added several new
categories of convictions that require
lifetime registration as a sexual predator and mandated notification of law
enforcement for any absence from the

registered address for three days or
more. A new law also prohibits law enforcement from asking a sex offense victim to submit to a lie detector test.
• Red-light Cameras: Municipalities have
new requirements to fulfill to use redlight cameras. First, they must have a
reviewer who is not employed by the
camera company screen the violations,
and tickets may not be written where
the vehicle came to a complete stop before entering the intersection. Additionally, an image of the violation must be
made available on the Internet, and any
jurisdiction using red-light cameras
must provide notice of their locations
on its official website.
Major Civil Law Changes
• Civil Unions: During the veto session,
the General Assembly passed a law allowing same-sex civil unions (although
the legal relationship is also available to
heterosexual couples). The bill takes effect June 1, 2011. The law grants certain legal rights to individuals in such a
union, including hospital visitation
rights, inheritance rights, an equivalent
of the spousal privilege regarding testifying, and the right to sue for wrongful
death. However, some of the rights that
flow from a marriage are not (or could
not be) incorporated into this bill, such
as the ability to file a joint tax return,
the right to social security benefits, and
how such a relationship can affect immigration status. Dissolution of any
prior marriage or civil union is required
before a couple is able to enter into a
civil union.
• Credit History Discrimination: The
General Assembly passed a law that prohibits employers from inquiring into an
applicant’s or employee’s credit history,
from ordering or obtaining credit reports for applicants or employees, and
from otherwise refusing to hire or discriminate against an individual on the
basis of that person’s credit history or
report.
• Sex Abuse Lawsuits: The legislature extended the statute of limitations for a

The Docket
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civil action for childhood sexual abuse
to 20 years from the age of 18 or from
the date the abused person discovers the
act occurred.
• Adult Adoptees: As of November 15,

2011, adoptees who are at least 18
years old will be able to request a copy
of their original birth certificate without a court order — and thereby learn
the names of their birth parents — un-

March 2011
less the birth parents contact the state
and request privacy.
• Child Support Orders: As of this year,
following the dissolution of marriage, a
child support order shall not be stayed
or suspended pending post-judgment
motions.
Many, many more laws were passed last
year that will affect the practice of law
going forward, but space limitations prevent an exhaustive update. In fact, I can
only mention in closing such vital legislation as the ban on possessing pet monkeys
(unless they’re helper monkeys, of
course), the elimination of the requirement to be a licensed hair-braider in order
to perform hair-braiding services (an injustice that has finally come to an end)
and the ban on funding a portrait of any
governor who is removed by impeachment and conviction.
Rod Drobinski is an Assistant State’s Attorney in the Felony Drug Division of the Lake
County State’s Attorney’s Office. He’d like to
thank Jo Johnson and Mark Warnsing,
staffers who work with the Senate Judiciary
Committee, for their generous assistance.

Save The Date!
Lake County Bar Championship
Thunderhawk Golf Club
Thursday

July 21, 2011
•
•
•
•
•

Over 100 lawyers and judges
18 –hole scramble
Pre-round luncheon
Post-round reception & awards
MILLION DOLLAR SHOOT OUT!

Become a sponsor now! Call 847-244-3143
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Social Security Benefits:
No Change for 2011
oncentrating my practice on Social
Security Disability matters, I stay
alert to news from the Social Security Administration. According to government officials, in 2011, many major
components – including maximum taxable earnings
and estimated
monthly benefits – will remain
the
same.

C

The reason:
low inflation.
Benefits will
not automatiBy
cally increase
in 2011 because there
was no increase in the Consumer Price Index from
the third quarter of 2008 (the most recent
third quarter that led to an adjustment) to
the third quarter of 2010. In fact, this is
two years running that those who receive
disability and retirement benefits will see
no increase in monthly benefits. Last year
was the first year without an automatic
COLA since automatic cost-of-living adjustments went into effect in 1975.

Neil H.
Good

Benefits increased by 5.8 percent in 2009
because of a short-lived spike in energy
costs during the third quarter of 2008.
That was the largest increase in 27 years.
How do changes in Social Security benefits affect paychecks and employers? The
limit on earnings subject to taxation for
Social Security purposes for 2011 remains at $106,800, after increasing from
$102,000 for 2009. Employers and employees each pay 6.2 percent on earnings
up to the $106,800 figure. (The combined
rate for Social Security and Medicare is
7.65 percent, as seen below.)
For this year, nearly 53 million Americans
will receive $703 billion in Social Security
benefits, according to the Social Security
Administration. That includes nearly 10

Maximum Taxable Earnings
Social Security (OASDI only)
Medicare (HI only)

2010
$106,800
No Limit

Quarter of Coverage
2010
Earnings needed to earn one Social Security credit $1,120
Primary Insurance Amount Bend Points
First dollar amount
Second dollar amount

2011
$106,800*
2011
$1,120**

2010
$761
$4,586

Retirement Earnings Test Exempt Amounts
2010
Under full retirement age
NOTE: $1 in benefits will be withheld for every
$14,160/yr.
$2 in earnings above the limit.
($1,180/mo.)
The year an individual reaches full retirement age
NOTE: Applies only to earnings for months prior
$37,680/yr.
to attaining full retirement age. $1 in benefits
($3,140/mo.)
will bewithheld for every $3 in earnings above the limit.

2011
$753
$4,542
2011
$14,160/yr.*
($1,180/mo.)
$37,680/yr.*
($3,140/mo.)

There is no limit on earnings beginning the month an individual attains full retirement age.

Social Security Disability Thresholds
2010
Substantial Gainful Activity (SGA) Non-Blind $1,000/mo.
Blind $1,640/mo.
Trial Work Period (TWP)
$ 720/mo.

2011
$1,000/mo.**
$1,640/mo.*
$ 720/mo.**

SSI Federal Payment Standard
Individual
Couple

2010
$ 674/mo.
$1,011/mo.

2011
$ 674/mo.*
$1,011/mo.*

2010
$1,640
$6,600

2011
$1,640*
$6,600*

SSI Student Exclusion
Monthly Limit
Annual Limit

* By law, these amounts will be unchanged in 2011 because there is no COLA.
** By law, these amounts will be unchanged in 2011 because there was a decrease in the national
average wage index for 2009.

million disabled workers and their dependents who receive an average monthly
benefit of $1,065. Disabled workers and
their families account for 19 percent of
total benefits paid. The Social Security Administration projects that nearly one of
every four of today’s 20-year-olds will become disabled before reaching age 67.
These and other basic facts about Social
Security can be found at http://www.socialsecurity.gov/pressoffice/basicfact.htm.
For
more
information,
see
http://www.ssa.gov/pressoffice/fact-

sheets/colafacts2011.htm
Information about Medicare changes for
2011, when available, can be found at
www.Medicare.gov. The Department of
Health and Human Services has not yet
announced if there will be any Medicare
premium changes for 2011.
Neil H. Good’s law practice concentrates on
Social Security Disability and Supplemental
Security Income cases. He has offices in Palatine, Glen Ellyn, Waukegan, McHenry and
Chicago. See www.neilgood.com.
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The New Federal &
Illinois Estate Tax Laws
aving endured most of the year
without hope of political compromise on estate taxes, most estate
planners in late 2010 were expecting no
new legislation to be enacted that year. Political gridlock seemed to be the new normal. Nowhere
was this more
aptly
illustrated than by
the spectacle
of the 2010
estate tax repeal and carryover basis
for
clients
dying
that
By
year. These
rules became
law after a
late-2009 bipartisan attempt failed to broker an estate tax deal,
speaking volumes about our political
process and inability to craft responsible
tax laws.

H

Robert J.
Kolasa

Fireworks were expected after December
31, 2010, as this was the date of Armageddon whereby the 2001 Bush tax
cuts (promulgated by the Economic
Growth and Tax Relief Reconciliation Act
of 20011—“EGTRRA”) would “sunset”
and reinstate the prior $1 million estate tax
exclusion and top 55% tax rate. Nobody
wanted these draconian estate tax limits to
once again return, although more than a
few tax planners thought this would happen given the dysfunctional history of the
past.
The 2010 Tax Act
It thus became a pleasant surprise when
President Obama, on December 17, 2010,
shattered the tax stalemate by signing into
law the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation
Act of 20102 (the “2010 Tax Act”). For a
price tag of $858 billion, this legislation extended most of the sunsetting EGTRRA
1
2

Public Law No. 107-16.
Public Law No. 111-312.

Estate & Gift Tax Rates & Exclusions
(Old law)
2010

(New law)
2010

(New law)
2011-2012

(“Sunset”)
2013

45%

35%

35%

55%

Tax
Repealed

$5 million

$5 million*

$1 million

YES

Elective with
Estate Tax Repeal

N/A

N/A

Gift Tax Exclusion

$1 million

$5 million

$5 million*

$1 million

GST Tax Exclusion
& Rate

Tax
Repealed

$5 million
(0% Rate)

$5 million*
(35% Rate)

$1.4 million*
(55% Rate)

N/A

N/A

$5 million*
(maximum)

N/A

Tax
Repealed

Tax
Repealed

$2 million

$2 million

Top Estate/Gift Rate
Federal Estate
Tax Exclusion
Carryover Basis

Spousal Exclusion
(Estate Tax Portability)
Illinois Estate Tax
Exclusion
* Indexed for Inflation

provisions to December 31, 2012, and it
temporarily reduced payroll taxes and extended unemployment benefits. The 2010
Tax Act’s estate tax laws were the most
controversial part of the package, drawing
the angst of many Democrats for being
much too generous to the rich. The following table above illustrates the new law,
along with recent Illinois changes.
The following observations take into account the differing array of estate tax rates,
exclusions and effective dates.
The Maddening Spectacle
of Temporary Federal Estate Tax
Measures
The 2010 Tax Act merely extends the
EGTRRA’s “sunset” for two years from December 31, 2010, to December 31, 2012.
Absent legislative change, this means a reversion to the pre-EGTRRA $1 million es-

tate tax exclusion and 55% top rate in
2013. Although a temporary extension
may be a convenient political ploy to “let
the voters decide” future tax policy (there
is a presidential election in 2012), it breeds
havoc in trying to intelligently structure a
client’s estate plan. The $4 million “gap”
between the $1 million pre-EGTRRA exclusion and the 2010 Tax Act’s $5 million
exclusion is staggering. However, since the
Democrats supported a $3.5 million exclusion in the negotiations leading up to the
2010 Tax Act, it appears likely that this
may set the floor as to what the exclusion
may be set to in 2013. Of course, anything
is possible, including a series of never-ending “temporary” extensions.
Illinois Joins the Party and Enacts
a Permanent Estate Tax with a
$2 Million Exclusion
For 2010, the Illinois estate tax was re-
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pealed. It was no secret that Springfield
was waiting to see what would happen to
the federal rules before committing to future Illinois estate taxes. It didn’t take Illinois long to play its hand after the 2010
Tax Act was passed. On January 13,
2011, Public Law No. 096-1496 revised
the Illinois estate tax code to make permanent a decoupled Illinois estate tax system grounded on the rules of the federal
system, with a hypothetical $2 million estate tax exclusion for Illinois purposes
only.3 This was essentially the same Illinois
law which previously existed from 20062009.

hold assets in joint tenancy (the first-todie’s $5 million estate tax exclusion could
have been “wasted,” because there were
no assets funding a credit shelter trust).
Under the regime change of the 2010 Tax
Act, the “wasted” $5 million exclusion of
the deceased spouse (i.e., the “Deceased
Spousal Unused Exclusion Amount” or
“DSUEA”) can now be recaptured by the
surviving spouse for his or her lifetime or
testamentary use. Hence, in the above example, the surviving spouse would have a
$10 million exclusion amount (his or her
$5million exclusion, plus the $5 million
DSUEA).

Accordingly, for tax years 2011-2012,
there is a $3 million “mismatch” between
the federal $5 million estate tax exclusion
and the Illinois $2 million estate tax exclusion. Many clients may not be subject
to federal estate taxes because of the
higher federal limits, but be caught by the
net of the lower Illinois exclusion. For
married couples, the dilemma is heightened as the funding of a $5 million credit
shelter trust results in $352,158 of Illinois estate taxes. Happily, the Illinois legislature in 2009 crafted a solution which
permits full funding of the $5 million
credit shelter trust without Illinois estate
taxes if such a trust qualifies for the Illinois QTIP Election.4

The dark side of estate tax portability is
that deceased spouses will have differing
DSUEAs, thereby triggering dissimilar estate tax savings for the surviving spouse
depending on whom he or she marries.
Imagine Internet dating ads entitled
“Love-Starved Millionaire Needs Terminally-Ill Bride to Generate a $5 Million
DSUEA upon Death.” Whether a potential
new spouse’s unused estate exclusion will
transmute to a DSUEA benefitting the surviving spouse becomes a relevant premarriage financial question. Trafficking
in DSUEAs by bogus marriages is not beyond the realm of possibility. Moreover,
since the calculation of DSUEA is based
upon the unused exclusion of the “last deceased spouse,” it may be proper legal advice to advise a surviving spouse not to
remarry if the “new” spouse has a lower
DSUEA than the “old” spouse. Technical
clarifications will be welcomed in this area
as there are a number of abusive planning
opportunities.

The “Revolution” of Federal Estate
Tax Portability
Under prior law, a credit shelter trust was
critical to save estate taxes for married
couples. Fundamental estate tax planning
for a married couple revolved around
funding the credit shelter trust of the first
to die with assets equal to the federal estate tax exclusion amount. Full funding
would prevent “wasting” the exclusion of
the first deceased spouse, which could result in higher estate taxes.
The 2010 Tax Act turned the above planning on its head with the introduction of
federal estate tax portability5 (this concept
is not applicable to Illinois estate taxes or
generation skipping transfer taxes). Estate
tax portability permits the surviving
spouse to utilize the unused exclusion
amount of his or her last deceased spouse.
For example, under prior law, it would
generally be an estate planning mistake
for a married couple worth $10 million to
3

Given the temporary nature of the 2010
Tax Act, estate tax portability is a reality
only if both spouses die in 2011-2012.
However, the widespread political popularity of estate tax portability makes it
likely this concept will become a permanent fixture of the law.
In order for the surviving spouse to capture the DSUEA of the last deceased
spouse, the critical prerequisite is the filing of a timely estate tax return (due nine
months after death, plus a possible sixmonth extension) making the portability
election. Typically, one would not expect a
married couple with assets substantially
below the estate tax exclusion amount to
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make a portability election if the instance
of federal estate taxation is remote. However, this matter constitutes a significant
malpractice trap for practitioners to
dodge, as not making the portability election negates any DSUEA, which may be
sorely missed if the surviving spouse
somehow subsequently “strikes it rich.”
For this reason, the norm may be for planners to always insist on filing an estate tax
return for the deceased spouse electing estate tax portability, unless the surviving
spouse consents to not filing such a tax return. A new field of law should evolve in
this area regarding the ability of the deceased spouse’s estate planning documents to control the portability election,
as well as exculpatory language in the
documents if the election is not made.
Reunification of the Federal Estate
and Gift Tax Exclusion Amounts
For many years, the estate and gift exclusions were “unified” (i.e., the same exclusion could be used during life or death).
EGTTRA changed this mechanism by imposing differing estate tax ($3.5 million in
2009) and gift tax ($1 million) exclusion
amounts. Beginning in 2011, the estate
and gift tax exclusions are once again
“unified” at $5 million (with adjustments
in future years for inflation). Thus, a client
can elect to use his or her $5 million credit
(plus any applicable DSUEA) during his or
her lifetime, or at death.
The “Largeness” of the $5 Million
Gift Credit Lessens the Importance
of Discount Planning
The increase of the gift-tax exclusion to
$5 million (from $1 million) was unanticipated by most observers. The higher gifttax exclusion makes it much easier to shift
wealth to younger generations, especially
for clients who had previously exhausted
their $1 million exclusion. At the cost of
considerable complexity, many clients had
relied upon discounting techniques such
as family limited partnerships, sales to defective grantor trusts, and grantor retained annuity trusts in order to stuff the
pockets of the younger generation. For
middle-market clients (i.e., wealth less
than $10 million), such techniques may
no longer be necessary. If “control” is not
an issue, simple outright gifts can be made
to descendants, thereby simplifying the

35 ILCS 405/2(b).
35 ILCS 405/2 (b-1); also see Robert J. Kolasa, The Illinois QTIP Election to the Rescue, 97 Ill Bar J 612 (December 2009).
5 Code Section 2010(c)(2) through (c)(6).
4
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gifting process. Expect a rush for clients to
“unwind” various discount transactions
previously set up, as the higher exclusion
amount makes the tax efficiency of such
transactions debatable.
Clients making substantial gifts to family
members exceeding the pre-EGTRRA $1
million gift level should be wary of being
whipsawed by expiring tax provisions.6
For example, if a $5 million gift is made in
2011 and the law reverts to pre-EGTRRA
levels (without appropriate transitional relief), at death the client’s estate may be liable for the estate taxes on the $4 million
“gap” between the $1 million and $5 million exclusion amounts (the same problem
exists if the exclusion is lowered to $3.5
million). While various technical arguments exist against the IRS’s ability to collect such a tax from the estate, the risk
remains that the decedent’s estate may be
exhausted by the retroactive tax on the
prior (now taxable) gift. While this scenario is harsh and may be unlikely, it does
merit a discussion with any client planning to make large inter vivos gifts using
the 2010 Tax Act’s enhanced $5 million
gift-tax exclusion.
The Significance of a $5 Million
Federal Exclusion and Estate Tax
Portability - Is Estate Tax Planning
“Dead as a Doornail?”
Although estate tax repeal has seemingly
died a timely death in 2011, the high $5
million exclusion amount paired with estate tax portability has effectively repealed
the federal estate tax for most Americans.
A married couple worth less than $10
million (presuming the permanency of
the 2010 Tax Act’s exclusions and porta6
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bility provisions), may have little need for
federal estate tax planning. Of course, Illinois estate tax planning may still be viable.
So, is estate tax planning “dead as a doornail?” Probably not, but the 2010 Tax Act
does signal a shifting paradigm for attorneys, since tax-driven strategies should be
less useful for many clients. For example,
discounting techniques such as family
limited partnerships may be meaningless
for clients whose estate tax exclusions still
exceed the (undiscounted) worth of their
assets. This loss of business may force
some lawyers to dive into non-tax areas
such as asset protection and elder law, although estate tax portability may generate more estate tax preparation work for
other practitioners. Nevertheless, the
2010 Tax Act represents a “back to basics” theme for middle-market estate tax
planners who may have been too slanted
toward transactional estate tax solutions
in the first place. Of course, the very
wealthy will still need these services if one
can attract business from this crowd.
The Future of the Credit Shelter Trust
The seminal question is whether the credit
shelter trust is still a viable planning tool.
Presuming the permanency of the 2010
Tax Act provisions, the answer is probably
“yes” for couples exceeding $10 million in
assets because the growth component in
the credit shelter trust escapes estate taxation. However, the countervailing tax
consideration is that there is no basis stepup7 for appreciated assets in the credit
shelter trust upon the death of the surviving spouse. For estate plans not subject to
federal or Illinois estate taxes (i.e., under
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$2 million), it probably is a planning mistake to fund a credit shelter trust, given
the loss of such basis step-up.8
On the other hand, for clients worth more
than $2 million, the imposition of a permanent Illinois estate tax with a $2 million exclusion should justify the drafting
of credit shelter trusts for Illinois estate tax
purposes. This is because the Illinois estate
savings under many scenarios outweigh
the lost basis step-up upon the death of
the surviving spouse (versus assets transferred to the spouse outright or through a
marital trust, which receive a basis stepup). A case-by-case analysis is recommended, as substantial appreciation in the
credit shelter trust may reverse this result.
In any event, if federal estate taxes are not
foreseeable the lack of credit shelter planning may be much less of a mistake than
it was under prior law.
Drafting Trends
What will estate planning documents look
like for Illinois practitioners under the new
estate tax regime? Flexibility is now probably the key to the game. Disclaimer Trusts
will become increasingly popular, by permitting the surviving spouse the ability to
decide whether it is productive to fund the
credit shelter trust upon the first to die.
Joint trusts (with disclaimer or credit shelter trust components) should be drafted
more often, as will three-trust plans geared
to the Illinois QTIP election. Future planning should consider credit shelter trust
distributions to the surviving spouse to the
extent such distributions do not increase
spousal estate taxes. Usage of “best interest” distribution standards and “springing”
spousal general powers of appointments

Section 302(d) of the 2010 Tax Act attempts to fix these problems, but such provision is meaningless if it is allowed to sunset.
Under the basis step-up rules, the decedent’s property receives a basis equal to the property’s fair market value at death, or sometimes the alternate valuation
date.
8 However, non-tax reasons may dictate the funding of credit shelter trusts irrespective of tax benefits.
7
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(granted by a trust protector, or through
the trust language) are also techniques permitting spousal distributions. Naturally,
some clients will be lulled into a false sense
of security by the heightened estate tax exclusions and use Internet kits and other
self-help remedies. From a lawyer’s perspective, this is good for business, because
such plans invariably blow up.
GST Conundrums
The Generation Skipping Transfer tax
(“GST”) is a separate transfer tax (in addition to the estate tax) levied upon transfers
to grandchildren and other remote descendants (“skip persons”). The GST scheme
limits the amount of wealth that can be
transferred to generations beyond the decedent’s children in an attempt to dodge estate taxes upon a child’s death. The GST
exclusion instituted by the 2010 Tax Act
($5 million) represents the amount exempted from these rules. Prior to the 2010
Tax Act, the GST was technically repealed
for 2010, which would have caused countless technical issues in applying the GST
rules after 2011 to 2010 gifts. The quick fix
to resolve this problem was the reenactment of the GST in 2010, with a zero GST
rate. For the very wealthy, this created a
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“golden opportunity” to transfer significant
wealth to grandchildren in the last days of
2010 without a GST tax or wasting GST
exclusion amounts.
2010 Estate Tax Repeal and Carryover Basis only Applicable to Estates
Electing such Treatment in 2010
Prior to the 2010 Tax Act, the estate tax
was apparently repealed in 2010 at the
price of a modified carryover basis regime
being imposed for decedents owning noncash assets exceeding $1.3 million. The
carryover-basis system under Code Section
1022 imposed additional basis increases in
addition to historical cost basis, the main
ones being (i) increases for unused capital
losses and net operating loss carryovers; (ii)
a $1.3 million “regular” basis increase; and
(iii) a $3 million “spousal” basis increase
for outright gifts to spouses and transfers to
QTIP trusts. The technical rules relating to
these provisions were significant.
The major criticism against carryover basis
was the lack of record-keeping by clients
(Who would really know the historical cost
basis of assets purchased 40 years ago?)
making the entire process somewhat of an
educated guess. Additionally, under the
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new rules, the executor was responsible for
arbitrarily allocating the $1.3 million and
$3 million basis increases to beneficiaries,
which could trigger countless disputes
among beneficiaries who felt that such
basis allocation was unfair.
The 2010 Tax Act makes (for 2010 decedents only) carryover basis and estate tax
repeal an elective choice. If no election is
made, the estate defaults to an estate tax
system with a $5 million exclusion
amount. Practically this means that all estates under $5 million will be better off
under the $5 million exclusion regime. Alternately, for most estates greater than
$10 million, the carryover basis regime
(with all its flaws) would be preferable.
The real challenge is for estates between
$5 - $10 million, for which administrators
must choose whether it is productive to
pay some estate taxes, or to avoid estate
taxes by electing the carryover basis
regime with possibly higher income taxes
upon the sale of such assets (because the
basis allocations may leave some unrealized gains subject to tax). The choice
whether to elect carryover basis for these
estates compel the practitioner to “crunch
the numbers,” with the final determina-
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tion based on factual variations (size of estate; historical cost basis; estate- and income-tax rates; applicability of basis
adjustments, etc.). Due caution must be
exhibited in dealing with estates in this
range to make sure the correct postmortem administration choice is made. In
regard to 2010 decedents, the due date for
filing estate tax returns (including elective
carryover basis) is September 17, 2011.
Conclusion
The 2010 Tax Act extended the EGTRRA
sunset to December 31, 2012. At that time,
Congress will again decide whether to ex-
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tend or cancel the 2001 Bush tax cuts. The
new law also enacted a number of liberal
estate tax changes, most notably the raising of the exclusion amount to $5 million,
the reunification of the gift- and estate-tax
exclusions, and the introduction of estate
tax portability. Shortly after enactment of
the 2010 Tax Act, the Illinois legislature
imposed a permanent Illinois estate tax system with a $2 million exclusion amount.
Practitioners will have their hands full in
the upcoming years dealing with the mismatch of the federal and Illinois exclusion
amounts, the rules relating to estate tax
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portability, and the viability of drafting estate tax provisions. While the confusion
has been reduced for the short term, there
still remains substantial uncertainty for
planners given the short two-year shelf life
of the 2010 Tax Act.
Robert J. Kolasa is an attorney practicing estate planning, probate and asset protection in
Lake Forest, Illinois. He is also a C.P.A., holds
a Master of Laws in Taxation from Georgetown University Law Center, once worked as
an attorney for the IRS National Office and is
a past President of the Lake County Estate
Planning Council.
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17 Annual Family Law Conference
February 18-20, 2011 • San Juan, Puerto Rico
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The President’s Award Dinner
February 25, 2011 • The Forge Club
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New Illinois Rules of Evidence
Brown Bag Seminar • February 22, 2011
Lake County Courthouse

The laws that impact
your life in plain language

February, 23, 2011
College of Lake County
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Mock Trial Tournament
Comes to Lake County
n the weekend of March 11-13,
2011, the Lake County Courthouse will host the Opening
Round National Championship Collegiate
Mock Trial Tournament. This will be the
ninth year in
a row that our
courthouse
has hosted a
major college
mock
trial
tournament.
In years past,
we have had a
great many
lawyers and
judges volunBy
teer their time
to act as
judges in the
tournament,
and we are hoping to have a big turnout
again this year.

O

Ari P.
Fisz

nesses on each side, and closing arguments. The student attorneys conduct the
trials in front of two-judge panels. The
panels are made up of lawyers and judges
who volunteer their time to participate in
this event.

Saturday, March 12
9:15 a.m.
Round 2
2:15 p.m.
Round 3

Judges Report
Judges Report

Sunday, March 13
8:15 a.m.
Round 4

Judges Report

After every tournament we have hosted,
students and coaches have stated that the
quality of our mock trial judges is among
the highest they have ever seen. They
were also very appreciative of the hospitality provided by the deputies and courthouse personnel.

This tournament could not happen without the support of State’s Attorney
Michael Waller, Chief Judge Victoria Rossetti, and Sheriff Mark Curran. The tournament goes smoothly every year in large
part due to the cooperation and hard work
of Bob Zastany, Sheryl Anderson, Richard
Krause, and many others at Court Administration, as well as the Sheriff ’s
Deputies and Facilities staff who come in
to work on the weekend of the tournament.

The tournament schedule includes one
round Friday, two rounds Saturday and
one round Sunday. Each round takes
about three hours and we need over 100
people to serve as judges.
If you are able to judge one or more of the
rounds, please e-mail me at the Lake
County State’s Attorney’s Office,
afisz@lakecountyil.gov, and let me know
which round(s) you can judge.

The American Mock Trial Association
(AMTA) is sponsoring the tournament
and will provide the case materials. Almost 300 colleges and universities around
the country are members of AMTA. That
number is even more impressive when
you consider that AMTA began with only
eight participating schools in 1984.

Further, I would be very grateful if you
would pass this information on to your
non-Lake County friends and colleagues
who might also be interested in judging.
The specific schedule is as follows:

Each college mock trial consists of opening statements, testimony of three wit-

Friday, March 11
6:45 p.m.
Round 1

Judges Report

Thank you to all who have been involved
in the tournament in the past, and will be
involved in the future.
Ari Fisz has been an Assistant State's Attorney in Lake County since 2002. From 1998
- 2002, he was an Associate at Arnstein &
Lehr, and Gardner Carton & Douglas in
Chicago, Illinois. He is also an Adjunct Lecturer at Northwestern University in
Evanston, Illinois.
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The Unique Judicial
System Adopted by
the U.S. in Iraq

Ken LaRue and his staff on the roof
of the palace where Saddam Hussein
had previously been held prisoner.

TF”; an acronym that we
have all heard uttered in
times of severe exasperation also has a benign connotation - the
Warrant Task Force. The WTF stood up in
August 2009 in support of a Joint Task
Force (JTF).
The need for
such a unit
originated in
the January
2009 Security
Agreement
the US signed
with
Iraq,
which
provided among
By
other tasks,
the requirement that all
US captures
be warranted. For the JTF, ‘US captures’
refers solely to the targeting of terrorists

“W

Ken
LaRue

in Iraq. During the surge that began in
2006, US Special Forces took up the counterterrorism fight and succeeded tremendously in breaking the back of terrorist
networks and severely reducing the level
of violence in Iraq. This effort helped garner the support of Iraqi citizens in various
groups such as the Sons of Iraq (a Sunni
group that fought with the US against
Sunni (primarily) terrorist networks). The
Sunni terrorist groups fall under the
moniker ‘Islamic State of Iraq’ (ISI),
which consists primarily of al-Qaida but
also includes smaller groups such as
1920’s Revolution Brigade and Nocshebandi.
I arrived in Iraq in May 2009 and took
command of a Tactical Intelligence Facility (TIF). This facility housed and humanely exploited terrorists through 24
hour interrogations. (Humane treatment
is defined as daily blocks of undisturbed

sleep, showers, sufficient food and water,
daily medical exams, dental care and
prayer times (to include a Koran, prayer
rug and the direction of Mecca painted in
each detention pod).) The 85 person staff
was comprised mostly of interrogators
(aka “Gators”) and analysts who worked
twelve hour shifts, seven days a week with
the detainees. The intelligence obtained
was fed back to the operators in order to
capture more terrorists. The nagging
problem with this process was the festering recidivism that resulted. (One example of this, as witnessed by and later
re-told by a three-star general leading an
inspection team, was a self-described midlevel terrorist in ISI’s extortion wing in
northern Iraq, who, upon being recaptured, greeted his Gator by name and told
the Gator he needed to get a cavity fixed
before being released.) Once the terrorists
were exploited and released, they quickly
re-integrated back into the network bring-
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Ken LaRue firing a .50 caliber weapon during pre-deployment training.

ing with them an understanding of the interrogation tactics, techniques and procedures (TTP’s) to pass on to their fellow
terrorists. The solution, enacted in August 2009, was to prosecute the detainees
through the Iraqi Rule of Law.
The Iraqi judicial system utilizes the European model where an Investigative Judge
(IJ) conducts the preliminary fact finding
and, if he (there are no female judges in
Iraq) finds there is sufficient evidence,
refers the case to a three Judge panel for
trial. To accomplish this, the IJ interviews
witnesses and the defendant and examines
any evidence collected. An interview consists of the IJ talking to an individual and
at various points, turning to his scribe and
telling him what to write. Before an IJ sees
a detainee, the detainee is interviewed by
an investigator who is assigned to the IJ.

gators (1811’s) assigned to interview the
detainees and to prepare a report for the IJ
investigator. The federal investigators
were either Army CID, Air Force OSI or
Navy Criminal Investigative Service special agents. Of the eighty people assigned
to the WTF, approximately twenty were
agents. To assist the agents, intelligence
analysts (different from the intelligence
analysts working the intelligence exploitation angle) were assigned to each detainee. The preponderance of bodies
assigned to the WTF were interpreters, approximately 25. All reports had to be
translated prior to turning them over to
the IJ investigators. Any intelligence
which tended to incriminate a detainee
(i.e. used to prosecute) had to first be sanitized which was not always possible. As a
result, some of the best evidence against
the detainee was not used.

The WTF seamlessly integrated into the
Iraqi process by using the federal investi-

Make no mistake, intelligence exploitation
was job Number 1; prosecution was a dis-

tant second…most of the time. However,
certain detainees merited deviation from
this prioritization. The reality of the mission is the WTF was putting together
death penalty cases in less than 30 days.
(Once handed over to the Iraqis, the
process slowed dramatically – typically
their judicial process took six to nine
months to reach the three judge panel for
trial.) For example, on June 20, 2009, several IED’s exploded in Kirkuk’s Taza Market killing hundreds and wounding scores
more. From that bombing, three of the
cases the WTF put together resulted in
death sentences. From the time of capture of these detainees until the point they
saw the IJ was 28 days (and then a month
for the IJ’s referral and four months until
their trial in front of the three judge
panel). The IJ took the intelligence we produced and obtained his own confession
which included an admission to an additional three beheadings in a barber shop
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in Kirkuk. (The IJ was skeptical of this so
he sent his investigator to Kirkuk who corroborated that there was an unsolved beheading of three individuals in a Kirkuk
barber shop during the time frame stated
by the detainee.)
The reason for the short period of time between capture and seeing an IJ was deadlines imposed by the Department of
Defense. Not only did we guarantee humane treatment of the detainees, but also
strictly limited the amount of time we held
detainees. The Iraqis found this quite
amusing and at times annoying, depending on the level of inconvenience imposed
on them. Telling an IJ he had to see a particular detainee on a day not convenient
or else the detainee would be released frequently resulted in a monologue on how
the US provides too many rights to suspected terrorists. However, there were no
exceptions. Hypothetically, we could have
the worst terrorist in Iraq in custody but
that would not serve as an excuse to violate these DOD-imposed and enforced
timelines. There was no doubt that doing
so would shut down the entire counterterrorism effort in Iraq. Senior DC-based
DOD staffers would occasionally call to
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question why a particular detainee had
not been removed from our custody. (This
was the result of an aberrant CAPTAG
(capture tags were assigned to detainees
which consisted of the year/month/date
of capture (e.g. 20091011-02 (the second detainee caught on October 11,
2009) which sometimes occurred when
the detainee was captured by the US,
transferred to the Iraqis and then handed
back to us).)
As stated previously, once the Gators exhausted the intelligence exploitation efforts, the WTF investigators would
interview the detainees. The Gators used
approved interrogation approaches contained in the Army Field Manual 2-22.3:
direct approach, incentive approach, emotional love, emotional hate, fear up harsh,
fear up mild, decreased fear down, pride
and ego up, pride and ego down, futility
technique, we know all, establish your
identity, repetition, file and dossier, rapid
fire and silence. The WTF investigators
used established law enforcement procedures. These two processes dovetailed:
first, immediately after capture a detainee
is asked by his Gator during a series of sessions about others in his network, rarely
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about the detainee’s own role. After a few
weeks of detailing his network, TTP’s and
other relevant intelligence, the detainee
has painted a picture of his role. The WTF
then gained access to the detainee. The
use of law enforcement rapport-based approaches frequently yielded successes
where the Gators failed. Being able to tell
a detainee that the agent would be with
the detainee throughout the IJ process
built trust, but also made the detainee accountable for any tall tale he tried to spin.
Even on occasions when the Gator and
agent were not successful in obtaining intelligence/confessions, the Iraqi culture
respected authority so detainees would oftentimes admit to heinous acts while
being questioned by the IJ. Every detainee
suspected of criminal wrongdoing had an
attorney present, although the defense attorney did not perform the same role as
they do in the US. For example, during
one court session, we had briefed the IJ
that the defendant had the phone number
for an al-Qaida Military Emir in his
phone. The IJ questioned the defendant
and accused him of this. The detainee denied it and dared the IJ to prove his allegation. When the IJ pulled the detainee’s
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phone out from below his bench, the
phone’s battery died. We did not have the
cord required to charge the phone. The
defense attorney noticed the detainee’s
phone was the exact same kind he carried. The defense attorney quickly pulled
the battery from his phone and gave it to
the IJ. The detainee quickly backed off his
denials and confessed to his position.
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nation-wide jurisdiction, which again is
viewed very suspiciously in the post-Saddam Iraq, but was fully supported due to
the recognized terrorist threat to the stability of the country.) New laws were created in response to the clear and present
terrorist threat to Iraqi security; possessing a fake identification card if used to
promote terrorism would

The first hurdle
that our IJ made us
clear was to establish
jurisdiction.
After the fall of Saddam Hussein, the judiciary
was
reorganized – no
more national jurisdiction or specialty
courts. All offenses
were heard in the location where the offense occurred – i.e.
tribally based. To reinforce this local jurisdiction requirement, Iraqi
law required the IJ who
issued the arrest warrant to conduct the investigative hearing (IH).
(This makes sense because the IJ is going to
have sworn testimony
edal.
e Bronze Star M
from one or more witng Ken LaRue th
di
ar
aw
te
ca
ifi
Cert
nesses which can be inget you a sencorporated
into
the
tence from 2 – 5 years, belonging to a terinvestigative hearing as used as evidence rorist group subjected you to a death
should the case eventually be referred.) penalty. In Iraq, almost everyone has a
This local jurisdiction requirement cre- fake ID card so we were relatively successated a huge problem for us because the ful in prosecuting the top tier terrorists
JTF grabbed terrorists from all corners of who were trained in counter-interrogaIraq and brought them to the TIF for in- tion tactics and rarely ever incriminated
telligence exploitation. Hence, convincing themselves. A sentence of 2 – 5 years was
our IJ to hear a case against a detainee for significant: for Iraq it meant a threat to
whom he did not issue an arrest warrant the nascent democracy was removed durresulted in some creative thinking. The ing a very vulnerable period; for the US,
work-around that everyone eventually most, if not all, US service members would
agreed upon was to take the accumulated be gone from the country before the terintelligence developed during intelligence rorist hit the streets.
exploitation, compile it, and request a
warrant from our IJ which thereby pro- The single point of failure became the IJ;
if we could not get the detainee in front of
vided him with jurisdiction.
the IJ then we failed. A variety of factors
Even after establishing jurisdiction, we still could gum up the process, which included
had to establish a nexus to terrorism. The weather, helicopter maintenance issues
various IJ’s we worked with were specifi- and Iraqi holidays. The IJ traveled with 11
cally appointed by Iraqi Chief Judge Med- other people, the prosecutor (aside from
hat. The IJ’s were told they could hear JTF sitting in the courtroom during the heardetainee cases only if there was a nexus to ing, I have no idea what he did to conterrorism. (The IJ’s were using de facto tribute), the defense attorney (same as the
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prosecutor), a scribe, a translator, security
and several others. Iraqi holidays such a
Ramadan and Eid al Fitr increased the
level of difficulty but due to the professionalism of the Iraqis, the process
worked. With the Judge not eating, drinking, smoking or traveling during the daylight
hours
of
Ramadan, we had to
go to him. Flying the
detainees into a
small base without
the necessary facilities was not ideal,
but the fact that we
made efforts to
make the process
convenient for the
IJ made him willing to work. Also,
the Muslim Sabbath is on Friday
so our schedules
concentrated on
Sunday through
Wednesday for IJ
hearings.
The IJ’s were extremely professional and eager
to work. This attitude greatly
helped in some
difficult situations. One in particular, when three
Army Rangers were shot (one in the leg who
was medical evacuated to Germany and two
others who were shot in the head but literally only needed a band aid) in northern
Iraq. We were able to fly the IJ and his entourage to their base to take testimony. The
IJ later, after the shooters were exploited for
intelligence, took their testimony at a different base. The IJ’s professionalism even pertained to situations when the US Army was
not entirely professional. On a beautiful,
blue-sky day, an IJ that had been extremely
cooperative with the JTF was due to hear
cases. Two helicopters arrived on time to
pick up the IJ and his party to transport
them to the courthouse. For some still unexplained reason, the helo with the IJ in it
engaged in some air jack-assery; diving and
maneuvering for no reason whatsoever. The
IJ threw up on himself just about the time
he saw the pilots fist-bumping. The IJ’s loss
of face by puking on himself in front of his
party cost us his services – he quit, but only
after he heard the day’s scheduled cases.
(Even the JTF Commander’s personal apol-
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ogy to the IJ could not prevent him from
quitting.) This was a tremendous loss to the
JTF and I personally believe the incident had
a lasting, tangible negative impact on the security of Iraq.
Al-Qaida is a very intelligent, adaptive organization. Iraq is a poor country with
high unemployment. In response to the
tremendous success in capturing mid and
senior level al-Qaida leaders and prosecuting them under the Iraqi Rule of Law,
al-Qaida created a Detainee Affairs Emir
(an Emir is comparable to a vice-president
of a corporate division). The Detainee Affairs Emir would work to secure the release of detainees via bribery, which was
rife due to the desperate economic conditions in Iraq. Because of this, the WTF
and our Iraqi counterparts continuously
queried captured detainees for any intelligence regarding nascent efforts to free detainees who were churning their way
through the Iraqi legal system. On several
occasions, when information arose, we
were able to have the detainees turned
over to US custody to preclude their release. However, most of the time, the first
we heard of attempts to bribe someone
out was after their release.
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Regarding corruption, for the most part,
Baghdad did not have many serious issues
with the investigators and judges however,
the further from you went from the capital, the more problems existed. In particular, northern Iraq was so bad that few, if
any, terrorism cases were being prosecuted. The legal aversion to prosecuting
terrorists resulted from retaliatory acts.
For example, after one IJ issued a warrant
for a senior al-Qaida leader, the IJ’s
brother was killed. Another IJ who referred a low level al-Qaida member to the
three Judge panel for trial had an IED explode in his front yard. Chief Justice Medhat’s response was to send a Baghdad IJ
north to hear cases on a rotating basis.
There were some initial successes but the
program petered out after a few rotations.
What the WTF was able to do that was
one better than Judge Medhat’s temporary
solution was to prosecute the senior level
al-Qaida leaders in Baghdad. There was
an immediate change in the attitude of a
senior al-Qaida member when he learned
he was going to see a Baghdad IJ. However, without exception, within hours of
capturing an al-Qaida leader, their position was backfilled.
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Iraq has a tremendous advantage over
Afghanistan. Iraq has a highly educated
populace with a developed Rule of Law
whereas Afghanistan suffers high illiteracy. The IJs and Iraqi investigators we
worked with were facing a continuous
threat of death the risk of which will only
increase after the US withdraws its troops
in 2011. Nevertheless, all of the Iraqis we
worked with were, without exception, extremely professional. At no time did any IJ
appear to be a rubber stamp or to shirk his
duty to be fair and impartial. Actually, the
IJs continued to raise the bar on us which
increased the quality of case he was able
to refer to trial. I have no doubt that if Iraq
can quell the violence long enough to establish a functioning government, the
country will succeed and will serve as an
excellent example to the world of the importance of the Rule of Law.
Ken LaRue has been with the Lake County
State’s Attorney’s Office since 1998 and is
currently a felony assistant assigned to the
Honorable Judge George Bridges. Prior to law
school, he was a Navy Intelligence Officer,
serving tours in Japan, South Korea and
Panama.
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Board of Director’s Meeting
Prior Minutes
A motion was duly made, seconded, carried and it was resolved that the minutes from the
December, 2010 Board Meeting
were approved

Minutes
By

Keith
Grant,
Secretary

New Members
Several officers have begun contacting new members and welcoming them to the Association.
This is meeting with a favorable
response. A motion was duly
made, seconded, carried and it
was resolved that the Board approved new members to the Lake
County Bar Association. The
Board, on behalf of the bar, welcomes the following members:
Attorney Membership
Edward Joseph Harrison, III
Neil S. Zweiban
Jorge A Rodriguez
Sheana C. Wolter Herman
Susan Lampert
Allison Corder
Aileen Weide Solovy
Alexander Tsinman
Associate Membership
Colleen Chandler
Dr. Patricia Ryan
Bernadetta H. Kucik
Treasurer’s Report
As of December 31, 2010, the
bar is holding $75,904.05 in its
accounts. This near doubling of
our account from November reflects the normal up-swing of
dues payments. Treasurer Kane
noted that the Docket continues
to generate revenue and that the
significant increase in holdings
constitutes a near complete reversal of fortune for the Association, all to the positive.
Questions were raised regarding
the costs incurred by Committee
seminars, it was noted that each
Seminar was profitable and that
the Criminal Law Seminar and

the Family Law Seminar each require significant expenditure
prior to the event to ensure each
program’s offerings are reserved
and available.
A motion was duly made, seconded and carried and it was resolved to approve the Treasurer’s
Report.
Miscellaneous Association
Expenditures
In a memorandum to the Board,
Executive Director Boadt noted
that it has occasionally been necessary for him to execute checks
in small amounts to cover onetime unbudgeted expenses such
as catering, snow removal and
equipment repair. Cash disbursements, vouchers and variances above budgeted expenses
were explored.
A motion was duly made, seconded and carried and it was resolved that the Executive
Director is authorized to make
disbursements of up to $200 on
behalf of the Association without the approval of an LCBA Officer.
Financial Records Issues
The recent audit of LCBA
records by the Illinois Department of Employment Security
was successfully concluded.
Also concluded was the Treasurer’s Review of Agreed Upon
Procedures. After reviewing the
report of that Review, Treasurer
Kane suggested certain policy
modifications to enhance Association recordkeeping. Those
modifications will be examined
and implemented as appropriate.Local Government Committee
Janelle Christensen Chair of the
Local Government Committee
provided a report on her Com-

MEMBERS PRESENT
Elizabeth Rochford
President
Perry Smith
First Vice-President
Marjorie Sher
Second Vice-President
Kevin Kane
Treasurer
Keith Grant
Secretary
Scott Gibson (by phone)
Immediate Past President
Hon. Fred Foreman
Hon. Joann Fratianni
Steve McCollum
Gary Schlesinger
Michael Ori
Mark VanDonselaar
Chris Boadt
Executive Director

mittee’s recent activities and requested a fee variance for an upcoming event. The recently
re-energized Local Government
Committee is organizing a seminar to educate local Lake County
government officials regarding
some of the major areas of municipal law (FOIA, conflicts of interest, etc.). Planned to take
place shortly after the upcoming
municipal elections, the seminar
could draw over 100 newly
elected officials, it is expected
that most of these officials would
not be either attorneys or Association members.
Because administration costs for
this program will be reduced (no
MCLE credit will be sought or
provided) and because of the
public service nature of the program, a motion was duly made,
seconded and carried and it was
resolved that the Local Govern-
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ment Committee is authorized
to charge $25 for its 3 hour
program. The Committee is
further authorized to explore
the possibility of offering MCLE
credit to attending attorneys at
a higher fee to be determined.
Proposed Committee
Governance Changes
It is proposed that the Bylaws
of the Association be revised
regarding the governance and
goals of the various committees of the Association. It is
proposed that committees
meet the following operational
goals in order to remain “active” within the Association;
• Hold regular (not less than
quarterly) meetings
• Provide educational offerings (not less than one hour
MCLE per year) of interest to
the committee
• Provide substantive content
(at least one 1,500 word article per year) to The Docket
• Offer at least one purely social activity to committee
members annually
• Support at least one community service project each year
Additionally, it is proposed that
committee leadership structure be examined and a uniform structure be implemented
for all Legal Practice Committees of the Association. It is
suggested that this structure
address committee officers,
their term of service, the possibility of committee Executive
Counsels as well as the enhancement of the recordkeeping
practices
of
the
committees.
To examine these issues and
make such recommendations
to the Board as may be necessary, a Bylaws Review Subcommittee is formed by the
President with the approval of
the Board. The Subcommittee
members shall be Scott Gibson
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(Chair), Marjorie Sher, Keith
Grant, Joann Fratianni, Jason
Mercure, Edmund McGlynn
and Bob Wilson.
Additional Ad Hoc
Committees
The President, with the approval of the Board has formed
several additional subcommittees of the Association.
Charged with examining issues related to the Lake County
Courthouse and Branch
Courts, and to ensure Association members have some voice
in the oversight of those
places, a Facilities Subcommittee is formed. This subcommittee shall examine issues
regarding courthouse access,
availability and management
and such other issues regarding those facilities as may be in
the interest of the Association.
This subcommittee shall be
Hon.
Henry
“Skip”
Tonigan(ret.)(Chair), John P
Richtman, Kelli Politte, Christen L. Bishop, Christopher
Kennedy, Richard Kessler, Torrie Newsome, Hon. Stephen
Walter (ret.), Anne Linn, Greg
Nikitas, Sally Lichter, Hon. Jay
Ukena.
In order that the Association
might more accurately record
its history and make that history known to its members
and to Lake County at large, a
Historical Subcommittee is created. This subcommittee shall
first make recommendations
regarding its charge and thereafter consider methods to
gather, maintain and display
the history of the LCBA. Subcommittee members are Hon.
Daniel Shanes (Chair), Hon.
Raymond McKoski (ret.), Keith
Grant, Stephen Rice, Mary
Rose Strubbe and Ann Conroy.
Announcements &
Miscellaneous Issues
The February Board of Directors Meeting is rescheduled to
February 24th.
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The

Grapevine
Achievements and other notables:
The Guardianship Help Desk was highlighted in the magazine
Paralegal Today in its October/December 2010 issue. The article,
titled Paralegal Volunteers Become Guardian Angels, quotes LCBA
President Elizabeth Rochford and several paralegals who regularly volunteer at the help desk. www.legalassistanttoday.com
As reported in the Lake County News-Sun, Judge Jay Ukena has
been appointed to serve a one-year term on the 2011 Illinois
Child Support Advisory Committee. “The committee reviews
child- support policies and operational topics related to statewide
child-support programs.” http://bit.ly/hA04he
Case Ellis and retired Judge Stephen Walter will go to London
at the end of March to act as judges at the college mediation
tournament for the International Academy of Dispute Resolution. www.adrpeacemaking.org/lawschooltournament.htm
Stephen Rice and Sandra Moon became adjunct faculty
members at the College of Lake County in January. Both teach in
the Paralegal Studies Program, where Stephen teaches Legal Research and Writing, and Sandra teaches Probate Law.
The January 29 high school mock trial competition hosted at
the courthouse was highlighted in the February 10 News-Sun
article Students Learn Life Skills at Mock Trial. Among those mentioned included Judges Victoria Rossetti, Luis Berrones,
Michael Betar, Margaret Marcouiller, Christopher Morozin, Veronica O’Malley, George Strickland, Christopher
Stride and Donna-Jo Vorderstrasse. Others mentioned in the
article included Assistant State’s Attorney Rod Drobinski, who
coaches the team at Carmel Catholic. Fellow Assistant State’s
Attorney Christy Bishop helped organize the event.
http://bit.ly/hUyWbJ
Judge George Bridges was pictured on the cover of the NewsSun on February 7, and his experience as a policeman were
highlighted in the article First responders show a determination
to serve. http://bit.ly/hjKhP5
New County Board Chairman and LCBA member David Stolman was interviewed about his accomplishments and goals in
the January 27 News-Sun article New County Board Chairman
Stolman Looks to Create Better Economic Climate. http://bit.ly/icAHmf

Random

Fact

of the

Month

An article about the Lakeside Cemetery in Libertyville notes that located there, among other historical luminaries, is “the family plot of
[Libertyville’s] first lawyer, Horace Butler, namesake of the nearby lake.”
http://libertyville.patch.com/articles/reminders-of-the-past.
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On February 25th, the LCBA
will hold the President’s Award
Dinner at The Forge in Vernon
Hills. Among the twenty honorees are Professionalism &
Ethics Award winner Hon.
Fred Foreman, Service to the
Bar Award winner Bernard
Wysocki and Catalyst Award
winner David Gordon.
On Friday, May 6, at noon, the
Association will recognize its
members who participate in
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the Law Day, Lawyers in the
Classroom program. The presentation will be held in the
Courthouse Jury Assembly
Room.
Mike Ori again reminds members of the July 21st LCBA Golf
Championship and Million
Dollar Shoot-Out to be held at
the Thunderhawk Golf Club.
A suggestion was made that
the Association could assist
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the Zacharias Center in its
clothing drive. The Zacharias
Center offers assistance to victims of sexual abuse and often
these victims will have the
clothing they are wearing collected as evidence. The Center
struggles to maintain a bank
of clothing to offer these victims when that happens. The
Association will consider a
clothing drive or donation location for the collection of new
and gently used clothing for

this very worthy purpose.
A leather bound and gold filigreed special edition of the
Docket will be auctioned (with
a reserve of $200,000) by
renowned auction house
Suthoby’s in honor of April
Fools Day.
There being no additional
business, it was duly moved,
seconded and carried and it
was resolved that the meeting
was adjourned.

Visit the LCBA Website:

lakebar.org

THANK YOU!
The following attorneys
have accepted Pro Bono
cases through Prairie State
Legal Services in February 2011.

Richard Foss
Deanna Bowen
Karen
Boyd Williams
To volunteer, please contact
Susan Perlman at sperlman@pslegal.org
or 847-662-6925.
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The laws that impact your life in plain language
Sponsored by:

Illinois State Bar Association
College of Lake County

A series of four FREE 90-minute programs
featuring a variety of law related topics that
are facilitated by local attorneys.
Each session will include a presentation followed by general questions and answers.

All programs held at:
College of Lake County
Grayslake Campus
19351 W. Washington Street
Building C
Auditorium C005
Registration Recommended
www.lakebar.org or
847-244-3143

Divorce
Wednesday, March 2, 2011 • 7:00 - 8:30 p.m.
An overview of divorce, including custody, visitation, child support, maintenance and division of marital assets and debts.

Social Security Disability & Guardianship
Tuesday, March 8, 2011 • 7:00 - 8:30 p.m.
The basic eligibility requirements for Social Security Disability, the process for applying
for benefits and overview of disability appeals. An overview of guardianships, covering
minor guardianships and adults with disabilities guardianships.

LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?
The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS provides
member attorneys with an opportunity to build business through client referrals. The service benefits the
public by helping callers quickly find an attorney in the area of law in which they need help. The LRS is
widely publicized and all LCBA members in good standing who carry the required malpractice insurance
are eligible to join.
The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to
locate legal representation is frustrated by a lack of experience with the legal system, a lack of information
about the type of services needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
• Administrative
• Appellate
• Commercial

• Consumer
• Criminal
• Employment

• Environmental
• Family
• Real Estate

• Estate Planning, Wills,
Trusts and Probate
• Personal Injury /
Property Damage

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application from our website at www.lakebar.org.

Start taking advantage of all the LRS has to offer!
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LCBA

Bulletin
Board
DOWNTOWN WAUKEGAN
209 W. Madison - 1/2 block to
Courthouse - Elevator - Parking; All
or part of suite - 5 offices, large conference room, kitchen. First class facility. Call (847) 24-1436.
DOWNTOWN WAUKEGAN
Across from Courthouse, 275-1800
square feet. Janitorial provided.
Well maintained. Space available.
33 N. County & 325 Washington.
Please call Ron Pollack at (847)
482-0952.
OFFICE BUILDING FOR SALE
218 N. County St, Waukegan,
2,457 sq ft masonry building. 13
Parking spaces. City Garage across
the street. Asking $245,000. Seller
financing available. Virtual Tour:
www.tjproperties.com. (847) 6804740.
DOWNTOWN WAUKEGAN
SALE OR LEASE
222 N County St., Two adjacent Office condos available. 5,729 sq ft
$485,000 and 6,027 sq ft
$515,000. Seller financing available. Will lease 3 or more offices.
Fully furnished if required. 43 parking spaces. City Garage across the
Street. Vitual Tour: www.tjproperties.com. (847) 680-4740.

Trust & Estate Committee Meeting
he Trust & Estate Committee met in
the County Board Room at the Lake
County Courthouse.

T

Jack Mardoian gave a presentation (with
Q&A following) on the recent legislation related to federal and Illinois estate taxes, federal gift taxes, and federal and Illinois
generation-skipping taxes.

• The ability for estates of 2010 decedents
to “opt out” of the traditional scheme
and adopt the “carry-over” basis regime,
the related analysis of when that may be
advisable and the procedures to make the
necessary lections

• Federal exclusion amounts being subject
to inflation adjustments after 2011

Most of the other legislative and case law
updates were covered during the November
Trust & Estate Committee annual continuing legal education seminar at the Knollwood Club; however, Jack Richtman briefly
discussed estate planning for guardianship
estates over $2,000,000, in light of the recent legislative changes; and recent case
law dealing with estate planning techniques (outside of tax planning) for
guardianship estates.

• The increase of the gift tax exclusion to
$5,000,000 and related planning opportunities

The next meeting will be at Steven’s in
Gurnee on Thursday, March 17, 2011 at
5:00 p.m.

• The highlights include his comments,
and the related discussion
• Portability of the applicable federal exclusion amount and whether the Illinois
exclusion was also portable

Thank you to all who played

Guess

Who
Gary Schlesinger

r of a
Winne

$

20

cks
Starbu d!
a
c
gift r

Correctly answered 2 out of 3 pictures
Answers:
Picture 1: Bill Stanzack
Picture 2: Richard Finn & Tom Diver
Picture 3: Charles Bernard Clemenson

LCBA member?
FREE pick-up & delivery!
To place an ad
or for information
on advertising rates, call

(847) 244-3143

(847)

244-2272

1534 Washington Street • Waukegan
(1 mile W of the LC courthouse)
www.JobsPM.com

• Quick Copies Same Day
• Duplication Services
• Stationary/Business Cards
• Announcements
• Newsletters

• Mailing Services
• Internet Marketing
• Promotional Items:
Custom Pens, Mugs , Etc.
• E-mailed Files Accepted
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by

Kathleen M. Ryan
Vice-President, Lake County Bar Foundation

Members Making a Difference
in Lives of Others
n 1960, the Lake
County Bar Association
was established “to promote the education of
lawyers and to advance the
science of jurisprudence.”

I

To that end, foundation
members participated in the
annual high school mock
trial competition recently
held at the Lake County
Courthouse and hosted by
Chief Judge Rossetti and
Christy Bishop.
Fourteen teams competed,
including 7 teams with students from Lake County
schools. Each team participated in two trials. Volunteer judges and attorneys
evaluated the competitors. One student from
each team was recognized
as the team’s best witness
and one was recognized as
the best attorney. The team
from St. Charles was recog- Top: Brooke Baldi, Chief Judge Victoria Rossetti and Shan Mei Jones. Bottom: St. Charles
nized as most embodying East High School wins 7th Annual Lake County High School Mock Trial Invitational.
the spirit of the competition and was presented with a monetary award from the Foundation. The Foundation also provided
funds in order to provide the hungry teens with breakfast, lunch and a post competition pizza party.
Martin Luther King Jr.said that it is always the right time to do the right thing. Helping high school
students at all times, but particularly in difficult economic times is always the right thing to do and
foundation members were proud to have been a part of this event. Foundation members will also be
participating in and will be providing funding for refreshments at the upcoming college mock trial
competition here in Lake County.
This June the terms of some Foundation Board members will expire. If you are interested in becoming a board member please contact KathleenRyan@ryanryanlanda.com.
I can guarantee you a great return on your investment of your time.
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17 Annual Family Law Conference
February 18-20, 2011 • San Juan, Puerto Rico

