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It’s Time to Give
Give recognition
On October 5th the LCBA, through the Volunteer Lawyers Program administered by Prairie State Legal Services, will recognize
three individuals who have shown exceptional dedication in
meeting the legal needs of the indigent in Lake County. Illinois
Supreme Court Chief Justice L. Thomas Kilbride will join us at
the Greenbelt Cultural Center as we recognize Robert A. Stavins
and Lillian G. Gonzalez and Kathleen Curtin. Please join the
Chief Justice to honor these remarkable volunteers.

Back Cover . . . . . . . . . . . . . . .$600 per issue
Bar Bulletin Board
Standard Text
Rate for LCBA Member . .$1.75 per word
Rate for Non-Member . . .$2.75 per word

Give Blood
The LCBA is hosting a blood drive in conjunction with LifeSource
on October 25 from 7:00 a.m. – 2:00 p.m. Blood donations are
needed year round but especially during the holiday season. The
event will be held at the LCBA Office. Is there a better way to celebrate Halloween?

Bold Text
Rate for LCBA Member . .$3.50 per word
Rate for Non-Member . . .$4.50 per word
Classified Advertisement may contain as many
words, numbers, symbols and boldface type.
To place an ad or for information on advertising rates, call (847) 244-3143. Submission deadline: first day of month preceding
the month of publication. All submissions
must be made in electronic format (high
resolution PDF or JPG format at a resolution of 300 pixels per inch or more.) See
www.lakebar.org/html/docketRates.asp.

Give Gifts
The LCBA Community Outreach Committee is enthusiastic about
once again supporting the efforts of LCBA Member Elliot Pinsel
through his annual ornament gift drive. When you are considering your holiday giving, please consider picking up an ornament in November or early December, purchasing the requested
item, wrap the gift and make someone’s day a little brighter.
The Community Services Committee meets the 2nd Tuesday of
each month at noon at the LCBA Office. Please join us.

The Docket is the official publication of the
Lake County Bar Association, 300 Grand
Avenue, Suite A, Waukegan, Illinois
60085 (847) 244-3143, and is published
monthly. Subscriptions for non-members
are $45.00 per year.
Reproduction in whole or part without permission is prohibited. The opinions and positions stated in signed material are those
of the authors and not necessarily those of
the Association or its members.
All submitted manuscripts are considered
by the Editorial Board. All letters to the editor and articles are subject to editing. Publications of advertisements is not to be
considered as an endorsement of any product or service advertised unless otherwise
stated.

The Foundation Gala Dinner Dance planning team tours the stage of the Genesee
Theatre as they begin working on the November 18th Gala.

How to write for The Docket
The Editorial Board of The Docket is always looking for fresh and relevant articles to feature every month. Feature articles should
be a minimum of 1,500 words and a maximum of 3,500. The deadline for submissions is the first day of the month preceding
publication. Articles should be submitted electronically in Word or WordPerfect. The Editorial Board reserves the right to edit articles as they see fit to meet the needs of the publication. Please send submissions to info@lakebar.org or call (847) 244-3143
with questions.
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President’s Page
by

Perry S. Smith, Jr.
hope that everyone has had a good
summer and enjoyed some vacation
time away from the office, with their
families. I also assume that at this point
those who have school-aged children have
seen them return to the classroom and a
new school year.

I

Those of you who are active in our various practice area committees are no doubt
aware that for many, if not most, committees, I have appointed co-chairs this year.
This has been done with an eye in multiple
directions at the same time (more like a
parent with multiple children rather than
like Jack Elam). By these co-chair appointments, I have aimed to increase both the
participation in, and the leadership of, the
various committees. A couple of our committees went to co-chairs over the last
year because of the amount of work entailed in heading up the committee. I
sought to expand this to all of our larger
committees. Additionally, there have been
some proposals at the board level, going
back to last December, which may be presented to you later in my term as bylaw
changes, which might drastically alter the
structure of committee leadership. If that
occurs, my idea regarding the proliferation of co-chairmanship for most of the
committees will bridge the gap between
the prior structure and what may yet
come.
Additionally, we are expanding the Legal
Aid Committee. Over the past few years we
have had a number of new pro bono initiatives. In addition to the long-existing
VLP, we have initiated a Guardianship
Help Desk, a Mortgage Foreclosure Help
Desk, a program to help provide remedial
estate planning for those served by Habitat
for Humanity, and the wonderful program
initiated by Elliot Pinsel to provide gifts to
the needy at the Holiday Season. We are
going to be consolidating these and similar community outreach programs into

one committee. I hope that each of you
will become an active participant in this
committee and give back to the community.
Normally we also hold three luncheon
meetings each fall. We are still planning
to do so, but rather than having one in
September for the VLP awards, one in October and the third in November, we will
have a slight change this fall. We are moving the September luncheon back to October 5th. This change is to accommodate
the schedule of our very special and honored guest speaker, the Honorable Thomas
Kilbride, Chief Justice of the Illinois
Supreme Court. As a result we will have
two luncheon meetings in October, with
the second meeting at our usual fourth
Wednesday of the month, hopefully with
Jim Grogan of the ARDC once again
speaking to us. The third luncheon meeting is planned for November. Because the
fourth Wednesday of November is the day
before Thanksgiving, it doesn’t make a lot
of sense to hold our luncheon that day. Instead, we will be meeting on Wednesday,
November 16th. Our speaker will be Illinois State Bar Association President, John
Locallo. Earlier that month, John will be
part of a group of Bar leaders and members of the judiciary from across the country travelling to Cuba to evaluate that
country’s judicial
system. Hopefully
he will be able to report to us on that
experience.
Some of you may
not be totally familiar with the Volunteer
Lawyers
Program
(VLP).
This program is operated as a more or
less joint venture
between our Asso-

ciation and Prairie State Legal Services. It
provides volunteer lawyers from our association, acting on a pro bono basis, to
those who most need, but who are often
unable to afford legal representation in
multiple areas of practice, including family law, guardianship, bankruptcy, security deposit disputes, and other areas. At
this luncheon we honor those of our
members who have made outstanding
contributions of time and effort to pro
bono services throughout the past year, or
over the course of several years. More Illinois lawyers provided free legal services
during last year than ever before, according to the ARDC Annual Report. The report indicates that 29,276 Illinois
attorneys (33.5% of all enrolled attorneys) provided a total of 2,328,770 pro
bono legal service hours last year – a 6%
increase over 2009. That’s 79.545 hours
per attorney. The number of lawyers
making monetary contributions increased 6% as well, with a total contribution of $15,266,660. We should all be
joining in this good work. Importantly, I
am asking all of you to join us in honoring
those in our Association who have done
so much this past year. I guarantee, no
matter who is speaking at any of our
luncheon meetings throughout the upcoming year, you will not be disappointed.
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Chief Judge’s Page
by

Chief Judge
Victoria A. Rossetti
ach year since 1994, between
39,000 and 46,000 people have
been killed on our nation’s roadways, making motor vehicle crashes the
number one cause of death in the
United States. A staggering statistic, not
meant as a step up on my soap box, but
as a segue way into the importance of
highway safety and education programs
in Lake County, which has lead to a decline in fatalities for 2009 and 2010.

E

On Wednesday, August 3, 2011, we celebrated the 20th anniversary of the
19th Judicial Circuit’s community partnership with the College of Lake County.
The concept of a partnership and the
concept of a driver safety school dates
back to 1991 with then Chief Judge
Charles Scott working together with
CLC President, Gretchen Naff; Dean of
Community Education and Economic
Development, Dr. Mary Charuhas; our
Court Administrator, Robert Zastany;
and Director of Community Development, Pete Morthouse. The goal being to
make Lake County a safer place to live.
Our relationship with CLC has been
built on two fundamental blocks: (1)
collaboration, with a shared goal to enhance the quality of education for those
citizens who drive on our roads and participate in our programs; and, (2) customer service. Trust and confidence in
the Courts is shaped in part by the
publics’ personal experiences within the
justice system and more specifically, in
traffic court and the traffic school
classes we send them to complete. From
the 20 years of customer satisfaction
surveys, the results have continuously
been that participants feel they have
been treated respectfully; instructors are
knowledgeable providing current and

From left to right: Twyla Blakely, Alliance Against Intoxicated Motorists; Peggy Miller, Director of Judicial
Services; Chief Judge Rossetti; Dr. Jerry Weber, President, College of Lake County; Ms. Paulette Moulos,
Executive Vice President and Chief Operating Officer, National Safety Council

accurate information and are always
professional.
The program began with the four (4)
hour driving class (DDC-4) and in that
first year 641 classes were held and
19,454 students completed the class.
Over the last 20 years we have added
eight (8) hour classes (DDC-8) Attitudinal Dynamics of Driving and an eight
(8) hour alcohol program for minors
charged with alcohol offenses; Alive at
25 for drivers between the ages of 1824; a substance abuse module for teens
with minor alcohol or marijuana possession offenses; in 2000 DDC-4 became
available on-line; in 2001 the Live-Victim Impact Panel for DUI offenders and
2011 the Behavioral Choice Module
(BCM) a four (4) hour course for youth
with ordinance violations; these programs have trained 450,000 students.
This collaboration also offers other programs to the court and community in-

cluding the Family Parenting Program,
Court Services Program – which provides volunteers to assist adult and juvenile probation with mentoring,
tutoring and group reporting.
They have also participated in the GirlWise Conference, Lake County Underage Drinking Prevention Task Force,
Mundelein Stand up Coalition and the
National Safety Council Teen Driver
Safety Forums.
Today there are 35 instructors who are
led by the Director of Judicial Services
for CLC, Peggy Miller. Their hard work
and dedication has made our 20 year
collaboration a true success story.
The night of August 3, the 19th reaffirmed our commitment to this partnership to ensure that we lead the way in
development of educational opportunities for those citizens who come before
the judges in Lake County.
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Cy Pres and Lake County
T
he following is based on a true
story, as they say.

A client comes to your office, hopping
mad. “I just received another blasted junk
fax from Godk n o w s - wh o
and the paper
clogged my
machine for
an
hour!
There oughtta
be a law!!”
“There
is,”
you counsel
him, and he
By
can even get a
statutory
penalty of either $500 or
up to $1,500
for each fax he’s received. (47 U.S.C. 227).
“Brilliant” he replies, “sign me up!” You
do, and to make it worth your while, you
intend to plead into your complaint the
other thousands of people who most certainly received the same blast fax your
new client did—after all, the sender must
have a list of numbers the fax went to.

Stephen J.
Rice

You file the complaint, do discovery, get
the class certified, and eventually settle
with the defendant junk-faxer for hundreds of thousands of dollars ($500 per
fax adds up quickly). Now, as in many
class actions, you’re left with a pot of
money that will go unclaimed from the recipients whom your class action has benefitted. The court already approved a
generous fee for your work, your client received his $1,000, and now the remaining money must be somehow disposed of.
As you do a dozen times per day, you think
out loud:
“How can I help Prairie State Legal Services

and the Lake County Bar Foundation?!”1

Meet Cy Pres
Cy pres (pronounced see- or sigh-pray)
translates literally to “as near as” and is
the equitable doctrine “under which a
court reforms a written instrument with
a gift to charity as closely to the donor’s
intention as possible, so that the gift does
not fail.” Black’s Law Dict. (9th ed. 2009).
In the context of a class action, for which
the doctrine has been adapted, cy pres is
used “to distribute unclaimed portions of
a class-action judgment or settlement
funds to a charity that will advance the interests of the class.” Id. As one court explained in the context of a class action,
“courts have approved creating cy pres
funds[] to be used for a charitable purpose
related to the class plaintiffs’ injury[]
when it is difficult for all class members to
receive individual shares of the recovery
and, as a result, some or all of the recovery remains.” In re Pharmaceutical Industry Avg. Wholesale Price Lit., 588 F.3d 24,
33 (1st Cir. 2009).

In an early example of cy pres outside of
the class-action context, a court directed
funds that were earmarked for abolishing
slavery to instead provide charity to poor
African-Americans. Jackson v. Phillips, 96
Mass. 539 (1867). For an example from
the modern era, plaintiffs brought a consumer class action against pharmaceutical companies, who the plaintiffs accused
of fraudulently inflating drug prices. In re
Pharmaceutical, 588 F.3d at 33. A settlement created a fund totaling $24 million,
most of which the parties expected to go
unclaimed, in part because some of the
drugs at issue were used to treat prostate
cancer, and many of the class members
were elderly, dead, or would soon die. The
proposed settlement therefore included a
cy pres award to a “mutually acceptable

charitable organizations funding cancer
research or patient care”—a cause related
to the injury the plaintiffs’ suffered.

For a junk-fax lawsuit, a direct charitable
purpose is not so readily apparent; there
are no charities or other benevolent institutions that exist to address the scourge of
junk faxes. Cy pres functions nonetheless,
for where no charitable purpose relates directly to the class plaintiffs’ injury, courts
authorize distributions to nonprofit charitable organizations whose work indirectly
benefits the class members and advances
the public interest. See Black’s Law Dict.
(9th ed. 2009).
Cy Pres in Illinois
In Illinois, the cy pres authority of a court
exists within the framework of a 2008
statute in the Code of Civil Procedure that
directs funds to legal aid organizations.
735 ILCS 5/2-807. The statute functions
in conjunction with the Illinois Equal Justice Act, 30 ILCS 765/1 et seq., which is
an Act that creates the framework for
funding legal services organizations in Illinois.2
Among § 2-807’s other technical requirements, “eligible organizations” are
defined as not-for-profit organizations
that have been in existence and tax exempt for at least three years and have the
“principal purpose of promoting or providing services that would be eligible for
funding under the Illinois Equal Justice
Act.” 735 ILCS 5/2-807(a). An organization is eligible for funding under the Equal
Justice Act if it provides legal services directly, or if it provides information for people entering the justice system through
things like legal services hotlines, information centers, self-help assistance desks,
or dispute resolution services. 30 ILCS
765/15.

1 Prairie State occupies the first floor of the round building located at 325 West Washington Street in Waukegan, and “offers free legal services for low income persons and those over 60 who have serious civil legal problems and need legal help to solve them.” www.pslegal.org. The Lake County Bar Foundation is the philanthropic arm of the Lake County Bar Association and annually donates money to law-related organizations throughout Lake County.
http://lakebar.org/foundation-overview.
2

Under the Equal Justice Act, a “qualified civil legal services provider” is “a civil legal services provider that (i) makes financial eligibility determinations before providing civil legal services; (ii) has demonstrated its commitment to the provision of high quality civil legal services to clients and has operated for at least 2 years;
and (iii) received and expended cash funds in Illinois in the previous fiscal year in the amount of at least $200,000 for the provision of civil legal services.” 30 ILCS
765/10. Prairie State Legal Services is one example of such a provider.

8
Section 2-807 sets forth two slightly different requirements for residual funds for
class actions depending on whether a case
settles (as do the vast majority) or goes to
judgment. For settlements, Illinois courts
are required to award at least 50 percent
of any residual funds to an “eligible organization.” 735 ILCS 5/2-807(b). The
other 50 percent should also go to “eligible organizations” unless the parties suggest another type of organization and the
court “finds there is good cause to approve
such a distribution as part of a settlement.” On the contrary, for judgments,
the residual funds must go wholly to an
“eligible organization.” 735 ILCS 5/2807(c). With § 2-807, the legislature has
sought to promote the funding needs of
legal services organizations.
How can I help Prairie State Legal
Services and the Lake County Bar
Foundation?
Directing cy pres funds to Prairie State
Legal Services meets the requirements of
735 ILCS 5/2-807 and, correspondingly,
promotes the goals of the Illinois Equal
Justice Act. In fact, Prairie State has been
the recipient of approximately 10 such
awards in the past five years. The awards
have ranged in value from a few hundred
dollars, to several six-figure awards.
Similarly, directing cy pres funds to the
Lake County Bar Foundation (LCBF) also
meets § 2-807’s mandates. The LCBF is
unquestionably the type of organization
for which a court is likely to find “there is
good cause to approve [a cy pres] distribution as part of a settlement.” The money
the LCBF donated in 2010 illustrates that
its charitable giving largely overlaps with
the goals of the Equal Justice Act: the
Foundation’s major recipients were
Prairie State, the Family Visitation Center
of Lake County, and Nicasa’s Teen Court
program. Smaller donations went to help
fund the operation of the help desks the
Lake County Bar Association has created.
In fact, over the past several years, the
LCBF has been the recipient of several cy
pres awards arising out of class-action lit-

The Docket
igation in the 19th Judicial Circuit.
Were a class action to go to judgment, it’s
a closer call as to whether the LCBF is an
“eligible organization” under § 2-807. By
its actions, the LCBF appears to fit comfortably within that classification, since
those actions show that it has the “principal purpose of promoting . . . services
that would be eligible for funding under
the Illinois Equal Justice Act,” as noted
above. The LCBF’s stated purpose, however, is not so clearly consistent with the
purpose of the Equal Justice Act, since the
purpose focuses on many things outside
the scope of the Equal Justice Act. (By the
same token, the purpose in the bylaws
state some things within the Equal Justice
Act’s purpose, e.g. “improving and facilitating the administration of justice”).3
With a modification to its stated purpose,
however, the LCBF would likely squarely
fall within the term “eligible organization.”
For both Prairie State and the LCBF, cy
pres awards are a blessing when they
come, but they are an inherently uncertain source of funding. In part, this is due
to the relative dearth of class action litigation: the counties surrounding Cook
County, where Prairie State does much of
its work and where the LCBF is located,
are not hotbeds of class actions. Aside
from scarcity, one also never knows when
any particular lawsuit will settle, or for
what amount.
One problem facing Prairie State, in particular, is that most class actions in Illinois
are filed in Cook and Madison counties—
counties outside of Prairie State’s geographic service area. (Prairie State has 12
offices that serve 36 counties in Northern
and Central Illinois). While some states
have statutes that distribute money on a
pro rata basis, thus funneling money to
less-served areas and organizations in a
state, the system in Illinois creates a more
competitive atmosphere for obtaining
legal-aid dollars. Lawyers and judges in
Cook County are more naturally inclined
to direct money to Cook County organiza-

September 2011
tions, if only because those organizations
are more visible to them. The Chicago Bar
Foundation’s website lists over 45 firms
that directed cy pres awards to it over the
past several years; the Legal Assistance
Foundation of Metropolitan Chicago received $229,984 in 2009 alone.4 Of
course, there is great need in Cook County,
but Prairie State never suffers from a
dearth of clients, either. Particularly now,
where interest rates are so low, thus reducing the money legal services organizations obtain through IOLTA and
charitable foundations, Prairie State needs
additional sources of revenue.
The competition for legal-aid dollars is not
just a state-wide affair, as this article illustrates by virtue of its boosterism for both
Prairie State and the LCBF. A cy-pres dollar for the LCBF is one less for Prairie State,
and vice versa (although the LCBF is also
a large supporter of Prairie State, as noted
above). The bulk of the LCBF’s current endowment actually came from cy pres
awards (and the fact pattern at the outset
of this article was not picked randomly!).
Both organizations are worthy recipients,
and § 2-807 supports splitting awards
such that both organizations can benefit.
There is, in fact, a good reason to direct
money simultaneously to the LCBF and
Prairie State. Giving to both organizations
is the functional equivalent of balancing
an investment portfolio with some longerterm, lower yield investments, but also
some short-term, higher-yield ones. On
the long-term side of the ledger exists the
LCBF, which primarily holds its funds and
distributes a relatively small amount each
year, allowing the fund to grow over time
and perpetuate itself and the LCBF’s mission. This necessarily reduces the immediate impact of the money, but sets up an
investment vehicle that will provide regular funding to legal aid organizations long
into the future.
On the other side of the ledger exists
Prairie State which, to provide a current
example, could fund the three positions it
has had to eliminate in the past year with

3 The LCFB’s purpose, as found in its bylaws, states: “The Foundation was established in 1960 to promote the education of lawyers and advance the science of jurisprudence. The purposes of the Foundation are: (a) promoting the charitable, educational, scientific and literary use of the Lake County Bar Association; (b) improving and facilitating the administration of justice; (c) promoting the study and research of law, the diffusion of legal knowledge and the continuing education
of lawyers; (d) publishing and distributing addresses, reports, treatises and other literary works on legal subjects; (e) acquiring preserving and exhibiting rare
books and documents, objects of art, and items of historical interest having legal significance or bearing on the administration of justice.”
4

http://www.chicagobarfoundation.org/cy-pres-awards/firms-directing-cy-pres-awards-to-the-cbf; http://www.lafchicago.org/images//laf_annualreport2009_08lr.pdf.
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a cy pres award, should one materialize.
Particularly now, where, as a result of low
interest rates on IOLTA accounts and cuts
to federal and state grants, the short-term
need for dollars at Prairie State is extremely high. And it likely will be for the
foreseeable future.
So, for those who want both immediate
bang-for-their-charitable buck, as well as
a more long-term impact, a cy pres award
in a settlement can be divided: one-half
can be donated to Prairie State (immediate impact), while the other half can be
dedicated to the Lake County Bar Founda-

tion (longer-term impact). Like balancing
the investments in your IRA, such a monetary division is a prudent approach to
charitable giving under cy pres.
Most attorneys and judges in Lake County
will likely never be involved in a class action that results in a cy pres award. Practitioners should nevertheless know about
the doctrine and who might benefit from
it. If you meet an attorney who litigates
class actions, let him or her know that
legal needs exist where you practice, and
encourage that person to consider Prairie
State Legal Services and the Lake County
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Bar Foundation as worthy recipients of cy
pres funds.
Stephen J. Rice works in the Civil Division of
the Lake County State’s Attorney’s Office. He
is a member of the Campaign for Legal Services Committee in Prairie State’s Waukegan
office. The Campaign for Legal Services raises
funds for local offices of Prairie State, generating between 7-16% of the funding those offices need to operate. He also assisted with the
Lake County Bar Foundation’s Gala, which
occurred last year, and is again planned for
this November.
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‘More than One
Multiple Domestic Relations Orders
an more than one Domestic Relations Order (“DRO”) be entered on
the same retirement plan?

C

Yes, more than one DRO can be entered
against the same plan. The Department of
Labor finalized a Regulation relating to
the time and
order of issuance of dom e s t i c
relations orders on August 9, 2010.1
The
Rule
makes it clear
how a plan is
to handle mulBy
tiple DROs.

Dorothy A.
Voigt

When would
more
than
one DRO be
entered on the same retirement plan?
• If a person is divorced more than once
while participating in same plan and
both ex-spouses receive part of the retirement benefits via DRO;
• When there is a second DRO between
the same parties revising terms of the
first DRO which was previously entered
and approved; or
• If there is a second DRO between the
same parties due to post- decree support

issues that are resolved by payment
from a retirement plan.
One of the requirements for a DRO to be
qualified under the Employee Retirement
Income Security Act (ERISA ), 29 U.S.C.A.
Section 1001 et seq, is that it does not require a plan to:
• Provide a type or form of benefit, or any
option, not otherwise provided under
the plan2
• Provide increased benefits on the basis
of actuarial value3
• Pay benefits to an alternate payee which
are required to be paid to another alternate payee under another order previously determined to be a Qualified DRO4
A second DRO could raise all of the above
issues. The plan cannot provide an alternate payee with a type or form of benefit
that the plan does not offer. For example:
Assume that after the parties divorce, a
DRO is entered against a 401(k) plan providing the alternate payee with a sum of
money. That DRO is qualified by the plan
and the funds are paid out. Subsequently,
the parties decide to have a sum paid from
the 401(k) plan for child support. A second DRO is then entered providing for a
monthly payout from the plan for child
support. However, the plan does not offer a
monthly annuity as an option. If the second DRO had provided for another lump
sum, then the plan
could qualify it. Because it requires
payment of an option that the plan
does not provide, it
cannot be qualified.
A similar problem
1

could occur with a defined benefit plan.
For example: The Participant divorces and
a DRO is entered giving the spouse a separate interest in a portion of the pension
benefit based upon the alternate payee’s
life expectancy. The Participant later remarries and then retires and commences
benefit payments in the form of a straight
life annuity based upon the Participant’s
life expectancy for the portion of the benefits which remained in the Participant’s
name. This would have required the current spouse to waive surviving spouse
rights5 and would not have any effect on
the benefit provided to the first ex-spouse.
After starting benefits, the participant divorces the second spouse and a DRO is
presented to the plan giving the second
spouse alternate payee a survivor right.
The survivor right has already been
waived on the Participant’s benefits. After
starting an annuity, the plan does not
allow re-annuitization (re-calculation of
the annuity).6 The DRO requires the plan
to offer a form of a benefit that no longer
is valid. The parties could have entered a
shared interest DRO providing the second
alternate payee with benefits during the
participant’s lifetime, but not a survivor
benefit.
It is also possible for a second DRO to be invalid because it provides the second alternate payee with a benefit previously
assigned to the first alternate payee.
It is important to know that more than
one DRO can be submitted and qualified
by a retirement plan. It is also important
to know what was done in the prior DRO,
what type of plan you have and what type
of benefits are offered so that all DROs
submitted can be qualified.
29 C.F.R. §2530.206 also discusses tim-

29 C.F.R. §2530.206
ERISA §206(d)(3)(D)(i) & IRC §414(p)(3)(A)
3 ERISA §206(d)(3)(D)(ii) & IRC §414(p)(3)(B)
4 ERISA §206(d)(3)(D)(iii) & IRC §414(p)(3)(C)
5 ERISA §205
6 ERISA §205(h)(2); 26 CFW 1.401(a)-20; Zangara v. International Painters and
Allied Trades Industry Pension Fund, 2010 WL 1407306 (W.D. N.Y. March 31,
2010).
2
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Bite at the Apple’
and Death Are No Bar to Benefits
ing issues regarding DROs and clarifies issues regarding DROs issued after the death
of the Participant. This regulation permits
the plan to qualify a DRO entered after the
death of the Participant. For example:
Parties divorce and the plan receives a
DRO which is rejected. Subsequently the
Participant dies while actively employed.
A second DRO is entered correcting the
defects in the first DRO. The second DRO
may be treated as a QDRO and does not
fail because it is issued after the death of
the Participant.
The notes to the Regulation state that the
plan should process a DRO submitted after
the death of the Participant, even if no
prior DRO had been issued before the Participant’s death. What the notes do not
state is how long after a Participant’s
death a DRO may still be submitted and

qualified. I can foresee this becoming an
issue resulting in litigation in the future as
most retirement plans provide benefits to
a beneficiary. If the DRO is submitted after
the plan pays a beneficiary, (who presumably is not the alternate payee), then the
plan will have no funds left to pay an alternate payee who might have otherwise
qualified for benefits.
In Kennedy v. Plan Administrator for
DuPont Savings & Investment Plan, 555
U.S. 285, 172 L.Ed. 2d 662, 129 S.Ct. 865 (
2009), the Court held that the plan does not
have to look outside of the documents filed
with the plan to determine who to pay. If no
DRO is filed with the plan, then the plan may
not have to honor the DRO submitted after
the Participant dies if a beneficiary has already been paid. A court decision may be
necessary to tell us how much time an al-

ternate payee has after a Participant dies to
submit a DRO to the plan.
While it is good to know that a plan can
qualify a DRO submitted after the Participant’s death, for now, the best way to ensure that you will not have a death issue
is to submit the DRO as soon as possible
after an order is entered creating a right
to receive benefits from a retirement plan
via a DRO.
Dorothy A. Voigt has practiced with Schiller
DuCanto and Fleck LLP since 2000. She concentrates her practice on the evaluation and
analysis of retirement plans in association
with the litigation of complex family law matters. Ms. Voigt is pursuing an L.L.M. in Employee Benefits at John Marshall Law School
and received her Juris Doctor degree from IIT
Chicago-Kent College of Law in 1992.
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2nd Annual Shred Event
Friday, September 9, 2011 from 8 - 11 a.m.
At LCBA Office: 300 Grand Ave • Waukegan
Clear out your storage space of outdated files and
enjoy a cup of coffee with fellow LCBA members.
Bring your old storage files to the LCBA to be
shredded in accordance with NAID (National Association for Information Destruction) and the operational security standards for HIPAA, FACTA,
and GLB.
Please notify us at 847-244-3143
if you plan to shred
more than 10 banker
boxes of material.

Arbitrator Training for Mandatory Arbitration
19th Judicial Circuit, Lake County
(Current Arbitrators who would like a refresher are also encouraged to attend)
An arbitrator training seminar for Lake County has been scheduled for Friday afternoon, October 21, 2011. Completion of the seminar provides the necessary
certification to become an arbitrator for the mandatory arbitration program. To be eligible for certification you must meet the following requirements per local
rule 17.02(b):
• An attorney licensed in Illinois who resides in, maintain offices in, or practices in the County of Lake to arbitrate in Lake County.
• Complete the application form available from the Arbitration Center.
• Certify that they have engaged in active practice of law for a minimum of two years within the five years immediately preceding the filing of the application.
• Eligible arbitration panel members shall be certified by attending the Arbitration Seminar prior to active service on an arbitration panel.

When:
Where:

September 21, 2011
1:00 – 4:30 p.m.
To be arranged

o I am interested in being trained to be an arbitrator in the 19th Judicial Circuit.
I have an application on file with the arbitration center waiting for training.
o Yes
o No
Name: ____________________________________________________

Please fill out the form and return by Friday, October 7, 2011:
Arbitration Center
415 West Washington Street
Suite 106, Waukegan, IL 60085

Firm Name: ________________________________________________
Business Address: ___________________________________________
___________________________________________
Business Telephone Number: __________________________________

If you have any questions, please call the Arbitration Center
at (847) 360-5747

Business Fax Number: ________________________________________
E-mail Address: _____________________________________________

September 2011
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The Consequences of
Unauthorized Practice of Law:
Changes in the Nullity Rule
he harsh and sometimes arbitrary
consequences to a party due to the
unauthorized practice of law retreated a bit with two cases, the Illinois
Supreme Court’s 2008 opinion in Applebaum v. Rush
Univ. Med. Ctr.,
231 Ill. 2d
429, and the
First District’s
recent decision
in Downtown
Disposal Services, Inc. v. City
of
Chicago,
407 Ill. App.
By
3d 822 (1st
Dist. 2011),.
Litigants
should be on
notice that Illinois courts have been demanding more
than a mere showing of unauthorized
practice of law when asking for an application of the nullity rule, which makes any
proceeding where a layperson appears on
behalf of another individual or a corporation a nullity.

T

Andrew J.
Wrona

Historically, the appellate courts have been
inconsistent in their application of the rule.
Some courts apply the rule as a matter of
course. See, e.g. Housing Authority of County
of Cook v. Tonsul, 115 Ill. App. 3d 739, 740
(1st Dist. 1983) (automatically applying
nullity rule where non-attorney filed complaint on behalf of municipal corporation);
Blue v. People, 223 Ill. App. 3d 594, 597
(2nd Dist. 1992) (automatically applying
rule where father attempted to bring
habeas action on behalf of son); Ratcliffe v.
Apantaku, 318 Ill. App. 3d 621, 627 (1st
Dist. 2000) (automatically applying rule in
wrongful death action brought by decedent’s daughter). Other courts look to the
purposes of the rule and apply it when it
makes sense to do so. See, e.g. Berg v. MidAmerica Indus., 293 Ill. App. 3d 731, 73738 (1st Dist. 1997) (considering the

purpose of the nullity rule and deciding to
apply it where non-attorney filed complaint
on behalf of a corporation); Pratt-Holdampf
v. Trinity Med. Ctr., 338 Ill. App. 3d 1079,
1083-85 (3rd Dist. 2003) (considering the
purposes of the rule and declining to apply
it in wrongful death case brought by decedent’s wife where she filed complaint at direction of an attorney who soon after
appeared in the case). In recent decisions,
the Illinois Supreme Court has indicated a
preference for the latter, more flexible approach, and the First District Appellate
Court followed its lead in the latest case to
address the subject, Downtown Disposal.
Still, the Illinois Supreme Court did not
apply the rule in one recent case because it
found that counsel for plaintiff Ford Motor
Credit was a duly licensed attorney and his
firm’s failure to have registered with the
court as a professional corporation did not
constitute the unauthorized practice of
law. Ford Motor Credit Co. v. Sperry, 214 Ill.
2d 371, 391 (2005). The court nonetheless found it necessary to comment on the
purpose of the nullity rule and found that
its underpinnings were of no application to
those facts. Id. The rule’s purpose is “to protect litigants against the mistakes of the ignorant and the schemes of the
unscrupulous and to protect the court itself in the administration of its proceedings
from those lacking requisite skills.” Id. at
389-90. The dicta of Sperry became central to the holding in the court’s fuller treatment of the nullity rule in Applebaum v.
Rush Univ. Med. Ctr., 231 Ill. 2d 429
(2008).
Applebaum involved a wrongful death suit
brought by the decedent’s son, Michael Applebaum, on behalf of the estate. Id. at
431-32. Applebaum signed the complaint
as the “Attorney for Plaintiff.” Id. at 432.
When he signed the complaint, he was an
attorney licensed to practice in Illinois, but
one year prior to filing the complaint, had
elected “inactive status” with the ARDC. Id.
When Applebaum filed an amended com-

plaint, signing it as a pro se plaintiff, the defendants sought dismissal on the basis that
the original complaint had been initiated
by a person unauthorized to practice law
and should be declared a nullity. Id. at 433.
Prior to the dismissal hearing, Applebaum
regained active status as an Illinois attorney. Id.
The Illinois Supreme Court held that Applebaum’s conduct while on inactive status
did not amount to the unauthorized practice of law. Id. at 444. However, because the
case came before the court as a certified
question regarding application of the nullity rule, the court rendered an opinion on
the rule’s potential application. Id. at 446.
The court held that the rule should not
apply, because doing so would not further
its purpose of protecting the public and the
integrity of the court. Id. Importantly, the
court addressed the application of the nullity rule as permissive rather than mandatory, to be applied only where doing so
serves its intended purpose, and no other
remedy is available. Id. at 435.

14
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In Downtown Disposal, the First District followed Applebaum’s language and focused on the purposes of the nullity rule. A president
of a corporation filed pro se complaints challenging default judgments the City of Chicago had obtained against his company for
ordinance violations. Downtown Disposal, 943 N.E.2d at 187-88.
Six months later, the attorney for the corporation appeared in the
case and sought to amend the complaints. Id. at 188. The defendant successfully moved to dismiss the complaints based on the
nullity rule. Id.
The appellate court reasoned that the defendant City did not suffer
“from the schemes of the unscrupulous or the mistakes of the ignorant,” because it failed to notice the complaints were not signed
by an attorney until the corporation’s counsel filed his appearance
six months later. Id. at 197. Further, there was no evidence that
the actions of the non-attorney president in any way corrupted the
proceedings or harmed his corporation. Id. at 198. The appellate
court declined to apply the nullity rule and permitted the corporation to file an amended complaint. Id.
The First District’s treatment of the nullity rule in Downtown Disposal appears to be the logical next step after Applebaum, but the
First District will not have the last word. On May 25, 2011 the Illinois Supreme Court granted leave to appeal in Downtown Disposal
(Docket No. 112040).
Andrew Joseph Wrona graduated from The John Marshall Law School
with his J.D. in 2011 with an interest in criminal law and civil rights litigation. This article was written with the assistance of the Morrissey
Scholar program at The John Marshall Law School.
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Foreclosure Procedures and
Non-Lien Remedies
C
ontractors, subcontractors and
suppliers know that they may put
liens on property to protect their
payments. In the event they are not paid,
a foreclosure proceeding is instituted to
sell the property and create a fund to pay
off all mechanics lien
claimants.
Additionally,
even without
lien
rights,
some recovery
is also possible.

Evidence must
By
be produced at
the trial or arbitration
showing that
the claimant
is entitled to recover the amount listed on
its lien claim. This article sets forth what
that evidence is.

Margery
Newman

Foreclosure Procedures
Amount Due
The amount due is generally the contract
amount. Section 1 of the Mechanics Lien
Act gives the original contractor a lien
“for the amount due him” while Section
21 of the Act gives a subcontractor a lien
for “the value” of the materials, apparatus, machinery or fixtures described in
that Section and furnished by such a
claimant. 770 ILCS 60/1 and 21.

Value
If a claimant does not have a written or
oral contract, it must rely upon a theory of
contract implied in fact or contract implied
in law (quantum meruit). If this is the case,
the issue of value becomes less clear. There
is no prima facie evidence of the value of the
work, and the burden of proof is on the
claimant to provide evidence of value. This
may be done through an expert witness,
who can establish the reasonable value of
any improvements.
Extras
Recovery for the value of extra work has its
own set of elements. The most frequently
cited case in this area is Watson Lumber v.
Guennewig, 226 N.E.2d 270 (Ill. App. 5th
Dist. 1967). In Watson, the court stated
that the burden of proof on the claimant is
to establish by clear and convincing evidence
five elements necessary to recover for extras. These five elements include:
• That the work was outside the scope of
the original contract
• That the extra work was ordered at the
direction of the owner
• That the owner agreed either expressly
or impliedly to pay for the extra work
• That the extra work was not voluntarily
furnished by the contractor
• That the extra work was not rendered
necessary by any fault of the contractor

The elements set forth in Watson were relied upon in Curran Contracting Co. v. Woodland Hill Dev. Co., 602 N.E.2d 497 (Ill. App.
2d Dist. 1992). In Curran, a paving subcontractor brought an action against the
owner and contractor for extra work it performed in paving certain roads in a townhouse development. The contractor had to
undercut unexpected poor soil in order to
prepare the sub-base for the weight of the
asphalt. The contract did not require the
claimant to undercut the soft spots, and
this additional work was requested by the
owner through the general contractor.

The court went into a detailed analysis
using the elements of the Watson case and
found that the contractor in Curran was indeed entitled to additional payment for its
extra work.
When the value of the extra work is at
issue, the claimant must prove the following:
• The actual cost of the work done in compliance with the terms of the original
contract
• The claimed extras to the original contract were separately agreed upon between the parties
• The agreed or reasonable costs of such
alterations or extras. Blohm v. Kagy, 94
N.E.2d 516, 518 (Ill. App. 4th Dist.
1950)
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In this case, the court held that “since the
allegations of the complaint concerning
the total cost of the work done were denied
by the Answer and were in issue, the burden of proof to show this total was upon
the plaintiff.” Id.
Substantial Performance
Courts have allowed lien claimants to recover even when their work has only been
substantially completed. While the general
rule is that the Mechanics Lien claimant
must show complete performance as a prerequisite to enforcement of its lien, substantial performance of the contract made
in good faith will generally entitle the
claimant to enforce a lien. Folk v. Central
Nat. Bank & Trust Co. of Rockford, 567
N.E.2d 1 (Ill. App. 2d Dist. 1990).

honest and faithful performance of the
contract in its material and substantial
parts, with no willful deviation from, or
omission of, the essential elements of contract. Id.
The court then went on to hold that substantial performance is hard to define and
each case depends on its own relevant
facts. The court held that the burden is on
each claimant to prove the elements of substantial performance in order to enforce its
lien. Id.
In Folk, however, it was determined that the
contractor had not even substantially completed its work.

In Folk, the contractor (Randy Folk d/b/a
Folk Blacktop Concrete Construction) entered into a contract with the beneficial
owner of a land trust, Byron Dragway, Inc.,
to resurface a dragstrip. The work was performed but the owner failed and refused to
pay Folk for its work, alleging that the work
was improperly performed.

A contractor whose performance
amounts to less than substantial performance is not entitled to the contract price. If there is not substantial
performance, then the contractor can
recover, under a theory of quantum
meruit, only the reasonable value received by the purchaser and above the
injury suffered by the builder’s
breach. Id.

In Folk, the court held that a contractor is
not required to perform perfectly, but rather
is held only to the duty of substantial performance in a workmanlike manner. Id. A
contractor must prove that there was an

Recovery Without Lien Rights
Unjust Enrichment
Unjust enrichment is a doctrine that is not
contractual, but rather equitable in nature.
The basis of the claim is that a party to the

Brown Bag
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12:15 – 1:15 p.m.
Courtroom C-201
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construction project (such as a lender,
owner, or general contractor) has been enriched by work performed.
Unjust enrichment may be used when the
lender takes over a troubled project. The
theory of unjust enrichment against the
lender is that the increased proceeds which
will be received by the lender when it eventually sells the property would unjustly enrich the lender to the claimant’s detriment.
The Doctrine of Quantum Meruit
Quantum meruit is an obligation imposed
by law in the form of quasi-contract. The
theory of recovery is based upon unjust enrichment for the reasonable value of services rendered.
In order to calculate the value of the work
performed, the contractor must prove the
fair market value of services or material
provided prior to the termination of the
work. From this is subtracted the remedial
work costs and any payments received by
the contractor.
Fraud and Misrepresentation
In order to establish that the owner or contractor committed fraud, the claimant
must prove the following:
• A party knowingly misrepresented or
concealed information
• The information was material to the contractor’s performance
• The other party intended the claimant to
rely on the misrepresentation
• The claimant did in fact rely on the information
• The claimant was damaged
In Illinois, it is extremely difficult to enforce
a claim of fraud in the construction arena.
This is due to the Moormon Economic Loss
Doctrine. The Economic Loss Doctrine
holds that a claimant cannot recover in tort
for breach-of-contract damages.
Negligent Disbursement of Funds
A lender has a duty to ensure that disbursements are properly made.
Filing Suit
After a notice of lien claim has been served
by a subcontractor and a lien has been
recorded by either the general contractor
or the subcontractor, a suit or claim for lien
may be filed within two years from the

September 2011
completion, or the furnishing of extra or
additional labor or materials. 770 ILCS
60/9.
While two years is the outside limit, in the
event a subcontractor is not paid within ten
days after the service of its notice of lien
claim, it may file suit.
If any money due to the laborers, materialmen, or Subcontractors be not
paid within 10 days after his notice is
served..., then such person may either
file a claim for lien or file a complaint
and enforce such lien within the same
limits as to time and in such other
manner as hereinbefore provided for
the contractor...., or he may sue the
owner and contractor jointly for the
amount due in the circuit court, and a
personal judgment may be rendered
therein, as in other cases. 770 ILCS
60/28.
Removal of Lien
Whenever a claim for lien has been filed but
there is a failure to institute suit to enforce
the Mechanics Lien claim, a demand to enforce such lien may be made by the owner,
lienor, or any person interested in the real
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[W]here there is a failure to institute
suit to enforce the same [claim for lien]
after demand,...the person filing the
same or someone by him duly authorized in writing so to do, shall acknowledge satisfaction or release thereof, in
writing, on written demand of the
owner, and on neglect to do so for 10
days after such written demand, he
shall be liable to the owner for the sum
of $2,500 which may be recovered in
a civil action. 770 ILCS 60/35.

Conclusion
A lien claimant has only an inchoate right
to a lien which must be perfected in accordance with the requirements of the Mechanics Lien Act. Once this fact has been
proven, a claimant must prove that it has
performed its work in a good and workmanlike manner, or has a reasonable excuse for non-performance. Whether the
claimant has performed is usually a question of fact. If a claimant fails to establish
any one of the allegations of its complaint,
the court will deny the relief requested.

The demand to enforce the lien must be in
writing and service may be on the person,
or his or her agent or attorney claiming the
lien, or by registered or certified mail, return receipt requested. The demand to enforce the lien must require either that suit
be filed or answer filed in a pending lawsuit
within 30 days. In the event the lienor fails
to comply with the 30-days written demand, the lien is forfeited. In order to complete the forfeiture, suit must be filed
alleging failure of the lien claimant to comply with the written demand as listed
above.

A Chicago attorney concentrating in construction law, Margery Newman’s practice includes
complex construction litigation in both the private and public sectors. Ms. Newman’s clients
include owners, general contractors, specialty
trade contractors and disadvantaged business
enterprises. Ms. Newman has a particular emphasis in construction defects litigation, counseling clients on the drafting and negotiating of
construction contracts, mechanics’ lien claims
and foreclosure actions. Ms. Newman also
counsels clients in the areas of DBE, WBE and
MBE certification and compliance.

estate.

The Docket

18

September 2011

LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?
The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS provides
member attorneys with an opportunity to build business through client referrals. The service benefits the
public by helping callers quickly find an attorney in the area of law in which they need help. The LRS is
widely publicized and all LCBA members in good standing who carry the required malpractice insurance
are eligible to join.
The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to
locate legal representation is frustrated by a lack of experience with the legal system, a lack of information
about the type of services needed, or a fear of the potential costs of seeing a lawyer.

Available Referral Panels
• Administrative
• Appellate
• Commercial

• Consumer
• Criminal
• Employment

• Environmental
• Family
• Real Estate

• Estate Planning, Wills,
Trusts and Probate
• Personal Injury /
Property Damage

Call the LCBA Office (847-244-3143) with questions
or download the procedures and application from our website at www.lakebar.org.

Start taking advantage of all the LRS has to offer!
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Board of Director’s Meeting
Prior Minutes
A motion was duly made, seconded, carried and it was resolved that the minutes from the
June, 2011 Board Meeting were
approved.

Minutes
By

Keith
Grant,
Secretary

New Members
A motion was duly made, seconded, carried and it was resolved that the Board approved
new members to the Lake
County Bar Association. The
Board, on behalf of the bar, welcomes the following members:
Attorney Membership
Alan S. Kaufman
Frederick Aiossa
Carey A. Aiossa
Katie Pinter
Thomas Edgeworth
Tim Johnston
Treasurer’s Report
As of June 30, 2011, the bar is
holding $55,348.17 in its accounts. The Association recently
made its annual loan payment to
the Bar Foundation, bringing the
outstanding
balance
to
$17,438.03. The June 30 accounting does not take into account the golf tournament. The
tournament is expected to generate a profit of approximately
$5,000 and the feedback of all
participants has thus far been favorable without exception, from
the quality of Thunderhawk as a
venue to the excellence of sponsorships and raffle gifts. Special
recognition is given to board
member Michael Ori, whose efforts ensured the success of this
event.
In examining the projected
budget and actual incomes and
expenditures, Executive Director
Boadt noted that while certain
line items (particularly employee
expenses and seminar costs) exceeded the budgeted amounts,

income from dues also exceeded
budgeted projections. The Treasurer and Finance Committee are
expected to continue to explore
the budgeting process and seek
ways to more accurately predict
both income and expenses during the budgetary cycle. Part of
the increase in dues income is attributable to LCBA Program Administrator Virginia Elliott,
whose efforts have greatly reduced the amount of outstanding and overdue dues. It is also
expected that the restructuring
of the Lawyer Referral system
will further increase revenue.
A motion was duly made, seconded and carried and it was resolved to approve the Treasurer’s
Report.
Dues Collection
There are currently 181 members whose dues are currently
owing. Of those, 30 are one full
payment cycle in arrears (payment having been due 12-3110). Numerous notices have
been sent to those members encouraging payment without effect. A motion was duly made,
seconded and carried and it was
resolved that the 30 attorneys
one full billing cycle in arrears
are immediately dropped from
the rolls of membership of the
Association.
Currently, the Association ByLaws indicate that members 90
days or more arrears in dues
payment will be considered
delinquent and referred to the
Board for action. Thereupon, the
Board may declare that such
persons are no longer members
of the Association. It was the
sense of the Board that, particularly given the language of the
By-Laws precluding Board action until after the Treasurer has
“diligently [sought] to collect

MEMBERS PRESENT
Perry Smith
President
Marjorie Sher
First Vice-President
Steve McCollum
Second Vice-President
Michael Conway
Treasurer
Keith Grant
Secretary
Elizabeth Rochford
Immediate Past President
Hon. Joann Fratianni
Donald Morrison
Gary Schlesinger
Hon. Daniel Shanes
Mark Van Donselaar
Chris Boadt
Executive Director
Rebecca Whitcombe
Liaison from The Docket

and after notice to the member,”
the removal of delinquent members should not require further
Board action but should be automatic subject to the member’s
payment of all outstanding dues.
A motion was duly made, seconded and carried and it was resolved that the By-Laws
Committee shall investigate this
issue and make such recommendations as it deems appropriate.
Recent dues payment alternatives to the traditional bi-annual
payment (either a single annual
payment or twelve separate
monthly payments) are gradually gaining traction. Currently
there are 134 members making
a single annual dues payment,
while only 5 have elected to pay
their dues on a monthly basis.
A recent letter to LCBA members
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claiming Life Attorney Member status sought to confirm
that those members were no
longer actively engaged in the
practice of law. This resulted in
5 members returning to Active
Member status. Most responses confirmed the member was no longer actively
engaged in the practice of law
and this coincided with his or
her ARDC status of “retired”.
A number of previously designated Life Attorney Members
failed to respond. Of those,
most show an ARDC status of
“retired” while a few non-responders show an ARDC status of “active.”

hotel. It was reported that the
Committee was unable to generate sufficient committed interest.

A motion was duly made, seconded and carried and it was
resolved that, pursuant to ByLaws, the Board gives consent
that (with certain exceptions)
the members affirming they
are no longer actively engaged
in the practice of law are
hereby granted Life Attorney
Membership.

President Smith reports that
the co-chairmanship appointments for each active committee are nearly concluded. Each
selected co-chairperson is required to accept and consent
to the mutual responsibilities
of the 2 co-chairs and this
process is ongoing.

A motion was duly made, seconded and carried and it was
resolved that, pursuant to ByLaws, the Board gives consent
that the non-responding members whose ARDC license status is “retired” are hereby
granted continued Life Attorney Membership.
A motion was duly made, seconded and carried and it was
resolved that, pursuant to ByLaws, the non-responding
members whose ARDC license
status is “active” will be
granted Attorney Member status and an annual dues bill
will be sent to them.
Report of the President
The Probate Committee recently sought approval to undertake a seminar in Puerto
Rico. Approval for this program was made contingent
upon the Committee demonstrating sufficient member
commitment to fulfill a roomblock contract with a resort

A motion was duly made, seconded and carried and it was
resolved that the Probate Committee was to be commended
for its efforts to offer Association members quality off-site
seminar opportunities. While
the Board does not currently
grant approval to undertake
the seminar, the Committee is
encouraged to continue to
pursue this and other off-site
programs with the support of
their committee membership.

Some members have expressed
an interest in the formation of
a Military Law and Veterans
Committee. Consistent with
Board Policy, members interested in forming a new committee must demonstrate
interest among the membership-at-large (via a petition
signed by not fewer than
twenty current members) and
create and submit an appropriate Committee Mission
Statement. Upon presentment
of the above, the Board will
again consider the creation of
a Military Law and Veterans
Committee.
The Docket Publication
Issues
A recent article submitted for
publication in The Docket appeared to take a position contrary to the interests of the
Lake County Bar Association
and Bar Foundation. The Editorial Board of The Docket responded by requesting the
author make certain changes
which would make the article
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Karen Fox with twin daughters, Claire and Grace.

Achievements and Other Notables:
Tara Ori donated a kidney to her mother. Yes, you read that
correctly! Both mother and daughter are doing well.
Assistant State’s Attorney (and former Docket editor) Karen
Fox is the proud new mom of twin girls, Claire and Grace, born
on June 28. The girls weighed 6 lbs. 8 oz. and 6 lbs.15 oz.
Adding to its drug and mental health court programs, the
19th Judicial Circuit, under the leadership of Chief Judge Victoria Rossetti and Judge John Phillips, has begun a special
court call for veterans, as reported in the Daily Herald on August 14. http://www.dailyherald.com/article/20110814/
news/708149872/
Judge Daniel Shanes recently began serving on the Board of
Directors of the Lake County Haven, which is an organization
whose mission is to “empower homeless women and their children to achieve permanent, independent living.” Lake County
Haven has served over 750 people since its founding in 1992.
http://lakecountyhaven.org.
Barbara Swanson was recently honored at a testimonial dinner for individuals who have given selfless service to the community as part of the Gurnee Days celebration.
Attorneys on the Move:
Joy C. Fitzgerald has moved down the hall at her Lake Bluff
office located at 900 North Shore Drive, and now occupies
Suite 110.
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more amenable to the interests
of the Association and Foundation. The author agreed and
the changes were made.
The Board engaged in a spirited discussion of this issue,
with opinion ranging from the
unfettered First Amendment
right of the author to write
what he wished, to the unquestioned authority of the editors to reject what they want.
It was ultimately the sense of
the Board that The Docket is the
flagship publication of a nongovernmental association. The
Docket has, as a primary responsibility, the support of the
membership and interests of
the Association and Foundation. The Docket is also responsible for giving voice to
Association members to ex-

press their opinions and give
legal analysis of important issues. The Association must,
therefore, finely balance these
sometimes competing interests
and occasionally make difficult
editorial decisions. Such decisions are of necessity case-bycase in nature. It is further the
sense of the Board that, with
the changes agreed to by the
author, the Editors are correct
in their intention to publish
the article.
Seminar Suggestion
Board Member Schlesinger
noted that recent changes to
Supreme Court Rule 1.15 may
necessitate significant changes
in the way attorneys account
for client funds. While the
ISBA is addressing this issue in
a program offered in Chicago,

THANK YOU!
The following attorneys have accepted
Pro Bono cases through Prairie State
Legal Services in August 2011.

Agnes Prindiville
Dwayne Douglas
Joel Schechter
Burr Anderson
Kathy Curtin
Ann Conroy
Thad Gruchot
Damon Park
Mike Conway
Steven Weinstock
Scott Williams
Deborah Goldberg
Julia Carpenter
To volunteer, please contact Susan Perlman
at sperlman@pslegal.org or 847-662-6925.

September 2011

something more localized will
better benefit our membership.
It was determined that the
ARDC, a representative of the
banking community and Mr.
Schlesinger will all present at a
2 hour program.
A motion was duly made, seconded and carried, and it was
resolved that Mr. Schlesinger
and President Smith will undertake to finalize this program and offer it to our
membership as soon as practicable.
Executive Session
A motion was duly made, seconded and carried, and the
Board moved to executive session.
A motion was duly made, seconded and carried, and the
Board returned from executive
session.
Announcements & Events
The Criminal Law Committee
has scheduled its Annual Conference for September 22-23,
to be held at the Pfister Hotel in
Milwaukee, Wisconsin. The
program will feature 8 hours
of MCLE credit with approval
of as many as 4.5 hours of
Professionalism credit pending. The program will cover recent courthouse practice

updates, boutique court developments, caselaw update,
ARDC & Criminal Practitioners, Ethics & Social Media and
other important issues.
On October 26, the Association will hold a Membership
Luncheon featuring guest
speaker Jim Grogan of the
ARDC.
The August Board of Directors
Meeting is scheduled for August 18.
The 2nd Annual Shred Event
will be held on September 9
from 8 a.m. to 11 a.m. at the
LCBA Office.
The Estate Planning Committee will hold its annual Conference on November 10.
The Bar Foundation will hold
its Dinner Dance Gala on November 18.
The LCBA Holiday party has
been scheduled for December
16.
There being no additional
business, it was duly moved,
seconded and carried and it
was resolved that the meeting
was adjourned.

Do you have a
speaker idea or
suggestion for our
business meetings?
We would love to hear from you!
Just send a note to:
Chris Boadt (cboadt@lakebar.org)
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Months Ahead...
September 22-23, 201
Annual Criminal Law Conference
October 6, 2011
Membership Luncheon:
Featuring Justice Thomas L. Kilbride

LOOKING TO RETIRE OR
REDUCE YOUR HOURS?
IL Sup Ct Rule 1.17 now allows the
sale of law practices. Bryan A. Gutraj
is a CPA and attorney headquartered
in Mundelein who provides legal, tax,
and accounting services to individuals and businesses throughout
Chicagoland in the areas of aviation,
business, estate planning, real estate,
and tax law. He is seeking to continue
to grow through referrals and acquisitions of law and accounting firms.
Contact Bryan at (847) 393-7679 or
bryan@iltaxlaw.com
DOWNTOWN WAUKEGAN
SALE OR LEASE
222 N. County St., Two adjacent Office Condos available. 5,729 sq ft
$485,000 and 6,027 sq ft $515,000.
Both units $940,000. Seller financing available. Will lease 2,700 sq ft or
more. 35 parking spaces. City Garage
across the street. Virtual Tour:
www.tjproperties.com. (847) 6804740
DOWNTOWN WAUKEGAN
209 W. Madison - 1/2 block to Courthouse - Elevator - Parking; All or part
of suite - 5 offices, large conference
room, kitchen. First class facility. Call
(847) 244-1436.

October 25, 2011
LCBA Halloween Blood Drive
October 26, 2011
Membership Luncheon:
Featuring Jim Grogan, ARDC
November 10, 2011
Estate Planning Conference
November 16, 2011
Membership Luncheon:
Featuring ISBA President John G. Locallo
November 18, 2011
Foundation Dinner Dance Gala
December 16, 2011
LCBA Holiday Party
Please call (847) 244-3143 to confirm dates,
time and location of event before you attend

DOWNTOWN WAUKEGAN
Across from Courthouse, 275-1800
square feet. Janitorial provided. Well
maintained. Space available. 33 N.
County & 325 Washington. Please
call Ron Pollack at (847) 482-0952.
OFFICE BUILDING FOR SALE
218 N. County St, Waukegan, 2,457
sq ft masonry building. 13 Parking
spaces. City Garage across the street.
Asking $245,000. Seller financing
available. Virtual Tour: www.tjproperties.com. (847) 680-4740.

23

(847)

244-2272

1534 Washington Street • Waukegan
FREE pick-up & delivery to LCBA Members
Serving Lake County for 42 years

Banners
We can
Signs
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Mailing
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Fulfillment
Fast Copies
Vehicle Wraps
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by

Scott B. Gibson
President, Lake County Bar Foundation

LCBF 2011-2012

We Are Off and Running!
n behalf of the newly elected LCBF Board including myself as President, Vice President and Gala
Chair Michael Nerheim, Secretary Melanie Rummel, Member Peter Schlax and Liaison Judge
Daniel Shanes, we invite you to join us for a great Foundation year of charitable giving, legal education, and camaraderie. Board meetings are held at the LCBA office and open to all members of the
LCBF. We welcome you to join us on at any of the following scheduled meeting dates:

O

Thursday, September 8, 5:00 p.m.
Thursday, December 1, 5:00 p.m.
Thursday, March 8, 5:00 p.m.
The LCBF Gala Committee is off and running and has secured the Genesee Theatre for our Gala on Friday, November 18. Please consider joining the Planning Committee and supporting our Foundation
Gala which is the main fundraiser to support our charitable giving purpose of the Foundation.
We have a full agenda for our September meeting including the President’s proposal to create a true
Foundation Scholarship that will be funded and administered directly by our Foundation to Lake County
residents studying the practice of law in schools around the country. We welcome your input and ideas.
I will appoint a committee to consider creating a “Distinguished Fellows Program” of giving and recognition of patrons of the Bar Foundation including estate planning and trust giving provisions.
The new board is excited about carrying out the strong work of the past board led with great vision by
former President Rick Lessor and Vice President Kathleen Ryan. Rick and Kathleen worked hard and
effectively to implement the new vision of our Foundation into a not just a blossoming but a strongly
growing and vital legal organization serving the entire community of lawyers, judges and greater society. Please join us in continuing Kathleen Ryan’s vision of “paying it forward” in helping to support
our foundation.
We look forward to seeing you at our meetings and especially at the Gala on November 18!

Save the Date
Foundation Dinner Dance Gala
Genesee Theatre, Waukegan
Friday, November 18, 2011
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300 Grand Avenue, Suite A
Waukegan, IL 60085
Tel: 847-244-3143
Fax: 847-244-8259

Plan Your Giving
Blood Dance

Gifts

Foundation
Dinner Dance Gala
October 25, 2011

Elliot Pinsel’s
Gift Drive

Blood Drive
Every two seconds
someone needs a
blood donation and
on Oct. 25 the LCBA &
LifeSource will be
here to take it!

November 18, 2011

Support local
law-related charities
while walking the red
carpet at the Genesee
Theatre.

2011 Holiday Season
Bring a smile to a child
or adult this season,
just by fulfilling
a simple wish!

