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In the

Director’s Chair
by

Christopher T. Boadt
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am writing this message the Monday before Thanksgiving,
which happens to fall immediately after the 2nd Foundation Gala Dinner Dance – for which I have much to be
thankful.

I

Inside Front Cover . . . . . . . .$750 per issue
Inside Back Cover . . . . . . . . .$750 per issue
Back Cover . . . . . . . . . . . . . . .$600 per issue
Bar Bulletin Board
Standard Text
Rate for LCBA Member . .$1.75 per word
Rate for Non-Member . . .$2.75 per word
Bold Text
Rate for LCBA Member . .$3.50 per word
Rate for Non-Member . . .$4.50 per word
Classified Advertisement may contain as many
words, numbers, symbols and boldface type.
To place an ad or for information on advertising rates, call (847) 244-3143. Submission deadline: first day of month preceding
the month of publication. All submissions
must be made in electronic format (high
resolution PDF or JPG format at a resolution of 300 pixels per inch or more.) See
www.lakebar.org/html/docketRates.asp.
The Docket is the official publication of the
Lake County Bar Association, 300 Grand
Avenue, Suite A, Waukegan, Illinois
60085 (847) 244-3143, and is published
monthly. Subscriptions for non-members
are $45.00 per year.
Reproduction in whole or part without permission is prohibited. The opinions and positions stated in signed material are those
of the authors and not necessarily those of
the Association or its members.
All submitted manuscripts are considered
by the Editorial Board. All letters to the editor and articles are subject to editing. Publications of advertisements is not to be
considered as an endorsement of any product or service advertised unless otherwise
stated.

Building a successful event like the Gala is much like building
a snowman. Have you ever tried to build one by yourself ? It
can be very tricky. But with the support and assistance of
friends the LCBA and LCBF build exciting things together!
When building a snowman, the first snowball is not so
hard because you can roll it along by yourself and when it gets big enough you just
stop rolling. The second snowball is a little
more difficult because the nearby snow was
used up by the base of the snowman…so you have
to go out a little further for fresh clean snow. And
finally the head, you have to go out even further…roll the ball perfectly and then hopefully
with the help of a friend (or two) lift it on
top of the first two snowballs, add a carrot for
a nose, two eyes made out of coal and a cap (all borrowed from friends) to finish him off.
The Lake County Bar Association and Foundation build snowmen every day. The events that we sponsor are the direct result of countless volunteer hours…pulling in resources that
are not available to just one person…but as a group working
together to achieve success.
Thank you to everyone who has worked so hard to make 2011
a successful year for the Lake County Bar Association and
Foundation. Best wishes for a Happy Holiday Season!

How to write for The Docket
The Editorial Board of The Docket is always looking for fresh and relevant articles to feature every month. Feature articles should
be a minimum of 1,500 words and a maximum of 3,500. The deadline for submissions is the first day of the month preceding
publication. Articles should be submitted electronically in Word or WordPerfect. The Editorial Board reserves the right to edit articles as they see fit to meet the needs of the publication. Please send submissions to info@lakebar.org or call (847) 244-3143
with questions.
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President’s Page
by

Perry S. Smith, Jr.
hat is a Bar Association? What is
our Bar Association doing? And,
where is our Bar Association at?
All good and legitimate questions. People
may reasonably differ on this, but in my
opinion a Bar Association is not a compilation of the various diverse groups within its
membership. Rather, it is an association
composed of diverse members, with diverse
backgrounds, but organized to bring them
all together and unify them into the common cause of our profession; to better them
in that profession and; as a consequence to
promote a climate in which all of its members stand in an equal footing to better
serve their clients and the community as a
whole. In doing so, we better ourselves, better our reputation in the community, and
hopefully better the community we serve
by providing equal access to the courts and
justice for everyone. At the same time, we
are trying to bring ourselves together to
enjoy a collegial relationship and hopefully
have a good time doing so.

W

What is our Bar Association doing to accomplish this? Well, we are working on several fronts at the same time. One avenue is
by what we do to make us better lawyers.
Part of that involves the Mentoring Program we have begun. Through this program we are trying to pass on the
knowledge of the practice of law which our
more experienced members have gained
over time through their successes, failures
and the advice given to them by those who
were here before them. I especially want to
emphasize the word “practice” in that
phrase, not just their knowledge of the law.
I don’t know about you, but when I was in
law school they taught me a lot about the
law, but nothing about the practice of law.
I was taught nothing about dealing with
opposing counsel, the judge, or the courtroom personnel such as the clerk or the
deputy. I was taught nothing about dealing
with clients, learning which client to accept and which to reject (even if they do
have a good case) and how to control the

difficult client that you do take on. I was
taught nothing about office management,
hiring and firing employees, securing office
space, office equipment, doing payroll, paying taxes or anything else that goes into the
practice of law beyond the law itself. When
we help these younger lawyers in these and
other areas, we are taking great strides to
prevent the error that reflects back on all
of us.

Brown Bag seminar on, of all things, professionalism, again at no costs to our membership. In September, LCBA Board
Member, Gary Schlesinger, in conjunction
with the ARDC presented a seminar regarding the Supreme Court Rule changes
that affect our client trust accounts and
our reporting on those accounts to the
Supreme Court. We also had another free
Brown Bag presented by our Technology
Committee chair, Keith Brin, in conjunction with the staff personnel of the Nineteenth Judicial Circuit, on the NOMAD
audio/video system for use in court during
our trials. Also, the Criminal Law Committee, co-chaired by LCBA Secretary, Keith
Grant, and, Christine Bishop, put on a great

We are also working hard on expanding,
refreshing and updating our knowledge of
the law. I think it is fair to say that our
MCLE Committee, our substantive law
committee, and their members and our
staff of Chris Boadt, Virginia Elliott,
Priscilla Copeland and Maxie Norman have
all devoted a lot of
time and energy in
making our MCLE
programs second to
none. Since June we
have had more
MCLE opportunities
for our members
than ever before. In
June, LCBA first Vice
Attorney Members
President, Marjorie
Sher helped organAfsheen D. Foroozan
ize and present a
CLE “Buffet” just
Mark Snow
prior to the reportMark Saran
ing deadline so that
our members, who
Maria V. Vasos
had been delinquent
in fulfilling their obJames K. Howard
ligations could do so
prior to the biannual
Paul Zukowski
deadline. Also, AnGemma B. Allen
drew Sagartz presented a free Brown
Kimberly Furrer
Bag seminar on immigration. In July,
William B. Jundgren
Rob Klein, the Chair
of our ProfessionalGregory S. Gann
ism Committee presented a great

Welcome

New LCBA Members
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two day seminar of substantive law and
unifying collegiality in Milwaukee. October
saw Linda Rothnagel of Prairie State Legal
Services bring us an informative seminar
presented by Jennifer Robbennolt, a professor of both law and psychology at the University of Illinois, on the psychology of
negotiations, following our VLP luncheon
with Chief Justice Thomas Kilbride. The
Family Law Committee, co-chaired by Tom
Gurewitz and Kevin Kane, presented a family law update on a broad range of topics.
That month closed out with a seminar on
Mortgage Foreclosure Defense presented by
Douglas Stiles, David Liebowitz, John
Quinn, and Judges Waites and Hoffman.

Even more is being planned for the upcoming months. But not everything is work,
work, work, learn, learn, learn. On February 24th and 25th of next year we will
present our bi-annual Gridiron Show. If
you are new to the association and don’t
know what it is, it’s a dinner, cocktail party
and show, where we make fun of ourselves
and what we do. Come out and enjoy yourselves with us at the Round Lake Beach
Cultural Center. Judge O’Malley and Janelle
Christensen are our Producer/Directors
and it is always a good time.

In November, we have had more CLE presentations. First, David Gordon organized
and arranged for the speakers at a Diversity
CLE “Buffet” where you could attend, and
pay for, from one to all of the various presentations in a day long seminar. Then, the
Trust and Estates Committee co-chairs,
Tom Pasquesi and David Lutrey organized
their committee’s annual seminar at Knollwood Country Club. Next, Ari Fiz ran a
seminar concerning ethical tips and advice.
On December 1st, Chris Boadt, Virginia Elliott and the MCLE Committee chaired by

So where does that leave our Association?
If you have been active in the Bar, you
know what a tireless and superlative job is
been done by Chris, Virginia, Priscilla and
Maxie. They have righted a ship that was in
trouble just a few years. Frankly, I don’t
know where we would be without them.
An Association like ours is heavily dues
driven in its financing. By its very nature
that has a limiting effect on what we can
do. To supplement that dues income, we are
exploring a number of non-dues, revenue
generating alternatives. The CLE’s that I

former LCBA President, Richard Kopsick
have an informative seminar on expert financial evaluations.
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have discussed and similar ones yet to come
are one of those efforts. To be quite frank,
they have helped stabilize us. But, we need
to keep it up and do even more. We are exploring a number of other revenue generating drives which we hope, will not only
keep us stable, but give us a vibrant financial future.
We are also striving to create a positive picture of lawyers and our profession; what
we are and what we do. We are expanding
the vision of the Community Outreach
Committee. One thing you can all do in
that regard is to stop by the LCBA office and
pick up an “ornament” from Virginia to
help out with Elliott Pinsel’s campaign to
brighten the holiday season of those who
do not enjoy the advantages that we have.
Next year we are also hoping to repeat our
blood drive, and we are looking into joining
the Adopt-A-Highway Campaign. So pitch
in, and help out, we can’t get to where we
want and need to be without your help.
Lastly, at this holiday season I would like to
convey my greetings to all. I wish you a
Merry Christmas, Happy Chanukah, Las
Posadas, Kwanza, Winter Solstice, Lunar
New Year and the New Year of the Gregorian calendar.
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The

Chief Judge’s Page
by

Chief Judge
Victoria A. Rossetti
cuss issues common to their circuits. We
had a panel discussion on “What information does the public and other stakeholders expect from the Court?” The
discussion centered on the unflattering
view that the public has of the legal profession and how can we change that
opinion. The consensus again was that
we as a profession must continue to foster professionalism and civility. These are the
characteristics of a true
nd so together we should strive
lawyer and judge that will
continue to enhance the pubto follow the words of William Shakespeare,
lic’s trust in the law and the
legal profession.
“and do as adversaries do in law, strive mightily,

t’s the holiday season and I once
again think of traditions. Last December I wrote about cooking fish
with my mom and sisters on Christmas
Eve and how that tradition is what
makes the holidays for me. Many families have similar traditions they love and
want to carry on for future generations
and we in the Nineteenth Judicial Circuit have traditions as
well.

the 19th are teachers at our local universities and colleges; serve on boards of
local organizations; do presentations for
grade schools and high schools; serve on
committees for the Lake County Bar; Illinois State Bar and the Illinois Judges Association. We do this because our
mission of justice extends beyond our

Every day in our courtrooms
the Judges of the Nineteenth
interpret, apply and through
precedent develop the laws
which we as a society are expected to follow. Tradition dictates that we as Judges have an
obligation to take a more active role in fostering professionalism and civility within
the legal profession.

A

I

We do this by participation in bar events
where there is a sharing of insight and
experience from seasoned judges and
lawyers with newer practioners. We do
this in our participation in bar seminars,
as speakers and panelists. The Judges of

but eat and drink as friends.”

job in the courtroom. By our actions we
are demonstrating integrity and responsibility for the law.
I recently attended the Second Appellate
District Conference, a tradition whereby
the Chief Judges and Court Administrators of the Second District meet and dis-

And so together we should
strive to follow the words of
William Shakespeare, “and
do as adversaries do in law,
strive mightily, but eat and
drink as friends.”
This was accomplished at the Bar Foundation Gala on November 18, 2011 at
the Genesee Theater. It was a wonderful
evening for a good cause.
Happy Holidays!

6
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Illinois Revocation Holds
and Out of State Packets
with the Secretary of State
I

n our highly-mobile society it is common for people to move to another
state. Whether it is for employment or
just a change of scenery, every year many
millions of American move to another
state and Illinois residents are no exception. But, due
to the National Registry’s driver’s
license data
system, it has
b e c o m e
harder
to
leave Illinois
in your rear
view mirror,
By
and
not
merely in a
f igurative
sense.

David J.
Winer

An out of state resident who has received
a Driving Under the Influence (DUI) conviction in Illinois and possesses a valid license from their state, will, upon
expiration of their license, be prohibited
from renewing it. Likewise, a former Illinois resident now living in another state
whose license has been revoked for DUI in
Illinois will find that when applying for a
license in their new state that a “hold” has
been placed on their file, thus preventing
the issuance of a new license. Every compact state is now required to check the
Problem Driver Point System (PDPS) located in the National Registry before renewing an existing license or issuing a
new one. The PDPS system is designed to
advise other states of any revocations, and
will prevent a license from being issued or
renewed if another state has placed a hold
on it. This article outlines the circumstances when an out-of-state hold will be
placed on a license and what a driver can
do to obtain a release of the hold from the
Illinois Secretary of State.
• There are several instances where a res-

ident of another state must petition the
Illinois Secretary of State for driving relief due to an Illinois revocation hold. A
non-resident who never held an Illinois
driver’s license received a DUI conviction or other revocable offense while
driving in Illinois. Their resident state,
upon expiration of the current license
will refuse to re-new it.

• An Illinois licensed driver has a revoked
license and moves to another state and
attempts to obtain a driver’s license
there. The licensing authorities of that
state will not issue a license due to the
revocation hold;
• A non-resident who never possessed a
valid license is applying for a new one
and has a hold due to an Illinois DUI
conviction.
Due to the PDPS check many drivers
whose Illinois arrest happened a long time
ago and currently have a valid license in
their resident state are only now dealing
with the consequences of the conviction.
To their dismay, despite having a valid license, their resident state will deny the renewal of their license or the issuance of a
new one. Until the Illinois hold is cleared,
that person will be unable to renew their
current license or obtain any type of driving privileges in their resident state. Unlike a suspension, which has a beginning
and ending date, a revocation is indefinite.
Illinois will not remove the hold unless a
SOS (Secretary of State) petition is conducted either through the mail with an
Out-of State Packet (OOS) or by an in-person hearing or a court order is entered
pursuant to a Motion to Vacate. However,
a petitioner that lives within 30 miles of
the Illinois border must have an in-person
hearing at a designated SOS administrative hearing facility. Those who live beyond that distance, can proceed either
through an OOS Packet or come to Illinois
for an in-person hearing. Unless this

process is successfully completed the hold
will never be removed, as there is no
statute of limitations or double jeopardy
limiting the indefinite revocation. Moreover, the Illinois SOS cannot authorize a
Restricted Driving Permit for another state
and can only grant or deny full reinstatement.
Ordinarily, with an OOS Packet a Petitioner completes a detailed questionnaire,
submits their state driving abstract, treatment documents, proof of residency,
$50.00 filing fee and a minimum of three
character letters. This “Packet” is then
mailed to the Secretary of State’s Office in
Springfield. In due course, the SOS will
mail an Order either granting or denying
full reinstatement or send a letter requesting further documentation such as past
alcohol evaluations, treatment documentation or even order a brand new alcohol
evaluation. There are several factors that
determine whether more documentation
or treatment is required. These may include the number of prior DUI arrests,
dates of the arrests, type of treatment
completed and answers provided in the
OOS questioner. Problems frequently arise
with petitioners who are unfamiliar with
the nuances and types of questions in the
OOS Packet. Also, if a new evaluation is
requested by the SOS, out of state evaluators often fail to comply with the specific
requirements of the Illinois Secretary of
State. An Illinois attorney familiar with
Secretary of State law is recommended to
advise both the client and evaluator on
the SOS requirements in order to provide
acceptable information and documentation. In many circumstances, it is wise to
obtain the assistance an OASA licensed
evaluator in Illinois to consult with the
out-of-state evaluator and review the documents.
The fourteen-page Illinois Secretary of
State OOS Packet contains a detailed questionnaire which, at first glance, may not

8
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appear very complicated.
However, the Secretary of
State is very particular about
the information requested,
and incorrect answers or improperly prepared documentation may result not only in a
Denial Order, but also make it
much more difficult to succeed
on future petitions.
If a person was previously denied relief through an OOS
Packet or in-person hearing,
the attorney must obtain the
Denial Order and all the previously submitted documentation. This can be obtained from
the client or ordered from the
Illinois SOS microfiche department. In addition to reviewing
the SOS Denial Order, the attorney must carefully scrutinize all the documentation to
determine the specific reasons
for the denial and then assist
in remedying them.
The rules governing reinstatement eligibility for out-of-state
residents are the same as for
Illinois residents. For Illinois
DUI convictions they are as follows.
• First DUI conviction results
in a one year revocation, but
those under 21 years old at
the time of arrest receive a
two year revocation
• Second DUI conviction
within 20 years of the first
DUI results in a five-year revocation.

December 2011
• Third DUI conviction results
in a ten year revocation.
• Fourth conviction anywhere
may result in a lifetime revocation if any one of the convictions occurred after
January 1, 1999.
In conclusion, many non-Illinois residents have lost their
driving privileges due to an Illinois DUI conviction. In their
resident state they may have
been driving for years, even
decades, only to lose their license when it comes up for renewal. At the same time,
Illinois residents who move to
another state are prohibited
from being issued a new drivers license. Due to the National
Registry and PDPS check a
revocation hold from Illinois
will follow them forever and
wherever they live. Only by
successfully petitioning the Illinois Secretary of State
through an Out-of-State
Packet or an in-person hearing
will they ever be able to remove the hold and legally drive
again.
David J. Winer, a partner at the
Law Offices of Winer & Winer,
writes and lectures on matters regarding driver’s license reinstatement through the Illinois
Secretary of State. He has also
presented Illinois Continuing
Legal Education seminars on this
topic. Evan J. Winer assisted in
editing this article.
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Non-Traded Real Estate
Investment Trusts (REITs);
Nothing but Fool’s Gold
nvestors need to say, “No thanks” when
presented with an opportunity to buy
REITs that are not publicly traded. Publicly traded REITs have their own issues,
but at least those investments have relative
transparency, liquidity, accurate share valuation
and
fees that aren’t
outrageous.
The same cannot be said for
non-traded
REITs, yet the
market
for
them is booming. As the
saying goes,
By
those products
“are sold, not
bought,” by
way of salesmen telling
half-truths to unsophisticated investors
and retirees over a free dinner presentation.

I

James J.
Eccleston

Let’s examine why investors should stay
clear of non-traded REITs, and if they unfortunately own them, what remedies they
may have.
First, all REITs invest in various types of
real estate properties. They buy the properties, manage and maintain the properties, attempt to rent the properties, and
ultimately seek to sell the properties for
profit. That raises the first concern: REITs
are concentrated in one market sector –
real estate. Whether the REIT invests in
lodging, office, industrial, residential,
health care facilities, or a combination
thereof, the REIT portfolio neither is balanced nor diversified. As such, REITs are
subject to all of the real estate related investment risks and economic risks.
Second, non-traded REITs suffer from conflicts of interest. For example, the sponsor’s
chairman or president may own or have
duties as an officer of a third-party advisor,
manager, contractor or competitor. This

problem is so widespread that the securities
regulator FINRA has sent “targeted examination requests” to firms promoting nontraded REITs in order to investigate those
conflicts of interest.
Third, non-traded REITs commit “highway
robbery” in charging egregious upfront
fees of 12% to 15%. One is hard-pressed to
identify a higher-charging investment.
Fourth, non-traded REITs are illiquid. That
means that there is no public market for
sale. Sometimes, but certainly not often,
these products can be sold through a “secondary market,” but only at a small fraction of the offering price in a kind of “fire
sale.”
So, in light of the
above, one naturally
should ask, why on
earth would anyone
knowingly buy a
non-traded REIT?
The answer is simple and unfortun
a t
e .
Unsophisticated and
retiree
investors
have been told, over
a steak dinner and
through misrepresentations
and
omissions, that nontraded REITs are
safe (non-volatile
share price), that
they
distribute
monthly income as
high as 8% annualized in a market
where CDs pay less
than 2%, and that
they are liquid typically after one year.
Let’s explore those
tricks of the trade.
First, many non-

traded REITs trick investors by reporting
the value of the investment at its original
purchase price. Securities rules are complicated in this regard, and sponsors have
done everything that they can to hide the
truth – the real value of the shares – so that
on every monthly or quarterly statement
the value miraculously is perfectly stable.
Recently some sponsors have marked to
market their shares, and investors have
witnessed the value of their safe, nonvolatile investment cut in half!
Second, over steak dinner, non-traded REIT
promoters speak in terms of the investment
“paying” or “yielding” 8%. They neglect to
inform their dinner guests that the 8% payment or yield actually may be from a partial or entire return of the investor’s own

10
capital invested! Worse still, they neglect to
inform that the 8% payment or yield may
be possible only because the non-traded
REIT (in effect, the investors) took out a
loan to make that payment.
Of course, increasing indebtedness and returning capital do not bode well for safety
for principal. This is true without regard to
whether and when the sponsor is willing or
able to sell the underlying REIT properties
and terminate the investment. In that regard, most non-traded REITs have a finite
life – usually not longer than ten years – at
which time the properties must be sold.

The Docket
One of the most deceptive tricks of the
trade is to promote past, successful sales of
other REIT issues, suggest that the underlying properties will be sold, yet in the fine
print of a prospectus reveal that the sponsor has no obligation to sell the properties
within any time frame. After all, it is only
when investors receive pennies on the dollar at such sale will the con job fully have
been revealed!
A final trick of the trade is to promote that,
although illiquid and with no secondary
market for sale available, the non-traded
REIT sponsor will maintain a share redemption program
for investors to liquidate the shares.
While
sponsors
never fail to promote
their liquidation feature in sales presentations, they often
fail to state that in
their discretion they
can modify the share
redemption
program, suspend it, or
even terminate it.
And sponsors also

December 2011
often fail to state that they have the discretion to reduce the price per share paid to
the redeeming shareholder.
The good news is that investors who have
invested in non-traded REITs do have remedies. They can seek damages, rescission of
their investment and other relief, through
arbitration against the financial services
firm that sold the investment. Investors always have a claim for “suitability” when a
recommended investment is not appropriate for their needs, objectives, risk tolerance
and so forth, and it matters not whether
adequate risk disclosure was contained in
a prospectus. Moreover, in over 15 years of
regulatory notices, FINRA has made it
clear that there is no “prospectus defense”
when there was an unbalanced or otherwise misleading sales presentation. Did
someone say “Filet Mignon”?
James J. Eccleston is a securities attorney representing investors nationwide to recover their
investment losses and representing brokers and
brokerage firms nationwide in regulatory,
compliance, disciplinary and employment matters. He is the President of the Chicago law
firm of Eccleston Law Offices, P.C.
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Pursuing Divorce Related
Debts in the Bankruptcy Court
ankruptcy attorneys who counsel
clients interested in both divorce
and bankruptcy usually advise the
clients to divorce their debts before they divorce their spouse. Such advice usually
means the family law attorney will not
have to deal
By
with issues of
allocating the
debts in the
Marital Settlement Agreement and the Judgment for
Dissolution. If, however, one spouse falls
into debt after the dissolution is final, often
that spouse chooses to file for bankruptcy
individually. That decision can often mean
financial difficulties and friction for both
parties. If one former spouse seeks to discharge marital obligations, either there is
financial hardship as the non-filing
spouse must proceed without financial assistance of the filing party, or, , the filing
spouse, already in a demonstrably difficult
situation, may be stuck with insurmountable non-dischargeable financial obligations. This article aims at providing
practitioners with a deeper understanding
of how they can use the Bankruptcy Code
provisions to enhance the enforceability
of Marital Settlement Agreements and
Judgments of Dissolution when a former
spouse files for bankruptcy. In a future article, the author (or “authors” ?) plans to
discuss deadlines and procedures relating
to having a debt declared non-dischargeable.

B

Lori
Cunningham

Most attorneys and their clients generally
have a passing familiarity with the various kinds of bankruptcy relief available to
individuals. Chapter 7 discharges an individual from most unsecured credit such as
medical bills, credit card debt and the like.
Chapter 13 is a debt repayment plan
through the courts; the Chapter 13 debtor
proposes a payment plan for catching up
on various secured debts, paying priority
debts (discussed more fully below) and, depending on the level of disposable income,
paying a percentage or even all of the unsecured debts.
The Bankruptcy Code (11 U.S.C. Sec. 101
et. seq.) also creates exceptions to the
debtor’s discharge of personal liability.
Section 523 of the Bankruptcy Code contains two exceptions of interest to family
law practitioners: Section 523(a)(5) creates an exception for “domestic support
obligations” which applies to all forms of
bankruptcy relief including Chapters 7
and 13; Section 523(a)(15) creates an exception for the “non-domestic support obligations” formerly called “property
settlement obligations.” The exception
under (a)(15), however, applies only to
debtors filing under Chapter 7. Debtors filing for Chapter 13 relief can receive a discharge on certain obligations at the
conclusion of the Plan payments, usually
after three (3) to five (5) years, often paying only a small percentage of the claim’s
value.
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Because a domestic support obligation is
not dischargeable under either Chapter 7
or Chapter 13, but a non-domestic support obligation is in some cases, it is critical to be able to recognize what
constitutes a “support obligation.” Section
101 (14A) defines “Domestic Support Obligation” as:
[A] debt that accrues before, on, or
after the date of the order of relief in
a case under this title, including interest that accrues on that debt as
provided under applicable non-bankruptcy law notwithstanding any
other provision of this title, that is
(A) owed to or recoverable by—
(i) a spouse, former spouse, or child
of the debtor or such child’s parent,
legal guardian, or responsible relative; or
(ii) a governmental unit;
(B) in the nature of alimony, maintenance, or support (including assistance provided by a governmental
unit) of such spouse, former spouse,
or child of he debtor or such child’s
parent, without regard to whether
such debt is expressly so designated;
(C) established or subject to establishment before, on, or after the date of
the order for relief in a case under his
title, by reason of applicable provision
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of—
(i) a separation agreement, divorce
decree, or property settlement
agreement;
(ii) an order of a court of record; or
(iii) a determination made in accordance with applicable non-bankruptcy law by a governmental
unite; and
(D) not assigned to a nongovernmental entity, unless that obligation is assigned voluntarily by a spouse, former
spouse, child of the debtor, or such
child’s parent, legal guardian, or responsible relative for the purpose of
collecting the debt. 11 U.S.C. Sec 101
(14A).
In 2005, Congress passed the Bankruptcy
Abuse Prevention and Consumer Protection Act (BAPCPA) of 2005, Pub. L. No.
109-8, 119 Stat. 23, the first sweeping
modification of United States bankruptcy
law since the Bankruptcy Reform Act of
1978. Prior to BAPCPA, , the domestic
support obligations were almost bullet-

proof, but non-domestic support obligations (property settlement obligations)
were fairly easy to discharge. As a result,
many pre-BAPCPA cases recite indicia of
domestic support obligations including,
but not limited to: (1) the parties’ employment histories and prospects for financial
support; (2) whether one party received
marital property in exchange for taking
on the obligation; (3) the number and frequency of payments; (4) whether the parties’ children and the non-debtor spouse
would have difficulty subsisting without
the payments; (5) age, employability, and
education levels; (6) whether the spouse
who brought the complaint was caring for
minor children; (7) the label in the decree
or agreement; (8) the length of the marriage; (9) whether the obligation terminates upon death, remarriage or
emancipation of the children. See, e.g.,
Long v. Colhoun, 715 F. 2d 1103 (6th Cir.
1982) Ker v. Ker, (In re Ker) 365 B.R. 807
(Bankr. S.D. Ohio 2007). Other factors
exist, including the label given by the parties, but the Bankruptcy Court is not
bound by such labels. Moreover, the distinction between Domestic Support Obligations and non-Domestic Support
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Obligations has become much less important since the passage of the BAPCPA.
Prior to enactment of the BAPCPA in
2005, Section 523(a)(15) provided a
debtor with affirmative defenses to a former spouse’s objection to discharge of a
non-support obligation based on (1)
whether the debtor had the ability to pay
a debt relating to such obligation; or (2)
whether discharging such debt would
have resulted in a benefit to the debtor
that would outweigh detrimental consequences to the former spouse or child. In
2005, Congress changed the wording, so
that 11 U. S. C. Sec. (a)(15) now provides
for the non-dischargeability of any debt:
“To a spouse, former spouse, or child
of the debtor and not of the kind described in paragraph (5) that is incurred by the debtor in the course of a
divorce of separation or in connection
with a separation agreement, divorce
decree, or other order of a court of
record, or determination made in accordance with State or territorial law
by a governmental unit.” 11 U.S.C.
Sec. 523(a)(15).
As a result of the BAPCPA, the distinction
between “support” obligations and “property” obligations are virtually eliminated
for Chapter 7 debtors. One distinction that
remains is that a non-domestic support
obligation (property settlement obliga-
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tion) must be owed to a spouse, former
spouse, or child, whereas a domestic support obligation is “owed to or recoverable
by” a spouse, former spouse, or child. One
way of insuring that a particular provision of a Marital Settlement Agreement
will be found to be dischargeable is to put
in a hold-harmless or indemnity clause. A
hold-harmless clause will create an independent obligation to the spouse separate
from the obligation to the original creditor or provider. In addition, a hold-harmless clause will create a separate avenue
for collection in the state court through
contempt proceedings. This will be addressed in a future article .

As previously mentioned, under Chapter
13, non-domestic support obligations
(property settlement obligations) are dischargeable as 523(a)(15) does not apply
to Chapter 13. The Bankruptcy Code also
makes a distinction between general unsecured claimants and priority claimants.
Priority claimants are entitled to payment
before the unsecured creditors. This might
occur in a Chapter 7 after the liquidation
of non-exempt assets, or through Chapter
13 plan payments. Domestic support obligations are priority claims, while nondomestic support claims are not. Thus, in
a Chapter 13 Plan, the priority claims get
paid first.

The Courts have generally found attorney’s fees, guardian ad litem fees, and
other expenses such as obligations to pay
insurance, medical, and school expenses
to be domestic support obligations. Obligations to pay life insurance, pay tax liabilities, or to divide retirement benefits are
also usually classified as domestic support
obligations under Sec. 523(a)(5) and so
non-dischargeable under both Chapter 7
and 13.

Although it might seem that it is always
advantageous for the collecting spouse to
try to characterize the debt as a support
obligation, this may not be mathematically true. One final advantage given to
collecting spouses under Chapter 13 is
that the Bankruptcy Court cannot confirm a Chapter 13 plan if the debtor has
failed to make all post-petition payments
on a domestic support obligation and the
debtor cannot obtain a discharge unless
the debtor certifies that all pre-petition ar-

13
rears have been paid. The “advantage” in
this instance may be illusory. It is possible
for a debtor to become mathematically ineligible for a Chapter 13. A Chapter 13
plan can run a maximum of 60 months,
and the debtor must contribute all of his
or her disposable income. If the amount
owed as support is exceedingly large, the
debtor will be unable to file under Chapter
13. In such cases, it may be feasible to go
back to family court and obtain a new
order to soak up the excess disposable income to make the filing spouse eligible for
a Chapter 7.
The follow-up article on this subject will
discuss the mathematics of Chapter 13,
how it can help collect domestic support
obligations, how and when to file an objection to dischargeability, and whether it
is necessary to do so.
Lorinne J. Cunningham is an Associate at
Newland & Newland, LLP in Libertyville,
where she concentrates her practice on Consumer Law, Foreclosure Defense, and Chapter
13 Bankruptcy.
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A Happy Marriage?
When Immigration Law Meets Family Law1
hen two people meet and decide
to marry, there are many things
to fret over—wedding arrangements, where to buy their first home together, whether to have children, etc. If one
of the couple is not a US citizen, one of the
most important factors to
consider
is
how to legally
keep the noncitizen spouse
in the United
States. Without being able
to remain in
the country toBy
gether,
the
wedding, joint
residence, children, etc., may
become moot,
because while love knows no boundaries,
US immigration law does. No one wants
her2 newly-betrothed to be suddenly kicked
out of the United States due to a past or future failure to comply with the law.

W

Andrew
Sagartz

Obtaining Legal Permanent Residency through Marriage
One widely believed immigration myth is
that if you marry a US citizen, you automatically become a US citizen or are protected from deportation.3 If this were true, it
would be a breeze to legalize a foreign-born
spouse. Unfortunately, this is not the way

immigration law works. No alien4 automatically becomes a US citizen by marrying a
US citizen. There are petitions and applications to file, evidence to be submitted, and
interviews to go through … first, to become
a Legal Permanent Resident (“LPR” or
“green card holder”), and then to apply for
and obtain a US citizenship after, among
other eligibility requirements, residing in the
United States in LPR status for at least three
years. The first step of obtaining a green
card may, depending on the citizenship (it is
possible for an LPR to petition for an alien
spouse) and the country of birth of the alien
spouse, take years.
The actual process to apply for LPR status of
an alien spouse involves two basic steps:
First, the US-citizen or LPR spouse must, as
petitioner, file a relative petition for the alien
spouse as beneficiary. Secondly, the alien
spouse files for “adjustment of status” if she
is already in the United States,5 or goes
through “consular processing” if she is outside of the United States (or is otherwise required to do so by law). If the petitioning
spouse is a US citizen, the alien spouse is
classified as an “immediate relative,” which
allows the alien spouse to file the secondstep adjustment of status application concurrently with the relative petition that her
US spouse filed on her behalf. This is because
the United States always has a visa—a
green card is an immigrant visa—available
for an immediate relative6 of a US citizen.

If the petitioning spouse is an LPR, however,
depending on where the foreign spouse was
born, a quota system may apply and there
may be years to wait between the first step
and the second step. The length of the wait
time is determined by the “Visa Bulletin”
published by the Department of State on a
monthly basis. For example, on the Visa Bulletin for November 2011, the category for
an LPR spouse (F2A) born in Mexico shows
December 1, 2008, meaning that alien applicants whose LPR spouse filed the first step
(relative petition) before December 1, 2008,
can now—after a wait of nearly three
years—proceed to the second step. Until the
second step is initiated (i.e. adjustment of
status application is filed), generally the
alien spouse needs to maintain her legal status in the United States. If she does not, her
green card application may be denied, unless she is an immediate relative who entered
with inspection (i.e. lawfully) and the petitioning spouse is a US citizen, or another
limited legal exception applies.7
There are other requirements for adjustment of status, such as the applicant “must
be inspected, admitted, or paroled,” under
INA, § 245(a). Because of this, the alien
spouse may not be able to complete her adjustment of status process, including her
residency interview which all alien applicants undergo, in the United States … even if
the petitioning spouse is a US citizen. Many
times, the alien spouse must leave the country to go through the consular process for

1 This article is derived from the Continuing Legal Education (CLE) presentation provided on October 21, 2011 at the LCBA Family Law Committee’s “Family Law
Update” conference by Attorneys Jiyeon Choi and Andrew Sagartz. Ms. Choi is a Staff Attorney at BENNU Legal Services, the Lake County-based nonprofit legal
aid agency which Mr. Sagartz serves as Executive Director and Senior Attorney. Sagartz was also a catalyst in the formation of the LCBA Immigration Law Committee, which he Co-Chairs.
2 Use of feminine pronouns in this article is for convenience only and is not meant to be gender specific.
3 Although the term “deportation” is still widely used (including in this article), with the 1996 overhaul of immigration law by the Illegal Immigration Reform &
Immigrant Responsibility Act (IIRIRA), deportation was replaced with “removal” as the new court process by which a non-US citizen is forced to leave the United
States. Removal is considered a civil, not a criminal, proceeding. Likewise, immigration law is for the most part administrative, and not criminal, law.
4 “Alien” means “any person not a citizen or national of the United States.” Immigration & Nationality Act (INA), §101(a)(3). The United States grants citizenship through the 14th Amendment of the US Constitution, which enshrines the principle of jus soli (“law of the soil”) so that every person born in the United States
or its territories is automatically a US citizen. For example, a person who is Puerto Rican is a US citizen and need never worry about the applicability of immigration law to her. See also INA, §§301(a), (b) and (f), 302, 304-07. The United States also adheres to the principle of jus sanguinis (“law of the blood”), so that it is
possible for a person born outside of the United States to be a US citizen at birth if one or more of her parents is a US citizen. INA, §§301(c), (d), (g) and (h). US
citizenship may also be achieved after birth, either through naturalization, INA, §316, or, in certain circumstances, derived based on a combination of later residence and parental citizenship. INA, §§320 and 322.
5 See INA, §245.
6 In addition to a spouse, immediate relatives also include parents and children (under 21 years of age) of a US citizen.
7 See, e.g., INA, §245(i), which allows an alien spouse, on whose behalf a relative or employer initiated the first step on or before April 30, 2001, via a petition that
was approvable when filed, to be “grandfathered in” by such petition. Upon the payment of an additional $1000 fee/fine, such alien spouse may still pursue adjustment of status through her current spouse despite of her entering without inspection or failure to maintain status.
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the immigrant visa at the designated US
consular post of her country of origin.
Sometimes this is a US embassy in her country. However, this is not always the case. For
example, for Mexico, the US consulate located in Ciudad Juarez processes all immigrant visas for applicants from there.
Effects of Divorce
Securing the alien spouse’s legal status in
the United States so that the family may stay
together is one issue. However, things happen in a relationship that may cause the
couple to separate and even eventually divorce. What happens to the alien spouse’s
LPR status if the break-up of the marriage
occurs after the foreign spouse gets her
green card? What if they divorce when the
alien spouse already received her LPR card,
but the card expires in two years from its
date of issuance due to a grant of conditional permanent residency? What about a
situation where the couple has not even
started the process to apply for the alien
8
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spouse’s legal permanent residence?
Because the alien spouse’s LPR application
is based on marriage to a USC/LPR spouse,
the alien spouse’s application would most
likely be denied if the marriage ends by divorce before the approval of the residency,
assuming no domestic violence issues are
involved. If, however, the alien spouse was
subjected to physical battery or extreme
mental cruelty by the USC/LPR spouse, regardless of the divorce or non-cooperation
of the USC/LPR spouse, the alien spouse
may pursue permanent residency by filing
a self-petition under the Violence Against
Women Act (“VAWA”).8 This means the first
step noted above can be accomplished by the
alien without a petitioner.
Where abuse is not an issue, as a guard
against marriage fraud9 when a marriage
is less than two years old, the alien spouse
will be granted “conditional permanent residency” for a period of two years.10 The
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couple must later jointly file to have the condition removed within 90 days prior to the
second anniversary of the grant of conditional permanent residency to the alien
spouse. But what can the alien spouse do to
keep her residency if the couple divorces?
Under the regulations, when her two-year
conditional permanent residency card expires, her residency status automatically terminates, and the petition to remove the
condition must be filed to prevent this automatic termination; otherwise, the alien
spouse has no legal status to remain in the
United States and could be subject to deportation.
A petition to remove the condition typically
requires both the petitioner (USC/LPR
spouse) and the alien spouse to jointly sign.
However, in a case when the marriage already ended by the time the petition is filed,
it is not the end of the world. The alien
spouse may still file this petition with a request for a waiver of the joint filing require-

Despite its name, the Violence Against Women Act (VAWA) applies equally to both women and to men.
Under federal law, marriage fraud is a crime punishable by imprisonment for up to 5 years and a $250,000 fine. INA, §275(c). To convict a person the government must prove: (1) the person knowingly entered into a marriage; (2) the marriage was entered into for the purpose of evading a provision of the immigration
laws; and (3) the person knew or had reason to know of the immigration laws. See, e.g., U.S. v. Darif, 446 F.3d 701, 709-11 (7th Cir. 2006) (government need not
establish the parties did not intend to have a life together because defendant could have intended to establish a life together with the US citizen spouse but still enter
the marriage for purposes of evading immigration laws).
10 See INA, §216.
9
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ment, if she can show the marriage at its inception was entered into in good faith. Alternatively, she can provide evidence of good
faith marriage and of physical battery/extreme mental cruelty, even if the divorce is
not finalized at the time that the petition for
removal of the condition is required.
Orders of Protection and Violations
of Orders of Protection
When the relationship involves issues of domestic violence, a victim spouse—whether a
US citizen or an alien—may file for an order
of protection against the other spouse. If the
respondent is an alien, being a respondent
to an Order of Protection petition should not
itself subject her to removal under the immigration law, unless, perhaps, she admits
to the elements of the crime of domestic battery. However, if an order of protection is issued, the respondent alien spouse violates
such order, and she is convicted of such, this
conviction can lead to Immigration initiating deportation against her … even though
the conviction is for a misdemeanor crime.11
Meanwhile, for domestic violence victims, in
addition to the possible protection under
VAWA as discussed above, there are several
other special provisions (that fall beyond the
scope of this article) that may provide immigration law relief for immigrant victims
of crime.
Adoption
One of the most discussed issues found at
the intersection of immigration law and
family law is adoption and how to bring
adoptive children to the United States. Before April 1, 2008, adoptive parents had to
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complete the adoption in a local court either
in the foreign country or in the United States
and process the child’s LPR application
under the immigration law by filing a petition.
On April 1, 2008, the United States signed
on to the Hague Convention on Intercountry Adoption. Since that day, if the adoptive
child’s residency is in one of the Hague
countries, such as the United States, parents
may not simply complete the adoption locally. Rather, an international adoption involving residents of Hague countries must
follow the Hague Procedure to bring the
child to the adoptive parents’ country legally.
The procedure is complex, involves different
government agencies and an accredited
adoption service provider, and is very
lengthy. The Department of State website
has the intercountry adoption manual
available to provide basic information at
http://adoption.state.gov.
Conclusion
From marriage, to adoption, to orders of
protection, custody, and divorce, if one of
the couple is an alien, special concerns
about her legal immigration status—and
perhaps even that of any child(ren) involved—need to be
addressed at each
and every step. For
example, in a custody
battle,
a
USC/LPR
spouse
may allege that the
alien spouse as a
parent is not stable
for the children be-

11 For a domestic abuser who is an alien (even an LPR), a “conviction” includes
a formal judgment of guilt entered by a court, or where all of the following elements are present: (1) a judge or jury has found the alien guilty, or the person entered a plea of guilty or nolo contendere or has admitted sufficient facts to
warrant a finding of guilt; and (2) the judge has ordered some form of punishment, penalty or restraint on the person’s liberty to be imposed. See INA,
§§237(a)(2)(E) and 101(a)(48)(A).

17
cause the alien spouse is illegally present in
the United States; however, current US immigration law may, indeed, provide an avenue for the alien spouse to legalize, thereby
allowing her to legally remain in the United
States and work to earn a living for herself
and the child(ren). Unless a family law practitioner is also experienced in immigration
law and aware of all the issues, it is critical to
consult with an immigration attorney when
representing an alien spouse in a family law
case. The marriage of immigration law and
family law, although not without its complications, can be a happy one.
After graduation from The Ohio State University where he was also a judicial extern for the
6th Circuit Court of Appeals and prior to joining Jenner & Block, Andrew Sagartz served as
an associate attorney at the law firm of Masuda, Funai, Eifert & Mitchell. In addition to
teaching Immigration Law at CLC's Paralegal
Program, Sagartz has taught International
Business at Lake Forest Graduate School of
Management. He and his family have resided in
Lake County since 2000. In 2008, he founded
BENNU Legal Services, a nonprofit agency providing legal aid to immigrants, including legalization under existing law.
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Things Every Lawyer Should
Know About QDROs
(Whether They Draft Them or Not)1
t is important for every attorney who
practices family law to have a basic
understanding of how retirement
plans are divided in a divorce. Even if you
never draft a Qualified Domestic Relations
Order [QDRO], nearly every marriage sett l e m e n t
agreement
[MSA] will address the division of a
retirement
plan. A working
knowledge of the
issues
involved in penBy
sion division is
important in
order to avoid
committing
malpractice in
drafting the MSA and to give your clients
realistic expectations for the process. The
following tips are culled from this author’s
experience reviewing Judgments for
clients seeking assistance in drafting a
QDRO to implement the division of retirement plans provided for in the Judgment.
Many of those clients did not really understand what a QDRO is or why they
needed one. In some cases the divorce
judgment was entered years previously,
but nothing had been done to enter the
QDRO. In several cases a court order intended to be a QDRO had been sent to the
retirement plan but rejected by the plan.
Then years went by with nothing further
being done.

I

Kevin M.
Kane

A divorce judgment may contain a brief
paragraph stating something like “The
parties’ retirement plans will be divided.
They shall retain an attorney to prepare
QDROs and divide the cost.” Often times a
simple statement in the Judgment will
work out fine and QDROs will be entered
without problems. However, sometimes
1

clients will have lost rights to retirement
benefits they would have received if the attorney drafting the Judgment had been
more careful. Or there may be ambiguities
about how the plan should be divided that
require further litigation to resolve.
Types of Retirement Plans
The first thing to do is to identify the type
of retirement plan involved; different
types of plans have very different restrictions. It is wise to use different language
in the MSA depending on the type of plan.
Corporate or Union Pension and
401(k) Plans
The federal Employee Retirement Income
Security Act [ERISA] protects these plans
against alienation. ERISA only allows an
interest in a protected plan to be transferred pursuant to a state court order providing for division of marital property or
support that is “qualified” under ERISA
and that does not require the plan to provide any greater or different benefit than it
would provide to the plan participant.
There are two major categories of plans:
defined contribution plans and defined
benefit plans. A defined contribution plan
may be called a 401(k) plan, a stock retirement plan, an Employee Stock Ownership Plan, or something similar. Upon
retirement the employee receives whatever has been paid into the plan on his or
her behalf, plus or minus any gains or
losses. It is fairly straightforward.
A defined benefit plan is usually called a
pension. A defined benefit plan is a promise by the employer to pay the retired employee some amount per month for the
rest of his or her life. The amount is usually based on a formula involving the
length of employment and final salary.
These plans vary widely and can be very
complex. Often a defined benefit plan can
be divided by either a “shared interest

Based on a presentation to the Lake County Bar Association Family Law Seminar, October 21, 2011

QDRO” or a “separate interest QDRO.” In a
“shared interest” QDRO, the non-employee ex-spouse [alternate payee] starts
receiving benefits whenever the participant retires and starts receiving benefits.
The benefit to the alternate payee ends
when the participant or the alternate
payee dies. In a “separate interest” QDRO,
the plan administrator establishes a separate account for the alternate payee with
a share of the value of the participant’s
benefit and makes actuarial adjustments
to make payments to the alternate payee
for the rest of his or her life. Typically the
decision which type of QDRO to use is
made based on the client’s wishes when
drafting the QDRO. If offered the choice,
most clients will opt for the “separate interest” QDRO so they are guaranteed benefits for their life. But some other types of
plans described below do not give the
client the choice.
State or Local Government Pensions
They cover a lot of people, including state
employees, teachers, policemen, firemen,
judges, and state legislators. These pensions are not covered by ERISA. Until
1999 these pensions could not be divided
at all. In 1999 the Illinois legislature authorized limited division by a Qualified Illinois Domestic Relations Order [QILDRO].
In 2006 the legislature expanded what
can be done with a QILDRO. But it is still
limited compared to what you can do with
private pensions. The court can only divide monthly payments while the member
receives benefits. There is no survivor benefit for the alternate payee and only a very
limited death benefit. You do not have the
option of a “separate interest” QILDRO.
The Illinois statute states that disability
benefits cannot be divided by QILDRO.
This is of special concern for spouses of
fire and police personnel who often are, or
can claim to be, injured on the job. The
member can choose to stay on disability
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as long as he wants rather than taking his
pension. But see IRMO Schurtz.2 In
Schurtz, a 62 year old fireman went on disability after a QILDRO was entered. There
are tax consequences and insurance consequences in receiving disability pay, but
he apparently preferred them to paying
half his pension to his ex-wife. The Third
District Appellate Court, however, said he
could be ordered to make direct payments
to his ex.
Federal Civil Service Retirement Plans
[FERS and CSRS] and Thrift Savings
Plan [TSP]
They have their own requirements. The
federal government has issued detailed regulations with model wording for different
situations and rules for interpretation. The
order dividing a pension is called a “Court
Order Acceptable for Processing” [COAP]
instead of a QDRO. A separate interest
order is not allowed, but the order can require a surviving spouse annuity to protect
the alternate payee if the member dies first.
Military Pensions
Separate federal law governs military pensions. The benefits to an ex-spouse are limited.

There is a10/10 requirement. For the military to make direct payments from a pension, the parties must have been married
for at least 10 years during which the
service member performed 10 years of
creditable service. Note that even if this requirement is not met, a court can order
the service member to make direct payments to the spouse as a division of marital property.
The military will not accept a separate interest order. The only way for an alternate
payee to receive payments after the member dies is if the member elects Survivor
Benefit Plan [SPB] coverage. Attorneys
often order the military pension be divided
but neglect to order that the member elect
the SPB. If the SPB is not mentioned in the
judgment, the alternate payee has a difficult time later arguing the member should
provide this additional benefit. Even if SBP
coverage is required in the judgment, the
service member must file an election with
the military within one year of the divorce
or the benefit is permanently lost The alternate payee should protect herself by
submitting a “deemed election” within a
year by filing a Form DD 2656-10.

THANK YOU!
The following attorneys have accepted
Pro Bono cases through Prairie State
Legal Services in November 2011.

Dwayne Douglas
Ray Kloss
Lillian Gonzalez
Gary Schlesinger
Mike Strauss
Deborah Goldberg
Damon Park
Ann Conroy
Thad Gruchot
Mark Phillip
To volunteer, please contact Susan Perlman
at sperlman@pslegal.org or 847-662-6925.

The
military
deducts the entire
cost of the SBP before dividing the
pension. The service
member may feel it
is unfair that he or
she should bear half
the cost of the SBP
which only benefits
the other party.
Active duty military pensions are
usually divided by a
coverture formula
using years of service; but Reserves
pensions are calculated by points
earned each year.
Dividing the pension using a formula based on years
of service rather
than points earned
would be unfair,
2
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usually to the service member.
Attorneys should be aware a service
member with a service-related disability
may elect to waive retired pay and take
disability instead; the military will not
make payments from disability pay. The alternate payee’s attorney may want to provide in the judgment that if the pension is
reduced because of disability payments,
alternate payee will receive an equivalent
amount from the pension.
IRA Accounts
These accounts are not governed by
ERISA. Therefore a QDRO is not required.
The parties should be able to transfer
them by a simple Letter of Direction. A
separate court order is not required.
Traps for the Unwary
The Forgotten Plan
The alternate payee’s attorney should investigate and refer to all retirement plans
in the judgment. Many employees have
several retirement plans. Most major corporations have both a defined benefit plan
and a defined contribution plan. For example, virtually all Abbott employees participate in both the Annuity Retirement
Plan (a pension) and the Stock Retirement
Plan (a 401k plan). Many union members, such as local electrician and
plumbers’ union members, participate in
both a pension and 401(k) plan. Highly
paid corporate executives may have several additional “non-qualified” plans.
Small companies are likely to have only a
401(k) plan.
Many Illinois public sector employees
choose to put money in a 457 plan, which
is very like a 401(k) plan and can be divided with something similar to a QDRO.
Federal government employees, both civilian and military, can chose to put money
into a Thrift Savings Plan. The TSP can be
divided with an order similar to a QDRO.
But what if the attorney missed a retirement plan? Is there anything he can do
besides calling his malpractice carrier?
There may be a “Get Out of Jail Free
Card.” See IRMO Hall3 and IRMO Hendy.4
These two recent Second District cases
provide a possibility of relief. They state
that MSAs are contracts and interpreta-

891 N.E.2d 415 (3rd Dist. 2008).
935 N.E.2d 522 (2nd Dist. 2010).
4 949 N.E.2d 716 (2nd Dist. 2011).
3
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tion is a matter of contract law. The court
is to try to ascertain the intent of the parties. If it is clear from the MSA the parties
intended to divide all retirement plans, the
court will allow division even if the plan
is not specifically mentioned. The attorney
can save a lot of headaches by adding to
the marital settlement agreement a statement that the parties intend to divide the
retirement accounts equally. Or the attorney can ask that question at the prove-up
hearing. “Have you agreed to divide all
marital retirement assets equally?”
In the marital settlement agreement,
don’t say the spouse shall receive half the
pension if what is intended is half of the
marital portion of the pension.
But what is the marital portion? This is a
frequent argument. Pensions are usually
divided using a coverture formula, sometimes called the Hunt formula. But you
have to distinguish a coverture formula
from a “frozen” coverture formula. For example, Abbott provides a model QDRO
that has a frozen coverture formula. The
model would set up two separate accounts
5

884 N.E.2d 1246 (1st Dist. 2008).
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as of the date of the divorce. The alternate
payee would receive a separate interest
pension based on the value at date of divorce. The alternate payee, however, probably wants to apply the coverture formula
as of the date the participant retires, when
the value of the pension will be higher.
Abbott will accept the latter coverture formula. I think an alternate payee’s attorney risks malpractice if he divides the
pension as of the date of the divorce.
Recent Illinois appellate court cases have
established a clear preference for a regular coverture formula over a frozen coverture formula. To understand the
difference between the two approaches,
read IRMO Richardson,5 a 2008 First District Appellate Court case. It involved a fire
fighter pension; both parties had experts
testify to the values of the pension and the
court did a good job of explaining the difference between the two approaches. In
that case the difference between the two
formulas was $487 a month for the rest
of the member’s life.
It is often hard to convince the pension

21
plan member that the pension should be
divided based on the value as of the time
of retirement rather than as of the time of
the divorce, but it is fair. At the time of the
divorce, a valuation is just a hypothetical
number with little connection to the value
at the time of retirement. The alternate
payee cannot get his or her money at the
time of the divorce – if the value is frozen,
they lose the appreciation and accumulated interest until the time they can actually get the money. And the participant
would not receive the benefit of the highly
paid final years without the less highly
paid early years they shared with the alternate payee. In the end all of the years
are compensated based on the final salary.
Some companies are converting pension
plans to escape liability for funding the
pension. Motorola and FedEx, for example, have converted to what they call a
“portable pension.” It is more like a
401(k), in that the member only receives
the benefit that can be purchased with the
contributions. The difference is the company is not funding a formula for payments. Depending on the terms of the
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plan, an alternate payee may
or may not be able to cash out
their interest immediately.
Older employees may have a
pension that is a combination
of both.
Mixed 401(k)
A 401(k) may be part marital
and part non-marital. How do
two litigious people resolve
which is which? Say the participant had 100,000 in a
401(k) at the time of their
marriage 15 years ago. The
participant argues reasonably
that he is entitled to the
100,000 plus any earning
and appreciation. The plan
may have changed financial
managers several times in the
intervening years and probably cannot trace the earnings
and appreciation on the initial
amount. The parties could use
a ratio of pre-marital contributions to marital. But the
contributions may be hard to
trace. They could divide the
plan by a coverture formula
using length of marriage.
They could hire an actuary to
come up with an estimate.
But there no way to arrive at
an exact number.
Temper the Client’s Expectations
• Warn the client to enter the
QDRO as soon as possible.
They need to do it before the
participant spouse dies.
Otherwise the alternate
payee is likely to get nothing. While there is an argument that the plan should
honor a nunc pro tunc
QDRO, it is hard to sell this
to the plan, particularly if
the plan gets to keep the
money.
Enter the QDRO before the
member spouse retires so
that the client is not in the
position of trying to collect
back benefits from the
spouse.
• A QDRO is going to take
time to implement. QDROs
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can help clients who are
short on cash. It is often attractive to agree to transfer
the 401(k) to the non-employee spouse to cash out
and pay the marital debts
[and of course the attorneys]. Normally there are
only limited circumstances
where the employee can
cash out a 401(k). Even if
they are able to cash it out,
they have to pay income tax
at their marginal rate plus a
10% early withdrawal
penalty. Internal Revenue
Code section 72 waives the
early withdrawal penalty if
an alternate payee cashes
out an award pursuant to a
QDRO. The recipient still
has to pay income tax, but
probably at a lower tax rate.
Be sure to gross up the
amount to withdraw to
cover the taxes. Most
401(k) plans now will allow
immediate withdrawal, but
it is a good idea to verify. The
alternate payee probably
will not get a check for three
or four months.
• Do not provide in the judgment that one attorney will
represent both parties in
preparing QDROs. It is a
conflict of interest. With a
401(k) plan actual conflict
may not be a big risk, but it
certainly is with a pension.
LCBA Treasurer Kevin M. Kane
graduated from the University
of Illinois School of Law in
1978. He started his legal career with Prairie State Legal
Services before going into private
practice in Waukegan in 1985.
His practice has concentrated in
family law, wills and probate.

December 2011

The Docket

23

Gridiron Musical Show
February 24 & 25, 2012

Round Lake Beach Civic and Cultural Center

We need volunteers:
Writers
Actors
Back-stage assistance
Costume design
Prop development
Technical assistance
Playbill advertising/layout
Venue decorating
New Volunteers Encouraged!

Kick-off meeting January 11, 2012

December 2011
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Board of Director’s Meeting
Prior Minutes
A motion was duly made, seconded, carried and it was resolved that the minutes from the
September, 2011 Board Meeting
were approved.

Minutes
By

Keith
Grant,
Secretary

New Members &
Membership Update
A motion was duly made, seconded, carried and it was resolved that the Board approved
new members to the Lake
County Bar Association.
On October 12, 2011, a letter
was sent to delinquent members
informing them that their “Active Membership” status had
been revoked for non-payment
of dues. The letter contained instructions for reinstatement. It is
hoped this will encourage many
to seek reinstatement via dues
payment. At present, the Association counts 810 active duespaying members, 38 Life
Members and 5 Active Military
members. Additionally, there are
177 non-attorney Associate
members.
Treasurer’s Report
As of September 30, 2011, the
bar is holding $51,321.97 in its
accounts. Recent seminars had
both greater expenses than expected but also saw income well
over projections. Most recently,
the Criminal Law Seminar was
successful in producing nearly
$5,000 in net profit. The Association’s federal tax return is due
shortly and was reviewed. Executive Director Boadt met with
the Association accountants to
review new tax rules and limits
for associations and ensured
LCBA compliance.
A motion was duly made, seconded and carried and it was re-

solved that the tax return was
approved and would be signed by
President Smith and Treasurer
Conway.
A motion was duly made, seconded and carried and it was resolved to approve the Treasurer’s
report.
First Vice President’s Report
1st VP Sher reported that Prairie
State has approached the Association and proposed a partnership for a flower sale on
Administrative Assistant’s Day
(April 12, 2012). She noted that
this event will not be allowed to
take place in the Waukegan
courthouse, and there was concern that alternative locations
may lack sufficient public exposure to ensure positive income. It
was stressed that the LCBA involvement would only extend to
the publication of notices for the
event via e-News and The
Docket.
A motion was duly made, seconded and carried and it was resolved that the Association
would partner with Prairie State
Legal Services for an April 12,
2012 Administrative Assistant’s
Day Flower Sale, only to the extent that the Association will
publicize this event via e-News
and The Docket.
1st VP Sher reported that the
Family Law Committee is concerned with the current state of
the law and Illinois Supreme
Court Rules regarding the procedures for subpoenaing minors to
testify in civil matters. The Family Law Committee is seeking the
authorization of the Board to
contact the Illinois Supreme
Court Rules Committee and proposing a change to these rules.

MEMBERS PRESENT
Perry Smith
President
Marjorie Sher
First Vice-President
Steven McCollum
Second Vice-President
Michael Conway
Treasurer
Keith Grant
Secretary
Elizabeth Rochford
Immediate Past President
Hon. Joann Fratianni
Donald Morrison
Michael Ori
Gary Schlesinger
Hon. Daniel Shanes
Mark VanDonselaar
Chris Boadt
Executive Director
Rebecca Whitcombe
Liaison from the Docket

While not opposed to this effort
by Family Law, the Board declined to authorize this request.
The Family Law Committee is
urged to prepare a written proposal including their suggested
changes and submit this to the
Board as soon as feasible.
Bylaws Committee
The Bylaws Committee reports
that some progress has been
made in preliminary drafting of
the changes as directed. The expected conclusion date has been
pushed back due to additional
suggested changes which the
Committee has been instructed
to consider making. The Committee expects to have a proposed draft of all its charged
changes by the end of the calendar year.
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A motion was duly made, seconded and carried and it was
resolved that the Bylaws Committee is instructed to hasten
its efforts and to have a target
date for the presentation of
preliminary proposed language changes of November
17, 2012.
Executive Director’s
Report
The new CLE Committee and
the revamped CLE procedures
of the LCBA appear to be positively affecting attendance at
Association offerings. The Bar
is now sending out notices of
CLE programs sooner and
more frequently and is gaining
increased sign-ups well in advance of previous experience.
Example, at 3 weeks out from
the Trusts & Estates program,
over 55 applications have been
received.
Previously there had been discussion of a joint MCLE venture with the ISBA – the Board
had expressed concern that
the LCBA was being asked to
merely host a costly reception
for an ISBA seminar to be held
in Lake County. It is now reported that the ISBA is receptive to a true joint venture to
include speakers from both Associations and an equitable
revenue sharing agreement.
Executive Director Boadt is authorized by the Board to continue negotiations with the
ISBA and to present his results
to the Executive Committee for
further consideration.
The computer backup system
update and website enhance-
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ment efforts are underway.
After careful analysis, Executive Director Boadt recommends the Board approve the
purchase of a Dell Tape Drive
backup system. ED Boadt patiently explained the reasoning
behind this purchase as opposed to off-site (“cloudbased”) solutions, as offering
the greatest combination of security and capacity. This system is estimated to last 5 years
before being filled.
A motion was duly made, seconded and carried and it was
resolved that Executive Director Boadt was authorized to
purchase the Dell Tape Drive
backup system and oversee its
installation.
The website enhancement is
ongoing and has recently successfully “defended” itself
against a virtual onslaught
from hackers whose operations appeared to originate
from China – these attacks
consisted of numerous automated requests for membership and other automated
inquiries. No LCBA information was compromised.
Automated dues billing is currently awaiting integration
into the new web design.
Adopt-a-Highway
Board Member Schlesinger
proposes the Association participate in the County’s Adopta-Highway
program,
specifically, that the LCBA
adopt Washington Street east
of Route 41 and west of Green
Bay Road.
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The

Grapevine
Achievements and other notables:
Judge James K. Booras was inducted into the Hall of Fame of
Greek Americans on Oct. 29.
The News-Sun reported on the LCBA’s Pro Bono Service
Award recipients this year: Robert Stavins, Lillian Gonzalez,
and Kathleen Curtin. Ms. Curtin received this year’s Wayne
B. Flanigan Award. http://bit.ly/p0tY8W
A motion was duly made, seconded and carried and it was
resolved that the LCBA would
“adopt” Washington Street
from East of Route 41 to Green
Bay Road.
Docket Errors
Executive Director Boadt noted
that several recent articles
printed in the Docket contained
one or more typographical errors. The authors of several articles expressed concern and
the errors appear due to oversight in the “track-it” function
of the word processing software. While the software allows the editorial board to
collaboratively edit content, it
is capable of “over-capturing”
the data if not closely monitored. This appears to have
been exacerbated by short
deadlines in this instance. The
Editorial Board of the Docket
has examined the causes of
the recent errors and is formulating solutions to ensure they
are avoided in the future.
Voter Registration Drive
The Lake County Bar Associa-

tion will partner with the Lake
County Clerk and other local
civic organizations in a Lake
County High School Voter
Registration Project. This nonpartisan effort will seek to increase the civic awareness and
registration of young Lake
County citizens.
Executive Session
A motion was duly made seconded and carried and it was
resolved that the Board moved
into Executive Session. All
non-Board members were excused.
A motion was duly made, seconded and carried and it was
resolved that the Board returned from Executive Session.
The November Board of Directors Meeting is scheduled for
November 17th.
There being no additional
business, it was duly moved,
seconded and carried and it
was resolved that the meeting

Visit the LCBA Website:
lakebar.org
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In the

Months Ahead...

OFFICE CLEANING SERVICE
Free Estimate. Clean Care (897) 5055454.

December 1, 2011
What to Expect from Experts &
Why Money Matters in Divorce

GREAT OPPORTITY FOR SOLO
PRACTITIONER OR FOR
SATELLITE OFFICE!
Office available for sublease directly
across street from courthouse entrance. Shared conference room
available, janitorial & underground
parking spot included. $665.00 per
month. Please contact: 847-6231260 for info!

December 16, 2011
LCBA Holiday Party
The Forge Club
February 24 & 25, 2012
2012 Gridiron
Round Lake Beach Cultural Center

DOWNTOWN WAUKEGAN
SALE OR LEASE
222 N. County St., Office building.
11,756 sq ft, divisible into two units.
Excellent condition. Asking
$890,000. Seller financing available.
Will lease 2,700 sq. ft or more. 35
parking spaces. City Garage Across
the Street. Virtual Tour: www.tjproperties.com. (847) 680-4740.
DOWNTOWN WAUKEGAN
Across from Courthouse, 275-1800
square feet. Janitorial provided. Well
maintained. Space available. 33 N.
County & 325 Washington. Please
call Ron Pollack at (847) 482-0952.
OFFICE BUILDING
SALE OR LEASE
218 N. County St, Waukegan, 2,457
sq ft masonry building. 13 Parking
spaces. City Garage across the street.
Recently renovated. Asking
$285,000. Seller financing available.
Will lease 700 to 2,000 sq ft. Virtual
Tour: www.tjproperties.com. (847)
680-4740.
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April 26-29, 2012
Family Law Conference
Austin, Texas

Please call (847) 244-3143 to confirm dates,
time and location of event before you attend

(847)

244-2272

To place an ad or for information
on advertising rates, call

1534 Washington Street • Waukegan

(847) 244-3143

FREE pick-up & delivery to LCBA Members
Serving Lake County for 42 years

Banners
We can
Signs
print & la
min
Posters
pieces u ate
p to
Laminating
63” wide
Mailing
Call for d
etails
Fulfillment
Fast Copies
Vehicle Wraps
Promotional Items
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by

Scott B. Gibson
President, Lake County Bar Foundation

Supporting
the Community
he LCBF mission statement identifies our specific support of children, the elderly, the sick, the
needy and the disabled which collectively is a community of effort to help those in need lead safe,
healthy, and productive lives. The LCFB board is researching and formulating the administrative
structure to establish a “community committee” which will broaden our support of related charities
with donations of funds to be given annually in a minimum set amount. Additionally, our vision is to
declare within our board rules an administrative structure that community charity giving will be established for a minimum number of years stretching out into the future.

T

Both the LCBA and LCBF are so fortunate to have the extraordinary talent, experience, and vision of Executive Director Christopher Boadt who brought the Community Committee idea to our board. One of
the strengths of a growing bar foundation is to have a set structure publically announced that deserving organizations can count on to give a minimum level of financial support for the coming years. It
gives great transparency to the process to the general legal and lay public and structure for the board
to routinely consider and make decisions as to which community groups and organizations will be
funded.
The LCBF Board accepts its responsibly very seriously to be careful and very prudent stewards of the
LCBF funds. To that end, it is anticipated our administrative process will include flexibility for the Board
to make its decisions regarding the community committee giving on an annual and ongoing basis.
Additionally, by having a Community Committee, those LCBF members and other people who wish to
make donations to a specific charitable purpose will be able to direct their funds and be assured that
those funds will be used entirely for the intended purpose of each donor.
This Committee will be a sister-in-kind to the Education Committee whose criteria and purpose, while
being different and specifically directed toward educating deserving Lake County law students, will
be very similar in its administrative structure in directly helping our community.
By the time of the publication of the December Docket we will have already danced the night away at
our 2nd annual Gala Dinner Dance at the historic Genesee Theater in Downtown Waukegan. I know
that I will be able to ecstatically report about the good time had by all and your generosity in supporting your Lake County Bar Foundation.
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