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Massachusetts Association of Conservation Commissions 

SUMMARY OF LEGISLATION AND ORDERS AFFECTING WETLANDS PERMITTING AND APPEALS 
 

 May 11, 2020  
 
Recent legislation and orders by the Governor and the Supreme Judicial Court in response to 
the COVID-19 emergency have affected procedures and deadlines for conservation commission 
wetlands permitting.  MACC has prepared this summary to help commissions understand and 
implement the relevant legislation and orders.  Please note that this information is provided for 
the convenience of our members and should not be construed as legal advice; please check 
with your Town Counsel or City Solicitor for specific advice. 
 
Note that the “state of emergency” referenced in the legislation and orders was declared by the 
Governor in Executive Order No. 5911 on March 10, 2020.  This state of emergency will likely 
last well past the expiration of many of the Governor’s more specific subsequent orders 
(regarding closure of non-essential businesses, prohibition of large gatherings, etc.).  
 
PERMITTING: Chapter 53 of the Acts of 2020 
 
Chapter 53 of the Acts of 2020 (An Act to Address Challenges Faced by Municipalities and State 
Authorities Resulting From COVID-19)2 was signed into law on April 3, 2020. Section 17 of 
Chapter 53 includes a number of provisions regarding permits issued by local boards. These are 
summarized below with a citation to the relevant subsection of Section 17 and some 
commentary.  
 

1. Applicants may file all permit applications with the Town Clerk. (17(b)(i)) 

a. If the Town Clerk certifies receipt, the application will be considered duly filed 
even if the Town Clerk does not forward it to the relevant staff. Therefore, make 
sure that the Town Clerk knows which applications are wetlands-related (e.g. 
NOIs, RDAs, ANRADs) and forwards them along in a timely way.  

b. There is some disagreement as to whether applications received by wetlands 
staff should be forwarded (by staff or by the applicant) to the Town Clerk. 
Commission members and agents may want to consult with their Town Clerk for 
direction on this.   

2. The normal deadline for opening a hearing (for wetlands permits, 21 days after receipt 
of an application) is extended by the length of the state of emergency plus 45 days. 
(17(b)(ii)) 

 
1 https://www.mass.gov/executive-orders/no-591-declaration-of-a-state-of-emergency-to-respond-to-covid-19  
2 https://malegislature.gov/Laws/SessionLaws/Acts/2020/Chapter53  
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3. Expiration dates for permits in effect as of March 10, 2020 will be extended by the 
length of the state of emergency.  (17(b)(iii)) 

4. The normal deadline for acting on a permit application (for wetlands permits, 21 days 
after the hearing is opened) is extended to 45 days after the state of emergency ends. 
(17(b)(iv)) 

5. A board may reschedule a hearing one or more times “by declaration of its chair,” 
without the need for approval by a quorum of the board, reschedule a hearing. Notice 
of the rescheduling (including the new date) must be provided to the applicant in 
writing and posted on the Town Clerk’s website. (17(b)(v)) 

a. The Act does not require that this notice be provided before the originally 
scheduled date of the hearing, but that should be the case except in rare 
unforeseen circumstances.  

b. If it is not practical to also post notices on the Town Clerk’s web page, it may be 
sufficient to post a general statement on the Town Clerk’s page directing the 
public to the page on which the notices are posted. The notice should also be 
posted in the municipality’s designated posting location under the Open Meeting 
Law, and an announcement should be made at the meeting for which the 
hearing was originally scheduled (unless the meeting is canceled).  

c. If the chair opts to postpone some, but not all, hearings, the selection of which 
to move forward with should have a rational basis (i.e., should not be arbitrary 
or based on favoritism). There are many justifiable reasons to hold one hearing 
and postpone another; just make sure to identify those reasons and make a note 
of them for future reference.  

i. Note: A discussion regarding hearing postponements may not include a 
quorum of commission members unless it takes place at a posted open 
meeting and is on the agenda.  

d. Section 17(b)(vi) states that all hearings pending as of March 10 “shall be 
automatically tolled and continued” to the first hearing date of the board after 
the end of the state of emergency (as long as it is not more than 45 days after 
the end of the state of emergency). Some project opponents have taken the 
position that this provision means that these hearings cannot go forward during 
the state of emergency. However, it is our understanding that most municipal 
attorneys believe that the municipality has the option to go forward, based on 
the overall intent of the legislation and the specific language of 17(e).  

6. The requirement to record a permit is suspended during the period that the relevant 
Registry of Deeds is closed to the public; work under the permit may proceed even 
though the permit has not yet been recorded. (17(b)(vii)) 

a. Note that most Registries of Deeds are accepting filings by mail and 
electronically; therefore, commissions and agents may want to encourage 
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permittees to record orders of conditions now rather than waiting until the 
Registries re-open to the public.  

 
APPEALS: Orders by the Governor and the Supreme Judicial Court 
 
The following orders of the Governor and the Supreme Judicial Court have addressed permit 
appeal periods: 
 

• Order Suspending State Permitting Deadlines and Extending the Validity of State Permits 
(COVID-19 Order No. 17),3 issued by Governor Baker on March 26, 2020.  

• Updated Order Regarding Court Operations Under the Exigent Circumstances Created by 
the COVID-19 (Coronavirus) Pandemic (Order No. OE-144),4 issued by the Supreme 
Judicial Court on May 4, 2020.  

 
The key provisions of these orders affecting wetlands permit appeals are as follows: 
 

1. The normal 10-day deadline to request a Superseding Order of Conditions under the 
Wetlands Protection Act has been tolled until 45 days after the end of the state of 
emergency only for DEP; applicants and abutters are still subject to the 10-day deadline. 
(Governor’s COVID-19 Order No. 17) 

2. Supreme Judicial Court Order OE-144 extended statutes of limitation and deadlines 
under court rules for proceedings in court.  It appears that the normal 60-day deadline 
to appeal a decision issued under the local wetlands bylaw to Superior Court has been 
tolled for the period from March 17-May 31 (i.e., the deadline is extended by the length 
of that time period) by SJC Order OE-144 (as revised April 27, 2020), and the deadline 
may be further extended.5  Note: There is some uncertainty regarding the interpretation 
and authority of the SJC Order.   

3. The implications of these extensions for interested parties is as follows: 

a. Abutters and other interested members of the public who may want to file an 
appeal: 

i. Their 10-day deadline to request an SOC from DEP is not extended. 

ii. Their 60-day deadline to file a Superior Court appeal of a permit issued 
under the local bylaw is likely extended, but they should consult counsel 
for advice.  

 
3 https://www.mass.gov/doc/march-26-2020-permit-extension-order  
4 https://www.mass.gov/supreme-judicial-court-rules/supreme-judicial-court-updated-order-regarding-court-
operations-under  
5 Any future orders by the SJC should be posted at: https://www.mass.gov/guides/court-system-response-to-
covid-19#-supreme-judicial-court-   
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b. Applicants: 

i. If they receive a denial or conditions they disagree with and may want to 
appeal: 

1. Their 10-day deadline to request an SOC from DEP is not 
extended. 

2. Their 60-day deadline to file a Superior Court appeal of a permit 
issued under the local bylaw is likely extended, but they should 
consult counsel for advice. 

ii. If they receive an OOC that they are satisfied with and want to start work: 

1. Abutters and other members of the public still have 10 business 
days to request an SOC from DEP, and the Wetlands Protection 
Act prohibits any work from starting for 10 business days after the 
OOC is issued.  

2. DEP’s 10-day deadline to intervene (technically, to request an SOC 
from itself) is tolled until 45 days after the end of the state of 
emergency.  However, if there is no appeal by any other party 
after 10 business days, the applicant may contact the DEP regional 
office to request a determination from DEP as to whether it 
intends to intervene.  (See the “COVID-19 Wetlands FAQs” posted 
on DEP’s website.6)  

3. The deadline for abutters to appeal decisions issued under a local 
wetlands bylaw appears to have been extended by court order 
and may be further extended. They should consult their legal 
counsel about this.  

4. If a permittee requests authorization to proceed, and they have met all of their pre-
construction permit requirements, the commission or its agent may want to provide a 
statement along the lines of the one below.  (Note that it is best for commissions to 
confer with other Town permitting departments to ensure that they do not object to 
this general approach.) 

a. “Conservation staff [or the Commission] is satisfied that all pre-construction 
requirements in the OOC have been met and we have no objection to work 
proceeding, subject to approval from all other relevant Town departments. 
However, please note that, given the various orders extending certain appeal 
periods during the COVID-19 state of emergency, all work is undertaken at the 
permittee’s risk.  We suggest that you consult your legal counsel for advice.” 

 
6 https://www.mass.gov/doc/massdep-covid-19-wetlands-faqs-for-conservation-commissions-and-
applicants/download 


