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Learning 
Objectives

2 Methods to Permanently Preserve Land:  
Conservation Restrictions (CR) & Fee Ownership

• CR – what is it? how to read, approval process, 
management

• Fee Simple – Article 97 & how to ensure land is 
protected under Article 97

Due diligence:  What to know before you accept      
land / CR 

Case Studies

Q&A
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Conservation:  
The Role of 
Conservation 
Commissions

“Conservation commissions are the municipal 
environmental agencies in Massachusetts.  
They are responsible for protecting the land, 
water, and biological resources of their 
communities. . . 

The first powers given to conservation 
commissions in the Conservation Commission 
Act focused on ‘promotion and development 
of natural resources.’  Under these powers 
commissions undertake planning, acquiring, 
and managing open space and encouraging 
and monitoring conservation and agricultural 
preservation restrictions.”

- MACC homepage 
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When might Conservation Commission Have 
to Accept, Grant, or Approve a CR?



• Acquisition of CR with state grant 

• Required to be held in the care & custody of Conservation 
Commission or Ag Commission (LAND grant max of $500,000!)

•Acquisition of land with CPA:  requires grant of CR

•Development permit may require conserved land via fee or CR.

•Land trust acquires land with state grant:  requires grant of CR

•ANY CR in the municipality - municipalities must approve all
CRs!
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When might Conservation Commission Have 
to Accept, Grant, or Approve a CR?



What is a Conservation Restriction?
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A legal agreement that 
permanently limits uses of land to 

protect its conservation values. 

• Does not change land ownership

• Tied to land:  All future landowners are bound to CR

• Does not automatically open land to public



CRs in a Nutshell. . . 

1st - Prohibited Uses 

takes away every right 
the landowner has in the 

property.  
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2nd - Permitted Acts & 
Uses 

gives some rights back to 
the landowner.
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MA Model CR

www.mass.gov/info-
details/conservation-restriction-
review-program
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I.  Statement of Grant

• Who’s giving what to whom
• MA enabling statutes (creating CR, 

authority to hold / grant CR)
• Purchase Price
• Defines property included in CR
• CPA 



II. Purposes & Conservation Values
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What are the public benefits of the CR?
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II: Conservation Values

• Describes in detail the 
conservation values being 
protected by CR
• Tailored to each property!
• Guides how to interpret 

permitted uses 500 years 
from now 
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II.  Purposes & Conservation Values

MassMapper
maps.massgis.digital.mass.gov/MassMapper/MassMapper.html



III. A&B. Prohibited & Permitted Acts & Uses

A. Prohibited Uses 

takes away every right 
the landowner has in the 

property.  
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B. Permitted Acts & Uses 

gives some rights back to 
the landowner.
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Gives back rights that are consistent with preserving the conservation values:

“Notwithstanding the Prohibited Acts and Uses described in Paragraph III.A., the 
Grantor may conduct or permit the following acts and uses on the Premises, provided 
they do not materially impair the Purposes and/or Conservation Values. In 
conducting any Permitted Act and Use, Grantor shall minimize impacts to the 
Conservation Values to ensure any such impairment thereto is not material.”
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III.B. Permitted Acts & Uses



III.B. Permitted Acts & 
Uses

1. Vegetation Management
2. Removing non-native, nuisance, or invasive species
3. Composting
4. Natural Habitat and Ecosystem Improvement
5. Indigenous Cultural Practices
6. Maintaining & Constructing Trails
7. Signs
8. Motorized Vehicles
9. Outdoor Passive Recreational and Educational Activities 
10. Forest Management 
11. Agricultural Activities 
12. Archaeological Investigations  
13. Green Energy 
14. Special Use Areas:  areas of more intense use 

/residential structure
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CR Stewardship Responsibility:  Monitoring
How will you ensure the terms of the CR are being upheld? 

Annual (best practice) Monitoring

• Has land ownership changed?

• Encroachments?  Trespassing?

• Is the land being used in a way that’s not 
permitted by the CR?

• Strong & continuous landowner 
relationships = less violations 
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CR Approval Process

Grantor & Grantee agree on draft CR

EEA-DCS CR Review

CR Signed

CR recorded at Registry of Deeds

Massachusetts is the only state that requires municipal & state approval of CRs!
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The CR does not exist  if it is not recorded!!!
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Fee Land Ownership:  Article 97*

Article 97 of the Articles of 
Amendments to the 
Constitution of the 

Commonwealth of Massachusetts

“. . .establishes a right to a clean 
environment including its natural, scenic, 
historical, and aesthetic qualities for the 
citizens of the Commonwealth. Art. 97 
also declares the conservation of natural 
resources a public purpose and provides 
that land or easements subject to Art. 97 
shall not be used for other purposes or 

disposed of without a two-thirds roll call 
vote of the Legislature.”

* Vanessa is NOT an attorney!

In plain language. . . 

Land cannot be changed to a non-
conservation use or disposed of without 2/3 
local vote + 2/3 vote of the MA Legislature.

No Net Loss
• Alternatives analysis
• Replacement land of equal to or greater 

conservation and monetary value, or 
• Payment in lieu of replacement land
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Fee Land Ownership:  Ensuring Article 97 
Protection

Town Meeting Article or City Council 
Vote Language MUST:

• State that land is being purchased for 
conservation / open space / watershed 
protection / recreation purposes

•Designate care, custody & control to 
appropriate entity (Cons Comm, Parks 
Commission, Drinking water authority)

•Reference authorizing statutes

•State that land is being acquired for the 
purposes under Article 97

Sample Deed Language

Land is granted to the Town/City “acting by and through its Board of 

Selectmen/City Council and to be held under the care and custody of 

the Conservation Commission for open space and recreation purposes

pursuant to G.L. c. 40 Section 8C and is hereby subject to the  

protections afforded under Article 97 of the Amendments to the 

Massachusetts Constitution. . .”

 Intended use is conservation / open space / 
recreation / park / drinking water protection

 References authority to hold conservation land  
Conservation Commission Act, Park Commission 
Act (MGL Ch. 45 Section 3) or Select Board/City 
Council/Water Board authority (MGL Ch. 41 
Section 40 )

 References Article 97

Language is important!*

* Vanessa is NOT an attorney!
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Due Diligence & Conservation Land

Title Exam
•How do you know the seller is/are 
the record owner(s)?  The sole 
owner? Is there a mortgage?

Buyer Beware!
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Due Diligence & Conservation Land

Title Exam
•How do you know the seller is/are 
the record owner(s)?  The sole 
owner?  Is there a mortgage?

Appraisal
•If municipal $$

Buyer Beware!
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Due Diligence & Conservation Land

Environmental Site Assessment 
(Phase I)
•How do you know the property 
doesn’t have hazardous waste? A 
history of contamination?

Buyer Beware!
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Due Diligence & Conservation Land

Survey
•Where are your property boundaries?  
Are they marked? Are there 
encroachments?

Buyer Beware!
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Resources
Massachusetts Open Space Network
www.massopenspace.org

MA Conservation Restriction Review Program
www.mass.gov/info-details/conservation-restriction-review-program

Resources for Demonstrating Public Benefit
www.mass.gov/doc/plans-policies-programs-helpful-in-demonstrating-
public-benefit

MassMapper
maps.massgis.digital.mass.gov/MassMapper/MassMapper.html

Article 97 & the Public Lands Preservation Act
www.mass.gov/info-details/article-97-the-public-lands-preservation-act



Questions?

vkjohnson@ecga.org   |   jag@tollund.com 30


