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I was hoping that, following the last issue of the Maine Bar Journal (I’m thinking of Jon 
Mermin's article, “Three Ways of Looking at a President”), we could begin to explore 
a wider dialogue among all members of the Bar, perhaps by generating a lively Letters 
to the Editor section of the Journal. Although that did not happen, I still think it is a 
good idea. In today's world, communication is the key to most endeavors. As lawyers 
and counselors at law (don't ever forget that last part), we are expected to communicate 
truthfully and, hopefully, intelligently with clients and with the court (Remember Jon's 
column, “What Judges Want,” in the Summer/Fall 2016 issue?). But let's not forget the 
importance of communicating with each other.
		
There are numerous legal issues confronting today's Bar—and that means us. Examples 
include: access to justice (see the article by Justice Mead in this issue), electronic fil-
ing, electronic discovery, privacy, transparency, qualification to practice, mandatory pro 
bono, and a host of other issues, not the least of which is what role your bar association 
should play. Should we be more active in regard to social issues? Legislative issues? We 
are, first and foremost, a trade association, but our Mission Statement, as I reminded you 
in the last issue, and as David Webbert reminded all of us at Sugarloaf, includes support 
of “the public interest in a fair and effective system of justice.” All of these issues cry out 
for better discussion and effort to find solutions; that is, we need that dialogue among 
all of us.
		
The MSBA Board of Governors has recently been involved in many discussions about 
significant issues facing the legal community both locally and nationally. In one in-
stance, we issued a statement opposing the elimination of funding for the Legal Services 
Corporation. More recently, we wrote to the Joint Standing Committee on Appropria-
tions and Financial Affairs, urging them to fully fund the Maine Commission on Indi-
gent Legal Services. I fully expect we will face other issues as the year progresses, and I 
assure you that we will continue to advocate for Maine attorneys and access to justice for 
all Mainers. If you want to share your opinion on these matters or others, please reach 
out to your Governor, Angela Weston, or me.

Although I obviously encourage you to consider to all of these matters, I am also mindful 
that simply having fun together can foster communication among us. As you read this, 
we’ll be wrapping up another year of networking, CLE, and enjoying time with old and 
new friends alike at the 2017 Annual Bar Conference and 125th anniversary celebration. 
It was my honor to recognize our 50-year Life Members, and to recognize the graduates 
of this year’s Leadership Academy. Immediate Past President Steve Nelson presented the 
John W. Ballou Award – the Association's most prestigious award – to Justice Donald 
G. Alexander. The Women’s Law Section also presented the Caroline Duby Glassman 
Award to Justice Rebecca A. Irving, and the Volunteer Lawyers Project presented its VLP 

Fostering Communication in 
Print and in Person
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Director’s Award to Michael J. Levey. This year’s meeting was unique 
not just because we celebrated a milestone anniversary, but because we 
also partnered with the Maine Judicial Branch, which sponsored spe-
cial programming on Thursday about interpersonal violence. I’d like to 
thank the Judicial Branch for making this programming free to all Bar 
members. Our anniversary celebration included a fantastic performance 
by The Capitol Steps, fireworks, and s’mores. The Capitol Steps last 
performed for the MSBA at the Annual Meeting in 2000 in Portland.

If you weren’t able to join us at Sugarloaf this year, we look forward 
to welcoming you there next year from June 20-22. Between now and 
then, we have many other opportunities to communicate with each 
other in person. Mark your calendars now for the Technology & Law 
Practice Management Institute on Sept. 27 at the Augusta Civic Center 
and Legal Year in Review on Nov. 16, also at the Augusta Civic Center.

Thank you, and now let's all get back to work.

(207) 808-2164  •  wrobitzek@gmail.com
www.mainelawyerservices.com

Fees start at a cup of coff ee.
• Mediation and Arbitration
• Case and Practice Consulting
• Mentoring
• Transition Services
• In-house CLEs
Meet with Bill, have a cup of coff ee
and fi nd out what he can do for you.

Bill Robitzek
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Since 2003, the Maine State Bar Association has provided 
Casemaker as an exclusive member benefit. This nationwide 
legal research system has become a valuable tool for attor-
neys in their research. And, today’s Casemaker has evolved 
dramatically from the one introduced 14 years ago. We 
know some of our members who use Casemaker regularly 
wholeheartedly endorse it. What we don’t is how the rest of 
our members feel. Have you taken the opportunity to learn 
what Casemaker offers? What has been your experience 
with the product? I’d like to take this opportunity to outline 
the features and benefits of Casemaker and encourage you 
to learn more. And, I’d like to hear from you about your 
experience with this member benefit. 

Who Is Casemaker?
Casemaker is the company that created the concept of providing 
comprehensive legal research as a member benefit for bar associ-
ations. The company was created by the Ohio State Bar Associ-
ation for its own members in recognition of the need to provide 
attorneys, especially those in solo practice and small firms, with a 
reliable and affordable alternative to online legal research. Now, 
approximately two dozen state bar associations use Casemaker, 
with nearly 300,000 attorneys utilizing its services every month. 

What Does the Casemaker Library Contain?
The Casemaker legal research system includes libraries from all 
50 states, the District of Columbia, and federal libraries. Each 
Casemaker library contains at a minimum a statutory code, all of 
the appellate cases, an administrative code, constitution, legisla-
tive acts, state register (if one exists), and court rules. Many of the 
libraries contain other types of data such as opinions of the attor-
ney general, administrative decisions, trial cases, journals, and law 
reviews. The Maine library contains: Maine administrative code, 
Maine attorney general opinions, Maine case law, the Maine Con-
stitution, federal and state court rules, Maine session laws, Maine 
revised statutes, Superior Court decisions, workers compensation 

decisions, and more.
	 All state statutory codes are updated within 10 days of avail-
ability of state legislative acts, and all state administrative codes 
are updated within 5 days of availability of new or amended 
regulations.

Casemaker also includes:
• CaseCheck+: Casemaker’s case citator, which covers all state and 
federal appellate cases. Users will see a symbol on every case indi-
cating either that the case has no negative treatments in its history 
(green thumbs up) or that some negative treatment has occurred 
(red thumbs down). When you open a case, you will see a descrip-
tion of the negative treatment and a link to the citing case.
• Casemaker Digest: Daily summaries of state and appellate court 
decisions.
• CiteCheck: Casemaker’s brief analyzer tool that will check case 
cites in any Microsoft Word, text file, or searchable PDF doc-
ument. This process takes approximately 90 seconds and saves 
the user vast amounts of time otherwise devoted to manually 
checking those cites.
• Statute Annotator.

There are add-on services, as well:
• Casemaker Libra: Casemaker’s library of treatises, CLE materi-
als, and other secondary research materials. Books can be leased 
individually or by practice area or the entire library can be leased. 
A typical lease is one year and you will have access to any supple-
ments or new books that become available. All leases are online.
• vLex: Casemaker has partnered with premier global legal 
intelligence provider vLex to give our users access to primary and 
secondary legal materials from over 100 countries, directly via the 
Casemaker platform.

Does It Cost Anything to Access Casemaker Online?
Casemaker is included in your membership to MSBA members! 
You must be a member of the Maine State Bar Association to 
access Casemaker. The complete research library is valued at more 
than $950 per year. Remember, standard membership ranges 
from just $110 to $265 per year (and it’s always free to law stu-
dents). 

F R O M TH E E X E C UT I V E  D I R E CTO R:

Casemaker: The MSBA’s Exclusive Online Legal Research Tool
By Angela P. Weston
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How Do I Access Casemaker?
All MSBA members have 24/7 access to Casemaker. Simply log 
in to www.mainebar.org, click the Casemaker button in the top 
right corner of your screen, and then click “Click Here to Access 
Casemaker.” That second click is required for our software to 
authenticate your membership. 
	 Casemaker also offers mobile apps for the iPhone, iPad, and 
Android devices. You can obtain more information about these 
apps by clicking “Mobile Application” in the left hand column of 
the Casemaker home page.

Who Can Help Me if I Get Frustrated?
For specific questions about using Casemaker, contact customer 
support at (877) 659-0801 (8 a.m. – 8 p.m. EST, Monday-Fri-
day) or email support@casemakerlegal.com. Live chat is also 
available by clicking “Live Chat” in the upper right corner of the 
Casemaker web page.

How Can I Get Access for My Secretary or Legal Assistant?
Only members of the Maine State Bar Association have access to 
Casemaker. We cannot give your assistant his or her own login 
information unless he or she is also a member of the MSBA.
	
Can Someone Research the Information and Send it to Me?
No. Research must be done on your own. If you have questions 
about how to find a specific case or library, contact Casemaker 
customer support at (877) 659-0801.

What if I Forget My Password?
If you do not remember your username and password for the 
MSBA website, click the request to recover your password under 

the member sign-in box. You may also call the MSBA at (207) 
622-7523 (Monday-Thursday, 8 a.m.–4:30 p.m. and Friday, 8 
a.m.–1:00 p.m.) to request assistance.

How Can I Learn More?
In addition to online and telephone support, Casemaker offers 
regular webinars. After accessing Casemaker through the MSBA 
website, you can view a list of upcoming webinars by clicking 
“Webinar” in the top right corner of the Casemaker page and reg-
ister online for the session that works best for you. There is also a 
Casemaker user guide located on the Casemaker web page under 
“Member Resources.”

Be in Touch
If you don’t use Casemaker, I encourage you to take this opportu-
nity to familiarize yourself with one of the MSBA’s most valuable 
member benefits. Then, let me know what you think. We are 
always evaluating the benefits we offer to our members to ensure 
they are relevant and provide value. If you already use Casemaker, 
I’d like to hear from you, too. Tell me about your experience. Do 
you use it exclusively, or do you pair it with other research tools? 
Are you happy with the product? How long have you used Case-
maker? How often do you use Casemaker? Please, be in touch! 
You can reach me at aweston@mainebar.org or (207) 622-7523. I 
look forward to hearing from you.

ANGELA P. WESTON is the  
Maine State Bar Association’s 
executive director. 

"Casemaker is an invaluable MSBA member benefit. Over the years it has saved me and my clients thousands of dollars 
in legal research expenses while meeting our research needs. I encourage all members who are concerned about their 
expenses to take advantage of the valuable member benefit."  DAVID LEVESQUE, ESQ.

WHAT OUR MEMBERS SAY ABOUT CASEMAKER
"As a small specialty firm, we find the cost of the well-known online legal databases to be prohibitive. Casemaker has proved to be a 
very reliable and user-friendly alternative for us and we are grateful that it is provided to members of the Maine State Bar Association at 
no additional cost. The libraries available on Casemaker have consistently provided us with all of the research support we require for our 
small general practice here in Maine and covers both state and federal court decisions." MARY A. DENISON, ESQ., LAKE & DENISON, LLP



The Maine State Bar Association is proud to offer Casemaker’s 
suite of premium services at no additional cost to our members.

www.casemakerlegal.com

A negative citator system that lets you know instantly if the case 
you’re reading is still good law. CaseCheck+ returns treatments 
instantly as you research. Link to negative treatments and quickly 
review the citation history for both state and federal cases.

CasemakerDigest
Upload a brief or pleading and within 90 seconds Casemaker will 
provide a report stating whether your case citations continue to 
be good law.

Daily summary of appellate decisions for all state and all federal 
circuits, categorized by subject. Casemaker Digest will email 
or send you an RSS feed of the latest cases in your selected 
jurisdictions and subject areas of interest.

To learn more about Casemaker and the tools available to you as 
a Maine State Bar Association member, call Customer Support at 
877.659.0801

Now, Maine State Bar Association members have access to not only Casemaker’s 
broad and comprehensive libraries which cover all 50 states and Federal level 
materials - but members also have access to a suite of tools that make research 
faster and easier.
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Some litigators may believe that they intuitively know the 
concept of “personal jurisdiction,” which conjures familiar phrases 
like “minimum contacts” and “continuous and systematic” 
activities. But not all aspects of personal jurisdiction are settled 
or straightforward, as is perhaps best demonstrated by cases 
involving diversity jurisdiction.1 In the U.S. District Court for 
the District of Maine (District Court), a confusing body of law 
emerges from the entangled relationship between the text of 
Maine’s long-arm statute; the Law Court’s application of that text 
and its efforts to examine personal jurisdiction under the Due 
Process Clause; and the District Court’s own application of a 
separate Due Process Clause analysis.  

The Law Court has not addressed whether its personal 
jurisdiction analysis is constitutional in nature or merely statutory. 
The distinction has important implications for practice in the 
District Court, as a federal court sitting in diversity is bound to 
apply the Law Court’s interpretation of state statutes (such as 
Maine’s long-arm statute) but not the Law Court’s interpretation 
of the U.S. Constitution (including the Due Process Clause, 
which defines the boundaries of a federal court’s authority to 
exercise personal jurisdiction). Nevertheless, the issue remains 
unaddressed and unresolved. Additionally, the concept of general 
jurisdiction appears to have little relevance in District of Maine 
diversity cases involving non-resident defendants.

Despite the seeming familiarity of personal jurisdiction, 
practitioners should review the concept’s fundamental principles 
and understand how certain complex issues arise out of those 
principles. This article seeks to assist in that effort. 

The Role of State Law in Federal Court Personal  
Jurisdiction Analysis
Under Erie R.R. v. Thompson,2 a federal court sitting in diversity 
jurisdiction applies the substantive law of the forum state. State 
law thus supplies the rule of decision with respect to traditional 
common law theories, such as contract law or tort law, as those 
claims arise in federal courts sitting in diversity. Perhaps less 

intuitively, Erie also requires a federal court sitting in diversity to 
look to the law of the forum state when considering the limits of 
the federal court’s own exercise of personal jurisdiction.3 A federal 
court therefore “cannot exceed the jurisdictional reach of the 
courts of the forum in which they sit.”4 The forum state’s so-called 
‘long-arm statute’, as interpreted by the forum state’s own courts, 
thus provides one limitation on a federal district court’s ability to 
exercise personal jurisdiction over a non-resident defendant in a 
diversity action.5

While the jurisdictional authority conferred by state law binds 
a federal court sitting in diversity, it does so only to the limits of 
the Due Process Clause of the Fourteenth Amendment to the 
U.S. Constitution.6 In International Shoe Co. v. Washington, 
the Supreme Court held that those limits require that a defendant 
“have certain minimum contacts with the forum state such that 
the maintenance of the suit does not offend traditional notions 
of fair play and substantial justice.”7 The interplay between the 
state law governing jurisdictional reach, on one hand, and federal 
constitutional limits on state law, on the other hand, thus permits 
a state to restrict its own courts’ jurisdictional reach as much as 
the state may like, but prohibits a state from expanding its courts’ 
jurisdictional reach beyond the limits of the Due Process Clause.  

For example, Maine may repeal its existing long-arm statute, 
stripping Maine state courts of authority over non-residents, but 
Maine may not enact a long-arm statute that authorizes Maine 
state courts to exercise personal jurisdiction over all persons 
residing in the United States, including persons who have no 
contacts with Maine. Again, to the extent Maine sets statutory or 
common law limits on personal jurisdiction that do not go to the 
limits of the Due Process Clause, such limits would bind federal 
courts of the District of Maine when those courts sit in diversity. 

Specific Jurisdiction vs. General Jurisdiction
As a matter of federal constitutional law, the “minimum contacts” 
analysis devised by International Shoe has evolved into two 
distinct forms of personal jurisdiction: specific jurisdiction and 

Something Erie This Way Comes:  
The Dueling State and Federal Law Governing Personal Jurisdiction

By Nolan L. Reichl
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general jurisdiction.8 Under the former concept, a court may 
exercise personal jurisdiction where there exists a sufficient nexus 
between the plaintiff’s claims and the defendant’s activities in 
the forum state.9 Under the latter concept, a court may exercise 
personal jurisdiction where the defendant’s contacts with the 
forum state are so “continuous and systematic” that a corporate 
defendant can be “fairly regarded as at home” in the forum or that 
a natural person can be said to be domiciled in the forum.10 Both 
forms of jurisdiction, however, do nothing more than articulate 
the minimum contacts necessary for a court to exercise personal 
jurisdiction in a manner that does not offend the Due Process 
Clause. Practitioners should not confuse these two concepts with 
affirmative grants of jurisdictional authority that provide federal 
courts with the power to exercise personal jurisdiction. In a 
diversity case, that power arises only from state law.

Maine’s Long-Arm Statute
Maine’s long-arm statute serves as the starting point for 
understanding the scope of authority provided to Maine state 
courts with respect to the exercise of personal jurisdiction over 
non-residents and, accordingly, to federal courts sitting in 
diversity.11 Maine’s long-arm statute grants state courts authority 
to exercise personal jurisdiction over non-resident defendants 
where those defendants engage in any of the following activities:

• “The transaction of any business within this State”;
• “Doing or causing a tortious act to be done, or causing the 
consequences of a tortious act to occur within this State”;
• “Contracting to insure any person, property or risk located 
within this State at the time of contracting”;
• “Conception resulting in parentage within the meaning of Title 
19-A, chapter 61”;
• “Contracting to supply services or things within this State”;
• “Maintaining a domicile in this State while subject to a marital 
or family relationship out of which arises a claim for divorce, 
alimony, separate maintenance, property settlement, child support 
or child custody; or the commission in this State of any act giving 
rise to such a claim”; 
• “Acting as a director, manager, trustee or other officer of 
a corporation incorporated under the laws of, or having its 
principal place of business within, this State”; or
• “Maintaining any other relation to the State or to persons or 
property which affords a basis for the exercise of jurisdiction by 
the courts of this State consistent with the Constitution of the 
United States.”12

The last of these activities is hardly a specific activity but, rather, 
a catchall provision designed so that the long-arm statute will be 
interpreted as broadly as the Due Process Clause permits.13

Maine’s long-arm statute also includes the following: “Only 
causes of action arising from acts enumerated herein may be 
asserted against a defendant in an action in which jurisdiction 
over him is based upon this section.”14 While the Law Court has 
not addressed this subsection of the long-arm statute, the United 
States Court of Appeals for the First Circuit has interpreted the 
provision to mean that Maine state law does not permit the 
exercise of general jurisdiction over non-residents.15 In other 
words, the law binding federal courts in the District of Maine 
holds that Maine law authorizes personal jurisdiction only where 
the claims at issue arise out of the specific bases for jurisdiction 
asserted by the plaintiff under the long-arm statute.

Lastly, the Law Court has interpreted and applied Maine’s 
long-arm statute. These Law Court decisions comprise Maine 
law just as much as the long-arm statute itself does, and bind the 
District Court when it considers the limits of judicial authority 
granted by Maine law for purposes of personal jurisdiction.16

The Due Process Clause in Law Court Jurisprudence
Just as federal courts must consider whether the application of 
Maine’s long-arm statute under a given set of facts comports 
with the Due Process Clause, Maine state courts apply the same 
analysis in state court cases. The Law Court has not adopted the 
Supreme Court’s Due Process Clause analysis, however, either 
with respect to “specific” or “general” jurisdiction.  On the 
contrary, the Law Court has crafted its own, unique personal 
jurisdiction test: “Due process is satisfied when: (1) Maine has 
a legitimate interest in the subject matter of the litigation; (2) 
the defendant, by his or her conduct, reasonably could have 
anticipated litigation in Maine; and (3) the exercise of jurisdiction 
by Maine’s courts comports with traditional notions of fair play 
and substantial justice.”17 If the plaintiff can establish the first two 
elements, then the burden shifts to the defendant to “demonstrate 
the negative” as to the third element.18

Maine state courts apply the foregoing test, but the District 
Court does not, even in diversity jurisdiction cases. The reason 
being is that Erie requires a federal court to apply state law in 
diversity jurisdiction cases, but it expressly excludes from that 
rule “matters governed by the Federal Constitution or by acts 
of Congress,” such that a federal court sitting in diversity is not 
bound by state court interpretations of the U.S. constitution or 
statutes.19 Maine federal courts sitting in diversity therefore are 
not bound by Maine’s three-part personal jurisdiction analysis. 
On the contrary, they must apply the Supreme Court’s test, as 
applied and interpreted by the First Circuit.

Where Things Get Complicated
Judge Hornby’s decision in Maine Helicopters, Inc. v. Lance 
Aviation, Inc. illustrates many of the problems that have emerged 
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from the closely intertwined relationship between the state and 
federal law governing personal jurisdiction.20

The case involved a Maine corporation’s purchase of a 
helicopter from a Florida seller, and featured all of the hallmarks 
of a close personal jurisdiction question, with significant contacts 
occurring in both Maine and Florida. Judge Hornby began his 
personal jurisdiction analysis by correctly observing that Erie 
requires federal courts to first examine the authority provided by 
state law with respect to the exercise of personal jurisdiction. He 
also noted that, when analyzing state law, federal courts should 
pay close attention to what state courts actually do, noting that 
the Law Court “says that its statutory analysis tracks the [D]
ue [P]rocess [C]lause …, but … it is important … to examine 
what the Maine cases actually hold before turning to the federal 
analysis.”21 The crucial observation here is that a federal court 
cannot determine the true reach of Maine’s long-arm statute 
without identifying how the Law Court actually applies the 
statute in specific factual scenarios, regardless of (a) what Maine’s 
long-arm statute may proclaim and (b) whether the Law Court 
may characterize its interpretations of the long-arm statute as 
reaching the limits of the Due Process Clause.22  

Judge Hornby correctly constructed the doctrinal framework, 
but his review of specific Law Court decisions focused almost 
exclusively on cases decided on the basis of the Law Court’s 
three-prong Due Process Clause test, rather than an analysis 
of the scope of Maine’s long-arm statute.23 As noted above, 
however, Law Court interpretations of the Due Process Clause 
do not bind Maine’s federal courts under Erie, and so Law Court 
personal jurisdiction decisions that turn only on the application 
of the Due Process Clause should not control how Maine federal 
courts sitting in diversity should approach a personal jurisdiction 
question. 

But should Judge Hornby have relied on the Law Court’s 
cases in the way that he did?  It depends on how you interpret 
the Law Court’s decisions. On one hand, the Law Court has 
stated on numerous occasions that the Due Process Clause 
alone controls its jurisdictional analysis and, as the cases listed 
in Maine Helicopters demonstrate, the vast majority of its 
personal jurisdiction decisions turn solely on this apparent 
constitutional analysis.24 On the other hand, the long-arm statute 
itself requires Maine courts to apply the Due Process Clause 
analysis.  So, when the Law Court analyzes personal jurisdiction 
under its Due Process Clause test, should its decisions be treated 
as pure constitutional decisions that do not bind federal courts 
under Erie? Or, because Maine’s long-arm statute requires the 
constitutional analysis, should the Law Court’s decisions be 
treated as instances of statutory interpretation that do bind federal 
courts under Erie? The author is not aware of a case that has 
addressed the question directly, but Maine Helicopters could be 
interpreted as implicitly endorsing the latter approach.

The significance of this issue was clear to Judge Hornby. The 
Law Court’s application of the Due Process Clause may diverge 
from the federal district courts’ reading, leading to inconsistent 
application of federal constitutional standards between the two 
jurisdictions. Thus, “if the Maine reading [of the Due Process 
Clause] should turn out to be narrower [than that provided 
by federal court decisions], a plaintiff should not obtain wider 
personal jurisdiction in a diversity case, merely by bringing 
its case in federal court.”25 In Architectural Woodcraft Co. 
v. Read,26 one of the cases Judge Hornby discussed in Maine 
Helicopters, the Law Court denied personal jurisdiction in a 
case that likely merited it, thus presenting a live example of Judge 
Hornby’s concern. The Law Court’s use of a personal jurisdiction 
test that differs noticeably – if not significantly—from the one 
employed by the District of Maine and the First Circuit Court of 
Appeals suggests that inconsistent applications of the Due Process 
Clause will occur. 

A Way Forward
All of the foregoing suggests the following:

First, the Law Court should clarify whether it considers its 
Due Process Clause analysis in personal jurisdiction cases to be an 
exercise of constitutional or statutory interpretation. If the former, 
then federal courts in Maine should regard Law Court decisions 
as persuasive authority only and proceed directly to applying 
the existing federal Due Process Clause test when considering 
personal jurisdiction questions. If the latter, then Maine federal 
courts must determine whether Maine law would permit the 
exercise of personal jurisdiction under the factual scenario at hand 
by closely analyzing analogous Law Court decisions. Where the 
Law Court would not authorize personal jurisdiction, the inquiry 
should end. Where the Law Court would authorize personal 
jurisdiction, the federal court then should determine whether the 
exercise of such jurisdiction comports with the First Circuit’s Due 
Process Clause test.27

Second, the Law Court should consider abandoning its three-
part Due Process Clause test and adopting the Due Process Clause 
test used by the Supreme Court and First Circuit.  Consistent 
with the express terms of Maine’s long-arm statute, the Law Court 
must look to the Due Process Clause when considering personal 
jurisdiction. The Law Court would be wise to consider deferring 
to Maine’s federal courts when applying federal constitutional law 
and standards.28 The Law Court’s adoption of the federal test also 
would reduce the likelihood of inconsistent rulings between the 
two fora and, thus, reduce incentives for forum-shopping. 
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Third, and finally, there appears to be little doctrinal or 
practical role left for the concept of general jurisdiction in 
diversity cases.29 Maine’s long-arm statute expressly disavows the 
concept and so jurisdiction over a non-resident defendant may be 
obtained only where the plaintiff brings a cause of action arising 
out of the specific activities enumerated in the long-arm statute. 
For instance, Maine’s long-arm statute likely would not permit 
the exercise of personal jurisdiction over a non-resident defendant 
who owns property and a business in Maine with respect to an 
action arising out of a tort committed by that defendant outside 
of Maine and unrelated to the property or the business. Further, 
the Supreme Court’s recent jurisprudence restricts the exercise 
of general jurisdiction only to those scenarios where a corporate 
entity can be said to be “at home” or where an individual 
maintains his or her domicile.30 In short, cases should be few and 
far between where general jurisdiction will be relevant in Maine 
federal courts.31

Conclusion
Personal jurisdiction necessarily will persist as a foundational 
concern in any litigation.  Practitioners who consider the issue 
to be simple, clear, or well-settled, however, may find themselves 
stumbling into unanticipated traps.  In diversity jurisdiction 
cases in particular, the impact of Erie continues to reverberate. 
Practitioners should not neglect the on-going dialogue between 
state and federal law that gives shape to the law of personal 
jurisdiction in diversity cases.

NOLAN L. REICHL is a partner at Pierce Atwood LLP, where 
he specializes in complex commercial and appellate litigation. 
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30 See supra n.9.
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We are on the eve of a Presidential election1 that, among 
other things, will have a profound effect on the future of the 
Supreme Court of the United States. I would like to focus on 
one member of that Court–Justice Ruth Bader Ginsburg.

This past summer, as many of you no doubt recall, Justice 
Ginsburg made some controversial comments about Donald 
Trump, telling an interviewer that she did not want to think 
about the prospect of Trump defeating Hillary Clinton.2 
She promptly apologized, calling her remarks “ill-advised” 
for a judge.3 This past weekend Justice Ginsburg made news 
again.  During an interview about a new book of her writings 
that has just been published, she said that “I think it’s dumb 
and disrespectful” for San Francisco 49ers quarterback Colin 
Kaepernick, and other professional football players, to refuse 
to stand for the national anthem.4 I am sure that this comment 
will generate controversy as well.

Intriguing as these comments are coming from a Supreme 
Court justice, they say nothing about the significance of 
Justice Ginsburg’s career, and they are not the reason I 
have chosen her as my subject. Justice Ginsburg is the first 
Jewish woman on the Supreme Court and only the second 
woman. She is a seminal figure in American law. And some 
of the details of her life–the family tragedies, her experience 
of Judaism, the obstacles she faced as a woman, the goal of 
her revolutionary legal work, the threats she perceives to her 
legacy, and her refusal to retire, as some had urged–all of those 
details provide an inspirational story of particular relevance on 
Yom Kippur.

Early Biography
Ruth Bader Ginsburg was born in Brooklyn in 1933. 

Her mother, Celia Amster, was, as Justice Ginsburg puts it, 
“conceived in the Old World and born in the New World”5–
New York–four months after her family fled the Austro-
Hungarian Empire. Her father, Nathan Bader, came to the 
United States from a shtetl near Odessa at age 13.

When Ruth was two, her older sister Marilyn died of 
meningitis.6 The day before her graduation from James 
Madison High School in Brooklyn, Ruth’s mother died after 
a long battle with cervical cancer.7 When friends and family 
gathered at Ruth’s house to pray, she was upset that only 

men could participate in the minyan.8 Earlier, she had been 
unhappy with her exclusion from the Bar Mitzvah studies of 
the boys.9  

	 Ruth’s mother had been critical to the survival of her 
father’s fur business. Now the business failed, and, Justice 
Ginsburg recalls, her father “was no longer able to contribute 
to the temple. And so our tickets for the High Holy Days were 
now in the annex, not in the main temple. That whole episode 
was not pleasing to me at all.”10 These early experiences in 
Judaism, with exclusions based on gender and wealth, “kept 
her from fully embracing Jewish observance.”11

	 Ruth also knew that, as a Jew, she faced exclusions outside 
of Judaism. The best schools in the country had quotas for 
the Jews that they would admit. Hence, she says, “the Jewish 
children of her generation knew that they had to be among 
the brightest.”12 Ruth was a superb student. That success 
won her admission to Cornell, with its quota for Jews. 
Once there, she found that the Jewish women had all been 
assigned to rooms in one section of a dormitory.13 She chose 
government as her major, and, shocked by the excesses of 
Senator Joseph McCarthy’s Subcommittee on Investigation, 
she decided to become a lawyer. Like many Jews who choose 
law as a profession, she saw it as “a bulwark against the kind 
of oppression Jews have encountered and survived throughout 
history.”14

	 At Cornell, she met Marty Ginsburg, one year ahead of 
her. Their relationship began, Ruth recalls, one “long, cold 
week at Cornell.”15 Then, says a friend, Marty “wooed and 
won her by convincing her how much he respected her.”16 
Ginsburg started at Harvard Law School while Ruth finished 
her senior year at Cornell. They were married in June 1954, 
days after Ruth graduated. She also had been admitted to 
Harvard Law School, but she had to defer her admission 
because Marty, who had been in the Reserve Officers Training 
Corps in college, had been assigned to the Fort Sill Army Base 
in Oklahoma.17 They had their first child, Jane, while living 
in Oklahoma. Still determined to join Marty at Harvard Law 
School, Ruth had to secure readmission. She did, starting at 
Harvard Law in the fall of 1956.18  

	 In her second year of law school, Marty was diagnosed 
with testicular cancer. He had radical surgery and daily 
radiation for six weeks. The prognosis was bleak. Sleeping 

The Grand Bet of Justice  
Ruth Bader Ginsburg

By Judge Kermit V. Lipez
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about one or two hours a night, Ruth pursued her own 
studies while supporting Marty by typing up the notes of 
classmates for him and taking dictation from him for his 
papers. Although they had the help of a nanny, Ruth also 
was spending hours taking care of Jane each day. Marty 
survived, graduated, and got a job as a tax attorney at a firm 
in New York. To keep the family together, Ruth transferred to 
Columbia for her final year of law school.19

Obstacles
	 During these formative years of study, and in the teaching 
career that followed, Justice Ginsburg faced daunting 
obstacles as a woman. At Harvard Law School she was one of 
nine women in a class of over 500.20 At a dinner hosted for 
these women early in their first year, Dean Erwin Griswold 
provocatively asked each of them how they could justify taking 
the place of a man. Unsettled by the question, Ginsburg 
dissembled, saying to Griswold: “I wanted to know more 
about what my husband does. So that I can be a sympathetic 
and understanding wife.”21

Justice Ginsburg did far more at Harvard than please her 
husband, becoming one of two women to make the Law 
Review. She repeated that success at Columbia, tying for first 
in her class. Even so, she saw sign-up sheets for interviews with 
New York law firms that explicitly said the interviews were 
for men only. Despite her stellar academic record, she did not 
receive a single job offer from a New York law firm.22

With the encouragement of professors and their strong 
letters of recommendation, she sought a clerkship with Justice 
Felix Frankfurter and Judge Learned Hand, two of the great 
judges of that period. They refused to hire her because they 
were not comfortable hiring a woman. She eventually got a 
much less prestigious clerkship after her professor promised 
the judge that he would provide a male replacement if she did 
not work out.23 

Interested in a teaching position, Justice Ginsburg discovered 
that Columbia had no place for her, even though there were 
no women on the faculty. When she did get a teaching job 
at Rutgers in 1963, along with another woman, the New 
York Star Ledger ran a headline:  “Robes for Two Ladies.” 
Describing the women as “slim, attractive,” it noted that 
“from their youthful appearance, they could easily be taken for 
students.”24  

Litigation Strategy
	 While she was at Rutgers, Justice Ginsburg became 
a volunteer lawyer with the New Jersey branch of the 
American Civil Liberties Union. There she read letters from 
women complaining about their experiences with gender 
discrimination that reflected, in different forms, her own 
experiences. For example, one wrote that she could not add 

her family to her health insurance because the company 
assumed only married men had dependents; another, a teacher, 
wrote that she was forced to leave her job when she showed 
her pregnancy.25

Urged by her female students, Justice Ginsburg developed 
the first course at Rutgers on women and the law. In 
preparation, she read every federal decision and every 
law review article on women’s status.26 The picture was 
disheartening. For years, the law of the Supreme Court had 
expressed a paternalistic view of women that emphasized the 
need to protect them from evil influences and preserve their 
central role in home and family life.27  

To give one example, Michigan had a law that prohibited 
women from being barmaids unless they were the wives or 
daughters of the owners of the bar.28 Justice Felix Frankfurter, 
the same Justice who had refused to offer Justice Ginsburg 
a clerkship because he did not hire women, had written in 
1948 that Michigan’s law did not violate the Equal Protection 
Clause of the Constitution “since bartending by women 
may, in the allowable legislative judgment, give rise to moral 
and social problems against which it may devise preventive 
measures.”29 

This equal protection doctrine was a major impediment to 
changes in the second-class status of women in this country. 
So, through her association with the ACLU, Justice Ginsburg 
filed a brief with the Supreme Court in 1971 in a case 
challenging an Idaho law that stated explicitly that “males 
must be preferred to females” in the administration of estates.30 
Idaho justified the law as an administrative convenience. 
If a man and a woman filed competing claims to be the 
administrator of an estate, the statutory preference allowed 
probate judges to avoid time-consuming hearings on the 
competing claims of relatives. In her brief, Justice Ginsburg 
challenged this flimsy justification for the dismissive treatment 
of women. As she wrote:

The time is ripe for this Court to repudiate the premise 
that, with minimal justification, the legislature may draw 
“a sharp line between the sexes,” just as this Court has 
repudiated once settled law that differential treatment of 
the races is constitutionally permissible . . . .31

To the delight of Justice Ginsburg and her colleagues, the 
Supreme Court agreed with this argument in an opinion 
written by Chief Justice Burger:

To give a mandatory preference to members of either 
sex over members of the other, [Burger wrote], merely 
to accomplish the elimination of hearings on the 
merits, is to make the very kind of arbitrary legislative 
choice forbidden by the Equal Protection Clause of the 
Fourteenth Amendment . . . .32
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This decision was a big deal. The Supreme Court had never 
applied the Equal Protection Clause in this way to a claim of 
gender discrimination. Buoyed by the decision, and seeing the 
opportunity to challenge similar federal and state laws, Justice 
Ginsburg, now teaching at Columbia Law School, conceived 
and co-founded in 1972 the Women’s Rights Project of the 
American Civil Liberties Union, which became the vehicle for 
her revolutionary work challenging gender discrimination.33 
In six cases that she argued before the Supreme Court between 
1972 and 1978, she challenged federal and state laws that had 
the same defect as the Michigan law dealing with bartending 
by women. In the guise of being more protective of women 
than men, they actually reflected a demeaning stereotype of 
women that harmed both men and women.  Ironically, in the 
first case that she argued, as she discovered years later, Justice 
Harry Blackmun, who graded lawyers in his diary on their 
performance, indulged in a stereotype when he described 
Justice Ginsburg as “very precise female” and gave her a C+.34

This “very precise female” won five of the six cases she argued 
before the Supreme Court. Looking back on her successes in 
these cases, Justice Ginsburg summarized them this way: 

In the 1970’s, the law books, state and federal, were 
just riddled with differentiations based on gender.  There 
was this “separate spheres” notion.   A woman’s sphere 
was the children and the home, men’s was the outside 
world.  There were so many things that were just off 
limits to women.  Our objective in the 1970’s was to 
end the sex role stereotyping.  The law should deal with 
a person, a spouse, a parent -- not a mother or wife.  It 
took ten years, but almost all of the explicit gender base 
classifications are gone.35

Becoming a Judge
	 Justice Ginsburg’s success before the Supreme Court 
made her a candidate for a federal court of appeals judgeship 
when Jimmy Carter became President in 1977. At that time, 
remarkably, there was only one woman federal appeals court 
judge in the country. Knowing that the President wanted to 
improve that number, Justice Ginsburg applied for a position 
on the District of Columbia Circuit Court of Appeals. Her 
application stalled, in part because President Carter, to his 
great credit, promptly appointed ten other women to the 
courts of appeal. Then Barbara Babcock, an Assistant Attorney 
General, later a Stanford law professor, wrote a strongly 
worded memo to Attorney General Griffin Bell: “I cannot 
exaggerate the feeling among women lawyers that all increases 
in numbers or victories are pyrrhic if Ruth is not appointed. It 
will be viewed as a slap in the face that a woman who is so well 
qualified, and, more than any woman applicant in the country, 
has paid her dues, is not chosen.”36 Finally, she was chosen, 

and she began her work on the Court of Appeals in June 1980, 
at the age of 47.

In June 1993, Justice Byron White resigned from the 
Supreme Court, giving President Clinton the opportunity 
to make his first appointment to the Court. Mario Cuomo, 
Clinton’s favorite, declined the nomination minutes before 
the President was about to offer it to him.37  As a second 
choice, Justice Ginsburg appealed to the President because of 
her historic work on gender discrimination. In his remarks 
announcing her nomination at a Rose Garden ceremony, 
President Clinton said that “she is to the women’s movement 
what former Supreme Court Justice Thurgood Marshall was to 
the movement for the rights of African-Americans.”38 

In her remarks at the Rose Garden ceremony, Justice 
Ginsburg thanked the women’s movement for opening doors 
for her, and the civil rights movement of the 1960s, which 
had inspired the women’s movement. As the second woman 
nominated to the Supreme Court (the first being Sandra 
Day O’Connor), she commented on the importance of her 
nomination: “The announcement the President just made is 
significant . . . because it contributes to the end of the days 
when women, at least half of the talent pool in our society, 
appear in high places only as one-at-a-time performers.”39 She 
concluded with a tribute to her mother, “the strongest and 
bravest person I have known, who was taken from me much 
too soon . . . .  I pray that I may be all that she would have 
been had she lived in an age when women could aspire and 
achieve and daughters are cherished as much as sons.”40

	 At the Senate confirmation hearing that followed the Rose 
Garden ceremony, Justice Ginsburg spoke openly of her Jewish 
heritage. In her statement to the Senate Judiciary Committee, 
she noted that her “parents had the foresight to leave the old 
country, where Jewish ancestry and faith meant exposure to 
pogroms and denigration of one’s human worth.”41 When 
Senator Kennedy asked her about experiences that would 
sensitize her to racial discrimination, she drew again on her 
Jewish heritage:

Senator Kennedy, I am alert to discrimination.  I grew 
up in World War II in a Jewish family.  I have memories 
as a child, even before the war, of being in a car with 
my parents and passing a place in [Pennsylvania], a 
resort with a sign out front that read:  “No dogs or Jews 
allowed.”  . . . One couldn’t help but be sensitive to 
discrimination living as a Jew in America at the time of 
World War II.42

	 After her confirmation by the Senate, with only three 
dissenting votes, Justice Ginsburg spoke to the American 
Jewish Committee of the relevance of her Judaism to her work 
on the Supreme Court:
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I am a judge born, raised and proud of being a Jew.  
The demand for justice runs through the entirety of the 
Jewish tradition.  I hope, in my years on the bench of 
the Supreme Court of the United States, I will have the 
strength and courage to remain constant in the service of 
that demand.43

The Supreme Court
	 Justice Ginsburg has shown that courage throughout 
her years on the Supreme Court.  Although she has been 
fiercely protective of women’s rights she has a philosophy 
of inclusiveness that is not limited to women. To explain 
that philosophy, she often quotes the opening words of the 
Constitution: “We the people of the United States, in order 
to form a more perfect union.” Then she notes that originally 
“We the people” left out a lot of people. “It would not include 
me,” she says, “or enslaved people or Native Americans.”44 She 
has made it her life’s work to achieve that inclusiveness.45

To her consternation, however, a narrow majority of 
justices on the Supreme Court has adopted decisions in the 
past decade that, in her view, threaten the inclusiveness that 
has been won.  In response, she wrote scathing dissents that 
became most notable in the 2012-2013 term of the Supreme 
Court, when she read several dissents from the bench, an 
unusual practice that reflects the anger of the dissenter.46 
She was particularly vehement in her denunciation of the 
majority for declaring invalid Congress’s reauthorization of 
a key provision of the Voting Rights Act of 1965–described 
by her as the nation’s signal piece of civil rights legislation.47  
“Hubris,” she said, “is a fit word for today’s demolition of the 
[Voting Rights Act].”48 Invoking Martin Luther King’s “I Have 
a Dream” speech, she said the majority’s decision jeopardized 
what was “once the subject of a dream”49–“to secure to all in 
our polity equal citizenship stature, a voice in our democracy 
undiluted by race.”50 Quoting Dr. King’s words–”[T]he arc of 
the moral universe is long, but it bends toward justice,” she 
then added a pointed qualifier: if there is “a steadfast national 
commitment to see the task through to completion.”51

Seeing the Task Through to Completion
	 That phrase–“seeing the task through to completion”–
captures the essence of Justice Ginsburg’s approach to her 
life and work. In 1999 she was treated for colorectal cancer. 
In 2009 she had surgery for pancreatic cancer. Both cancers 
were diagnosed early and treated successfully. In 2014, after 
experiencing lightheadedness and shortness of breath during 
her daily physical workout–Justice Ginsburg is devoted to 
pushups–she received a stent implant.52 Given this history and 
her age, many who shared her judicial philosophy urged her 
to resign so that President Obama could appoint her successor 
before he left office. As precedents, they cited Justice David 

Souter, who resigned in 2009 when he was only 69 years old, 
and Justice Stevens, who resigned in 2010 at the age of 90.53

	 There is no doubt that Justice Souter and Justice Stevens 
cared about their successors.  Indeed, Justice Stevens has said 
explicitly that it is appropriate for justices to think about their 
successor when deciding to retire. As he has put it: “If you’re 
interested in the job and in the kind of work that’s done, you 
have to have an interest in who’s going to fill your shoes.”54  

	 Justice Ginsburg would agree. Even before the recent 
comments about Donald Trump, she expressed enthusiasm 
for the idea of the first female president. And she added: 
“There will be a president after this one, and I am hopeful 
that that president will be a fine president.”55  Appointed by 
President Bill Clinton, a Democrat, she is surely hopeful that 
her successor will be appointed by another Democrat. She 
understands the consequences of a different outcome.  But she 
has been willing to make a grand bet that the achievements of 
a lifetime of work as a lawyer and judge will not be undone by 
a new president who, in addition to appointing Justice Scalia’s 
successor, may have to replace Justice Kennedy, who is 80, 
Justice Breyer, who is 78, and, yes, Justice Ginsburg herself, 
age 83.

So why did she make this grand bet if the consequences 
of losing are so great? I suggest that there are a number of 
reasons. Justice Ginsburg must enjoy being on a court with 
two other women. Remarkably, despite the great achievements 
that brought her to the Supreme Court, she struggled to be 
taken seriously in the Court’s conference room, where she 
sometimes experienced what happened to her so often in the 
'60s and '70s–she would say something worthwhile that did 
not receive any attention until a man said exactly what she 
had said. As she put it: “When I would say something [in 
the Conference Room] –and I don’t think I am a confused 
speaker, it isn’t until somebody else says it that everyone will 
focus on that point.”56 With three women now speaking in the 
conference room, the men have to listen.

Also, Justice Ginsburg likes the image of three women 
sitting on the Court’s bench.  After Justice O’Connor left the 
Supreme Court, Justice Ginsburg was the only woman on 
the court from 2006 to 2009. She felt lonely, and she said her 
position as the only woman on the court “projected altogether 
the wrong image because I am rather small. We come out on 
the bench and there were these eight well-fed men and this 
tiny little woman. It didn’t look right.”57  At the moment, 
there are only five well-fed men on the bench. The optics are 
much better.

Depending on the outcome of the election, Justice Ginsburg 
could have more power on the Court than ever before. With 
an appointment by a President Clinton to replace Justice 
Scalia, a majority of the justices would be Democratic 
appointees for the first time in almost fifty years.58 If, as a 
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result, Chief Justice Roberts finds himself more often in 
the minority with his three conservative colleagues, Justice 
Ginsburg, as the senior associate justice on the Court, would 
have the power to assign the majority opinion to any member 
of the majority, including herself. She has never had the 
opportunity to do that in her twenty-three years on the Court. 
It is a power of considerable significance. As Professor Akhil 
Amar of Yale Law School has put it, “We may have, de facto, 
the first female chief justice.”59

Then there is the familiar and, for Justice Ginsburg, 
disturbing suggestion of sexism in the calls for her to retire. 
There were not similar calls for Justice Breyer, now 78, to 
retire so that President Obama could nominate his successor. 
True, Justice Breyer has not had her health issues, but, by all 
accounts, Justice Ginsburg is fine now and works as hard as 
ever. She said she will know when it’s time to go: “When I 
forget the names of cases that I could once recite at the drop of 
a hat, I will know.”60 Yet, as a woman, she is more readily seen 
as weak and vulnerable.  I suspect she has no patience with 
that view.

Indeed, Justice Ginsburg has spent a lifetime proving that 
she is stronger and better than anyone else. In pursuit of a 
legal career, she says, “I had three strikes against me:  . . . I 
was Jewish. I was a woman and I was a mother.  . . . [I]f a 
door would have been open a crack in either of the first two 
cases, the third one was too much.”61 Ultimately, these strikes 
were not too much only because Justice Ginsburg resolutely 
overcame them. 

So, if you have spent a lifetime breaking down barriers, if 
you have achieved extraordinary success against great odds, 
if you have repeatedly overcome personal tragedies and 
institutional bias, if you love what you do and know that you 
do it well, if you see threats to the work of a lifetime, how can 
you be expected to just walk away when, despite the actuarial 
tables, you still feel at the height of your powers?

I think that question answers itself. I understand Justice 
Ginsburg’s decision to remain on the Court. With all of the 
power that she still possesses, personally and institutionally, 
she wants to protect and advance her goals of inclusiveness. In 
that pursuit, she acknowledges that she draws on her Jewish 
heritage. In her chambers at the Supreme Court, she describes 
having on her walls three different artists’ renditions of the 
Hebrew words from Deuteronomy–“zedek, zedek, tirdof” 
–“Justice, justice shall you pursue.”62 “These words,” she says, 
“are ever-present reminders of what judges must do that they 
may thrive.”63

We have these words from Deuteronomy in our prayer book 
at the beginning of a prayer entitled “The call to justice.” In 
words that reflect Justice Ginsburg’s vision of inclusiveness, 
the prayer tells us to love your neighbor as yourself; love the 
stranger as yourself; give of your bread to the hungry; bring 
the poor that are cast out into your house.64 Despite its title, 

this prayer is more than just a call to justice. Instead, we must 
have, in the words of the very next prayer in our prayer book, 
the

strength, determination and will power,
 To do instead of only to pray,
 To become instead of merely to wish.65

I have always felt that there is a call to action in our 
High Holiday services. We take stock, acknowledge our 
shortcomings, seek forgiveness, and restore our souls. Then, 
in the words and example of Justice Ginsburg, we can “see 
through to completion” the tasks that matter to us. She is 
an inspiration for us on Yom Kippur because the tasks that 
mattered to her were so consequential for women and other 
groups excluded from opportunity and power in our society. 
With strength, determination and will power, she pursued 
and continues to pursue her vision of justice so that we may 
all thrive. Hopefully, guided by our own inclusive vision of 
justice, we will persevere as tirelessly and effectively in our 
tasks as Justice Ginsburg has in hers.
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The Volunteer Lawyers Project has a new pro bono service that 
will only work with your help. The program is described below, 
but I am going to start with an email sent out by Michael J. 
Levey, Esq., of Levey, Wagley & Putman, P.A. in Winthrop, as an 
encouragement to his colleagues to sign up:

Hello recipients,

I am forwarding the Maine Volunteer Lawyers Project’s new-
est idea for pro bono opportunities.  It’s unbundled. It’s the 
easiest one around.  You can help an eligible person by pro-
viding, via email, an answer to a question asked by the client.  
You can do it from your house, virtually at your convenience, 
for example when you can’t sleep at night. Or when you are 
looking for something to do to avoid yard work.  

Consider it.

Don’t however, do it as a substitute for other pro bono services 
that you provide!   It is supposed to add, not detract from the 
bar’s assistance to low income Mainers.

Thanks.

Mike knows how to pitch! Now here are the important, but drier, 
details:

	 The Volunteer Lawyers Project has started a “soft launch” of the 
Maine page of Free Legal Answers at https://maine.freelegalan-
swers.org/. Free Legal Answers is a virtual pro bono legal advice 
clinic. Qualifying users, who are screened for income eligibil-
ity, post their civil legal question to their state's website. Users 
then get an email alert when their question receives a response. 
Attorney volunteers, who must be authorized to provide pro bono 
assistance in their state, log in to the website, select questions to 

answer, and provide legal information and advice for civil legal 
questions. No criminal law questions will be allowed. All ques-
tions and answers are stored privately on the site without public 
viewing access.
	 Before an attorney answers any question, they will have the 
client and the opposing party’s information to check for con-
flicts. Under Maine law (RPC 1.2(c) and 6.5), because of the pro 
bono publico nature of the limited scope representation provided 
through this program under the administration of the VLP, con-
flicts only exist if they are “actual” conflicts, but any attorney will 
have the opportunity to use their full conflict procedures if they 
choose.
	 Free Legal Answers is a project of the American Bar Associ-
ation's Standing Committee on Pro Bono and Public Service. 
The software is very well designed, easy to use, and the ABA is 
providing it to us for free. The ABA also carries malpractice insur-
ance for the limited representation provided through the site by 
properly registered attorneys.
	 Through June, the Maine site will be available to attorneys 
only. Please explore how the site works, read the frequently 
asked questions and consider registering. When enough Maine 
attorneys have registered on the site, we will be opening it up to 
low income clients across the state to ask questions. You can still 
register any time after June.
	 In our rural State of Maine, this pro bono service will fill a gap 
for people who otherwise would have difficulty accessing legal 
help. The service will be advertised and available in libraries across 
Maine, and while this service is not the same as providing full rep-
resentation, experience in other states has shown that many peo-
ple are able to get meaningful help through Free Legal Answers. 
Additionally, the web site provides links to other legal resources in 
Maine, and, once the service is established, the Volunteer Lawyers 
Project will provide further referrals for clients who access help 
through Free Legal Answers but who clearly need more extensive 
representation.

Volunteer Lawyers Project Launches Online  
Pro Bono Legal Advice Software

By Juliet Holmes-Smith
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	 Please take 10 to 15 minutes to register and explore the site. 
If you go to https://maine.freelegalanswers.org/ and click on 
“Volunteer Attorney Registration” this will take you to a detailed 
explanation of how the site works for lawyers, including a link 
for frequently asked questions. Registering on the site does not 
commit you to answering questions, but once we open it up I 
hope you will be there to provide a little more access to justice in 
Maine.
	 Once the site is open to clients, you, as a registered volun-
teer attorney, can read questions from a list that is divided into 
substantive areas. You can then choose to answer a question or 
leave it on the list for someone else. The site will automatically 
track your pro bono hours if you wish. You will be able to provide 

pro bono service to Maine people with low incomes wherever and 
whenever you have an Internet connection. 

In October of this year we will start providing extended represen-
tation to users of the site. Look for our kick-off events in Portland 
on Oct. 24th, and Bangor on Oct. 26th.

Please contact me if you have any questions or comments, the 
Maine page is new and we need to know what you think.

JULIET HOLMES-SMITH is executive director of the Volunteer Lawyers Project. 
She can be reached at jholmes-smith@vlp.org.

W W W. S H A H E E N G O R D O N . C O M
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(207) 282 - 1527 

Changing Lives for the Better
People come to Shaheen & Gordon with 
some of the toughest challenges they 
will ever face involving complex personal 
injury, worker’s compensation, medical 
malpractice, pharmaceutical and medical 
device, and wrongful death matters. We 
help them successfully resolve those 
issues so they can move on with their 
lives. We always honor referral fees. NH O�  ces: Manchester, Concord, Dover, Meredith



32  MAI N E BAR J O U R NAL  |   VO LU M E 2,  S P R I N G 2017 

About two years ago, responding to market forces that resulted 
in the halving of IOLTA revenues since the financial crisis of 
2008-9, the Maine Justice Foundation (then the Maine Bar 
Foundation), decided to change its name and expand its mission 
to include building endowments to fund legal services and the 
work of Maine’s legal services providers. These endowments take 
the form of large and planned gifts to support the work of the 
Foundation (thereby freeing up more of the Foundation’s annual 
revenues to support legal services), the work of particular legal aid 
providers, or justice issues important to the donors creating the 
funds. With all sources of funding for equal justice now under 
siege, donors can build funds and establish legacies to ensure the 
long-term protection of justice issues of importance to them.

Inspiration for the New LGBT Justice Fund
	 One of the first new funds, the LGBT Justice Fund, shows 
perfectly how concerned people can ensure advocacy and focus 
on issues of great importance that might not otherwise be funded.  
Maine Justice Foundation President Bill Robitzek started the fund 
to honor and support his daughter, Laura, and her wife, Sarah, as 
they move to Maine. 
	 Each of the other founders of the LGBT Justice Fund has 
joined based on their personal experience or that of loved ones, 
and the knowledge that the struggle for equal rights did not end 
with gay marriage. My own inspiration comes from the lives of 

my sister, sister-in-law, and cousin, but also having watched the 
repressed and less than full lives of late “bachelor” and “spinster” 
relatives.  
	 My sister has had great business and personal success guided 
by a core value that everyone deserves to be loved. Her leadership 
has been invaluable to me both as a lawyer and in navigating my 
own family life. I have learned so much from Amy and her wife 
Fran, beginning with Amy’s early activism in the AIDs movement 
in Boston and highlighted by the celebration of her marriage two 
years ago to Fran, her partner of 20 years. 
	 I am also inspired by my cousin Jennifer Macdonald who was 
a pioneering conceptual artist exploring sexuality and gender 
identity, among other things. Staying with her in New York 
during a college summer internship did much to open my mind 
after a sheltered childhood.

Continuing Struggle for Many LGBT Mainers
	 There is no doubt that the solemnity of marriage vows can take 
a relationship to a new level. It also adds legal benefits, which, in 
the interest of fairness, society must make available to all. Happy 
as we were when marriage equality became the law of the land, 
we know that for those who believe that everyone deserves to be 
loved, the struggle continues. We see it in the homelessness of 
LGBT youth, increases in bullying, higher poverty rates among 
LGBT people, and the many issues elderly LGBT people face 

Maine Justice Foundation Forms 
LGBT Justice Fund

By Arnold C. Macdonald
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with housing, health care, and other fundamental legal issues.
	 LGBT youth are especially vulnerable. Rejected by their 
families they face the loss of a stable home, health care and 
other essentials. Even when families accept them and provide a 
loving home, at-risk youth find a world that is discriminatory 
and dangerous. LGBT youth and the children of LGBT parents 
experience harassment and discrimination in institutions like 
schools and welfare programs. LGBT teens and young adults have 
one of the highest rates of suicide attempts. 
	 Aging LGBT individuals and couples can face social and 
geographic isolation, declining health, the risks of financial fraud 
and elder abuse, the complexities of the health care system and 
the availability of services to help them stay safe in their homes 
and communities. These concerns are compounded by fears their 
sexual orientation will affect the personal care and other services 
they need, both at home and in an assisted-living or nursing 
home setting.
	 LGBT seniors are more likely to be poorer and less financially 
secure than non-LGBT seniors. Lack of relationship recognition 
has had a huge negative financial impact on all LGBT Americans, 
particularly LGBT seniors who have faced a lifetime of 
discrimination and unequal treatment.
	 From domestic violence and custody battles to evictions and 
restraining orders, most Americans have no idea that there is no 
constitutional right to a lawyer for vital civil matters. And while 
these situations can be devastating for anyone, it’s particularly 
tragic for LGBT people living in poverty. Poverty issues have a 
disproportionate impact on LGBT people. Today, we can help 
make sure that every LGBT person has access to justice.

LGBT Justice Fund: Mission and Management
	 Laws only matter if they are upheld and enforced. That’s why 
I helped create the LGBT Justice Fund. The Fund’s mission is 
to provide legal assistance to try to ensure that low income and 
vulnerable LGBT Mainers can always get access to justice--if they 
have a custody dispute, if they face eviction, or if they lose a job 

to discrimination.
	 When you’re poor, it is hard to find justice. I have seen that 
first-hand through my work for the Maine Justice Foundation 
and pro bono work for the providers. Providing access to justice is 
the mission of the Foundation and the six civil legal aid providers 
that it supports. But when you are poor and LGBT, finding 
justice is more difficult—and even dangerous.
	 This endowment will fund nonprofit programs that address the 
civil legal aid needs of LGBT Mainers. Funding for collaborations 
with organizations that provide education to support and advance 
that community will also be considered. The LGBT Justice Fund 
will be pooled and invested with all the funds of the Maine Justice 
Foundation. The Foundation’s investment policy will guide the 
investment management of the Fund. It is designed to last for 
generations.

Become a LGBT Justice Fund Founder
	 Bill Robitzek and I share that we are Bar Fellows, have been 
presidents of the Maine Justice Foundation, and are active in the 
Campaign for Justice and have been inspired by LGBT people 
who are dear to us. I am grateful that Bill created the LGBT 
Justice Fund, and my wife Liza Moore and I are honored to be 
co-founders. 
	 Bill wants to build a significant endowment and invites you to 
join co-founders Teresa Cloutier, Jon R. Doyle, Sarah McDaniel, 
Jodi Nofsinger, and my wife Liza and me to ensure civil legal aid 
and advocacy for Maine’s most vulnerable LGBT people now and 
for decades to come. 
	 For more information, please contact any of the founders or 
Matt Scease, Development Director, Maine Justice Foundation at 
mscease@justicemaine.org or (207) 622-34377.

ARNIE MACDONALD is a shareholder at Bernstein Shur. He was the 2014 chair of 
the Campaign for Justice. Arnie can be reached at amacdonald@bernsteinshur.com.
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Look, I get it. An opportunity to sit on the board of a local 
nonprofit is finally yours for the taking. Better yet, it’s a charitable 
cause you strongly believe in, the opportunity will allow you to 
get your name out there, and one would expect that the new con-
tacts made will lead to new clients down the road. Your desire is 
to accept because the bottom line is that you will be able to give 
back to the community in a meaningful way in exchange for the 
marketing and business benefits of your donated time. Works for 
me as long as you remember our ethical rules are in play and, as a 
director of a nonprofit, so too are certain duties.
	 Before discussing the consequences of accepting this oppor-
tunity, let me share one thought which can make life so much 
easier. Sitting on a nonprofit board starts to get messy when the 
attorney board member wears two hats. In a number of situa-
tions the nonprofit is seeking attorney board members because 
the board hopes to have the attorney handle a little legal work 
on a pro bono basis. There is an obvious solution here that allows 
you to avoid so many of the issues I’m about to discuss. Keep it 
clean. Say no to sitting on the board and offer to serve as outside 
counsel on a pro bono basis instead. The opportunity to give back 
to the community remains and you have not lost the marketing 
and business benefits of being involved with the nonprofit.
	 That said, the title of board member is enticing so let’s talk 
about the issues and we’ll start with your duties. The duties of an 
attorney-director are codified in some states and arise from com-
mon law obligations in others. There are duties of care, loyalty, 
and obedience and be aware that the attorney-director will often 
be held to a higher standard than non-attorney directors due to 
the fact that he or she is an attorney. At its most basic level, the 
attorney-director must be willing and able to devote sufficient 
time and attention to the matters of the nonprofit in order to 
ensure that all duties and responsibilities are discharged in good 
faith. In addition, the director must always act in the best inter-
ests of the nonprofit as well as be obedient to the organization’s 
founding principals. Stated another way, directors of nonprofits 

can be sued by donors for failing to hold true to the nonprofit’s 
mission. I share all this because the decision to sit on a nonprofit 
board is one not to be taken lightly.
	 As a risk management and ethics guy, however, I’m more con-
cerned about our rules of professional conduct and how they play 
out in this setting. At the outset, many of the concerns I’m about 
to discuss can be easily avoided if you limit your participation to 
serving solely as a director and commit to never giving the non-
profit any legal advice, other than perhaps identifying situations 
where legal advice should be obtained. While not completely risk 
free, this approach will help minimize the concerns.
	 Regardless, the reality is many attorney-directors will wear 
two hats by agreeing to serve as a board member and to provide 
legal advice and/or services to the nonprofit. The consequence of 
making this decision is that the issues of independence, conflicts 
of interest, and attorney-client privilege must now be addressed. 
We’ll start with a few questions. What if you are asked to put 
your attorney hat on for the purpose of taking an action on the 
nonprofit’s behalf related to an issue that you opposed while 
wearing your director hat? In short, how can you as an attor-
ney-director maintain professional independence and responsibly 
voice objections while serving on the board of a client? Navigat-
ing these waters can be problematic to say the least; but let’s cut 
to the chase. Never allow yourself to become a rubber stamp for 
the decisions of the board because sometimes what’s good for 
business doesn’t jibe with what the law requires. 
	 Now let’s add conflicts into the mix. Can you vote as a 
director on your own legal advice? I would encourage you not to; 
but wouldn’t abstaining from voting as a director be a disservice 
to the nonprofit, particularly if this were to occur on a regular 
basis? What if the board decides to sue another client of your 
firm? What if you make charitable donations to the nonprofit and 
shortly thereafter you are hired by the board? While having some 
type of conflict of interest policy in place with the board can help, 
and I would strongly encourage you to see this is done, it will be 

When Nonprofit Boards Come Calling
By Mark Bassingthwaighte
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an imperfect solution.
	 And finally, there is the attorney-client privilege problem. 
As an attorney-director many of your conversations will include 
business and legal advice. How will others know when are you 
wearing your attorney hat and when are you wearing your direc-
tor hat? While you may try to address the problem by specifically 
noting in board minutes that your advice is strictly legal advice, 
if non-privileged business advice is also part of the discussion you 
haven’t accomplished much. Making matters worse, there can be 
confidentiality problems because outside donors may have certain 
rights to review the board minutes and/or non-attorney directors 
may disclose the communication for business reasons. Either way, 
privilege is lost. This is why it is so important for the attorney-di-
rector to fully inform the client and the board of the potential 
risks relating to loss of privilege and this should always be done in 
writing.
	 Please understand that my intent in sharing this cursory 
overview of the risks associated with sitting on nonprofit boards 
is not about trying to talk you out of agreeing to do so. It’s quite 
the opposite actually. I would encourage you to participate if and 
when these kinds of opportunities arise. Speaking personally, I 
do believe that giving back to the community in this fashion is 
a wonderful gift for an attorney to give. All I am trying to do is 
to see that you are informed in order to help you make decisions 
about how to give back in a way that will hopefully garner the 
greatest rewards for all involved. Now that you know what you 
need to think about, go for it. Go out and make the world a 
better place. It really can be a fun gig. 

Disclaimer:
ALPS presents this publication or document as general information 
only. While ALPS strives to provide accurate information, ALPS 
expressly disclaims any guarantee or assurance that this publication 
or document is complete or accurate. Therefore, in providing this 
publication or document, ALPS expressly disclaims any warranty of 
any kind, whether express or implied, including, but not limited to, 
the implied warranties of merchantability, fitness for a particular 
purpose, or non-infringement.
	 Further, by making this publication or document available, ALPS 
is not rendering legal or other professional advice or services and this 
publication or document should not be relied upon as a substitute for 
such legal or other professional advice or services. ALPS warns that 
this publication or document should not be used or relied upon as a 
basis for any decision or action that may affect your professional prac-
tice, business or personal affairs. Instead, ALPS highly recommends 
that you consult an attorney or other professional before making any 
decisions regarding the subject matter of this publication or docu-
ment. ALPS Corporation and its subsidiaries, affiliates and related 
entities shall not be responsible for any loss or damage sustained by 
any person who uses or relies upon the publication or document pre-
sented herein.

ALPS Risk Manager MARK BASSINGTHWAIGHTE, 
ESQ., has conducted over 1,000 law firm risk management 
assessment visits, presented numerous continuing legal ed-
ucation seminars throughout the United States, and written 
extensively on risk management and technology. Check out 
Mark’s recent seminars to assist you with your solo practice 
by visiting our on-demand CLE library at alps.inreachce.com.  
Mark can be contacted at mbass@alpsnet.com.
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“Injustice anywhere is a threat to  
justice everywhere.” 
			   —MARTIN LUTHER KING, JR.

In late January, members of the legal services community and 
the populations that they serve were shocked to learn that the 
continuing viability of the federal Legal Services Corporation had 
been placed in jeopardy when a preliminary outline of President 
Trump’s anticipated budget included the LSC on a list of govern-
ment-supported agencies proposed for elimination. 

The Legal Services Corporation was created in 1974 with biparti-
san support in Congress.  President Richard M. Nixon said this in 
support of the proposed legislation:

Two years ago I proposed the creation of a Legal Services 
Corporation as a means of delivering high quality legal 
assistance to those who would otherwise be unable to afford 
it.  The need still exists, and today I am once again asking the 
Congress to establish this corporation. 

I firmly believe that we must provide a mechanism to over-
come economic barriers to adequate legal assistance.
. . . .

[W]e have learned that legal assistance for the poor, when 

properly provided, is one of the most constructive ways to 
help them to help themselves.  During this period, we have 
also learned that justice is served far better and differences are 
settled more rationally within the system than on the streets.  
Now is the time to make legal services an integral part of our 
judicial system.

America’s system of law now requires equal treatment for all 
in our courts of criminal justice.  It is no less important that 
equal access be afforded those who seek redress through our 
civil laws. 

We propose no special favors for any group in our society, 
nor do we seek to mandate the use of the legal system to the 
exclusion of other social institutions as instruments of social 
progress.  We propose, simply, to protect and preserve a basic 
right of all Americans.

In the forty-three years since President Nixon made that 
still-compelling argument for equal access to justice, various 
groups and political constituencies who oppose furnishing civil 
legal services to America’s impoverished and underserved popu-
lations have tried to eliminate the Legal Services Corporation by 
attacking both the philosophical justification for its existence and 
its government funding.  None of those efforts have been wholly 
successful, and the Corporation remains a major source of sup-
port to organizations providing basic civil legal services. 
	

Justice for All:  News and Information from the 
Maine Access to Justice Community 

By Justice Andrew M. Mead
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Despite some initial optimism that the inclusion of the LSC on 
the list of targeted government entities would be withdrawn, the 
president’s formal budget request, issued in early May, did include 
a provision providing for the total defunding of the LSC.  Such a 
drastic step would destroy a vital pipeline of resources serving the 
country’s neediest populations, and threaten the very existence of 
many civil legal services organizations.  Pine Tree Legal Assis-
tance, one of Maine’s principal civil legal aid providers, would see 
its budget reduced by 24 percent if this aspect of the President’s 
budget is adopted by Congress—a devastating cutback as PTLA 
celebrates the fiftieth year of its existence. 

The Maine Justice Action Group calls upon all Maine lawyers and 
others who are committed to civil access to justice to contact their 
congressional representatives and urge them to oppose efforts to 
eliminate the Legal Services Corporation, and insure that it will 
continue to support what President Nixon so correctly recognized 
to be “a basic right of all Americans.”

JUSTICE ANDREW M. MEAD is an Associate 
Justice of the Maine Supreme Judicial Court and 
serves as Chair of the Maine Justice Action Group. 
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Civil Legal Aid 
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“I KNEW I HAD RIGHTS, BUT I HAD 

         NOBODY TO REPRESENT ME. IT FELT 

      SO GOOD TO HAVE A LAWYER FOR THIS, AND 

I’M REALLY HAPPY ABOUT THIS PROGRAM.” 

“I HAVE BEEN LIFTED UP BY 

             YOUR HELP. BEFORE THIS, I FELT 

    INVISIBLE AND WITHOUT A VOICE. 

                              THANK YOU.”

Prepared for Maine’s 

JUSTICE ACTION GROUP
November 2016

Summarizing a Report by:  Todd Gabe, Ph.D., 
Professor of Economics at the University of Maine.

Funders:  Maine Justice Foundation, the Fisher Foundation, 
Lanham Blackwell & Baber

Thanks to civil legal aid… 
• Jocelyn was finally able to feel safe again in her own home, and her student attorney was able to guide her through the 

process of filing a permanent Protection from Abuse order against her abusive husband, as he repeatedly violated the 
temporary order she had filed on her own.

• Dot, an 81-year-old woman, was able to receive back pay of nearly $47,000 for her husband’s social security and military 
retirement benefits, after years of non-payment following a difficult divorce.

• Charlotte in Aroostook County, 74 years old and legally blind, writes: “I have lived in my home for over 50 years. I have 
always done my best to pay my bills on time but for two years in a row I couldn’t afford to pay my property taxes. I asked 
for an abatement and it was denied. A legal aid attorney appealed the decision and won. It made my life a lot less stressful. 
I am sure I would have lost my home if I had not gotten help.”  

• In spite of being married to a U.S. citizen, Xiuhong’s immigration case took over thirteen years because of immigration back-
logs and government errors. With ILAP’s representation Xiuhong was finally granted legal permanent residency last year. 

• Paula, an 86 year old woman, was terrified that she and her disabled son would be turned out of the home they had oc-
cupied for fifty years, when a bank commenced foreclosure proceedings on a reverse mortgage that she had used to make 
much needed repairs. She sought help from a legal services attorney, who pursued advocacy and mediation to end the threat 
of homelessness.

And there is so much potential to do more.
The civil legal aid community is proud of the economic impact reported in this research. It shows that providing low-income 
clients a voice in the legal system is not only the fair thing to do but that it also benefits Maine’s economy in amounts far greater 
than what it costs. Yet we know that only a small fraction of those who need these services receive them, due to the limited 
resources available.  If all these needs were met, the economic benefits found in Dr. Gabe’s study would be many times greater! 

The unmet need, and thus the potential for far greater benefit, exists even though Maine’s providers work 
hard to deliver services efficiently, as Justice Mead has observed: 

“Maine is extremely fortunate to have a core group of six civil legal services organizations who collaborate, cooperate, 
and share resources toward their common goal of providing access to justice for thousands of our neediest residents. 
The willingness of the providers to work together to avoid duplication of effort and leverage their varied expertise and 
experience, produces great efficiency in delivery of services. The providers routinely cross-refer cases to each other and 
share telephone and technology resources. The end result is a well-coordinated network of civil legal services providers 
who are able to extend their very limited resources to reach the maximum number of recipients.” 
– Andrew Mead, Associate Justice, Maine Supreme Judicial Court and Chair, Justice Action Group

“WITHOUT THE ATTORNEY, 
          I HAD NO CLUE WHAT I WAS DOING.”

JUSTICE ACTION GROUP
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JUSTICE ACTION GROUP



NALS 
of Maine
Legal support staff training

Low-Cost 
Effective Ethics

Time Management
Substantive Legal Issues

Latest in Technology

Contact: www.nalsofmaine.org

A Chartered State Association of 
NALS . . . . . . . the association of legal professionals
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Defense of Marine  
Patrol Licensure Cases
Over the past 27 years I have devel-
oped an active and successful practice 
defending fishermen who are the target 
of Maine Marine Patrol license suspen-
sion actions. The suspensions are often 
long – as much as three years or even a 
lifetime – and can cost a fisherman his or 
her boat and livelihood. The defending 
lawyer must have knowledge not only of 
the law, but of the sea, the fishery, and 
the Department of Marine Resources.

Please keep me in mind if one of your 
clients faces such a suspension.

Nicholas Walsh
P.O. Box 7206

Portland ME 04112
(207) 772-2191

sealaw@gwi.net
nicholaswalsh.com 

Let us tip the scales 
in your favor when 
it comes to product 

selection,  
experience  
and service.

We represent several choices in  
Lawyers  

Professional  
Liability Insurance

Call Jeff McDonnell, CPCU or  Julie Clewley, Pro-
fessional Liability Program Administrator today 

for all your  
Business, Personal, and Professional Insurance

Rufus E. Brown, Esq.

BROWN & BURKE
85 Exchange Street, Suite 201 

P.O. Box 7530 Portland, Maine 04101 
Telephone: 207-775-0265 Fax: 207-775-0266

rbrown@brownburkelaw.com

TRADEMARK                  COPYRIGHTB&B

152 Spring Street Portland, Maine 
04101

Secure your future  
with confidence.

With a broad range of services, our locally-based 
Wealth Management team can provide you with 
professional guidance you can trust and the 
security you deserve. 

Information. Education.  
Advice. Advocacy.

www.bangor.com | 1.877.Bangor1

A Division of Bangor Savings Bank

Wealth Management products are:  
Not FDIC Insured | No Bank Guarantee | May Lose Value



Milkovich v. Lorain Journal Co., 497 U.S. 1, 12 (1990)  
(Rehnquist, C.J.) (quoting W. Shakespeare, Othello, Act 
III, scene 3).

In libel law, when a newspaper publishes an article accusing 
someone of perjury, does it matter whether the article may be 
characterized as mere “opinion”? No, explained Chief Justice 
Rehnquist, writing for the majority in Milkovich v. Lorain  
Journal Co.
	 The underlying controversy began at a Maple Heights 
High School wrestling meet in Cleveland on February 8, 
1974, when unruly fans attacked and injured members of 
a rival team. The Ohio High School Athletic Association 
disciplined the Maple Heights team and its coach, Michael 
Milkovich, but a state court overturned the discipline. The 
next day, the local newspaper published an article accusing 
Milkovich of lying during the state court proceedings. 
According to the article, Milkovich falsely testified that he 
was “powerless to control the crowd” when, according to 
the article, Milkovich was actually ranting and raving and 
egging on the crowd. When Milkovich sued the paper for 
defamation, his case was dismissed on summary judgment 
on the grounds that the article was constitutionally-protected 
“opinion.”
 	 The Supreme Court disagreed. After surveying the 
previously-established categories of First Amendment 
protection, the Court declined to create a new category 
for matters of “opinion.” While recognizing the First 
Amendment’s “vital guarantee of free and uninhibited 
discussion of public issues,” Chief Justice Rehnquist explained 
that there was “another side to the equation”—that society 
has a strong interest in “redressing attacks upon reputation.” 
To illustrate the value of one’s reputation, the Chief Justice 
offered Iago’s observations to Othello, quoted above.

Who steals my purse steals trash;

‘Tis something, nothing;

‘Twas mine, ‘tis his, and has  
        been slave to thousands;

But he that filches from me  
        my good name

Robs me of that which not  
		   enriches him,

And makes me poor indeed.

SUPREME QUOTES By Evan J. Roth

EVAN J. ROTH After nearly 20 years in Portland as an assis-
tant U.S. attorney, Evan is now an administrative judge for the 
Merit Systems Protection Board in Denver. He can be reached 
at evan.j.roth@icloud.com.



Please tell us about your interest in running.
I got my start in running many years ago because I had family members 
who ran. I started out with running as a stress release and because I 
love to be outside. Running is a great way to get outside, breathe some 
real air, hear birds, and reconnect with nature. I am not a fast runner, 
but running is a passion that I have incorporated into my life. When 
I was younger, my career objectives were either go to law school or to 
be a park ranger. The park ranger idea was just about my love of being 
outside. I have never been and will never be a treadmill runner.  

Do you have any particular places where you like to run?
I started running in law school. During that period, I lived in down-
town Portland. I would run in-town. I now live in Scarborough and I 
am more likely to be seen out in the areas of Route 77 and Black Point, 

BEYOND

Diane Dusini
Interview and photos by 
Daniel J. Murphy

the LAW

A wise observer once remarked that "a good laugh 
and a long run are the two best cures for anything." 
If true, Diane Dusini has a clean bill of health. Al-
though Dusini's family law practice can be con-
tentious at times, she radiates an unmistakable en-
thusiasm for what she does. Her avid interest in 
running, consistently pursued day after day, has 
helped her maintain balance in her life and has 
created opportunities to connect with other people 
in meaningful ways. Dusini, who practices law at 
Mittel Asen, LLC, in Portland, sat down with the 
Maine Bar Journal to discuss her interests.   



but I’ll run anywhere. It’s the best way to explore a new city or new 
place you are visiting because it slows down the way you see the 
world. At least at my pace! 

What is it that you love about running? 
All you need is a pair of shoes! That’s what I love about running. 
It doesn’t require that I actually make it to the gym on time. It can 
be social, such as a distance run at a conversational pace. It is like a 
two-for-one, running and catching up with a friend. I have friends 
now where our tradition is every Sunday we get together and we 
do our “long run.” Depending on who’s there, we will adjust the 
distances and speeds. We also alternate who cooks breakfast after-
wards. It is a great way to incorporate exercise into your social life. 
You have good long conversations on a really long run that you just 
don’t have time for otherwise. 

How often do you run each week? 
These days, I have transitioned into doing triathlons. Usually, I 
only run three days per week. I also try to fit in three bike rides, 
two swims and a strength-training session. My other hobby is that 
I love to cook. Hopefully they balance each other out!	

Have you completed any marathons?
I have done four marathons, including one on my honeymoon! We 
went to Athens, Greece, for our honeymoon. It happened to be the 
2500th anniversary of the original marathon, so I ran the Athens 
Marathon, while my husband ran the 10K race. This marathon was 
really enjoyable because, unlike the U.S., where more than 50% 
percent of marathoners are women, there was a very low percentage 
of female runners in Greece. I had a pink tank top on and, as I ran, 
I’d hear all these Greek women clapping for me.  They would say 
“Go pink lady!! Go pink lady!!” It was great fun.  

Beyond The Law features conversations with Maine lawyers who pursue unique interests or pastimes. Readers are invited to suggest candidates 

for Beyond The Law by contacting Dan Murphy at dmurphy@bernsteinshur.com.



Any other memorable runs for you? 
I have a brother who lives in Vienna, Austria. He asked me if I 
would train remotely with him for the marathon in Vienna and 
then travel there to run it together. I also have done races in Chi-
cago and in Washington. They have all been great, but Athens was 
the most memorable because the finish line is located in the origi-
nal Olympic stadium. 

Are there ever some days where you do not feel a strong moti-
vation to run?
Most mornings! 

How do you push through in those situations? 
The usual way for me is to just put on my shoes and go outside. I 
tell myself that if I still feel bad, I can just turn around and come 
home after 10 minutes. And I never turn around to come home. 
Because in the first 10 minutes, you’ve worked out the kinks, your 
brain is relaxing, and life is good. If you can get out the door, you’re 
there!

Tell us about your involvement in the Rock Lobster Relay race.
Rock Lobster Relay! I was approached by a group of law students to 
participate. It’s a 200-mile relay race from Bar Harbor to Portland. 
Most teams have 12 members. Each person is assigned three legs 
for the race and you cannot switch your legs. Our team took off 
at 6:30 a.m. on a Saturday morning and we reached Portland the 
next day around 3:00 p.m. The team ran for 33 hours, including 
through the night! My three legs were very enjoyable, so I cannot 
complain. But it is challenging because you are sleeping in the van, 
which is driving. Then the van drops you off and you run your leg, 
which is between four-to-nine miles per leg. You hope the van is at 
your end point when you are ready to hand off to the next runner, 
who hops out of the van. You just piggyback your way all the way 
down the line. It was a blast! We also raised some money for the 
Cumberland Legal Aid Clinic. I will be back in the van again this 
year and hope to raise more money. 

Has there been any overlap between your legal world and your 
pastime of running?
Absolutely. When I was on the Board of Governors of the Maine 
State Bar Association, there were several of us at the meetings that 
would go out and run together. Also, there are a couple of times 

where I have had opposing counsel in tough cases and we will 
meet up and take a run. It is amazing how this can decompress 
the dynamic of opposing counsel and litigation.  It’s a healthy way 
to spend time with somebody on a different level that makes you 
more civil and cooperative. You see other lawyers in a different 
light when you do something outside of the law with them. 

Also, a few years ago, a large group of lawyers started a running 
program inside of Long Creek Youth Development Center for in-
carcerated teenagers. I was involved with the startup of this pro-
gram. We got permission to go in to start a running program. The 
program took incarcerated kids to run 5K races, Beach to Beacon, 
and the Maine half-marathon. We had all levels of runners, from 
good athletes all the way down to kids who were new to sports. 
The whole goal really was to focus on getting kids to develop what 
we call “Legal Leisure Time.” This means finding a way to tap into 
a healthy community when you get out of the center. We tried to 
demonstrate that there are things you can do that are cheap and 
available in a healthy way. We also tried to give kids some mentors. 
When you are training and running a half marathon, there is a lot 
of conversation time. We did that for three years and it was a very 
successful program. I’m sorry that it doesn’t exist anymore because 
it was extremely well received both within the facility and by the 
kids. In fact, I am still in touch with some of those kids! That’s the 
most gratifying overlap between my legal life and running.  

What’s the best advice you have ever received?
The best advice I have ever received was from an older lawyer to a 
younger lawyer. That was to learn when to sit down and shut up. 
To this day, I will think of it when I am in a courtroom.  Judge 
Peter Goranites also reminded me that you don’t get bonus points 
for repetition. 

DANIEL J. MURPHY is a shareholder in Bernstein Shur’s 
Business Law and Litigation Practice Groups, where his 
practice concentrates on business and commercial litigation 
matters.

It is amazing how [running] can decompress the dynamic of opposing counsel and litigation.  It’s a 

healthy way to spend time with somebody on a different level that makes you more civil and cooperative.



Attorney Brian Patrick Sullivan has over 25 years of experience and knowledge in 
representing seriously injured clients in cases involving motor vehicle collisions, medical 
malpractice, and product and premises liability. Mr. Sullivan is admitted to the practice 
of law by examination in Massachusetts, New Hampshire, Maine, and Florida, and is a 
sustaining member of the Maine Bar Association.

340 Columbia Drive, Suite 111, West Palm Beach, FL 33409
bps@sullivanlawpa.com  •  www.sullivanlawpa.com

Sullivan Law P.A.
  Attorneys at Law

561-615-8345

MAINE CLIENT INJURED IN FLORIDA
WE’RE HERE TO HELP

Attorney Brian P. Sullivan


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


   



  
     
   


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HOW TO SUBMIT A LETTER TO THE EDITOR The Maine Bar Journal welcomes comments from readers. Letters may be  

submitted to Kathryn Holub by email at kholub@mainebar.org or by mail c/o Maine State Bar Association, P.O. Box 788, Augusta, ME, 
04332-0788. Please include your full name, address, phone number, and email. Letters may be edited and shortened for space.

MSBA REMINDERS

Employee Rights Law
Unlawful Termination • Discrimination • Workers’ Compensation 

Unpaid Wages/Overtime •  Whistleblower Claims • Harassment 
Medical Leave Disputes

Disability Accommodations

874-0905
www.MaineEmployeeRights.com

92 Exchange Street
Portland, Maine 04101

23 Water Street
Bangor, Maine 04401

Statewide Practice

Peter Thompson, Esq.
Chad Hansen, Esq.

Lisa Butler, Esq.
Adrienne Hansen, Esq.  

Barbara Lelli

FREE CONSULTATION



Allen Insurance and Financial is pleased to welcome

Sarah Ruef-Lindquist, JD, CTFA*

Sarah will be working in the areas of wealth management and estate planning with 
special attention to women’s planning needs and endowment building through 

planned giving from our office at 31 Chestnut St. in Camden. 

Allen Insurance and  Financial., 31 Chestnut St., Camden, ME 04843.   
Securities and Advisory Services offered through Commonwealth 
Financial Network®, Member FINRA, SIPC, a Registered Investment 
Adviser. Fixed Insurance products and services offered through Allen 
Insurance and Financial, L.S. Robinson Co. or CES Insurance Agency. 
*CTFA signifies the Certified Trust and Financial Advisor designation 
of the Institute of Certified Bankers. 

AllenIF.com   | (207) 230-5848
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MSBE CLE CALENDAR Please visit www.mainebar.org for the most current CLE schedule.

1891-2016

Celebrating 125 Years

WEBCAST VIDEO REPLAYS

August 23	 16th Annual Employment Law Update |  
		  7.0, including 1.0 ethics

August 24	 Sixth Annual Ethics Update | 4.75 ethics/1.5 GAL

August 25	 The Intersection of Family Law and  
		  Real Estate Law | 2.0

VIDEO REPLAYS

August 10	 Elder Law & Estate Planning Institute: Part II  
		  | 5.5, including 1.0 ethics 
		  Embassy Suites, Portland

August 16	 The Ultimate Litigation Seminar:  
		  From Fundamentals to Advanced Skills 
		  Bar Headquarters, Augusta | 5.75, including 1.0 ethics

August 17	 2016 Legal Year in Review 
		  Bar Headquarters, Augusta | 6.0, including 1.0 ethics

August 31	 Residential Mortgage Servicing 2017 	  
		  Loss Mitigation Update	  
		  Bar Headquarters, Augusta | 2.75

TELEPHONE SEMINARS

August 2	 LLC Boards: Powers, Duties, Liability &  
		  How They’re Not Corporate | 1.0

August 3	 Understanding and Drafting Ground Leases:  
		  Part I | 1.0

August 4	 Understanding and Drafting Ground Leases:  
		  Part II | 1.0

August 8	 Lawyer Ethics in Employment Law | 1.0

August 9	 Tricks and Traps of Tenant Improvement  
		  Money | 1.0

August 10	 Buy-Sell Agreements: Part I | 1.0

August 11	 Buy-Sell Agreements: Part II | 1.0	



To learn more about giving for the University of Maine  
through estate planning language, please contact:

Sarah McPartland-Good, Esq.
or Karen Kemble, Esq.

University of Maine Foundation
Two Alumni Place

Orono, Maine 04469-5792
207.581.5100 or 800.982.8503

Daniel Willett or Dee Gardner
University of Maine Foundation
75 Clearwater Drive, Suite 202
Falmouth, Maine 04105-1455

207.253.5172 or 800.449.2629

umainefoundation.org • umainefoundation@maine.edu

– Jamie Dufour, Esq., David Chase, Esq. and David Leen, Esq.

“Whenever our clients talk with us about a gift 
involving the University of Maine, we know that 
the knowledgeable staff at the University of Maine 

Foundation will work with us and our clients on the 
language needed to realize our clients’ specific objectives.  

We consider the friendly and professional staff  
at the University of Maine Foundation  

to be a trusted resource for us.”

Write for 
the Maine 
Bar Journal 
and Earn 
CLE Credits
Contact Kathryn Holub 
at (207) 622-7523 or  
kholub@mainebar.org 
for editorial guidelines, 
or visit: 
www.mainebar.org.

Now more than 3,100 mem-
bers strong, the Maine State 
Bar Association is the largest 
and most active alliance 
of lawyers in Maine. Our 
members include active and 
inactive attorneys, judges, law 
professors, corporate counsel 
and government lawyers. The 
goal of the MSBA is to provide 
its members with member-
ship services and benefits to 
enhance their practice and 
enrich their experience in the 
legal profession. Our MSBA 
leadership and professional 
staff are dedicated to meeting 
your high expectations of 
quality, commitment and 
service. There’s never been a 
better time to join the Maine 
State Bar Association!

JOIN MSBA!





Let us tip the scales 
in your favor when it 

comes to product  
selection, experience  

and service.

We represent several choices in 

Lawyers  
Professional  

Liability Insurance

Call Jeff McDonnell, CPCU or Julie Clewley,  
Professional Liability Program Administrator  

today for all your  Business, Personal,
 and Professional Insurance

Lawrence M. Leonard, M.D.
 

Independent Medical Evaluations
for plainti� or defense

 
Fellow of Am. Academy of Orthopedic Surgeons

Diplomate of Am. Board of Orthopedic Surgery

Courtesy Sta�: Maine Medical Center

Courtesy Sta�: Mercy Hospital
 

telephone:  781-2426

e-mail: lleonar1@maine.rr.com
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WANTED Want to purchase minerals and 
other oil/gas interests. Send details to: P.O. 
Box 13557, Denver, CO 80201.

EXPERIENCED TRUST & ESTATE  
ATTORNEY  Drummond Woodsum is 
looking for an experienced estate planning 
lawyer to join its Portland office. The 

ideal candidate will have been practicing 
in Portland or southern Maine for 5+ 
years, predominantly or exclusively in the 
broad field of trust and estate planning 
and administration, and have a loyal 
base. Drummond Woodsum is a growing 
firm with a unique and healthy culture 
that makes it a highly desirable place to 

practice law in Maine. All inquiries held 
in strictest confidence. No phone calls, 
please. Send resume and cover letter to: 
Kathy Larkin, Hiring Coordinator, Drum-
mond Woodsum, 84 Marginal Way, Suite 
600, Portland, ME 04101 or klarkin@
dwmlaw.com.

CLASSIFIED ADS
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Now more than 3,100 members strong, the 
Maine State Bar Association is the largest 
and most active alliance of lawyers in Maine. 
Our members include active and inactive 
attorneys, judges, law professors, corporate 
counsel and government lawyers. The goal 
of the MSBA is to provide its members with 
membership services and benefits to enhance 
their practice and enrich their experience in 
the legal profession. Our MSBA leadership and 
professional staff are dedicated to meeting 
your high expectations of quality, commitment 
and service. There’s never been a better time 
to join the Maine State Bar Association!

1891-2016

Celebrating 125 Years

MAINE STATE  
BAR ASSOCIATION

Street Address
124 State St.
Augusta, ME 04330

Mailing Address
P.O. Box 788
Augusta, ME 04332-0788

Continuing Legal Education 
T: 207.622.7554 or 877.622.7554
F: 207.623.0083
cle@mainebar.org

Membership & Membership  
Benefits
T: 207.622.7523
F: 207.623.0083
membership@mainebar.org

Lawyer Referral Service
T: 800.860.1460
lrs@mainebar.org

General Inquiries
T: 207.622.7523
F: 207.623.0083
info@mainebar.org


