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P R E S I D E NT'S PA G E:

Parting Words: Embracing Change and
Charting Our Future
By Susan Bernstein Driscoll
This is my final article for the President’s Page. It has been an
honor to serve as the MSBA president in 2018 and it is now my
privilege to pass the baton to incoming president, Eric Columber.
Eric will be supported by President-Elect Thaddeus Day, Vice
President Kelly McDonald, Treasurer Jim Haddow, and the
outstanding attorney volunteers from around the state who sit
on the Board of Governors. Grateful thanks and recognition to
Executive Director Angela Weston, Deputy Director Heather
Seavey, Kathryn Holub, Linda Morin-Pasco, Lisa Pare, Rachel
MacArthur, and the entire MSBA staff whose dedicated efforts
keep the bar association humming.
In my year as president, I had the opportunity to travel around
Maine and discuss issues that affect practioners, including but not
exclusively, gender issues in the legal workplace. It was great to
talk with so many lawyers who I would not typically have had a
chance to meet in the usual course of my law practice.
The impetus for these discussions was the #MeToo movement
and its impact on Maine practitioners.1 On social media, the
movement spread awareness of sexual assault and harassment
especially in the workplace. It brought to light claims against
politicians, media moguls, journalists, financial advisors, lawyers,
architects, and the like and sparked an essential conversation,
maybe even a reckoning. Voices that had been previously
dismissed or suppressed were heard and believed.
Then there was backlash. Men were accused of spectrums of
behavior with varying degrees of evidence. The founder of the
movement, civil activist Tarana Burke, wrote an article about the
media fire and backlash—the quickness to accuse, blame and
seek immediate retribution. She did not mean for the movement
to become heavy handed or to “home in on the perpetrator and
make un-nuanced decisions.”2
Then the backlash went even further with the suggestion that
men’s best strategy for protecting themselves is to avoid women at

all cost, meaning stop hiring, working with, traveling, eating with
or mentoring women.3 In reaction to that suggestion, columnist
Kathleen Parker wrote, “Many men are so intimidated by the
#MeToo movement and the plausibility that they, too, could
be ruined on the basis of a single woman’s misinterpretation of
an innocent gesture that they’re essentially shutting down and
stepping away.” But, she said, “There surely is a balance to be
found lest the sexes further alienate and segregate. We should seek
it with a sense of urgency.”
So too should we in Maine. Given that attorneys in our state
are now around 60 percent men and 40 percent women,4 with
the gap narrowing, I hope my male colleagues will reject the
avoidance approach and that my female colleagues will extend the
benefit of the doubt when warranted.
Not only has the gender gap narrowed, our population is
significantly older. We have at least three generations working
together these days: baby boomers, Gen X, and millennials. Yet
almost 50 percent of resident Maine lawyers are over the age of
60.5 The aging population is shifting the paradigm at least as
much if not more than gender equalization.
These demographic realities present opportunities to shed the
culture that condoned inappropriate behavior and to create a new
dynamic. We need to make sure our ecosystem is healthy so we
can focus on what we do best – working on behalf of our clients.
The next generations of lawyers will lead the way. And in
leading the way, I hope all lawyers will consider becoming active
with the MSBA. Its sections, CLEs, and networking events
provide opportunities to grow, learn from and mentor each other.
Involvement in the MSBA fosters wellness and professional
development. If the Maine State Bar Association can support and
enhance your life in even a small way, it will have succeeded in its
mission.
I wish you all a happy and healthy 2019!

SUSAN BERNSTEIN DRISCOLL is a civil litigation trial lawyer. She earned her B.A. in 1981 from Rutgers University in New
Jersey and her law degree in 1989 from Northeastern University
School of Law in Boston. Susan began her practice in Boston and
relocated to Maine in 1995. She has been an MSBA member since
then and began serving on the Board of Governors in 2012. Her diverse practice
includes employment, torts, real estate and boundary disputes, family law, municipal
and commercial litigation and she also serves as a mediator. Sue is a member of
Bergen & Parkinson LLC, which has offices in Kennebunk and Saco.
In addition to her work for the MSBA, Sue currently sits on boards of the Maine
Justice Foundation and Justice Action Group and serves as chair of the Zoning
Board of Appeals in the City of Biddeford. Sue and her husband, Dan, have two sons,
Joe who lives in Nashville and Sam currently of NYC, and two pups, Paco and Petey.
1 The MSBA circulated a survey to Maine lawyers to gauge the nature
and extent of primarily gender related misconduct. During the year,
we presented the results to law firms, court houses, county bars and the
judiciary. The results are posted on the MSBA website.
2 MeToo Founder Tarana Burke Reflects On The Movement And The
Reckoning, Washington Post, 11/6/2018.
3 Wall Street Rule for the #MeToo Era: Avoid Women at All Cost,
Bloomberg, 12/3/2018.
4 2017 Annual Report, Board of Overseers of the Board.
5 Id.
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F R O M TH E E X E C UTI V E D I R E CTO R:

What it Means to be a Sustaining Member
By Angela P. Weston
The Maine State Bar Association’s programs and activities are
primarily supported by membership dues, CLE seminar fees,
commissions on client fees through the Lawyer Referral Service,
and sponsorships.
At the same time, many of the programs, services and events
we provide cost us money. Often, we don’t generate any revenue
from them or the revenue that we do generate doesn’t cover all the
associated expenses. For example, we are committed to offering
our On Your Own electronic publication to schools across the
state and attorney assistance through our Silent Partners program,
but they generate little or no revenue. These are examples of vital
services that provide value to our members, to the Maine Bar, to
the legal community and to the public.
It is important for us to offer these programs and events, but
we also want to maintain affordable dues. This is where Sustaining
membership dollars help. In order to be a Sustaining Member of
the MSBA, all you need to do is pay $100 per year in addition
to your regular membership dues. All MSBA members, including Life Members who do not pay regular membership dues, are
eligible to become a Sustaining Member!
Here are some examples of the areas that Sustaining membership revenue helps us cover indirect and/or overhead costs:
Educational programs and publications
•
Maine State High School Mock Trial Program
•
On Your Own
• Pro bono events and programs
•
Wills for Heroes Clinic
•
Silent Partners
•

Road shows with free CLE
#MeToo presentations
County Bar meetings
• Welcome and networking receptions
•
Legal Year in Review
•
Bridging the Gap
•
Annual Bar Conference
• Leadership and professional development
•
Leadership Academy
•
Section Leadership Orientation
• Networking and membership recruitment activities
•

•
•

Sustaining Members are critically important to the Maine
State Bar Association. These services and programs would not
be possible without their philanthropic spirit and unwavering
commitment to the mission and ideals of the MSBA. Our current
Sustaining Members are listed on page 44.
Please consider becoming a Sustaining Member today! Your
assistance will help us deliver new initiatives in 2019-2020, such
as a civics education curriculum for attorneys to utilize in Maine
schools. It’s easy to become a Sustaining Member—just visit www.
mainebar.org/store and become a Sustaining Member online or
call us at 207-622-7523 and we’ll take care of you.

ANGELA P. WESTON is the Maine State Bar
Association’s executive director. She can be reached at
aweston@mainebar.org.

Sustaining Members are critically important to the
Maine State Bar Association.
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Justice Cardozo’s The Nature of the Judicial
Process: A Case Study
by Judge Kermit V. Lipez
This article was originally presented at the Cardozo Symposium at Touro Law Center
on March 23, 2017* and appeared in the Touro Law Review, at 34 Touro L. Rev. 247
(2018). The article is being reprinted with the permission of Touro Law Review.
Introduction
In almost thirty-two years as a judge, state and federal, trial and
appellate, I have written more than 1300 opinions. Although I do not
have the gift of some of my colleagues who remember every opinion
that they have written, I have written some opinions that I can never
forget. I want to focus on one of those opinions — a dissent that I
wrote in 1995 as a member of the Maine Supreme Judicial Court.
I have chosen this case because the majority opinion and dissent
illustrate many of Justice Cardozo’s insights about judicial decisionmaking from his four lectures in 1921 on “The Nature of the
Judicial Process.”1 Reflecting on his experience on the New York
Court of Appeals, Cardozo wrote that most of the cases that come
before his court “could not, with semblance of reason, be decided
in any way but one. The law and its application alike are plain.”2
Then there are the cases that inspired Cardozo’s lectures, where
“[t]here are gaps to be filled. There are doubts and ambiguities to
be cleared. There are hardships and wrongs to be mitigated if not
avoided.”3 For me, Dasha v. Maine Medical Center4 was one of
those cases.
I.
Joseph Dasha was an Army veteran who earned his living by
writing complex technical manuals, largely for the Navy. After
experiencing seizures for a number of years, he had an MRI performed in Maine in 1988 that disclosed a brain tumor. Dasha was
then 56 years old.5
In June 1988, Dasha underwent surgery at the Maine Medical
Center in Portland to remove the tumor. The surgeon’s findings

— that the tumor was round, smooth and came out easily6 —
suggested a benign tumor. To the surgeon’s surprise, however, a
pathologist at Maine Medical Center diagnosed the tumor as an
aggressive and fatal form of cancer.7 Dasha was advised to undergo
a series of radiation treatments of his brain to prolong his life.8
Without treatment he might survive six months. With treatment
he could survive eighteen months to two years.9 During July and
August of that year, Dasha had approximately thirty high-dosage
radiation treatments.10 On August 1, while he was receiving the
radiation treatments in Portland, a neuropathologist at the New
England Medical Center in Boston confirmed the diagnosis of Dasha’s fatal tumor.11
In September, in need of care, Dasha moved from his home in
Scarborough, Maine to Needham, Massachusetts to live with his
sister Margaret.12 There, he experienced a steady decline in his
capacities because of severe brain damage from the radiation treatments.13 He could not walk or sit and he became incontinent.
He developed poor memory and had difficulty speaking.14 On
March 2, 1989, Dasha executed a power of attorney in favor of
his sister.15 The parties agreed that he was mentally incompetent
by that point.16 In November 1990, a doctor at Newton-Wellesley
Hospital, surprised that Dasha was doing better physically than
the initial diagnosis of a fatal tumor had predicted, asked the New
England Medical Center neuropathologist who had confirmed that
diagnosis to review Dasha’s tissue samples again.17 After doing so,
the neuropathologist revised his diagnosis and concluded that Dasha’s tumor was relatively benign and had a favorable prognosis.18
In March 1991, approximately two years and nine months after the misdiagnosis by the pathologist at Maine Medical Center,
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Margaret Dasha was informed of the error. She subsequently notified Maine Medical Center that she intended to file a lawsuit
against Maine Medical Center on her brother’s behalf in federal
court in Portland.19 At that point, three years and eleven months
had passed since the misdiagnosis.20 In response to the lawsuit,
Maine Medical Center asserted the statute of limitations as a defense. Maine law requires that actions for professional negligence
“be commenced within 3 years after the cause of action accrues.”21
The statute further specifies that “a cause of action accrues on the
date of the act or omission giving rise to the injury.”22 In choosing that definition of accrual, the Maine legislature abrogated the
more generous discovery rule that the Maine Supreme Court, in
the absence of a statutory definition of accrual, had adopted for
medical malpractice actions.23 With a discovery rule, a cause of
action does not accrue, that is, the commencement of the statute
of limitations is tolled, until a plaintiff reasonably could know of
the harm he suffered.
The parties agreed that Dasha’s action was not filed within three
years of the date of the misdiagnosis, the date of accrual.24 Dasha
contended, however, that Maine Medical Center should be equitably estopped, that is, barred, from raising the statute of limitations
as a defense because the unnecessary radiation treatments caused
by its misdiagnosis had made him incapable of understanding and
asserting his legal rights after March 2, 1989, the agreed upon date
of his mental incompetence.25 That date was almost nine months
after the misdiagnosis by Maine Medical Center, and approximately two years and three months before the expiration of the statute
of limitations. During that two years and three months, given his
inability to understand and assert his legal rights, Dasha did not
have the capacity to file a malpractice action before the expiration
of the statute of limitations. It would be unfair to allow Maine
Medical Center to benefit from its own wrongdoing under that
circumstance.
On the basis of agreed upon facts, the federal court in Portland
reviewed Maine’s law of equitable estoppel and concluded that its
applicability to Dasha’s case was uncertain.26 Traditionally, equitable estoppel applies when a plaintiff can show that he filed a lawsuit
beyond the statute of limitations period because he relied on some
misrepresentation by the defendant subsequent to the negligent
act.27 In Dasha’s case, there was no subsequent misrepresentation.
Maine Medical Center’s negligent act itself — the misdiagnosis
which led to his mental incompetence — deprived Dasha of the
ability to protect himself during a substantial portion of the statute of limitations period. Aware of this unusual circumstance, the
federal court asked the Maine Supreme Court to decide whether
Dasha should be allowed to invoke Maine’s doctrine of equitable
estoppel.28
In addressing that question, my colleagues cited language from
our precedents stating that equitable estoppel “is a doctrine that

should be carefully and sparingly applied.”29 Then, turning to the
record, and taking the traditional view of equitable estoppel, the
majority saw the negligent diagnosis of Maine Medical Center
as irrelevant to the applicability of equitable estoppel to Dasha’s
claim. Instead, the majority focused on the hospital’s conduct after
the misdiagnosis.30 Did Dasha detrimentally rely on any misrepresentation by Maine Medical Center that induced him to run afoul
of the statute of limitations, such as “Don’t worry. We will take
care of you,” or “You have plenty of time to file your lawsuit?”
Answering that question “no,” the majority wrote that “Dasha
relied on the misdiagnosis to seek radiation treatments, but he did
not rely on a misrepresentation of MMC to decide to forego legal
redress.”31 In the absence of this traditional element, the majority
concluded that Dasha’s claim against Maine Medical Center was
barred by the statute of limitations.32
In my view, however, the detrimental reliance required by equitable estoppel was present in Dasha’s case, but it took a different,
more lethal form. As I wrote in my dissent: “MMC’s conduct
effectively prevented Dasha from filing a timely cause of action in
a manner far more devastating than fraud. The conduct of MMC
made Dasha incompetent and unable even to understand that he
had a cause of action.”33 Hence, unlike the majority, I would have
advised the federal court that Dasha could invoke equitable estoppel as a bar to the statute of limitations.
II.
Looking back on these competing opinions, I now realize that
my colleagues and I had engaged, unwittingly, in a decision-making process that reveals the continuing relevance of Cardozo’s lectures on the judicial process.34
To begin, Cardozo captured my predicament in Dasha
when he described the “anxious judge” with a “semi-intuitive apprehension” that a decision against Dasha would be contrary to
“the pervading spirit of our law.”35 On such egregious facts, how
could we close the courthouse door to him? Yet I knew that anxiety and apprehension were no substitute for analysis. My colleagues and I had to begin our analysis of Dasha’s claim where we
must always begin — with the precedents.
Cardozo insisted on the importance of stare decisis. “Adherence
to precedent,” he said, “must . . . be the rule rather than the exception if litigants are to have faith in the even-handed administration
of justice in the court.”36 These precedents
fix the point of departure from which the labor of the judge begins. Almost invariably,
his first step is to examine and compare them.
If they are plain and to the point, there may
be need of nothing more. Stare decisis is at
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least the everyday working rule of our law.37
My colleagues in Dasha were faithful to this principle. They
found the leading cases in Maine on equitable estoppel, noted the
elements of the doctrine, applied them to the undisputed facts in
Dasha’s case, found the necessary elements missing, and concluded
that our precedents were “plain and to the point,” with “need of
nothing more.”38 It was clear to them that Dasha could not invoke
equitable estoppel to save his claim.
In taking that approach, however, my colleagues ignored Cardozo’s warning that a “process of search [for precedents], comparison
and little more”39 was misguided. It was not enough “to match the
colors of the case at hand against the colors of many sample cases
spread out upon their desk,”40 with “the sample nearest in shade
suppl[ying] the applicable rule . . . [N]o system of living law can
be evolved by such a process . . . It is when the colors do not match
. . . that the serious business of the judge begins.”41 Although the
colors of our cases on equitable estoppel did not match Dasha’s
case, we were in the realm of equity, where we had some license to
depart from precedents that did not fill what Cardozo describes as
“gaps” or “interstices” in the law.
Still, as Cardozo reminds us, and Cardozo always reminds us of
countervailing principles, there are constraints on that license. In
deciding the immediate case, we are fashioning law for the cases
that will follow.42 We must remember, as Cardozo puts it, that “
[t]he sentence of today will make the right and wrong of tomorrow.”43
Also, where statutes are in play, there must be respect for legislative judgment. “The rule that fits the case may be supplied by
the constitution or by statute,” Cardozo writes. “If that is so, the
judge looks no further. The correspondence ascertained, his duty
is to obey.”44 But that correspondence is elusive when judges must
determine legislative intent from uncertain words, or determine
whether the community’s “sense of law and order”45 precludes application of a statute of clear meaning to an unforeseen and unsettling circumstance.
Dasha’s case did not require us to determine legislative intent
from ambiguous words. There was no ambiguity in the meaning
of the statute of limitations, which said clearly that actions for professional negligence had to “be commenced within 3 years after the
cause of action accrues.”46 Dasha involved a different kind of gap
in the law — the uncertain relationship between the legislatively
determined statute of limitations and the common law doctrine
of equitable estoppel, created by judges to bar the application of
rules, including statutes, under circumstances that might offend
the community’s “sense of law and order,” and, as such, in the case
of statutes, be contrary to legislative intent.
That inquiry in Dasha was particularly complicated because of
the statutory language providing that “a cause of action accrues on
the date of the act or omission giving rise to the injury.”47 As noted
earlier, the Maine legislature, in choosing that accrual language,

eliminated the judicially created discovery rule for medical malpractice actions. However, the Legislature left in place the discovery rule for “foreign object surgical cases.” It also did not disturb
the tolling provisions for claims brought by plaintiffs who were
“minors, . . . mentally ill, imprisoned or without the limits of the
United States” when their cause of action accrued.48 The parties
agreed that Dasha was “competent at the time of the misdiagnosis
and during the radiation treatment.”49 So one could argue that
Dasha was, in effect, asking the judges, in direct contravention of
the legislative judgment, to create a further exception to the abrogation of the discovery rule for those cases in which an individual,
after the act of malpractice, became incompetent during the statute
of limitations period.
If that was a fair view of Dasha’s argument, Cardozo would say
that “the correspondence ascertained,” it was the duty of the judges
to obey.50 The Legislature had explicitly decided which exceptions
would survive its elimination of the discovery rule for medical malpractice cases. But neither I nor the majority felt that it was fair
to view Dasha’s equitable estoppel argument as, in effect, an equitable tolling argument designed to undermine the Legislature’s
judgment on the discovery rule. Equitable tolling focuses on the
circumstances of a plaintiff, such as minority status or mental illness. Those circumstances make it unfair to allow the statute of
limitations to run when a plaintiff cannot reasonably discover what
has happened to him. In equitable estoppel cases, on the other
hand, the focus is on the conduct of the defendant. Did the defendant behave in a way towards the plaintiff that would make it
unfair to allow the defendant to raise an expired statute of limitations as a defense? In my view, and the majority’s, Maine’s statute
of limitations for malpractice cases did not preclude consideration
of Dasha’s equitable estoppel argument. Rather, the question we
had to answer was how that common law doctrine should evolve in
the face of a difficult case like Dasha’s. That is the “serious business
of judging”51 to which Cardozo devotes his lectures.
III.
Cardozo famously writes that judges may use four methods to
evaluate “the directive force of a principle”52 such as equitable estoppel. They are:
First, the line of logical progression, which he
called the rule of analogy or the method of philosophy;53
Second, the line of historical development,
which he called the method of evolution;54
Third, the line of the customs of the community, which he called the method of tradition;55
and

14 M A I N E B A R J O U R N A L | VO LU M E 3 3 , FA LL / W I N T E R 2 018

Fourth, the lines of justice, morals and social welfare, which he called the method of
sociology.56
Cardozo is not suggesting that these four methods are relevant to
every case requiring judges to fill a gap in the law. Their relevance
will depend on the nature of the case. For example, when he writes
of custom, Cardozo refers to the application of old rules of commerce to the new realms “of steam and electricity, the railroad and
the steamship, the telegraph and the telephone.”57 These realms of
commerce are far removed from the world of medical care. There,
the methods of philosophy, history and sociology are relevant to
the directive force of the principle of equitable estoppel in a malpractice case.
Cardozo places “the rule of analogy or the method of philosophy” first among his principles of selection because it has, he says,
“a certain presumption in its favor . . . . It has the primacy that
comes from natural and orderly and logical succession.”58 In Dasha, I used the rule of analogy. The majority had emphasized the
traditional requirement of equitable estoppel that a plaintiff must
detrimentally rely on a fraudulent or negligent representation by
the defendant, subsequent to the negligent conduct, in foregoing a
legal action that he had intended to pursue.59 Dasha had shown no
such reliance. In my dissent, I said there was a fair analogy between
that traditional detrimental reliance requirement and Dasha’s reliance on the negligent misdiagnosis of Maine Medical Center to
submit to the massive radiation treatments that made him incompetent and unable to seek timely redress during a substantial portion of the statute of limitations period.60 I saw in that analogy the
“natural and orderly and logical succession” of equitable estoppel.61
The method of history also supported the application of equitable estoppel to Dasha’s case. True, Cardozo relates the
method of history to such heavily rule-based areas of the law
as real estate or contracts. There, he says, the conceptions
embody the thought, not so much of the
present as of the past, that separated from
the past their form and meaning are unintelligible and arbitrary, and hence that
their development, in order to be truly logical, must be mindful of their origins.62
But Cardozo’s point — that mindfulness of the origins of a doctrine may support its logical development — has broad applicability. In its original formulation in Maine, equitable estoppel was
notable for its flexibility. As the Maine Supreme Court wrote in
1893, equitable estoppel developed in the Chancery Courts of England to ameliorate the inflexible rules of the common law courts.63
Hence, the court said, it should not “be confined within the limits

of any technical definition or formula which excludes all cases not
within its terms, but . . . it is entitled to a fair and liberal application for the promotion of honesty and fair dealing.”64
Somehow, that capacious doctrine had been narrowed by the
Maine Supreme Court in the ways noted by the majority in Dasha. Instead of a fair and liberal application, the doctrine “should
[now] be ‘carefully and sparingly’ applied.”65 Instead of being free
of any formula, the doctrine now required a misrepresentation by
a defendant, subsequent to the negligent act causing injury, that
induced a plaintiff to forego his intended legal action. The analogy
that I advanced in my dissent, comparing Maine Medical Center’s
misdiagnosis to a misrepresentation by the hospital, was consistent
with the original formulation of the doctrine in Maine. We were
free, as a later incarnation of the Supreme Court, to return to that
more flexible and just version of equitable estoppel.
To be sure, as Cardozo warned, such a return would have consequences for future cases involving equitable estoppel. My approach would have conflated, for the first time in Maine law, the
misrepresentation about an available legal remedy and the negligent act itself. On the other hand, how often would the negligence
of a party justify that conflation by destroying the competence of
the injured party? Not often. If my position had prevailed, the
breach in the wall of finality for medical malpractice cases would
have been slight.
Then, finally, there is the method of sociology, described by Cardozo as “the force which in our day and generation is becoming the
greatest of them all.”66 Cardozo explicitly links the method of sociology to constitutional cases with their great generalities, such as
liberty and due process. In those cases, “[t]he method of sociology
in filling the gaps, puts its emphasis on the social order.”67 He adds
that “[t]he old forms remain, but they are filled with a new content
. . . . We are thinking of the end which the law serves, and fitting
its rules to the task of service.”68
Yet Cardozo insists that the method of sociology should also be
applied to private law, even though “considerations of social utility
are not so aggressive and insistent.”69 There, too, judges must be
prepared to alter the formal application of a rule to serve the ends
of justice. To demonstrate that point, Cardozo cites the famous
case of Riggs v. Palmer,70 which required the New York Court of
Appeals to decide in 1889 if a sixteen-year-old boy who murdered
his grandfather to prevent his disinheritance could still claim property under the will. Although the probate statutes, literally applied,
did not permit the court to alter the terms of the will, the court
refused to apply the statutes as written. Instead, the court posed
this question: “If the lawmakers could, as to this case, be consulted, would they say that they intended by their general language
that the property of . . . an ancestor should pass on to one who had
taken his life for the express purpose of getting his property?”71 In
answering that question “no,” Cardozo says the court chose a principle “that was thought to be most fundamental, to represent the
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larger and deeper social interests.”72 It was the principle that “no
man should profit from his . . . own wrong.”73
I invoked this same “deeply rooted maxim”74 in my dissent in
Dasha. It is the principle at the heart of the doctrine of equitable estoppel, and it is the principle that captures the unsettling
injustice of the Dasha case. It is also the principle that prompted
me to ask in my dissent in Dasha the same question that the New
York Court of Appeals asked in Riggs v. Palmer.75 Could the Maine
legislature have intended such an unjust result? I did not think so.
Implicit in any statute of limitations [I wrote]
. . . is the notion that an individual subject to
the statute has the capacity for self-protection.
Even in cases of medical misdiagnosis, the misdiagnosed patient at least has the capacity to
seek a second opinion or to act upon symptoms
that remain troublesome. That capacity for
self-protection arguably moderates the harshness of the rule that begins the limitations period with the act of misdiagnosis.76
In Dasha’s case, however, that “capacity for any degree of self-protection within the statute of limitations period was destroyed by
the very party from whom he [sought] redress.”77 As noted, equitable estoppel, unlike equitable tolling, focuses on the conduct of the
party who has committed the wrongful act. Although the legislature may have spoken unequivocally on the availability of equitable
tolling to bar the application of the statute of limitations, it had
never spoken on the availability of equitable estoppel. Under that
circumstance, to use Cardozo’s language, we could have reasonably
concluded that the Maine legislature would not want the statute of
limitations to bar Dasha’s claim when that outcome would offend
the community’s “sense of law and order.”78
I must acknowledge, however, that this application of the method of sociology in Dasha was relatively easy because of the congruence between my “anxiety” about the case and the equitable
maxim that “no man should profit from his . . . own wrong.”79 My
dissent had some grounding in familiar law. I did not feel that I
was imposing my personal sense of justice. But there will be cases
where the judge’s anxiety does not match a familiar equitable maxim. How useful will the method of sociology be then?
Cardozo’s answer is vague, perhaps inescapably so. He acknowledges that judges “cannot escape” the “empire” of “subconscious
loyalties” “any more than other mortals.”80 Yet he believes that the
wise judge, and Cardozo bets heavily on the wise judge, will engage
in a process of creation that harmonizes the personal with deeply
rooted principles and traditions. Observing that “[w]e are tending
more and more toward an appreciation of the truth that, after all,
there are few rules; there are chiefly standards and degrees,”81 Car-

dozo describes the wise judge at work:
[T]he duty of a judge becomes itself a question
of degree, and he is a useful judge or a poor
one as he estimates the measure accurately or
loosely. He must balance all those ingredients,
his philosophy, his logic, his analogies, his history, his customs, his sense of right, and all the
rest, and adding a little here and taking out a
little there, must determine, as wisely as he can,
which weight shall tip the scales.82
Although Cardozo acknowledges that this description of the wise
judge may seem “a weak and inconclusive summary,”83 he argues that
“the like criticism may be made of most attempts to formulate the
principles which regulate the practice of an art.”84 Ultimately, every
judge must find his or her own way in the art of judging. As he puts it:
After the wearisome process of analysis has been
finished, there must be for every judge a new
synthesis which he will have to make for himself. The most that he can hope for is that with
long thought and study, with years of practice
at the bar or on the bench, and with the aid of
that inward grace which comes now and again
to the elect of any calling, the analysis may
help a little to make the synthesis a true one.85
Cardozo knows that he is too modest about his achievement.
Using his methods of reasoning in those difficult cases requiring
“the creative or dynamic element”86 of judging, even those judges
who are not among the elect of their calling can reach the true
synthesis that permits the law to evolve sensibly and humanely.
Far from a wearisome analysis, Cardozo’s brilliant lectures on the
judicial process are a timeless gift for judges who must inescapably
fill the gaps in the law.

Epilogue
I must finish the story of Joseph Dasha. Prior to filing the
action in Maine against Maine Medical Center, Margaret Dasha
had filed on Joseph’s behalf a malpractice action in the Superior
Court of Massachusetts against the New England Medical Center
pathologist who, like the Maine Medical Center pathologist, had
misdiagnosed Joseph’s tumor.87 After several twists and turns in the
courts of Massachusetts,88 that lawsuit led to a modest settlement.
Joseph was already well into his radiation treatments as a result of
the Maine misdiagnosis when the New England pathologist also
misread his slides.89 At that point, even a correct diagnosis might not
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have prevented much of the damage to Joseph’s brain.		
Still, there was enough money in the settlement to fund a
trust for Joseph’s care. Margaret placed him in a good nursing
home in Needham, where she hired a nurse to supplement
his care four hours a day.90 She bought a van with a hydraulic
lift so that she and the nurse could lift Joseph’s wheelchair
into the van and take him to dentist appointments, to visit
his old neighborhood in Needham, and to see the Christmas
lights of Boston. He always seemed to enjoy those outings.91
Joseph died on April 2, 2004 at the age of 72, almost 16 years
after the misdiagnosis of his brain tumor in 1988. At that time,
with the “benefit” of radiation treatment, he was told that he might
live two years. He deserved better.

APPENDIX
• June 13, 1988: A pathologist at Maine Medical Center diagnoses Joseph
Dasha with a fatal brain tumor.
• July 5, 1988: Joseph Dasha begins radiation treatments.
• August 1, 1988: A neuropathologist at the New England Medical Center confirms Maine Medical Center’s diagnosis.
• August 16, 1988: Joseph Dasha receives final radiation treatment.
• March 2, 1989: Joseph Dasha executes a power of attorney in favor
of his sister, Margaret Dasha. The parties agree that Dasha was mentally
incompetent at this point, which is nine months after the misdiagnosis by
Maine Medical Center, and two years and three months before the expiration of the statute of limitations.
• November 1990: A doctor at the Newton-Wellesley Hospital asks the
New England Medical Center neuropathologist to review again tissue samples from Dasha’s brain tumor.
• March 1, 1991: Margaret Dasha is informed that the neuropathologist
has revised his earlier diagnosis, now identifying the tumor as relatively
benign. She received this information two years and nine months after the
misdiagnosis.
• May 9, 1992: Margaret Dasha notifies Maine Medical Center of her
intent to file a lawsuit on behalf of her brother, three years and eleven
months after the misdiagnosis.
• July 22, 1992: Josepha Dasha is declared legally incompetent and Margaret Dasha is appointed as his legal guardian.
• December 8, 1993: Margaret Dasha files suit against Maine Medical
Center in federal district court in Portland.
I wish to thank my talented law clerk, Nicholas Meyers, for his valuable
help in preparing this essay.
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Me Too: Eliminating Sexual Bias and
Harassment at your Law Firm
By Philip Bogdanoff
The “Me Too” movement has illuminated the dark practice of
sexual bias and misconduct in various industries and professions.
In the case of movie producer Harvey Weinstein, 84 women
came forward and stated that Mr. Weinstein harassed them,
including allegations of rape, sexual harassment and assault. What
is most shocking is that this sexual misconduct went unreported
for decades. In the legal profession, 19 women accused Ninth
Circuit Federal Appellate Court Judge Alex Kozinski of sexual
harassment, including unwanted physical contact, inappropriate
sexual comments, and uninvited kissing. This sexual harassment
went unreported for over three decades. The victims included
former law clerks, law students, attorneys, law professors, and
even a federal court of claims judge. Is this case an isolated
incident or does the legal profession have an ongoing problem
with sexual harassment and bias?
In a 2009 survey of female attorneys in Utah, 37 percent of
women in law firms responded that they experienced verbal or
physical behavior that created an unpleasant or offensive work
environment and approximately 10 percent of women in law
firms indicated that they had been harassed based upon their
sex. In a 2015 survey of 464 female attorneys by the Florida
Bar Association, 43 percent of the attorneys indicated that they
had experienced gender bias and 17 percent stated that they had
experienced sexual harassment during their careers. A female
attorney was told by her male supervisor that “if the receptionists
were unavailable to answer the phone, the responsibility would
fall to me because men should not answer phones.” Another
attorney responded that after she was hired that a member of
her firm suggested that she have sex with two of her supervisory
attorneys because they were nice enough to give her a job when
legal jobs were scarce. One attorney indicated during a law
school internship that she was inappropriately touched by a male
attorney but did not report the incident. Further, several attorneys
indicated that they experienced sexual bias by male clients. A
male client referred to a female attorney as the “cute assistant”
even though she was the primary client contact on the case. One

client refused to allow a female attorney into a conference room
during a meeting about the case because of her gender. The law
firm promptly fired the client.
Stephanie Scharf, a partner in the law firm of Scharf Banks
Marmor LLC and Chair of the American Bar Association
Commission on Women in the Profession, has seen that sexual
harassment is a major problem in the profession. A recent
American Bar Association study suggests that close to half of
women attorneys have suffered sexual harassment and that
employers need to protect their employees from this type of
abuse. Ms. Scharf states that, “many people can be victims of
sexual harassment in the legal profession.” She believes that
“sexual harassment is typically an abuse of power over another
person, and both lawyers and legal administrators can be victims
of this type of misconduct.”
Nationwide, there are hundreds of disciplinary cases where
male attorneys have been disciplined for harassing their female
clients, office staff or other attorneys. In one disciplinary
case a male attorney sent the following communication to a
female attorney, “MALE LAWYERS PLAY BY THE RULES,
DISCOVER TRUTH AND RESTORE ORDER. FEMALE
LAWYERS ARE OUTSIDE THE LAW, CLOUD TRUTH
AND DESTROY ORDER.” A California lawyer was ordered
to donate $250 to a women’s bar group after telling opposing
counsel it wasn’t “becoming of a woman or an attorney” to raise
her voice during a deposition. In an Ohio case, an attorney was
suspended from the practice of law when he continued to make
explicit sexual remarks to his female law clerk. In another case,
a divorce attorney was disbarred where he routinely solicited his
female clients for sex. On Oct. 26, 2018, the Maine Supreme
Judicial Court adopted Rule 1.8 (J), that specifically prohibits
an attorney from having sex with a client unless there was a
preexisting relationship before the attorney-client relationship
commenced. What steps can you take as an attorney to prevent
sexual harassment and bias in the legal profession?
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1. Recognize that sexual harassment is a problem in the
profession.
First, acknowledge that there is a problem of sexual bias and
harassment in the legal profession. Judge Kozinski sexually
harassed females for over three decades because, as a federal
judge, he had power over these attorneys. His victims feared
that reporting the sexual harassment would ruin their careers.
Olympic gymnast McKayla Maroney, at the sentencing of sexual
predator Larry Nassar, stated, “Whenever there is a position of
power, there is the potential for abuse.” Attorneys must recognize
that the legal profession is ripe for sexual harassment and sexual
bias based upon this imbalance of power in the profession.
2. Understand that victims are reluctant to report harassment.
Second, recognize that sexual harassment and bias is secretive
and done in a private setting. Also, the sexual predator is often
a respected member of their profession. Whether it is Harvey
Weinstein, Bill Cosby or Judge Kozinski, sexual predators isolate
their victims and commit the abuse in a private setting such
as motel rooms, judicial chambers or private law offices. As a
result, most females are reluctant to report the abuse fearing that
the law firm will believe the predator and not the victim of the
harassment. When I have spoken about sexual harassment during
my seminar presentations, many female attorneys have indicated
that they do not want to file a disciplinary complaint against a
respected male attorney.
Gregory Chiarello, a partner in the employment law
firm of Outten and Golden and a co-chair of the firm’s sex
discrimination and harassment practice group, shared some
thoughts with me. He has represented numerous legal
professionals who have been subject to sexual harassment and
states that victims of harassment often are hesitant to report
the abuse for fear that their career will end by a "slow death
on the vine." These fears include receiving less favorable
work assignments, an inability to achieve partnership status,
and more critical evaluations of their work by senior members
of their firm. Mr. Chiarello states that, “unfortunately, even
when the harassment rises to the level of sexual assault, clients
often still may be hesitant to report the sexual abuse internally
or externally because they fear retaliation in the workplace. As a
result, serious harassment often may go unreported for years.”

3. Provide training on sexual harassment to everyone at
your firm.
In the Florida survey, the female attorneys were asked what
steps they would take to eradicate sexual bias and harassment
from the legal profession. They indicated that law firms and bar
associations should provide more training on this issue. Further,
they recommended that law firms and bar associations create a
mentoring network for female attorneys where they can get advice
on how to manage problems with sexual bias and harassment
in the legal profession. Since the victim of sexual harassment
can be an administrative assistant, paralegal, or other support
personnel, this training should be provided to every employee of
the firm whether male or female and not limited to attorneys. A
handful of states already require sexual harassment training. The
state of New York now mandates employers provide employees
with annual sexual harassment training and employers must
provide a written anti-harassment policy to employees.
4. Advocate a zero-tolerance policy on sexual harassment.
The managing partners of the law firm must emphasize to every
member of the firm that there is a zero-tolerance policy on
sexual harassment and that this conduct will not be tolerated.
The employees of the firm must be encouraged to report sexual
harassment and that all allegations of misconduct will be taken
seriously. There should be an unbiased investigation of the
complaint and in a larger firm there may be a need to have an
independent investigation of the allegation. Most importantly,
employees must be informed that they will not be penalized if the
allegations are found to be unsubstantiated. Finally, a law firm
must discipline an attorney who commits this type of misconduct
even if the attorney is a senior member of the firm.
5. Summary: Attorneys can make a difference.
Every employee of a law firm must be able to complete their
assigned task without the threat of sexual harassment or bias.
The “me too” movement has shown that sexual misconduct
occurs where there is an imbalance of power between the predator
and the victim. As professionals in the legal profession, each of
us must do our best to level the playing field and protect victims
from this abuse. It is time to eradicate this immoral mark on our
profession.

PHILIP BOGDANOFF became an assistant prosecutor in the Summit County Prosecutor’s Office in Akron, Ohio, in 1981. He argued cases
before the Ohio Ninth District Court of Appeals and argued 20 cases before the Ohio Supreme Court including six death penalty cases. He
retired from the Summit County Prosecutor’s Office as a senior assistant prosecutor and is currently a frequent presenter of continuing legal
education for attorneys and their support staff on ethics, professionalism, and other topics including sexual harassment in the legal profession.
Philip can be reached at instruct@philipbogdanoff.com.
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Guardianship Reform: Supported Decision-Making
and Maine’s New Probate Code
By Staci Converse
In the Winter/Spring Issue of the Maine Bar Journal,
a conflict of interest when it serves as guardian for individuals.
Bruce McGlauflin, Esq. pointed out the need for reforming
He, however, has missed the larger conversation about the need
1
Guardianship in Maine. Mr. McGlauflin was troubled by
for guardianship reform.4 Certainly, where there is no option
the Law Court’s ruling in Perry v. Dean and its finding that
other than a public guardian, the system should be reformed to
the Department of Health and Human Services, when acting
have an independent guardianship program. The simplest way to
as public guardian or conservator, is immune from breach of
reduce the widespread conflicts of interests and risks of abuse and
fiduciary duty claims. Mr. McGlauflin suggested reform of
neglect present with both public and private guardianships,5 as
the public guardianship program. The
well as other problems with guardianship, is
Maine Legislature’s recent rewrite of
to empower and support individuals to make
the Probate Code, including a complete
their own decisions.
modernization of the state’s guardianship
It should be axiomatic that a person
law, offers better solutions to this and
who does not need a guardian should not
other problems with guardianship.2
have one. This is not true for people with
These changes, passed during the most
intellectual disabilities and autism nationally,
recent legislative session, created several
nor is it true in Maine. For far too long,
procedural protections that ensure that
guardianship has been the primary tool
guardianships are not awarded until
used to protect adults with intellectual
lesser restrictive alternatives that meet the
disabilities and autism who need assistance
individual’s need are tried first. Among
with decision-making. In our decades of
these is Supported Decision-Making
work representing people with disabilities,
- Judge James Mitchell
(SDM), a major milestone in protecting
Disability Rights Maine (DRM) has seen
those with disabilities, who often do not
many families place their loved ones with
need a guardian, public or private.
disabilities under guardianship—often based
Guardianship essentially strips a
on the recommendation of schools, service
person of his or her legal identity by allowing another person to
providers, or professionals—without having any information
make decisions on one’s behalf and often deprives individuals
about less restrictive alternatives.6 Nationally, many experts
of many of their fundamental rights, such as freedom of
have recognized the overuse of guardianship for people with
association, consent to medical treatment, and the right to marry
intellectual disabilities and autism7 – approximately 35 percent of
whom have full guardians.8 In Maine, the overuse of guardianship
and have a family. The late Judge James Mitchell stated in his
for people with intellectual disabilities is more profound –
treatise, “Imposition of guardianship based on incapacity is the
approximately 67 percent of adults who receive developmental
most severe restriction the law can place on a person short of
services in Maine have full guardians.9
imprisonment.”3
Mr. McGlauflin is correct that guardianship reform should
When it becomes effective on July 1, 2019, the Probate
focus on preventing guardians from causing harm, not
Code will require the parties to consider at every stage of the
compensating individuals for harm already caused. He is also
proceeding whether an individual’s decision-making challenges
correct that the Department of Health and Human Services has
can be addressed through SDM10 and/or other less restrictive

“Imposition of guardianship
based on incapacity is the
most severe restriction the
law can place on a person
short of imprisonment.”

alternatives11 instead of through guardianship. It specifically
requires that the petition for guardianship state why the person’s
needs cannot be met through less restrictive alternatives. The
visitor must include in his/her report whether the person’s needs
could be met through a less restrictive alternative, and the court’s
order must specify its finding, by clear and convincing evidence,
that the individual’s needs cannot be met through alternatives.12
Supported Decision-Making is an innovate alternative that
allows an individual with a disability to work with a team of
chosen supporters and obtain needed accommodations to
make decisions about his or her own life. Individuals with
disabilities select people they know and trust—friends, family,
and professionals—to be part of a support network to help with
their decision-making in the areas in which they require help.
These supporters help the individual to understand the everyday
situations and choices they encounter, explaining the pros and
cons in a way that makes sense to the person with the disability.
SDM builds on the natural supports in an individual’s life and,
in doing so, provides an opportunity for the individual to build
decision-making skills. This process allows an individual to make
his or her own decisions, retaining the person’s fundamental rights
and promoting self-determination.
The presence of one supporter (as compared to a single
guardian) can serve as an important safeguard against abuse,
neglect, exploitation, and conflicts of interests. People who
use SDM have reported that it results in greater community
inclusion, improved decision-making skills, and increased social
and support networks.13 In contrast, people under guardianship
are more segregated from their communities—they are less
likely to choose where they live, less likely to have a job in the
community, and less likely to have friends.14
In the last decade, SDM has been gaining substantial
momentum in Maine, the United States, and internationally.15 In
2017, the American Bar Association (ABA) House of Delegates
urged all state legislatures to amend guardianship statutes to
include SDM as a less restrictive alternative.16 Likewise, the
Maine Probate and Trust Law Advisory Commission, at the
direction of the Maine Legislature, examined the concept of SDM
and, in 2017, specifically recommended the amendment of the
Maine Probate Code to include it.17 SDM is also a central part
of the 2017 Uniform Law Commission’s Uniform Guardianship,
Conservatorship, and Other Protective Arrangements Act
(UGPPA).18 Maine is the first state in the nation to enact the
2017 UGPPA,19 although Wisconsin, Texas, Delaware, Alaska,
and the District of Columbia have all codified SDM.20
DRM was among the first organizations in the country that
implemented SDM and has helped numerous individuals avoid
guardianship through the use of SDM.21 In June 2018, the Knox
County Probate Court terminated the guardianship of a DRM
SDM pilot project participant specifically because he was utilizing
Supported Decision-Making.22

We have seen first-hand how successful Supported DecisionMaking can be in the lives of people with disabilities. SDM is an
essential tool for reducing the use of unnecessary guardianship
and can address the conflict of issues raised by Perry v. Dean by
empowering and supporting people with disabilities to make their
own decisions.

STACI CONVERSE is a Managing Attorney at Disability
Rights Maine, where she has represented individuals
with developmental disabilities for the past decade and
manages its Protection and Advocacy for Individuals with
Developmental Disabilities program. Ms. Converse was
law clerk to Justice Susan Calkins of the Maine Supreme
Judicial Court. She is an honors graduate of the University of Texas at Austin and a cum laude graduate of the
University of Maine School of Law. Ms. Converse can be
reached at sconverse@drme.org and more information
about SDM in Maine and upcoming trainings can be
found at supportmydecision.org.
1 Bruce McGlauflin, Perry v. Dean: A Catalyst for Removing DHHS as
Public Guardian, 33 Me. Bar J. 27-31(2018).
2 An Act To Recodify and Revise the Maine Probate Code, Me. P.L.
2018, ch. 402 (H.P. 91) (L.D. 123) (to be codified at 18-C M.R.S.§§
1-101-9-404) (effective July 1, 2019) (hereafter: “Maine Revised Probate
Code”).
3 Mitchell & Hunt, Maine Probate Procedure: Guide to Official and
Recommended Forms § 5.07.2 (2017).
4 In an attempt to support his position, Mr. McGlauflin makes a
number of misstatements about Disability Rights Maine (DRM). DRM
is Maine’s federally funded protection and advocacy agency (P&A) for
people with disabilities in Maine, including individuals with intellectual
disabilities and autism. DRM’s mission is to ensure autonomy, inclusion,
equality, and access for people with disabilities in Maine. Because DRM
is Maine’s P&A, DHHS contracts with DRM to provide advocacy
services for individuals with intellectual disabilities and Autism, children
with behavioral health needs, and individuals in both state psychiatric
hospitals.
DRM provides advocacy services for all individuals with intellectual
disabilities and Autism, but not full legal representation in every
situation. The article is patently incorrect when it states that DRM
has a conflict of interest policy which requires it to decline to advocate
for some individuals when it advocates for other similarly situated
individuals. No such policy exists. The author’s conclusion that
DRM declined to represent a particular client based on this fictitious
policy is also inaccurate. DRM, like other law firms and legal services
organizations, is required to abide by the Maine Rules of Professional
Conduct, which prohibit representation of a client when a conflict of
interest exists. See M.R. Prof. Conduct 1.7, 1.8, and 1.9.
Additionally, Attorney McGlauflin insinuates that Maine statute
had been changed to eliminate the requirement of mandatory advocacy
duties. While the provision cited did in fact change, he failed to note
that 34-B M.R.S. § 5005-A (and 5005 before it) has always given
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discretion to legal advocates on the cases taken on for full representation:
“the agency may refuse to take action on any complaint that it considers
to be trivial, to be moot or to lack merit or for which there is clearly
another remedy available.”
5 The risks of abuse, neglect, exploitation, and inherent conflicts of
interest are present regardless of who serves as guardian. It is an inherent
risk in an arrangement that takes away rights and decision making from
one individual and gives that control to another person.
In a 2010 report, the Government Accountability Office (GAO)
“identified hundreds of allegations of abuse, neglect, and exploitation by
guardians in 45 states and the District of Columbia between 1990 and
2010. U.S. Gov’t Accountability Office, GAO-17-33, The Extent
of Abuse by Guardians Is Unknown, but Some Measures Exist
to Help Protect Older Adults 158 (2016), https://www.gao.gov/
products/GAO-17-33 (last visited July 7, 2018). . The GAO found that
in 20 cases guardians stole or improperly obtained $5.4 million in assets
from 158 people. Id. Likewise in just the last two years, the New Yorker,
the Texas Observer, and the Las Vegas Review Journal have all had stories
exposing abuse and exploitation by guardians. See Nat’l Council on
Disability, Beyond Guardianship: Toward Alternatives That
Promote Greater Self-Determination,71-72https://ncd.gov/sites/
default/files/NCD_Guardianship_Report_Accessible.pdf (March
22, 2018), While the majority of cases cited by the GAO and in the
news involve state or professional guardians, the National Council on
Disability cited a recent Minnesota report finding that of 31 exploitation
cases investigated, 24 involved a family member. Id.
6 There seems to be a widely held misconception that a person with
an intellectual disability automatically needs a guardian upon the age of
majority.
7 Nat’l Council on Disability, Beyond Guardianship: Toward
Alternatives That Promote Greater Self-Determination, 88-94.
8 Nat’l Core Indicators Project, Adult Consumer Report: Maine
2016-2017, https://www.nationalcoreindicators.org/upload/
state-reports/ME_State_Report_2016-FINAL.pdf (last visited July
27, 2018).
9 Id.
10 Maine Revised Probate Code (to be codified at 18-C M.R.S. §
5-102(32))(“‘Supported decision making’ means assistance from one or
more persons of an individual’s choosing: A. In understanding the nature
and consequences of potential personal and financial decisions that
enables the individual to make the decisions; and B. When consistent
with the individual’s wishes, in communicating a decision once it is
made.”).
11 Id. (to be codified at 18-C M.R.S. § 5-102(14)) (Less restrictive
alternatives include: “appropriate technological assistance, appointment
of an agent by the individual, including appointment under a power
of attorney for health care or power of attorney for finances, or
appointment of a representative payee.”).
12 Id. (to be codified at 18-C M.R.S. §§ 5-301(1)(1)(A)(2), 5-302(2)
(D), 5-304(4)(D)).
In addition to putting SDM and other alternatives at the forefront
of any court proceeding considering guardianship, the Maine Revised
Probate Code also improves the guardianship procedures by including
language throughout to ensure that rights are not unnecessarily limited
and helping to ensure individuals’ access to the court process. For

example, it includes a grievance process for individuals subject to
guardianship. Id. (to be codified at 18-C M.R.S. § 5-126). Under this
provision, individuals can come before the court to raise and resolve
concerns about their guardianship or how the guardian is carrying out
its duties. In the past, too frequently when an individual disagreed with
a guardian’s decision or believed the guardian was otherwise not meeting
their duties there was no mechanism to address it.
13 See, e.g., Pell & Mulkern, Human Services Research Institute,
Supported Decision Making Pilot: Pilot Program Evaluation
Year 2 Report,31-34, http://supporteddecisions.org/wp-content/
uploads/2016/11/Evaluation-Year-2-Report_HSRI-2016_FINAL-2-1.
pdf (last visited July 27, 2018).
14 See National Core Indicators Project, Adult Consumer
Survey data 2013-14, www.nationalcoreindicators.org (last visited July
27, 2018).
15 SDM has been endorsed and promoted by the Maine Probate
Trust Law Advisory Commission, the Maine Department of Health
and Human Services, the American Bar Association, the National
Guardianship Association, and the National Council on Disability.
In part, this momentum can be attributed to SDM’s consistency
with Human Rights Law. See generally Kristin Booth Glen, Supported
Decision-Making and the Human Right of Legal Capacity, 3
INCLUSION 2 (2015), a http://supportmydecision.org/assets/tools/
AAIDD-article-Glen.pdf (last visited July 27, 2018). In 2006, the
United Nations passed the Convention on the Rights of Persons
with Disabilities(CRPD). https://www.un.org/development/desa/
disabilities/convention-on-the-rights-of-persons-with-disabilities.html
(last visited July 30, 2018) Article 12 of the CRPD requires Parties to
the Convention to “recognize that [people] with disabilities enjoy legal
capacity on an equal basis to others in all aspects of life” and requires
signatories to “take appropriate measures to provide access by person with
disabilities to the support they require in exercising their legal capacity.”
Id. Many have interpreted this provision to prohibit guardianship
altogether. Kristin Booth Glen, Supported Decision-Making and the
Human Right of Legal Capacity, 3 INCLUSION 2 (2015).
SDM is consistent with the Americans with Disabilities Act and the
U.S. Supreme Court’s Olmstead decision. See Leslie Salzman, Rethinking
Guardianship (Again): Substituted Decision Making As A Violation of the
Integration Mandate of Title II of the Americans with Disabilities Act, 81 U.
Colo. L. Rev. 157, 157-58 (2010) (arguing that guardianship and other
forms of substituted decision-making violate the integration mandate
outlined in the Supreme Court’s Olmstead decision and subsequent
case law. She contends “that by limiting an individual’s right to make
his or her own decisions, guardianship marginalizes the individual and
often imposes a form of segregation that is not only bad policy, but also
violates the [ADA’s] mandate to provide services in the most integrated
and least restrictive manner.”).
16 https://www.americanbar.org/content/dam/aba/images/
abanews/2017%20Annual%20Resolutions/113.pdf (last visited July 27,
2018).
17 http://supporteddecisionmaking.org/sites/default/files/PATLACReport-Supported-Decision-Making.pdf (last visited July 27, 2018).
18 Uniform Guardianship, Conservatorship, and Other Protective
Arrangements Act (Nat’l Conference of Comm’rs On Unif. State Laws
2017) 2, http://www.uniformlaws.org/Act.aspx?title=Guardianship,%20

Conservatorship,%20and%20Other%20Protective%20
Arrangements%20Act (last visited July 27, 2018) (“[T]he act recognizes
the role of, and encourages the use of, less restrictive alternative,
including supported decision-making and single-issue court orders
instead of guardianship and conservatorship. To this end, the act
provides that neither guardianship nor conservatorship is appropriate
where an adult’s needs can be met with technological assistance or
supported decision-making.”).
19 See http://www.uniformlaws.org/Act.aspx?title=Guardianship,%20
Conservatorship,%20and%20Other%20Protective%20
Arrangements%20Act.
20 Nat’l Council on Disability, Beyond Guardianship: Toward
Alternatives That Promote Greater Self-Determination, 135-36.
21 For more information on DRM’s work around Supported DecisionMaking and additional resources, see www.supportmydecision.org. In
addition to Maine, there are six other states with SDM pilot projects.
Nat’l Council on Disability, Beyond Guardianship: Toward
Alternatives That Promote Greater Self-Determination, 136.
22 In re Termination of Guardianship Joshua Strong, Kno. Cty. Prob.
Ct. 2002-0082 (June 6, 2018). Since 2012, there have been court
decisions in at least six additional states favoring SDM over guardianship.
Nat’l Council on Disability, Beyond Guardianship: Toward
Alternatives That Promote Greater Self-Determination, 135.
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THE CHRISTMAS CONTRACT
A Poem by Robert G. Fuller, Jr.
The clock strikes one. The snow floats gently down
on Congress Street, like shards of angels’ wings
shed as they flew down in quiet haste
to Bethlehem two thousand years ago.
Hereafter for convenience called “he,”
the lawyer sits, a scrivener at work.
From muted keyboard strikes the letters flow
like pearls upon a string, on paper, though,
Not on a necklace for his patient wife.
Words, for his counterpart’s computer screen,
To read next day, and then negotiate.
He takes a break. He stretches, and his mind recalls
those other incarnations mused on once “The roads not taken,” in the words of Frost which he might have assumed instead of law.
Perhaps a lobsterman in rubber boots,
and overalls as well. His sturdy boat
chugs on, its course for Vinalhaven set,
the snowy spume abaft the stern his trail.
Chowder awaits, and strings of sea shells hang
as ornaments upon the Christmas tree.
Perhaps a guide, who in November’s chill

leads Nimrods from New Jersey on a hunt.
In puckerbrush the wily whitetail lurks.
Six-pointer, destined for the hunter’s wall
in Montclair, who’ll no longer quickly bound
among the oaks in Township 2, Range 8.
The clock strikes two. He wakes, and hears a clang.
Could this be Marley’s ghost, dragging along
that chain of billable hours, which he’s condemned to wear?
It’s but a snow plow, pushing mounds of white
traffic obstruction up Congress Street and through
a square in which a long-dead poet sits
enthroned in bronze, his hair now sprinkled white.
The draft is done at last, and he strikes “Send.”
The contract flies on wings of ethernet
on Christmas Day – a blasphemy indeed.
God bless us, every one! The silent mouse
moves quickly to that blessed icon “Sleep.”

ROBERT G. FULLER, JR. was, for most of his career, with the Portland law firm Pierce Atwood LLP.
He now styles himself a “recovering lawyer.” In addition to poetry, he has written Unnatural Deaths, a Maine-based
police procedure novel. He can be reached at tigerbob61@aol.com.
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BEYOND
the LAW
PETER LEE
Interview by Daniel J. Murphy
Photos by Joe S. Murphy
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Visiting Peter Lee at his historic Yarmouth office, it is not hard to wonder whether he enjoys giving new life to old
musical instruments as much as he enjoys playing them himself. After conquering physical challenges limiting his ability
to play the violin, Lee has made up for lost time by playing in several local musical ensembles. Through the Instrument
Exchange, a non-profit entity that he established, Lee also has been able to create a lending library for young students
to borrow musical instruments over a multi-year period to allow their own talent to take flight. Spending time with Lee,
it is apparent that music has fired his imagination while also allowing him to connect with others in a great shared
enterprise. With the help of the Instrument Exchange, Lee also has been able to encourage and support similar musical
journeys for local students. Lee recently spoke with the Maine Bar Journal to discuss his interest.
MBJ: What is the Instrument Exchange?
PL: Basically, our mission is simple. The Instrument Exchange
collects used instruments that people no longer play and provides
them to children in Maine who can’t afford them. It is a two-year
loan period. There’s no means testing. It’s based on the honor
system and has worked pretty well that way. Musical ability is
sometimes an innate thing. Some children can just pick up a
flute and make a sound. I’m convinced that some children will
never be made aware of their talent unless they were to receive an
instrument.
MBJ: How did you come up with the idea for the Instrument
Exchange?
PL: When I was just post-college in the early 80s, I had
some operations on my right arm to rebuild it and improve
functionality as a result of a childhood injury. After those
procedures, I went and did some things that I had never had
a chance to do as a kid. One of them was to play the violin. I
took lessons, but they didn’t last very long because I got into law
school. That violin lay dormant in my attic for about 25 years.
For whatever reason, I decided to give it another try after all that
time. My two sons also played musical instruments, but after
high school they didn’t play. I’ve heard that story my whole life:
“I played until I was 18 and then never played again.” I realized
that there were unused instruments in people’s attics that could be
used again.
MBJ: How many instruments do you have out there right
now?
PL: “Out and back” and “out” are two different things. I’d say
right now, out, about 10 to 15. Out and back, we have about 40.
We have quite a mix of instruments in quality. The older ones
generally are heavy and also higher quality. Of course, they make

good quality instruments now, but it seems as though the ones
from the 1940s through 1960s were constructed better.
MBJ: Where do you obtain instruments?
PL: I think that it has been catch-as-catch-can. I play violin in
two ensembles. The people I play with naturally know about the
program. A leader in one ensemble just gave me a clarinet the
other day. After about eight or nine years of doing this, the word
has spread.
MBJ: If any of our readers have instruments that are gathering
dust in their attic, can they donate them to the Instrument
Exchange?
PL: Yes. They can contact the Instrument Exchange at my office
at 325 Main Street in Yarmouth.
MBJ: How about financial contributions?
PL: The Instrument Exchange is a non-profit organization.
Contributions are used to help refurbish instruments. If an
instrument has not been played in a long time, it needs some
work. If it is a clarinet or flute, it might need new pads or
new levers. Stringed instruments usually need a lot of work.
Arts & Music in West Falmouth has been very helpful with
refurbishments. Monetary contributions go toward repairing
those types of issues for instruments so they can be fully enjoyed
again.
MBJ: I imagine that an instrument that is just a little off may
discourage a new player.
PL: Exactly. When we actually hand that instrument to the child
or a parent, we want it to be in good functioning order. A lot
of our applications come from 9 to 11-year old children. They
are novices and there is a steep learning curve. Music directors

Beyond The Law features conversations with Maine lawyers who pursue unique interests or pastimes. Readers are
invited to suggest candidates for Beyond The Law by contacting Dan Murphy at dmurphy@bernsteinshur.com.
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at schools have been great allies. They have been our liaisons,
both in identifying children and also collecting or retrieving an
instrument that has been out.
MBJ: Tell us more about your playing in the ensembles you
mentioned.
PL: I’m an amateur violinist. I play in the Portland Community
Orchestra and in a string ensemble called No Strings Attached,
which is based in Kennebunk. Both keep me quite busy.
MBJ: It must be gratifying to play an instrument after
enduring challenges with your arm earlier in your life.
PL: Yes, very much so. I think honestly this is probably the
defining thing in my life. I wish it had happened earlier. Being
able to play is truly gratifying. Recently, I was joking with my
wife that in my next life I hope I come back as something that
can hold a violin!
MBJ: Why do you think it is important for kids to have music
in their lives?
PL: That’s something I feel really strongly about. Our culture
at the end of high school steers young musicians in one of two
directions: one where they are going to make music a singular
part of their life or one where they begin to focus on other things.
It does not provide much opportunity for non-track musical
people to still play music. Why is it that people only play until
they are 18 and then they stop? It does not make sense to me.
Being part of an ensemble is probably the most fun I’ve ever
had. If you have two working hands, why not give the piano or
something else a try? See if you have some talent. And for kids, it

can give you a measure of confidence that can stay with you over
time.
MBJ: What are some of the challenges for the Instrument
Exchange?
PL: We’re all volunteers with full-time jobs. Our mission is to
collect, refurbish, and place instruments with players. It is a
simple mission, but it takes a lot of time and energy. We must
connect with various communities, distribute instruments, and
then follow up. We also need money to help fix the instruments.
We have done fundraisers through Hannaford or Otto Pizza. We
once did a spaghetti dinner, which was not our most successful
event. A great way to help the Instrument Exchange is to provide
direct contributions to fund our repair efforts. As a 501(c)
organization, the contributions are fully deductible.
MBJ: Any notable success stories that relate to Instrument
Exchange?
PL: To my knowledge, we have not had any stars born, but the
music directors of our state continue to succeed in encouraging
children to play music. Every child that continues to want to
play in one of those school ensembles is a success story. We are
only one of a number of organizations that do this, so we do not
consider ourselves to be a standout or anything. We are just an
additional resource for kids and school music directors.
MBJ: What’s the best advice you’ve ever received?
PL: My father said to me, “Try, that’s all you can do.” I would say,
hands-down, that’s the best advice I’ve ever received. I had some
significant impediments to being able to play an instrument, even
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though I had corrective surgery. But I was not going to let that
stop me. In the beginning, I wasn’t so sure whether I would be
able to bow, but I liked it too much to stop. My father was a
good piano player. Later in life, I would go down to see my father
when he was sick and I would bring my instrument. He loved it.
It was enjoyable for him to hear me play. And it was enjoyable
for me, too.

DANIEL J. MURPHY is a shareholder in Bernstein Shur’s
Business Law and Litigation Practice Groups, where his
practice concentrates on business and commercial litigation
matters.
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RES IPSA LOQUITUR

By Nancy A. Wanderer

The Twitterstorm: Is it Raining Pollution or
Drowning the Seeds of Dissent?
When I wrote the column, “Texts and Tweets: Can this
Writing be Saved?,” I naively believed I understood as much as I
needed to about the president’s use of his Twitter account. Since
then, two developments have prompted me to revisit the topic of
Tweeting and consider more deeply the uses and potential misuses
of this form of communication.
On May 22, 2018, Annie Linskey reported in The Boston
Globe that many of the president’s Tweets were actually written by
members of his staff, who intentionally employed bad grammar
and syntax in an attempt to mimic the president’s style.1 Although
shocking stories frequently swirl around this president, learning
that his staff was purposely flouting accepted rules of grammar in
his public pronouncements left me reeling. Then, the very next
day, I learned that a federal judge in Manhattan had declared
the president’s practice of blocking critics on Twitter unconstitutional.2 Absorbing the implications of these two developments, I
realized that Tweeting was more complicated than I had thought.
Intentional Grammatical Errors in Presidential Tweets
In pondering the revelations in Linskey’s article, two issues
seem significant. First, the Tweets coming from the president’s
Twitter feed, which sound so spontaneous, may not have been
written by the president at all. Second, presumably for the very
first time, attempts are being made at the highest levels of government to communicate with the American people using poor
grammar, syntax, punctuation, and capitalization. What is going
on?
Error-Ridden, Staff-Written Tweets
Presidents have long sought speech-writing assistance. James
Madison and Alexander Hamilton helped George Washington
write his famous farewell address.3 As Secretary of State, John
Quincy Adams assisted James Monroe in writing the Monroe
Doctrine, which was delivered in a State of the Union address.4
Woodrow Wilson is thought to be the last president to write his
own speeches.5 Wilson’s successor, Warren G. Harding, was the

first president to employ a dedicated speechwriter.6 Even Franklin
D. Roosevelt and John F. Kennedy, whose speeches have inspired
generations of Americans, received significant assistance from
speechwriters.7
Although presidential speechwriters have always tried to
“channel their bosses’ style and cadence,” the staff members
who are writing Tweets for the current president are “blazing
new ground” by incorporating “suspect grammar and staccato
syntax to mimic the president’s style.”8 The staff has become so
adept at replicating the president’s tone and style that experts are
having difficulty discerning “which Tweets were actually crafted
by Trump sitting in his bathrobe and watching ‘Fox & Friends’
and which were concocted by his communications team.”9 An
algorithm has even been developed to determine which Tweets
were actually written by the president.10 One fairly reliable way
to tell whether the president wrote the Tweet himself is to check
for misspellings. Apparently, staff members consciously use
poor grammar, but they do not intentionally misspell words or
names.11 Thus, if the Tweet contains misspelled words, it was
probably written by the president.
Previous leaders who have used Twitter have made every effort
to write Tweets that were grammatically correct. Mitt Romney,
for example, employed 22 people to sign off on a Tweet. Hillary
Clinton and Barack Obama also made certain that their Tweets
were spotless.12 Why, then, are Trump and his staff so eager to
include typos and grammatical errors in Tweets? One reason, apparently, is a belief that Trump’s followers are better able to relate
to communications that contain errors. Debates over presidential
typos seem to “fortify the belief within his base that he has the
common touch.”13 According to Stephen Farnsworth, a political
science professor at the University of Mary Washington, conversations about Donald Trump’s typos play into “the narrative that
the coastal elites don’t understand ordinary Americans who make
typos.”14 Long-accepted rules about grammar, punctuation, and
syntax seem to be the latest victims of the assault on political
correctness. I wonder how those ordinary Americans would feel if
they knew that staff members were intentionally creating those ty-

pos to influence their thinking. To a retired legal writing professor,
this practice seems disrespectful and the very antithesis of progress
and enlightenment.
Unconstitutional Blocking of Twitter Users
The other issue regarding the president’s use of Twitter involves
his practice of preventing critics from viewing and replying to his
Tweets by blocking them from his account.15 Although it is not
known how many users had been blocked from the president’s
account, seven of them sent a letter to the White House, asking to
be unblocked. When they did not receive a response, they sued in
federal court.16

The plaintiffs argued that blocking users is unconstitutional
because the president’s Twitter feed is a “digital town hall,” where
members of the public can respond to the president’s Tweets and
exchange views with one another.17 By blocking certain people
from viewing the president’s Tweets and replying to message chains
simply because they had expressed views he did not like, the president had violated their First Amendment rights.18
One of the plaintiffs, a 40-year-old schoolteacher from Winchester, VA, was blocked after suggesting that the president should
not use Twitter to boast about his golf club in Bedminster, N.J.,
implying that he was profiting from his position.19 William LeGate, a 23-year-old tech entrepreneur, was blocked for suggesting
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that the president “had a crush on Hillary Clinton.”20 According
to LeGate, who is now the digital director for a congressional
campaign, because the president uses Twitter to communicate official government information, his Tweets are official statements.
By blocking critics, he has created “an echo chamber,” making it
seem “that public opinion of him is much better than it is.”21
Agreeing with the plaintiffs that the president’s Twitter feed
is a public forum, Federal District Court Judge Naomi Reice
Buchwald ruled that the president violated the plaintiffs’ First
Amendment rights when he or an aide blocked them from
viewing or replying to his Tweets.22 Judge Buchwald reasoned that
blocking the plaintiffs from that designated public form is a viewpoint-based exclusion “that is proscribed by the First Amendment
and cannot be justified by the president’s personal First Amendment interests.”23 Her ruling rejected the government’s claim that
the president merely operates the account in his personal capacity,
concluding that he “uses the account to take actions that can be
taken only by the president as president.”24
Deferring to separation-of-powers considerations, Judge
Buchwald did not order the president to unblock the users; she
simply declared what the Constitution requires with the expectation that the president will do the right thing.25 At a hearing
on the case, Judge Buchwald had suggested the constitutional
alternative of using Twitter’s “Mute” feature to hide selected users’
posts from the president’s view without actually removing them
from his Twitter feed.26 As the president himself frequently says,
“We’ll see what happens.”
Conclusion
Five years ago, I could never have imagined a president of the
United States encouraging the use of poor grammar or violating
the First Amendment by blocking users from his Twitter account.
Five years ago, however, I couldn’t even have imagined a president
who communicated with Americans and the world via Twitter.
Nor could I have imagined a time when mastering English grammar and usage ceased to be one of the requirements for professional success.
Yet, I feel confident that our federal courts will continue to
address novel issues regarding how the Constitution applies to
social media platforms and that America’s English teachers will

prevail over the current attack on good grammar and usage. Twitter has only been around since 2010, but English teachers have
been with us for centuries. I cannot believe that good writing will
ever go out of style or be relegated to the ash bin of “grammatical
purity.” We’ll see what happens.
1 Annie Linskey, Inside the Trump Tweet Machine: Staff-written Posts,
Bad Grammar (on Purpose), and Delight in the Chaos, The Boston Globe,
May 21, 2018, https://www.bostonglobe.com/news/nation/2018/05/21/
trump-tweets-in...rors-and-some-are-purpose/JeL7AtKLPevJDIIOMG7TrN/story.html.
2 John Herrman & Charlie Savage, Trump’s Blocking of Twitter Users is
Unconstitutional, Judge Says, N.Y. Times, May 23, 2018, https://www.
nytimes.com/2018/05/23/business/media/trump-twitter-block.html.
3 Ross Cohen, “When did U.S. Presidents Start Outsourcing the Writing of their Speeches?,” https://quora.com/When-did-U-S-presidentsstart-outsourcing-the-writing-of-their-speeches/answer/Ross-Cohen-1.
4 Id.
5 Id.
6 Id.
7 Id.
8 Linskey, supra note 1.
9 Id.
10 Id.
11 Id.
12 Id.
13 Id.
14 Id.
15 Herman & Savage, supra note 2.
16 Id.
17 Id.
18 Id.
19 Maya Salam, Blocked by Trump: Twitter Users Sound Off on
Being Barred, N.Y. Times, May 23, 2018, https://www.nytimes.
com/2018/05/23/business/media/twitter-trump-block.html.
20 Id.
21 Id.
22 Herman & Savage, supra note 1.
23 Id.
24 Id.
25 Id.
26 Id.
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Maine Law Review, and the National Association of State Judicial Educators News Quarterly. Off and Running: A Practical Guide to Legal Research,
Analysis, and Writing, co-authored with Prof. Angela C. Arey, is being used as a textbook in first-year legal writing classes. Nancy may be reached at
wanderer@maine.edu.
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SUPREME QUOTES

By Evan J. Roth

"…the rights of man come not from the generosity of the
state but from the hand of God."
Engel v. Vitale, 370 U.S. 421, 448 n.3 (1962) (Stewart, J., dissenting) (quoting
John F. Kennedy’s Inaugural Address, January 20, 1961).
In 1959, in New Hyde Park, New York, the parents of 10 students sued
the Union Free School’s Board of Education to halt the daily recitation of the
following official school prayer:
Almighty God, we acknowledge our dependence upon Thee, and we beg
Thy blessings upon us, our parents, our teachers and our Country.
The school adopted the prayer to comply with the “Statement On Moral and
Spiritual Training in the Schools,” issued by the Board of Regents, a state
government agency with broad scholastic oversight powers. The parents argued
the daily prayer, instituted at the government’s direction, violated the First
Amendment’s Establishment Clause.
The Supreme Court agreed. Writing for the majority, Justice Black concluded
the prayer was “religious activity” because it was a daily classroom “invocation
of God’s blessing” and a “solemn avowal of divine faith.” For such activity,
Justice Stewart offered a blanket condemnation: “it is no part of the business of
government to compose official prayers for any group of the American people to
recite as a part of a religious program carried on by government.”
Such absolutism inspired Justice Stewart, in his dissent, to offer a series of
counter-examples. One example came from George Washington’s inaugural
address, in which our first President offered “fervent supplications” to the
“Almighty Being who rules over this universe.” Another example was the
quotation above, from the inaugural address of John F. Kennedy, who was
President at the time the Supreme Court issued its decision. But by far the
sharpest example was based on the traditions of the Supreme Court, which
notably begins each session with the Crier’s famous announcement: “God save
the United States and this Honorable Court.”

EVAN J. ROTH After nearly 20 years in Portland as an assistant U.S. attorney, Evan is
now an administrative judge for the Merit Systems Protection Board in Denver. He can be
reached at evan.j.roth@icloud.com.
Disclaimer: The views expressed are those of the author and do not
necessarily represent the position of the Merit Systems Protection Board
or the United States government.
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