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PRESIDENT'S PAGE | THADDEUS V. DAY

Seasons of Change

It’s spring in Maine and today the sun is shining. The change of
seasons, though, may be the only constant right now. As I write
this column, the entire nation is under siege by COVID-19, the
disease caused by the novel coronavirus SARS-CoV-2. President
Donald Trump and Governor Janet Mills are at odds on how and
when to reopen Maine’s economy. The Governor has declared
our state of civil emergency will continue to May 15, issued
Executive Order 40 FY 19/20 requesting that evictions stop, and
at the same time provided $5 million in emergency rental aid for
the month of April. Acting Chief Justice Mead issued his first
Pandemic Management Order cancelling the July Bar Exam and
rescheduling it to September 30. Longtime Chief Justice Saufley
accepted a new position as Dean of the University of Maine
School of Law. It’s hard to predict how the current state of affairs
will look when this column appears in print rather than on my
monitor.

Under Angela Armstrong’s leadership, the MSBA staff has

been hard at work to keep you informed and able to access

to professional development and personal support. When the
Judicial Branch began issuing COVID-19 orders, Angela’s team
was posting COVID-19 information on your MSBA website and
reaching out to stakeholders. When we realized Executive Order
19 19/20 was creating even more challenges for notarization
executions and acknowledgements, we issued a letter to the
Governor with proposed language requesting remote notarization
during the declared civil emergency. The next week other
organizations followed our lead and requested that the Governor
order remote notarization as an option. After the Governor’s
office, Secretary of State’s office, and the Attorney General’s

office worked their magic, Executive Order 37 19/20 was issued.
Although the remote notarization process is cumbersome, it does
provide a great option for people who desire the comfort of a
familiar place and the time they need to ask questions about the
documents they are executing. And finally, in addition to issuing
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THADDEUS V. DAY, of North Yarmouth, is the 2020 president
of the Maine State Bar Association. Thad operates the Law
Offices of Thaddeus V. Day, PLLC, also in North Yarmouth.
He may be reached at thaddeus@mainelegalservices.net.

important updates to our membership, Angela’s team coordinated
“Bar Talk,” a daily 15-minute forum for legal issues, operations,
and concerns. Bar Talk made its debut on March 30 with each
segment lasting for 15 minutes or less. Each segment has been
different, with many guest stakeholders sharing information with
us. You can find the recorded segments linked on the Bar Talk
webpage.

Your Board of Governors is also working hard for you, pushing
questions and concerns up to Angela and me for sharing with

the Judicial Branch, Board of Overseers, MAD, or the Governor’s
office. In addition, the Board is taking an in-depth look at the
Medical-Legal Code of Cooperation (the Code), a medical-legal
document, last revised in 2010 in collaboration with medical legal
community. Please take a look at the Code, which can be found
under the Publications tab, and share with us any thoughts you
may have about its effectiveness, along with suggestions to make
it better.

Despite the provision of legal services being an essential business,
the civil state of emergency has negatively affected most legal
businesses; most attorneys are working from home, and some
have lost their jobs. Please review your membership benefits, take
advantage of the CLE:s offered from our website, and reach out to
colleagues and stakeholders.

I have read a few “self-help” books in the last month. The first I
would recommend is Personal Branding in One Hour for Lawyers
by Katy Goshtasbi. You can find it at the ABA Law Practice
Division Library; we should also have it at the MSBA lending
library. It did take me more than an hour to read, but I found it
helpful to gain an understanding of the benefits of branding; a
quick read for those who are looking at reinventing their practice
or fine-tuning their marketing. Should you be interested in other
books that I read, just send me a note.



In my last column, I set the focus of the MSBA for the year ahead.
Although COVID-19 has hindered our work on “community
engagement,” this is an excellent time to focus our attention on
attorney wellness and even take another look at the way we practice
law. With all that is going on, the concept and practice of mindfulness
is even more important. Operating in this world of executive orders,
many of us have lost our outlets for getting back to a normal mindset.
Our new normal for personal and business operations is on the

edge of change, and we need to be ready for it. For example, Maine
Public Radio recently aired a story on why the handshake should

be reconsidered as the American way of greeting a person. Our new
normal may not include a handshake in the future. Like many of you,
losing the handshake would be a big adjustment for me.

Based on the Governor's new staged plan to reopen Maine, the MSBA
had to cancel the Summer Bar Conference; we will look for new ways
to be festive and promote camaraderie this summer and earn CLEs!
Thank you so much for this opportunity to serve.
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FROM THE EXECUTIVE DIRECTOR | ANGELA P ARMSTRONG

ANGELA P ARMSTRONG is the
Maine State Bar Association’s exec-
utive director. She can be reached
at aarmstrong@mainebar.org.

A New Normadl

Wow. As I sit down at my “make-shift kitchen table desk” to
write my quarterly Executive Director column, I realize that
when you read this issue of the Maine Bar Journal we will
most likely find ourselves still quarantined during this pan-
demic. It is hard to wrap my head around how quickly our
lives changed in March of 2020, and the fact that we don’t
have any idea how long it will last nor what going back to
“normal” will really look like.

Most of us are working from home with a new set of co-work-
ers, whether that is a spouse, kids, or pets, or all of the above.
You've probably now determined that all co-workers can get on
your nerves at some point, no matter who they are! If you are
an extrovert like me, this quarantine is driving you crazy and
you are craving more interaction than just the dog during the
day...leading me to daily Zoom calls with folks in my circle
of family and friends. However, I do like the fact that I don
have to get dressed up every day, 'm able to make time to take
the dog for a walk and get a workout in, and all my laundry

is caught up. 'm pretty sure my dog will be very upset and
lonely when I do go back to work at Bar Headquarters.

In some instances, I feel like I am getting so much more done
at home with fewer phone calls and distractions. But at other
times, I struggle because I don’t have my usual desk configura-
tion with all my equipment and files. And in the great scheme
of things, what I am actually working on has changed signifi-
cantly.
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The MSBA has been very focused on trying to provide you
and its staff with the most up-to-date information about
changes due to COVID-19 at the Bar Association and in the
courts. We have worked very hard to deliver information and
resources about how to work remotely, share emergency orders
related to legal filings and court proceedings, and how to take
care of your employees during this time of quarantine and em-
ployer-related obligations. All of these resources are consolidat-
ed on our COVID-19 Response page available on our website
www.mainebar.org/coronavirus.

Just prior to going to print, Governor Mills extended the
state's stay-at-home order through May 31 and released her
staged plan to reopen Maine's economy. Unfortunately, the
plan prohibits us from holding our Summer Bar Conference in
Bar Harbor this June. While we are disappointed, we remain
committed to developing educational opportunities for our
members. Our short-term efforts are focused on CLEs that
meet the live credit requirements but can be completed at
home with your telephone and/or laptop. We are working with
our CLE Committee to explore longer-term opportunities

that reflect the tentative nature of the in-person CLE pro-
gramming. Please visit http://www.mainebar.org/events to see
what's currently available.

It is my most sincere wish that all of you and your families re-
main well and healthy. As always, please contact me by phone
at (207) 622-7523 or by email (aarmstrong@mainebar.org)
with any ideas or concerns about the Maine State Bar Associa-
tion. Thank you!



"...I came to appreciate that her dedication to enhancing the legal
profession and protecting the public interest were the touchstones for
everything she did. While Jackie may not be a lawyer, the value of what
she gave to our profession and to the public is incalculable."
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FEATURE | JASON HEBERT

CAPTAIN JASON HEBERT is admitted to practice
law before the Supreme Courts of Texas and

New Hampshire, the Air Force Court of Criminal
Appeals, and the United States Court of Appeals
for the Armed Forces. He may be reached at
jasonhebert603@gmail.com.

From Inside the ltalian Quarantine:

Lawyering on Lockdown

Growing up in New Hampshire, ’'m used to a degree of iso-
lation from having to remain indoors during winter months.
The isolation I experienced from the occasional nor’easter
pales in comparison, however, to the necessary shelter-in-place
conditions we're currently facing here in Italy. We originally
moved to Italy in 2015, where for the first three years I rep-
resented the United States as a prosecutor for the Air Force. |
have since moved into the position of Special Victims Counsel
representing survivors of rape and sexual assault. My wife,
three kids, and I live in the town of Sacile in the province

of Pordenone, located about 50 miles north of Venice, and

we have fully embraced the Italian culture and the relaxed

lifestyle.

Sacile is a stereotypical Italian town with old Venetian style
buildings painted in bright colors. Like most Italian towns, it's
typically filled with vibrant signs of life: people riding bicycles,
walking, eating gelato, and sitting at cafes sipping tall glasses
of prosecco. Italy is a very peaceful and laid-back country that
tends to reject technology and embrace the concept of sim-
plicity. This approach is highlighted by the phrase “a domani"
(tomorrow) which is a favorite phrase used by locals to mean
"no hurry."

Since the last week of February, we have seen quite a departure
from the typical laid-back lifestyle however, with the country
taking a panic-driven turn into isolation. Alcthough we are
beginning to hear rumors of the Italian government poten-
tially relaxing rules in the coming weeks, currently, the streets
remain empty and are continuously patrolled by Italian Polizei
and Carabinieri. The schools, restaurants, cafés, and shops
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are closed. The only authorized businesses that are allowed
to remain open are grocery and pharmacies. COVID-19 has
essentially reshaped Italy and everything it represents.

Upon confirmation of the first handful of COVID-19 pa-
tients, the Italian government decided to close all schools;
coronavirus had become the new snow day. COVID-19 hit
northern Italy faster than any of us could’ve anticipated.
Although the Schengen agreement of 1985 has allowed for
uninterrupted transit across European borders, the heavy
saturation of the virus in the northern part of the country
has thrown borders into flux, with countries closing to Italy.
This has further stressed a situation already taut with fear and
uncertainty.

Over the past five years, I've had several opportunities to expe-
rience the Italian healthcare system firsthand. Italian healthcare
providers are incredibly hard-working and extremely compas-
sionate, but the system lacks the technology and supplies that
we, as Americans, take for granted. The most startling observa-
tion I've had of the Italian healthcare system is that even in the
absence of a pandemic, it’s overwhelmed with patients, likely
as a result of a system that provides universal coverage. Now
combine an already saturated healthcare system with a rapidly
growing pandemic and it’s no surprise that the system is strug-
gling to care for patients. Currently, most of the local hospitals
are out of supplies, have no ICU beds, no ambulances, and no
staff to tend to new patients. This has forced Italy to abandon
the initial call for isolated red-zones and instead quarantine the
entire country. “A domani” is simply no longer an acceptable
answer.



The most recent Italian declaration has increased measures and

further restricted individual movement. No more casual walk-
ing, exercise, or gathering outside. Everyone needs to remain
in their homes unless identified as mission essential person-
nel. Nonessential personnel are only allowed to leave their
homes, one-person at a time, for groceries or medical supplies.
Everyone must be wearing single use disposable gloves and a
face-mask when entering grocery stores. Violations of this new
decree will result in heavy fines or jail time. All though these
new measures do not signal an end to the lockdown, it does
give locals hope that the number of daily confirmed cases will
continue to decline. So far, it’s been impressive to see the local
community come together to support the lockdown measures
and to follow the strict rules of social distancing which is a rare
sight since the Italian culture relies on physical contact (the
mere thought of “personal space” is unheard of). With the new
restrictions not having an expiration date, I've had to create a
plan to continue zealously representing my clients.

Since arriving in Italy, I have had the unique opportunity of
representing clients on four different continents, in 10 differ-
ent countries, which has provided me with the skills neces-
sary for teleworking and managing cases. In response to the
quarantine, I've implemented a four-step process to make sure
I can maintain competent representation and continue caring
for all of my clients.

Step 1: Logistics
I backed up all files for easy transport home, updated office

voicemail, placed signs on the door, and secured the office.

Step 2: Clients:

I called each client and updated them on the Italian quaran-
tine, then I reassured them that I am still tracking their case
and protecting their rights and interests. Even though Italy has
been thrown into chaos, for most of my clients their well-be-
ing is dependent on the outcome of an upcoming trial.

Step 3: Prosecution

It's been essential to contact each prosecuting office to confirm
they have my current contact information. It’s also been
important to provide a brief synopsis of the current quarantine
measures so there is no expectation for me to travel for a court
appearance.

Step 4: The unimaginable

In the event that someone in my house becomes ill, and I
must divert my full actention, I have granted access to my case
files to a supervising attorney outside of Italy. This attorney
has access to a quick-reference client contact sheet that can be
used to easily contact all of my clients to inform them of the
situation.

So far these simple, common sense preventative measures have
helped me maintain my duties to clients. And in the end, I'm
optimistic that we will overcome this situation. But in the
meantime, “andra tutto bene.” Everything will be fine.

Disclosure: The views expressed in this article are solely those of the
author and do not reflect the official policy or position of the Judge
Advocate General’s Corps, the Department of the Air Force, the
Department of Defense, or the United States Government.
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FEATURE | TRAVIS M. BRENNAN

TRAVIS BRENNAN is a partner and trial
attorney at Berman & Simmons where
his practice focuses on cases involving
medical malpractice,personal injury, and
wrongful death. He can be reached at
tbrennan@bermansimmons.com.

Three Lessons Learned
From Recent Jury Trials

Last year, I tried six civil jury cases to a verdict (two medical
malpractice and four personal injury) in five different
counties (York, Cumberland, Androscoggin, Penobscot, and
Aroostook). Along this journey, I learned three important
lessons: (1) proceed with caution in stipulating to liability, (2)
apply new approaches to jury selection, and (3) harness the
power of core truths.

1. Proceed with Caution in Stipulating to Liability

In several of my trials, defendants sought to stipulate to
liability on the eve of trial. Defendants often emphasize

their good intentions when they extend these stipulations to
liability: “we take responsibility;” “we just want to simplify the
case;” “we don't need to waste time;” etc. Not surprisingly, they
often have ulterior motives in seeking to stipulate to liability.
Defendants want to divorce the actions that caused the harm
from the harm itself. If you accept a stipulation to liability, the
defendant will then argue that all of the negligent actions that
caused your clients injuries are irrelevant. Defendants may

use the stipulation as a shield to neutralize powerful facts in
your case and to preclude your presentation of a cohesive story
about the incident that caused your clients injuries.

In a medical malpractice case, I tried in the Penobscot
Superior Court in December 2019, a surgeon sought to
stipulate that he was negligent in installing mesh backwards
during a hernia repair. The surgeon had previously denied that
he was negligent in his answer. When we refused to accept

the defendants’ stipulation, the defendants moved in limine
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to exclude the plaintiff from introducing evidence of the
defendant’s negligence. After a hearing, the Superior Court
denied the defendants’ motion.

At trial, we called the surgeon to testify on issues pertaining
to liability and damages. We also called an expert in general
surgery, who fully described the errors that had been made
during our client’s surgery and the systems that every surgeon
should have in place to prevent such errors from occurring.
Our expert also drew helpful illustrations for the jury to
demonstrate the errors that had been made. This evidence was
critical for the jury to fully understand the negligence and to
appreciate the severity of our client’s injuries.

In Maine, a stipulation requires agreement by both parties.
The Law Court has held that a party bearing the burden of
proof is generally allowed to present its “entire case,” and is
under no obligation to accept a proposed stipulation.! In
Maine v. Michaud, the Law Court affirmed a conviction in
which the trial court admitted evidence of the extent of the
victim’s injuries through testimony and photographs despite
the defendant’s proposal to stipulate to the element of serious
bodily injury.? The Law Court explained its holding as follows:
“[t]he State is not required to accept a stipulation from the
defendant. The State must be allowed, within the rules and
bounds of justice, to present its entire case . . . Therefore,
although Michaud offered to stipulate to the injuries

before trial, the State was under no obligation to accept the
stipulation.”™



In support of this holding, the Law Court cited Old Chief v.
United States, 519 U.S. 172, 189 (1997):

People who hear a story interrupted by gaps of
abstractions may be puzzled at the missing chapters . . .
A convincing tale can be told with economy, but when
economy becomes a break in the natural sequence of
narrative evidence, an assurance that the missing link is
really there is never more than second best.*

There can be compelling reasons to stipulate to liability;
however, just because a defendant proposes a stipulation
does not mean you are obligated to accept it. Ultimately, a
stipulation carries with it inherent risks and benefics. It is
critical to weigh these in advance of trial and discuss them
with your client.

2. Apply New Approaches to Jury Selection

Jury selection may be the single most important part of a trial.
Ensuring the selection of a fair and impartial jury is critical

to providing your client with an opportunity to prevail. All

it takes is one or two jurors who have underlying biases or
prejudices towards you, your client, or your case to undo

all of your hard work at trial. The traditional jury selection
process in which judges question prospective jurors is often
ineffective at identifying fair and impartial jurors, because it

is not robust enough to provide “reasonable assurance” that
“juror prejudice, if present, will be discovered.” Moreover, voir
dire directed by the Court often relies too heavily on potential
juror’s self-assurances that they can be “fair and impartial.” The

Law Court has explained the potential shortcomings of asking
jurors to assess their own impartiality:

Asking prospective jurors to evaluate their own ability
to be impartial is not always adequate, particularly

if there is significant potential for juror bias. Even if
prospective jurors assure the court that nothing in
their past experiences would influence or affect them
in any way . . . such assurance of disinterest is but one
consideration.®

The right to examine jurors and to exclude those who are unfit
to serve is codified by statute and rule. By statute, the trial
court must permit “challenges for cause” and “peremprory
challenges.”” Maine law provides that a juror should be
excused if he or she:

A.  has given or formed an opinion in the cause;

B. is sensible of any bias, prejudice or particular
interest in the cause; or

C. does not stand indifferent in the cause.®

In October 2015, Chief Justice Leigh Saufley approved a pilot
project for attorney-directed panel voir dire in Penobscot and
Franklin Counties. This came on the heels of similar pilot
projects in New Hampshire and Massachusetts. On September
1, 2019, the Maine Supreme Judicial Court amended M.R.
Civ. P. 47, “Selecting Jurors.” As the Advisory Notes state, Rule
47 was amended “to state more explicitly that, in addition

to oral questioning of prospective jurors by the court, the
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court may allow (i) use of written questionnaires or (ii) direct
questioning of prospective jurors by attorneys

or unrepresented parties.” Most importantly, Rule 47 provides
that the court shall allow the use of questionnaires or direct
questioning if the court makes the findings specified in

Rule 47.

The Superior Court permitted attorney-directed voir dire in
three of my six trials in 2019. The process was completed
efficiently in all three cases. Attorney-directed voir dire
consistently helped me to identify jurors” preconceived beliefs
and attitudes about general topics that were central to my case,
such as attitudes towards awarding noneconomic damages,
attitudes about people with preexisting medical conditions,
and attitudes about attorneys and clients who bring personal
injury lawsuits.

For example, during questioning on the topic of awarding
noneconomic damages, some jurors vigorously shook their
heads in the negative when asked about whether they could
award money damages to compensate an injured party for
pain and suffering. Other potential jurors openly expressed
concern that money damages for pain and suffering were
too speculative and could not eliminate a person’s pain. Still
other jurors explained that they would need “overwhelming”
evidence of pain and suffering before they could award
noneconomic damages. Without attorney-directed voir dire,
these underlying biases and attitudes would not have been
exposed.

Judges understandably have concerns about relinquishing
control over questioning jurors to attorneys. The concerns

I have heard articulated include concern that attorneys will
argue their case during voir dire, concern that questions or
answers will taint the entire juror pool, and concern that the
process will take too long. Rule 47 has built in safeguards to
ameliorate these risks. First, Rule 47 requires a party to make
the request for attorney-directed voir dire 21 days before jury
selection. This ensures that the parties and the Court can
discuss the logistics of the process in advance of the actual jury
selection.

Second, Rule 47 requires attorneys to identify topics they
intend to cover during attorney-directed voir dire and may
require attorneys to submit specific questions to the Court

in advance of jury selection. This provides the Court with
advance notice about topics that may be covered and questions
that may be asked so there is less likelihood for surprise.

Third, Rule 47 allows the Court to set specific time limits for
direct questioning thereby eliminating the possibility that the
process will carry on indefinitely.
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In addition to the structural safeguards imposed by Rule 47,
attorneys have strong incentives to remain within the lines of
acceptable inquiry. Attorneys who run far afield in questioning
risk admonishment from the Court. Just as being admonished
by the Court during opening statements or closing arguments
can damage an attorney’s credibility with a jury, so too can
similar admonishments during jury selection. Moreover,
attorneys run the risk of alienating jurors if they are not
thoughtful and respectful in their questioning.

Attorney-directed voir dire can benefit plaintiffs and
defendants alike, because juror bias and prejudice transcend
party labels. For attorney-directed voir dire to be effective,
however, the parties must develop a clear plan in advance of
jury selection that outlines the topics they intend to cover and
the time estimate for voir dire.

3. Harness the Power of Core Truths

A core truth is a foundational principle in a case that is au-
thentic and integral. Every case has one or more core truths
that relate to the issues of liability and damages. Tapping
these core truths is essential to harnessing the power of a case,
because juries see cases for what they are and they can spot
facades.

Core truths were particularly integral to two cases I tried in
2019. The first was a personal injury case in York County

in which my client fractured his L-2 vertebra when he fell
through a large hole in a residential home that was under
construction. At deposition, the defendant testified that he
repeatedly warned my client about the open hole. He testified
to standing next to the hole with my client for 5-10 minutes
before my client fell; pointing to the hole; and discussing his
work on the hole with my client. He testified that the hole was
large, open, and apparent and that my client was at fault for
falling through it.

My client testified at deposition that he never knew the hole
was present until he fell through it. He further testified that he
had never been to the construction site before the night of the
incident and that the site was dimly lit and shadowy when he
arrived.

The core truth that emerged through discovery is that this case
was about a lie. The testimony from my client and the defen-
dant was diametrically opposed. If the jury concluded that the
defendant discussed the hole with my client and stood around
the hole with him for 5-10 minutes, then we would lose. On
the other hand, if they believed my client, we had a path to
victory.

It is critical to present a core truth to the jury in a clear and
direct manner. Do not obfuscate or equivocate with respect to



a core truth. In this case, I told the jury during my opening
statement that one party was lying and one party was telling
the truth and that it was their job to figure it out. With this
foundation, the jury knew exactly what to look for during the
trial. The trial became focused on the lie, and the jury assumed
their role as chief detective. Ultimately, the jury found the
defendant negligent; however, the jury still reduced its overall
award based on my client’s comparative fault. Without the
core truth in this case, overcoming liability and comparative
fault likely would have been insurmountable.

In a medical malpractice case, I tried in Aroostook County

in November 2019, core truths counteracted the hospital’s
affirmative defense of comparative fault. In that case, my client
injured her right shin when a piece of wooden debris struck
her while taking apart an old bookcase. She developed a large
hematoma—a collection of blood beneath the skin. My client
was concerned about the hematoma, because she took a blood
thinning medication for an unrelated medical condition, and

she feared that she had broken a bone.

At the hospital, the physician assistant ordered an x-ray that
confirmed no fracture and drew blood that confirmed her
blood was therapeutically thin. He ordered the administration
of an intramuscular narcotic pain medication and discharged
her home less than two hours after she arrived with instruc-
tions to return if her condition changed or worsened.

My client returned home and went to bed. When she awoke
the next day, the hematoma had grown, but she assumed it
was not serious. Later that afternoon, my client’s hematoma
exploded through the necrotic skin on her shin. An ambulance
transported her back to the hospital with an open and bleeding
wound. In total, she underwent three surgeries, including a
skin graft, and a blood transfusion.

The hospital argued that my client was comparatively at

fault for her injuries, because she failed to follow discharge
instructions that warned her to immediately return to the
emergency department if her condition changed or worsened.
The hospital argued that there was no dispute that her
condition changed and worsened during the period after her
discharge and, therefore, my client was responsible for her own
injuries. This argument had the potential to cultivate negative
attribution among jurors, i.e., “I never would have waited that
long return to the emergency department;” “I would have
been more careful;” “I would have known that my condition
was getting worse.”

One of the core truths that we developed during discovery
is that a hospital emergency department must not send a
patient home until the patient’s condition is stable, because

doing so risks serious harm or death to the patient. This core
truth shifted the focus from my client’s conduct at home

to the hospital’s actions when she was at their facility. The
evidence demonstrated that the hospital failed to provide any
treatment to ensure the stability of my client’s hematoma: no
measurements of the hematoma; no application of ice; no
application of compression dressings; and no surgical consult.
Instead, the hospital administered narcotic pain medication
and sent her home to manage her potentially serious
hematoma.

The core truth that the emergency department failed to
stabilize my client’s medical issue resonated with jurors on a
level beyond the facts of this particular case. This core truth
applies to a person who goes to the emergency department
with chest pain that is concerning for a heart attack or a child
or elderly person with a worsening infection and vital signs.
In both instances, an emergency department cannot send a
patient home without first ensuring that the patient is stable.

This liability core truth along with core truths related to
damages allowed us to obtain a favorable verdict. Moreover,
the jury did not find any comparative fault.

Identifying core truths involves spending time with your
clients at their homes, listening carefully to all aspects of their
story, and working closely with experts. Core truths enhance
the power of the case by transforming potential weaknesses
(i.e., arguments the plaintiff or defendant will emphasize)
into strengths. To be effective, cultivate core truths early and
throughout discovery.

ENDNOTES

1 Maine v. Michaud, 2017 ME 170, 79, 168 A.3d 802.

2 1d. 99 2,9.

3 Id. 4 9 (citations omitted).

4 See also, Briggs v. Dalkon Shield Claimants Trust, 137 FR.D. 369
(D. Md. 1997) (applying holding of Old Chief in context of civil trial).
5 State v. Lovely, 451 A.2d 900, 902 (Me. 1982) (quoting United
States v. Delval, 600 F.2d 1098, 1102 (5th Cir. 1979); see also State v.
Nigro, 2011 ME 81, q 15, 24 A.3d 1283 (“[V]oir dire questioning must
be sufficient to disclose facts that would expose juror bias.”); State v.
Lowry, 2003 ME 38, q 11, 819 A.2d 331 (“Questioning during voir
dire must be sufficient to disclose facts that would reveal juror bias.”).
6 Lowry, 2003 ME 38, 4 8, 819 A.2d 331 (citations and quotations
omitted); see State v. Holland, 2009 ME 72, § 54,976 A.2d 227 (“[A]
juror’s claim of an ability to remain impartial is not always adequate
and is but one consideration.”).

7 See 14 M.R.S. §§ 1204, 1301.

8 See Id. § 1301.
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FEATURE | AMY WOOD

Navigating Negativity:
An Optimistic Approach

The Power of Positive Thinking was a revelation when Dr.
Norman Vincent Peale’s classic self-help book debuted in
1952. Now, over 60 years since we started seeing the glass half-
full as the secret to happiness, positive thinking as a success
strategy is more popular than ever. In an era where personal
and professional reinvention is all the rage, the party line is
that whatever you want — a fit body, your soul mate, the corner
office, you name it — can be yours if you show zero tolerance
for nay-saying and focus exclusively on what is possible.

Pay no attention to doubt and fear. Just vividly picture your
dreams, fiercely affirm your deservedness, and your desires will
manifest.

Positive Psychology, a relatively new movement in the
behavioral sciences that studies the ingredients of advanced
mental health, highlights the potency of a rose-colored
perspective in accelerating performance. Identifying and
channeling natural personal strengths, rather than pushing
against the grain by striving to overcome weaknesses, is a
smoother and more time-efficient way to excel. Recognizing
and applying what is already working is a quicker route to
transformation than lamenting what’s wrong and broken. But
as social critic Barbara Ehrenreich asserts in her provocative
book Bright-sided, positive thinking has a definite downside
when taken too far. Not only can tireless cheerfulness lead

us to ignore inconvenient yet important truths and skip over
painful yet character-building growth experiences, it is utterly
off-putting to those of us who prefer to confront rather than
repress reality.
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Maine-based psychologist AMY WOOD, Psy.D., created Law and the Good Life,

a research-based attorney wellness coaching and training system designed to
address the challenges of lawyering. She frequently offers CLE opportunities through
the Maine Bar. To learn about upcoming events, visit www.mainebar.org.

For more information about Dr. Wood, go to www.amywoodpsyd.com.

As we all know, too much negativity is draining, deflating,
and downright depressing. But too much positivity can lead
to denial, avoidance, and dangerous oversights. The key is to
strike a healthy balance between needless catastrophizing and
inflated confidence. What’s required, in other words, is true
optimism, which is the measured capacity to step back and
be objective, distill significance from positive and negative
extremes, and steer what's relevant into a promising future.

Here are four general steps of optimism in action:

1. See the full picture.

Rarely is one particular theory or approach all right or all
wrong, and so the practiced optimist sits back and listens,
observes, notes, mulls over, and then selects the most fruitful
advice and channels it into a workable strategy. In the spirit
of real diversity, an optimistic trouble-shooter brings in a
few experts with wildly opposing takes on a particular topic
and hears them out. When divergent perspectives are culled
for what resonates, what originates is eclectic resolution
encompassing what's best from the spectrum.

2. Find value in cynicism.

Optimists know that people who look at the downside, as
demoralizing as they can be at times, are essential to success
because they alert us to vital caveats. Having your enthusiasm
interrupted is never fun, but the injection of important
warnings and considerations into the mix is incremental to
full readiness. When a pessimist puts the brakes on by asking



what we'll do if it rains, if we run out of money, if it takes
longer than we think, or if our proposal gets turned down, we
are forced to take a hard look at what we're doing, find and
fix holes, and become sufficiently prepared for the worst case
scenario. The beauty of pessimism is that it reins us in when
we're too pie-in-the-sky and invites necessary pragmatism and
down-to-earthness to the table.

3. Offer a chair.

Optimists understand that emotional experience, though not
always pleasant, is tantamount to personal and professional
development. And so when someone is in the throes of upset
feelings, an optimistic person makes ample time and space
for processing. The only way to get from emotional upheaval
to calm and clarity is through it, and patient empathy is

the catalyst. As my friend in customer service puts it, “Let
the distressed person climb mount anger, and when they’ve
complained all the way to the top, you can step in with
possible solutions.”

We are pleased to
congratulate our friend,
mentor, and partner

on his retirement.

We thank him for
38 years of legal
excellence.

4. Switch gears when enough is enough.

Optimists are open-minded about negativity only until the
wet blanket has been given fair floor time and suflicient
venting has occurred. When a conversation turns to familiar
droning about a seemingly intractable circumstance, an
optimistic person directs the conversation to a new place by
asking, “What have you done, or what can you do, to try and
make the situation better?” or “In a perfect world, if you had
unlimited resources and power, what would you do to solve
the problem?” When a chronic complainer starts belly-aching,
the optimistic companion intervenes with, “What do you
hope to accomplish with our conversation today?,” “Tell me
three positive things that have happened since we last talked,”
or “What personal skill can you apply to make your situation
better?” As Dr. Peale knew well, the real power of positive
thinking lies in the potential it opens up with a provocative
line of inquiry.
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MARK BASSINGTHWAITE

FEATURE |

contacted at mbass@alpsnet.com.

ALPS Risk Manager MARK BASSINGTHWAIGHTE, ESQ., has
conducted over 1,000 law firm risk management assessment
visits, presented numerous continuing legal education seminars
throughout the United States, and written extensively on

risk management and technology. Check out Mark’s recent
seminars to assist you with your solo practice by visiting our
on-demand CLE library at alps.inreachce.com. Mark can be

How COVID-19 and a Recession
Could Impact Malpractice Claims

During a recession, and for the three years following, there
has historically been a huge spike in paid claims, which is a
number that typically doesn’t return to a more normalized
level until five years post-recession. In addition, and looking
back at the events of 2008 specifically, legal malpractice
insurers experienced a spike in paid claims above $10,000 that
ranged from 35 percent to 41 percent. I share this in order
to explain why recessions always capture the attention of the
insurance industry because given how the markets look of
late, another recession appears to be imminent, thanks to the
COVID-19 pandemic. I wish it were otherwise, but it sure
looks like history is going to repeat itself.

As a risk manager for a legal malpractice insurer, one
interesting question for me is, “How will COVID-19 impact

our insureds?” While only time will tell, I have a few thoughts.

Lawyers are already having to deal with telecommuting and
all the associated risks, not the least of which is a significant
increase in the risk of someone at a firm becoming a victim
of a cybercrime. A number of lawyers and more than a few
clients will be forced to deal with significant and potentially
long-term reductions in household income. Some lawyers
may simply decide enough is enough and retire, while others
may be forced into postponing retirement as a result of steep
declines in their retirement accounts. There are as many
possible scenarios as there is uncertainty right now.

Here’s the point I'm trying to make. Everyone, including
lawyers, is trying to find a way to maintain some level of
control and normalcy during very uncertain times. The
challenge here is to not let emotions, such as fear and panic,
cloud one’s personal and professional judgment, because that’s
when poor decisions are made. For example, investments

get sold at the market’s bottom, an attachment to an email
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that claims to have the answer to preventing the spread of
coronavirus is opened too quickly, or an important deadline
never gets entered into a calendar all because worry and fear

rule the day.

Now, based upon what has happened as a result of past
recessions, coupled with the response to COVID-19
individually and governmentally, legal malpractice insurers
are currently concerned about claim frequency and policy
retention.

First, we expect claim frequency and/or claims severity to
change. This will be due to a variety of reasons. Unfortunately,
we can’t accurately predict how these will change. Ata
minimum, clients will look to blame their lawyers when

their business dealings go south as a result of the near-certain
recession that’s coming. Lawyers and staff will make mistakes
that would otherwise not have been made due to the rapid
transition to working from home and/or being under excessive
stress. And clients, who are also experiencing excessive stress,
will question decisions they made in light of the advice their
lawyer gave them if their legal matter doesn’t work out as they
way expected. Regardless, there will be a new normal in terms
of claims, at least for a few years.

Second, policy retention may be an issue; but again, we can’t
accurately predict how this might evolve. Lawyers facing
difficult financial times may choose to leave the practice of law
entirely or may decide to allow their policy to lapse and simply
go bare as a way to save money. Of course, there’s the flip side:
some who have previously been bare may decide now’s the
time to purchase coverage because the value of their assets have
dropped, and their level of risk has risen. Only time will tell.
Right now it may be difficult to turn off the noise and stay



focused on the tasks at hand; to stop
worrying about finances and family

and take care of the business side of the
practice; and to keep emotions in check
as you try to find the time to document
your files, keep your clients informed, and
struggle to deal with courthouse closures
and emergency orders. It’s a given that
mistakes will be made; but it seems to me
that times like these truly underscore one
of the values of having a malpractice policy.
It’s the comfort that comes with knowing
that if some mistake does eventually

turn into a malpractice claim, you've got
coverage in place.

That said, I can’t help myself. I need to

add one final comment. For those of you
who have up until now made a choice to
forgo coverage, I can’t imagine a better time
to rethink that decision. Remember, the
value of assets has dropped, and the level
of risk has increased. The peace of mind
that comes with the purchase of a legal
malpractice insurance policy is worth

every penny.

DISCLAIMER:

ALPS presents this publication or document as
general information only. While ALPS strives to
provide accurate information, ALPS expressly
disclaims any guarantee or assurance that this
publication or document is complete or accu-
rate. Therefore, in providing this publication or
document, ALPS expressly disclaims any warranty
of any kind, whether express or implied, includ-
ing, but not limited to, the implied warranties of
merchantability, fitness for a particular purpose,
or non-infringement.

Further, by making this publication or docu-
ment available, ALPS is not rendering legal or oth-
er professional advice or services and this publica-
tion or document should not be relied upon as a
substitute for such legal or other professional ad-
vice or services. ALPS warns that this publication
or document should not be used or relied upon as
a basis for any decision or action that may affect
your professional practice, business or personal
affairs. Instead, ALPS highly recommends that you
consult an attorney or other professional before
making any decisions regarding the subject matter
of this publication or document. ALPS Corporation
and its subsidiaries, affiliates and related entities
shall not be responsible for any loss or damage
sustained by any person who uses or relies upon
the publication or document presented herein.

Every Mainer has a legacy.
What'’s yours?

Sally Tongren: A Gift of Education

Sally Stetson Tongren (1926-2014) was the daughter of Albert K.
and Hazel Hewes Stetson of Houlton. Her father was owner and
publisher of the Aroostook Pioneer, the first weekly newspaper in
The County. She attended Houlton schools and went on to earn a
bachelor’s degree from Wellesley College.

Working with her financial advisor, Tongren included a bequest
of nearly $4.8 million to the Maine Community Foundation to
endow scholarship funds benefitting students in Aroostook and
Washington counties who are headed for college.

We can help you help your clients create their own legacy. Call
Director of Gift Planning Jennifer Richard to find out more about
the options for giving available through the Maine Community
Foundation.

Helping Donors Help Maine.

b
Maine AR
Community FoundatioE

Contact: Jennifer Richard, Director, Gift Planning
jrichard@mainecforg www.mainecforg 207-761-2440
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ACCESS TO JUSTICE | MATHEW SCEASE

MATHEW SCEASE is development director at
the Maine Justice Foundation. He can be reached
at mscease@ justicemaine.org.

Maine Justice Foundation Hires

New Executive Director; Legal Aid Providers
Respond to the COVID-19 Pandemic

“After a national search, the Board of the Maine Justice
Foundation has unanimously and enthusiastically approved
hiring Michelle Giard Draeger to serve as our new Executive
Director,” announced Foundation President William S.
Harwood. “She has the skills and abilities essential to leading
the Foundation into the future and advancing our mission of
access to justice for Mainers who are vulnerable and hurt by

poverty.”

A native of Maine, Ms. Draeger graduated from the University
of Maine, School of Law in 1999. She began her legal career
as a staff attorney at Pine Tree Legal Services, focusing on

cases involving domestic violence. From 2001-2003, she was
an associate in the litigation practice of Friedman Gaythwaite
Wolf & Leavitt in Portland.

Ms. Draeger joined the U.S. Securities and Exchange
Commission’s Division of Enforcement in 2004, first in
Washington, D.C., where she worked for two years and

then in the Commission’s Boston office for six years as a
Senior Enforcement Counsel. In 2012-2013, she served as

an Assistant United States Attorney for the District of Maine
and from 2013-2016, she was Manager of Compliance, Legal
Affairs, Privacy and Program Integrity at Martin’s Point Health
Care.

Since 2016, Ms. Draeger has served on the Board of Trustees
of the Falmouth Land Trust and has also served as Vice
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President and Chair of the Development Committee. Ms.
Draeger was a member of the inaugural class of the New Girls
Network and later served on the boards of the Maine Women’s
Fund and the Maine Humanities Council.

According to H. Lowell Brown, Chair of the Search
Committee and the Foundation’s President-Elect, “We are very
impressed with Michelle’s commitment to service, her collegial
management style, her effective courtroom presence, and

her calm and practical focus on mission.” Michelle Draeger
adds, “It is the honor of my legal career to serve the Maine
Justice Foundation in this capacity and support its mission

of ensuring access to justice for low-income and vulnerable
Mainers.”

Ms. Draeger succeeds Diana C. Scully, who has served as
the Foundation’s Executive Director since May 2013 and
announced last fall that she planned to retire at the end of
May 2020. Ms. Draeger will begin her new position on May
18, 2020.

Maine’s Legal Aid Providers Respond to COVID-19

If you are sitting in your home office reading this, I don’t need
to underline how tumultuous and disruptive the past weeks
have been. Maine’s providers of civil legal aid are not immune.
They have met the challenges of social distancing, court
closures and work-at-home with flexibility and quick thinking.




The needs of their clients will increase just as surely as the
unemployment rate and the social dislocation following the
economic “freeze.”

Evictions: The security of home in the face of a pandemic

is an urgent need. Getting evicted and needing to find a new
apartment in just a few days would be extremely difficult.
Given the current health crisis, many landlords aren't renting.

Pine Tree Legal Assistance dealt with a mass eviction situation
case in Augusta as early as March 13. With the subsequent
closure of the courts, eviction cases (except in emergencies) will

not be heard until after May 15.

Domestic abuse: Social distancing, shelter-in-place and
isolation have much different implications for victims of
domestic violence. Home is not a safe haven but the one place
where abusers exercise the most control over their victims.
Domestic abuse is likely to worsen during the nationwide
lockdown. Victims will be less willing to reach out to shelters
during the pandemic. And victims with no paid sick leave or
who have been laid off from work will have even less ability to
escape their abusive environment.

Family law: Child-custody arrangements have been thrown
into disarray as one parent or another seeks to change the
agreement or simply ignores it due to the changes wrought

by COVID-19. When one parent is considered an "essential"
employee and may have more exposure to the coronavirus, the
situation becomes more complicated.

Elders: Maine’s aging population is especially vulnerable to the
coronavirus. Helpline attorneys at Legal Services for the Elderly
(at 800-750-5353) continue to staff the toll-free numbers
during regular business hours. Callers are often more anxious
and agitated when they call, but they are relieved to find that
expert help is still on the other end of the phone.

Serving seniors who are victims of elder abuse is a challenge
right now. The courts will hear cases for Protective Orders,

but elderly clients are at high risk for contracting the virus

and should be remaining at home. Many can’t participate in
telephonic hearings due to hearing problems. When the home
is not safe, and appearing in court is not safe, the right path
can be difficult to find. LSE is developing an array of possible

responses for these situations.

Policy advocacy: A statewide policy advocate, Maine Equal
Justice is working to expand access to unemployment insurance
for people impacted by Covid-19. ME]J’s Policy Team shared
their recommendations with the Maine Department of Labor
to promptly get unemployment insurance to people who were
asked not to come to work or because of illness. The Governor
embraced these ideas, and a bill passed in March to help keep

people whole economically.

ME] promptly hosted a Zoom meeting, working with AFL-
CIO and the Labor Commissioner, attended by over 700
people and got the word out to employees and employers about
these changes. And their website at www.maineequaljustice.
org has updated information on how to access public assistance
during this time and any changes that have been made.

Immigration law: The slow process of immigration
applications and hearings has ground to a halt because of the
coronavirus lockdown. The Immigrant Legal Advocacy Project
has responded to COVID-19 with changes to minimize the
exposure of their clients and staff.

The Next Generation: At the same time that all of their law
school classes were moved online, the student attorneys of the
University of Maine School of Law Cumberland Legal Aid
Clinic continued their direct representation of clients and
broad-impact advocacy work. The Clinic made the necessary
arrangements to ensure that the students could continue to
provide legal help to survivors of domestic violence, prisoners
in the state prison system, juveniles in detention, new Mainers
seeking legal status, and other clients with urgent legal matters.

One way you can help: The Maine Volunteer Lawyers Project
has closed its in-person clinics and switched its focus to its
helplines and maine.freelegalanswers.org. One option is to
visit the Free Legal Answers website and register as a volunteer
attorney.

To learn more about Maine’s legal aid providers,
visit them at:

www.mainelaw.maine.edu/public-service/clac/
www.ilapmaine.org

www.mainelse.org
www.maineequaljustice.org

www.ptla.org

www.vlp.org
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ATTORNEY WELLNESS | WILLIAM C. NUGENT

WILLIAM C. NUGENT, ESQ. is director of the Maine

reached at maineasstprog1 @myfairpoint.net.

One Lawyer’s Story

Sam (not the attorney’s real name) had arrived at middle
age. He had been practicing in the same firm for 20 years.
A graduate of a prestigious law school, Sam was a well-
seasoned and successful veteran of litigation. He had been
an effective advocate and was well liked by his partners,
clients, and peers. Sam also had a long standing and serious
drinking problem. For many years he was able to practice
at a very high level. He did not let his drinking affect his
work. As often happens, however, his alcohol consumption
increased over time and began to adversely impact his
considerable legal skills. His partners noticed a gradual
change in his appearance and demeanor. On one occasion a
court clerk called his office because he was late for a court
appearance. The clerk stated that when Sam finally arrived,
he appeared to be somewhat disheveled and seemed slightly
disoriented.

When his partners confronted Sam about the worrisome
changes they saw, he denied having a drinking problem.
They wanted to believe him, but felt something was wrong.
The firm’s partners were close knit. They were very fond
of Sam and were uncomfortable pressing their concerns
further. None of them was very familiar with substance
abuse or mental health problems. They decided to contact
MAP, the Maine Assistance Program for Lawyers and
Judges.

The MAP volunteer assigned to the case met with one of
the partners and obtained as much background information
as possible. The firm informed Sam that they had contacted
MAP. So he expected the phone call he received a few days
later. The volunteer had known Sam for a long time. Early
on in their careers they had several cases with each other.
In the intervening years they had little contact, but were
friendly whenever their paths crossed. Sam agreed to meet
with the volunteer.
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Assistance Program for Lawyers & Judges. Bill can be

At the meeting Sam conceded that he had been somewhat
“off his game” of late. He attributed it to some difficult
family issues. He acknowledged that he drank alcohol,

but never to excess. The volunteer thought otherwise. He
explained his concerns and told Sam that he should feel free
to contact MAP if he ever felt in need of help. Sam thanked
the volunteer and assured him he would call if the occasion
ever arose.

Additional meetings took place over the following months.
Each time Sam assured the volunteer that he was fine. His
partners, however, were becoming increasingly concerned.

Their last meeting was at a coffee shop. Sam looked unwell.
He could not drink his coffee. His hands shook so badly that
he was unable to bring the cup to his lips without spilling.
The volunteer was alarmed at Sam’s appearance. He pointed
out that Sam had been unable to drink his coffee during

the last half hour. Sam said it was not a problem. He also
stated that he had undergone his annual physical exam the
previous month, and his doctor told him he was in very
good health. The volunteer left the meeting with a renewed
awe at the level of denial to which an alcoholic can rise.

Shortly thereafter Sam’s world came crashing down. He
was arrested for an incident that occurred while he was
intoxicated. He spent the night in jail, and was facing a
significant criminal charge. Sam finally called MAP.

After Sam made bail he met with the volunteer. All pretense
was gone. He admitted having been an alcoholic for years.
He knew he needed help, but could not imagine his life
without alcohol. He was facing a serious criminal charge.
He thought he might be thrown out of his firm. He feared his
law license was in jeopardy. Sam had hit his bottom.




Mental health challenges can occur at any time, and do not
discriminate on the basis of age, gender, experience, or anything
else, for that matter. They can be exacerbated during times

of crisis. The COVID-19 pandemic has added considerable
stressors to everyone’s lives. Don’t let today’s “new normal”
become an unmanageable problem.

Sam finally accepted MAP’s assistance. He started to
attend Alcoholics Anonymous meetings regularly. He
asked another MAP volunteer, one with years of sobriety,
to become his AA sponsor. Sam also entered into a MAP
monitoring agreement that included among other things:
complete abstinence from alcohol, random alcohol testing,
frequent AA attendance, and periodic contact with MAP.
The contract helped Sam’s defense attorney negotiate a
deferred disposition of his case. Its provisions required
compliance with the terms of the MAP agreement as well
as a waiver of Sam’s MAP confidentiality such that the
program would notify the prosecutor if Sam failed an
alcohol test or otherwise materially breached the agreement.
The duration of the deferred disposition was three years.
Those conditions were satisfactory to Sam’s partners, who
graciously gave him a chance to redeem himself. And no
adverse action against his law license was taken by the
Board of Overseers.

Many years have passed since Sam’s crisis. He fulfilled
the terms of his deferred disposition and the criminal
charge was dismissed. He is still with his law firm. He

has maintained his sobriety. His personal life and health
have greatly improved. Sam continues to be a very active
member of Alcoholics Anonymous. He still attends several
meetings each week. Over the years Sam has helped many
other alcoholics stay sober. In addition, he has become one
of MAP’s most valued volunteers.

All credit for the happy conclusion to this story goes to Sam.

After all, he is the one who has remained sober all these
years. He had some help: an excellent defense attorney, a
prosecutor who understood the disease of addiction, caring
partners willing to extend another chance, the fellowship
of Alcoholics Anonymous, and MAP. However, none of

these would have had any effect on the outcome of his crisis
had Sam not asked for help and utilized the help that was
offered. All the assistance in the world is to no avail if an
alcoholic does not fully commit to recovery.

Sam’s story is by no means unique. Members of the legal
profession have alarming rates of alcohol abuse. The same
is true of depression, anxiety and stress. Unfortunately,
many lawyers have difficulty asking for assistance with any
of these issues. Shame, embarrassment and privacy concerns
are all obstacles to seeking help. So too is the erroneous
belief that if we are able to solve our clients’ problems we
are fully capable of solving our own.

Mental health challenges can occur at any time, and do

not discriminate on the basis of age, gender, experience,

or anything else, for that matter. They can be exacerbated
during times of crisis. The COVID-19 pandemic has added
considerable stressors to everyone’s lives. Don’t let today’s
“new normal” become an unmanageable problem.

MAP has been in operation for 17 years. It is always
available to provide free and confidential assistance to
attorneys, judges, and students at Maine Law who struggle
with mental health and substance use problems as well

as issues such as burnout, life balance, bullying and
harassment, and behavioral disorders. There is no downside
to contacting MAP. Help is just a phone call or email away:
207-266-5951 or maineasstprog1@myfairpoint.net.
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RES IPSA LOQUITUR | NANCY A. WANDERER

NANCY A. WANDERER is Legal Writing Professor Emerita at the University
of Maine School of Law. For decades, she oversaw the updating of Uniform

Wy,

Maine Citations, and her articles on proper citation, email-writing, and judicial
opinion-writing have appeared in the Maine Bar Journal, the Maine Law Re-
view, and the National Association of State Judicial Educators News Quarterly.
Off and Running: A Practical Guide to Legal Research, Analysis, and Writing,
co-authored with Prof. Angela C. Arey, is being used as a textbook in first-year
legal writing classes. Nancy may be reached at wanderer@maine.edu.

Legal Writing and Creativity:
Polar Opposites or Perfect Partners?

At my alma mater, English majors were prohibited from read-
ing literary criticism. Especially when writing papers, we were
expected to rely exclusively on our own ideas. Presumably,
keeping us from reading other people’s analyses of the books
we were studying would foster independent thinking and
creativity.

I believe this strategy did have the desired effect, at least in my
case. I was relieved not to have to spend hours in the library,
finding out what other people thought of the symbolism in
John Donne’s poetry or foreshadowing in Macbeth. Years later,
I was pleased to discover a paper in which I explained why

I thought the Wife of Bath, in 7he Canterbury Tales, was a
feminist. Of course, in 1968, I didn’t use the word “feminist”
because that term was not yet being used to describe strong,
independent women. Nevertheless, because I was required to
rely on my own ideas, I chose to analyze the Wife of Bath’s
character in feminist terms. Had I been exposed to publica-
tions by scholars, most of whom were probably men, I doubt
I would have taken that approach. Unwittingly, I would have
been influenced by their views and probably would have cho-
sen a safer, more traditional topic for my paper.

Twenty years later, I enrolled at the University of Maine
School of Law, where I needed to master a whole new ap-
proach to writing. Although, as an English major, I had been
expected to write solely from my own observations, I learned
that lawyers are required to base everything they write on
primary and secondary legal authority. As a law student, and
later as a law clerk and practicing attorney, I could no longer
steer clear of the library, where the basis for every assertion or
argument had to be found.

Although this was a big change, it did not trouble me. I en-
joyed researching relevant law and learning how to apply it to
the facts of a case. I soon realized, however, that not everyone

liked legal research and writing as much as I did. When I re-
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turned to the Law School as the founding director of the Legal
Research and Writing Program, I needed to find a way to help
students learn to appreciate and master those necessary skills.

Legal Writing: Does It Stifle Creativity?

From the beginning, I had no problem recognizing which
students’ memos and briefs were superior. Assigning grades
was easy. The bigger challenge was determining why one paper
was better than another and figuring out how to teach all stu-
dents to write more effectively. Eventually, I realized that the
students who received higher grades were following a certain
pattern in their legal analysis. After presenting the facts as a
compelling story, they identified the issue in the case; stated
the applicable law; provided some analogous cases; applied
the law to the present case, comparing and distinguishing the
analogous cases; and, finally, reached a conclusion.

Having made this realization, I dedicated myself to helping
students identify these different elements of legal analysis and
present them in the proper order. To help them remember
what to do, I created a paradigm, called the IRAAC, and
required them to color-code the different elements in earlier
drafts of their writing.! Specifically, they needed to highlight
the issue (I) in pink, the legal rule section (R) in orange, the
analogous case section (A) in yellow, the application of the law
to the current facts (A) in green, and the conclusion (C) in

blue.

Many students were grateful to have this paradigm, but some
stubbornly resisted it, claiming it stifled their creativity. A

few of them thought legal writing itself stifled their creativity,
not just when it was organized into an IRAAC. Although I
continued to require them to organize their legal analysis as
an IRAAC, I needed to convince myself, as well as my stu-
dents, that the paradigm, and legal writing itself, did not stifle
creativity.




"Without creativity, briefs and memos fail
to engage or persuade the reader.”

What is Creativity?

“Creativity” has been defined as the “use of imagination or
original ideas to create something; inventiveness.” This was
apparently the definition adopted by my English professors

at Wellesley College. They believed we would have a better
chance of using our imaginations and original ideas to create
something if we did not consult outside sources. Law students
and lawyers, however, cannot avoid consulting outside sources,
specifically applicable constitutions, statutes, and caselaw. This
does not mean, however, that creativity has no place in legal
writing.

Sources of Creativity in Legal Writing

Creativity is possible and essential in each phase of legal
writing: from telling the story of the case, to determining and
researching applicable law and analogous cases, to comparing
and distinguishing the facts in analogous cases to the facts in
the current case, to making arguments, and, finally, to reach-
ing conclusions. Without creativity, briefs and memos fail to
engage or persuade the reader.

Some legal writers are unaware of the importance of the
“Facts” section of a brief or memo. They mechanically lay out
the important historical events without thinking about the
order of the story or ways to emphasize the facts that favor
their clients. In truth, the Facts section is the first section
judges read, providing a context for the case that will influence
them later as they think about how to apply the applicable law
in the case.

Writing an effective Facts section definitely uses the legal writ-
er’s imagination and original ideas to create something—an in-
teresting, compelling story that presents the client in the most
favorable light possible. Much has been written about the
importance of storytelling in legal writing.> No one doubts
that storytelling requires creativity, even when the story is not
fiction. Deciding how and when to introduce the client in the
story and how to tell the story in a sympathetic way requires
imagination. Legal writers cannot make up an interesting story
out of whole cloth, of course. They need to stick to the facts.
Nevertheless, choosing the order of those facts and the words
used to present them effectively requires imagination and
creativity.

Researching the relevant law and analogous cases also requires
creative thinking. After digesting the story presented by a
client, a lawyer needs to imagine what different legal theories
might possibly apply to those facts. Then, after settling on a
legal theory and determining the law that applies, the lawyer
needs to search out analogous cases with facts that might be
compared to or distinguished from the client’s facts. Deciding
how to use analogous cases to support arguments in a clients
favor probably requires the most creativity of all. Trying to
show a judge how the facts and outcome in a particular case
compare to the present case, when the case may deal with a
very different scenario, requires imagination. The same is true
when it is necessary to distinguish a case with similar facts that
has an undesirable outcome. That really takes some creativity.

Conclusion

Legal writing may require even more creativity than works of
fiction or poetry. The imagination required to determine how
to tell a story when the facts already exist and to show how
previous cases bolster legal arguments, even when the out-
come of those cases goes the wrong way, requires an enormous
amount of creativity. Legal writers need to understand what
will grab judges attention and help them understand how jus-
tice requires the legal outcome they are secking. They also need
to recognize analogies and distinctions when reading cases and
figure out how the facts and holdings in those cases support
the arguments being made in the present case, even when the
facts are similar in cases that came out the wrong way or the
facts in cases that came out the right way are very different.

Explaining all this to first-year law students is a challenging
task, but practicing attorneys know how important creativity is
to their work. This column is dedicated to them—the unsung
legal writers, who will never win a Pulitzer Prize for their briefs
or memos, but who have made a difference in countless lives
because of the creativity and imagination they have brought to
their work.

ENDNOTES

1 See generally Nancy A. Wanderer, The Secret to Legal Analysis: The Rain-
bow Connection, 34 Me. B.]., 34 (Winter 2019).

2 See https:/[www.lexico.com/en/definition/creativity.

3 Nancy A. Wanderer, Legal Writing and Fiction: Strange Bedfellows or a
Marriage Made in Heaven, 32 Me. B.J. 34, 36 (Summer 2017); J. Chris-
topher Rideout, Storytelling, Narrative, Rationality, and Legal Persuasion,
14 J. Leg. Writ. Inst. 53, 53 (2008).
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Could I outlive my financial plan?

That’s where we come in.
Ask Allen.

Sarah Ruef-Lindquist, JD, CTFA*
Investment management and financial planning el I

(207)230-5848 | AllenlF.com/financial Insurance | Financial

Allen Insurance and Financial, 31 Chestnut St., Camden, ME 04843. Securities and Advisory Services offered through Commonwealth Financial Network®, Member FINRA, SIPC,
a Registered Investment Adviser. *CTFA signifies the Certified Trust and Financial Advisor designation of the Institute of Certified Bankers.

MEDIATIONS & ARBITRATIONS
Fred Moore, Esq.
40+ Years’ Trial Experience

I will travel to your office.
$170/hour split among parties.
Money-back guarantee.

If you are not entirely satisfied with my efforts,
your money will be cheerfully refunded.

fmoore@maine.rr.com
(207) 409-2736

The MSBA is committed
to serving our members as

Berman & Simmons
congratulates
its newest partner.

TIMOTHY M. KENLAN, ESQ.

well as supporting our em-
ployees during these un-
certain times. In order to
minimize physical contact,
the MSBA office is closed
to the public until June 1,
2020. However, the staff
is working remotely and

Personal Injury
Defective Products

is available to assist you.
Please continue to contact
us through email, tele-

. phone, and regular mail.
www.bermansimmons.com/

Thank .
our-attorneys/timothy-m-kenlan ankyou
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Maine Law Practice Collection

A collaboration between the MSBA and MCLE | New Englé"rid®

BT A Practical Guide to Employment Law in Maine
336 pages in 1 volume; no. 2190677B01; © 2019
A Practical Guide to Discovery and Depositions in Maine
Practical guidance from experts in the Civil Litigation field
510 pages in 1 volume; no. 2140577B00; © 2014

A Practical Guide to Divorce in Maine
An essential reference for Maine family law attorneys Under deve|opment_
478 pages in 1 volume; no. 2160242B00; © 2016
A Practical Guide to Estate Planning in Maine
Tested guidance—on topics from marital deducation planning to gift taxes to

lifetime asset transfers and life insurance planning
1,070 pages in 2 volumes; no. 2130449B00; © 2017

A Practical Guide to Evidence in Maine

An indispensable resource for courtroom counsel in Maine
418 pages in 1 volume; no. 2160241B00; © 2015

A Practical Guide to Land Use in Maine
578 pages in 1 volume; no. 2170247B00; © 2016
For more information,

A Practical Guide to Residential Real Estate Transactions

and Foreclosures in Maine

An essential reference for your daily practice

756 pages in 1 volume; no. 2130546B00; © 2016

A Practical Guide to Superior Court Practice in Maine
An essential reference for Maine civil and criminal litigators

700 pages in 1 volume; no. 2150298B00; © 2015

A Practical Guide
to Probate
in Maine

visit www.mcle.org

Follow us on Social Media
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Not Our First Waterfall
iy

Trust our skill and experience.
We make it easier than it looks.

Attorneys at Law

NORMAN’
HANSON
DETROY

Experienced. Efficient. Effective.

Portland (207) 774-7000 nhdlaw.com Lewiston (207) 777-5200

Lawrence M. Leonard, M.D.

Independent Medical Evaluations
for plaintiff or defense

Fellow of Am. Academy of Orthopedic Surgeons
Diplomate of Am. Board of Orthopedic Surgery
Courtesy Staff: Maine Medical Center
Courtesy Staff: Mercy Hospital

telephone: 781-2426
e-mail: lleonar1@maine.rr.com

Do you know why ‘
thousands of law

firms made it a point
to be different?

b A A A A A A

Because they’ve chosen a different
kind of 401(k) provider.

The ABA Retirement Funds Program (“the Program”)
is an employer-sponsored 401(k) plan uniquely
designed for the legal community. For over 55 years,
we have been committed to our mission of providing
the tools necessary for all law professionals to achieve
retirement security.

What makes us so different?

Oversight: Highest level of fiduciary oversight
allowable through ERISA, saving your firm time
and reducing your fiduciary risk.

Investments: Investment platform with options
to allow for optimal choice and flexibility for your
participants.

Service: Fully bundled service model, custom
designed to meet the unique needs of the legal
community.

The Program is structured to provide affordable
pricing whether you are a Solo Practitioner or a
large corporation.

00 ABA Getting started is easy.
® ® Retirement  Contact us today!
® © ® Funds
[ ]

“Eh 800.826.8901

A different kind @ www.abaretirement.com
of retirement plan

}X{ joinus@abaretirement.com

AL
A Maine State Bar [ 9 [}

hartered in 1891

The ABA Retirement Funds Program is available through the Maine State Bar Assaciation as a
member benefit.

Please read the Program Annual Disclosure Document (April 2019) carefully before investing.

This Disclosure Document contains important information about the Program and investment
options. For email inquiries, contact us at: joinus@abaretirement.com.

Securities offered through Voya Financial Partners, LLC (member SIPC),

Voya Financial Partners is a member of the Voya family of companies (“Voya”). Voya, the

ABA Retirement Funds, and the Maine State Bar Association are separate, unaffiliated entities, and
not responsible for one another’s products and services.

CN700696_0121
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Visiting Scholar
Harvard Law School
Judge
Private Practitioner

Prosecutor

For briefs, mediations
and references

JOHN C. SHELDON

jsheldon37@gmail.com
(207) 591-5365

MaineDisputeResolution.com
MaineLegalResearch8& Writing.com

COPYRIGHT
&
TRADEMARK

Robert E. Mittel

M ITTEL AS EN,LLC

85 Exchange Street
Portland, ME 04101
(207) 775-3101

To Help Mahe Your Cate, Count On Us.

Precise financiai analysis can make the difference in
effective litigation. That's where Filler & Associates come
in. From review of documents to depositions and courtroom
testimony, we handle business valuations, damages
measurement, and any need for analysis of financial evidence.

We offer:

# Court Accountings
+ Estate and trust settlement accounting
» Preparation of final tax returns to
satisfy client and government

4 Bankruptcy & Business

Reorganizations

+ Audits, reviews and compilations

+ Computations of earnings and profits

* Assistance with trustee and credi req

committees * Asset valuation

* Analysis of accounting systems « Expert witness testimony

* Assistance with Plans of Reorganization ¢ Divorce Settlements

* Review for preferential payments W T . .

Y ax strategies for one or both parties

# Business Claims + Valuations of business interests

+ Estimate of delay and overhead costs « Expert witness testimony

+ Cost projections to complete o # Business & Asset Valuations
terminate contracts to support damages - Contracts, dispute resolution

Lost profit analysis .
: Da:napé: As:I;:si;:?nls + Estate and gift tax assessment
* Acquisitions or divestitures

4 Compliance with + Expert witness testimony
Auditing Standards

+ Expert witness testimony

Mark G. FiLLER, CPA, CBA, CVA
The Staples School

70 Center Street « PO, Box 4177
Portland. ME 04101-0377
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NALS
of Maine

Legal support staff training
Low-Cost
Effective Ethics
Time Management
Substantive Legal Issues
Latest in Technology

Contact: www.nalsofmaine.org

A Chartered State Association of
NALS....... the association of legal professionals




JEST IS FOR ALL

By Arnie Glick

“With that cat around, this is definitely
one of those situations where the likelihood
of harm is reasonably foreseeable.”

U

KELLY, REMMEL
&ZIMMERMAN

is pleased to have

ROBERT E. CROWLEY at

the firm, following his retirement as a
Justice of the Superior Court.
He is available to conduct private
trials, arbitration, mediation, and early

neutral evaluation of cases.
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Sustaining Members of the
Maine State Bar Association

The MSBA offers grateful thanks to these members, whose additional

support makes possible some of the work of the Association on behalf

of the lawyers and residents of our state.

The Honorable Donald G. Alexander
Melanie Allen
Deborah L. Aronson
Justin W. Askins
Albert G. Ayre

Henri A. Benoit, Il
Benjamin |. Bornstein
Joseph L. Bornstein
Jacob F. Bowie
James W. Brannan
Michael A. Cahill
Brian L. Champion
Edward M. Collins
Eric N. Columber
Marsha Osgood Connors
Thaddeus V. Day
Eleanor L. Dominguez
Diane Dusini

Paula H. Elkins
Richard C. Engels
Susan R. Farnsworth
Emily Gaewsky

Peter C. Gamache
Jerome J. Gamache
Matthew S. Goldfarb
Jerome B. Goldsmith
Joseph G.E. Gousse
Ward |. Graffam
Bradley J. Graham
Kristin A. Gustafson
William S. Hanley
Brian C. Hawkins
David D. Horn

The Honorable D. Brock Hornby
Francis Jackson, llI

Phillip E. Johnson

Blair A. Jones

The Honorable E. Mary Kelly
Allyson L. Knowles

Kristina M. Kurlanski

Mary Susan Leahy

Christopher P. Leddy

Michael J Levey

Gene R. Libby

Donald Grey Lowry

Donald H. Marden

The Honorable Francis C. Marsano
Michael Mauro

James L. McCarthy

Gregory O. McCullough

Craig A. McMurray

The Honorable Andrew M. Mead
Janet E. Michael

David R. Miller

Barry K. Mills

Robert A.G. Monks

Paul P Murphy

William Lewis Neilson

Kenneth M. Nelson

The Honorable Stephen D. Nelson
Samuel Nesbitt Jr.

Charles L. Nickerson
Christopher Northrop

Timothy J. O'Brien

Peter J. Perroni

Thomas P. Peters Il

Gerald F. Petruccelli

P. Christopher Piasecki
Paul T. Pierson
Jonathan S. Piper
Michael S. Popkin
Robert F. Preti

Roger A. Putnam
Robert M. Raftice Jr.
Daniel Rapaport
Christopher J. Redmond
William D. Robitzek
James J. Shirley
Lendall L. Smith

Tyler J. Smith

David B. Soule, Jr.
Robert E. Stevens
Brian Patrick Sullivan
John A. Turcotte
Michael F. Vaillancourt
The Honorable Daniel E. Wathen
John S. Webb

Scott Webster

Peter B. Webster
Tanna B. Whitman
Michael A. Wiers

N. Laurence Willey Jr.
Debby L. Willis

Steven Wright

Barry Zimmerman

Ainsworth Thelin & Raftice PA
Law Offices of Joe Bornstein

Sustaining memberships permit MSBA members to make additional commitments to the Maine State Bar Association. As established by
the MSBA's Board of Governors, an individual Sustaining Membership is $100 in addition to a member’s regular membership dues.

A Maine State Bar

A S § O CI1I A TTIT ON

Chartered in 1891



MSBA Member Benefits

BUSINESS SERVICES

- Casemaker (free online legal research)
+ Maine Bar Journal
+ CLE & CLE Club Membership
« Annual Bar & Summer Bar Conference
+ Discounted Services & Products

« ABA Books for Bars

« Clio

« Conference Calling

+ CurolLegal Consulting Services

« Earthlink

- Evergreen Decisions

+ Expedia

» FedEx

« LawPay (credit card processing)

+ Paychex

+ Smith.ai (virtual receptionist)

» Verizon Wireless

FINANCIAL & INSURANCE
SERVICES

ABA Retirement Funds

+ Health, Life, Dental & Disability Insurance

+ Automotive, Homeowner’s & Renter’s Insurance
+ Long-Term Care Insurance

« Professional Liability Insurance

PERSONAL & NETWORKING
SERVICES

+ ALPS Attorney Match

« Silent Partners (helping lawyers deal with
problems in substantive and administrative areas
of law)

+ Online Career Center

+ Online Member Directory

CALL 1-800-475-7523

A\
AMaine State Bar
A S S O C I A T I O N

Chartered in 1891

|fi'.:"'W'S][]LJB\TT
PARITNERS

The MSBA's Silent Partners program offers
low-key assistance to lawyers in dealing
with problems in substantive and adminis-
trative areas of the law where there may be
a lack of familiarity or comfort, where some
help and guidance would benefit both the
practitioner and the client.

The coordinator has a list of attorneys
associated with organizations, sections,
and committees who are willing to
provide help. The program provides con-
fidentiality recognized by the Supreme
Judicial Court in Maine bar Rule 7.3(0).
We can provide guidance and assistance
in most areas of law.

Admiralty Law
Appellate Practice
Bankruptcy

Business Associations (Corporation/
Partnership)

Civil Rights/Discrimination
Collections

Commercial and Consumer Law
Criminal Law

District Court Practice
Economics and the Practice of Law
Education Law

Elder Law

Employment Law

Engineering

Ethics

Family Law

General Practice

Gender Bias

Immigration Law

Intellectual Property

Labor and Employment Law
Litigation

Mediation

Medical Malpractice

Municipal Law

Natural Resources/Environmental Law
Probate Law

Real Estate

Tax Law

Trademark

Social Security Disability
Workers Compensation

To learn more, call Angela Armstrong at
207-622-7523 or email aarmstrong@mainebar.org.



MSBA CLE

CALENDAR

TELEPHONE SEMINARS

MAY 20
Trust Litigation Update | 1.0

MAY 21
Drafting Waivers of Conflicts of
Interest | 1.0

MAY 22
Escrow Agreements in Real Estate
Transactions | 1.0

MAY 26
Ethics and Digital Communications
| 1.0

MAY 27
Drafting Subleases & Assignments

in Commercial Real Estate:
Part1] 1.0

MAY 28
Drafting Subleases & Assignments

in Commercial Real Estate:
Part1 | 1.0

MAY 28
Valuation of Closely Held
Companies | 1.0

WEBINARS

MAY 20
Making Your Case with a Better
Memory | 3.5

MAY 21
Single-Family Homeowners Finan-
cially Impacted by COVID-19 | 1.0

MAY 22
Bad Review? Bad Response?
Bad Idea! | 1.0

»

Maine State Bar
A S §$ O C I A TI O N
Chartered in 1891

MAY 27
The Paperless Law Firm: A Digital

Dream | 1.0 ethics

MAY 29
Cybersleuth Investigative Series:
Using Free Public Records | 1.0

LIVE PROGRAMS

SEPTEMBER 22

19th Annual Employment
Law Update

Freeport | 6.25,
including 1.0 H&D

OCTOBER 5
Dealing with Difficult People
Augusta | 1.0 H&D

7
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4 Maine State Bar

A S § O C I A T I O N
Chartered in 1891

124 State St.

Augusta, ME 04330

The MSBA is committed to
serving our members as well as
supporting our employees during
these uncertain times. In order
to minimize physical contact, the
MSBA office is closed to the pub-
lic until June 1, 2020. However,
the staff is working remotely and
is available to assist you. Please
continue to contact us through
email, telephone, and regular
mail. Thank you.

MAINE STATE
BAR ASSOCIATION

124 State St.
Augusta, ME 04330

CONTINUING LEGAL
EDUCATION
T: 207.622.7554

or 877.622.7554
F: 207.623.0083
cle@mainebar.org

MEMBERSHIP &
MEMBERSHIP BENEFITS
T: 207.622.7523

F: 207.623.0083
membership@mainebar.org

LAWYER REFERRAL SERVICE
T: 800.860.1460

Irs@mainebar.org

GENERAL INQUIRIES
T: 207.622.7523
F: 207.623.0083

info@mainebar.org
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Now more than 2,800 trongge Maine State Bar
Association is the lar active alliance of lawyers
in Maine. Our member . i
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