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The greeting “Happy New Year” took on a more profound 
meaning this year. Everyone was eager to move on from 
the unique challenges that faced us in our careers and in 
our personal lives. One of those challenges was the merger 
of our careers into our personal lives, as most of the legal 
community went to work daily in their home offices. 
MDLA members were leaders in the legal community 
accommodating and working around the challenges faced 
by attorneys, judges, and their clients demonstrating the 
highest level of civility and patience. 

Our organization did an exemplary job of retooling and 
offering our services to members as they worked in the 
new Zoom economy. Our MDLA committees were active 
and working with new ideas and innovation. 

For example, MDLA’s Diversity Committee started its 
Lunch and Learn series for both members and non-
members. The Lunch and Learn series is designed to share 
and discuss the history and different perspectives of all 
Minnesotans. It consists of 1-hour CLEs held over Zoom. 

Jessica Ryan was the inaugural speaker for the Lunch and 
Learn Series. Ms. Ryan is currently in private practice 
representing Tribal Governments and American Indian 
families. She has extensive litigation experience, serving 
as a prosecutor in several tribal courts and defense counsel 
in state courts. Previously, Ms. Ryan was a Chief Judge and 
Court of Appeals Judge for two tribal courts. She played 
a key role in renegotiating the Tribal/State Agreement 
between Minnesota’s Tribal Nations and the Department 
of Human Services related to child welfare, and she has 
sought to improve its application through rule, statutory, 
and Bench Book revisions. As Ms. Ryan stated, one of the 
purposes of the Lunch and Learn Series is to listen and 
allow ourselves to marinate in a different perspective. 

The MDLA’s second Lunch and Learn was February 
18, 2021. Dr. Bill Green, JD, led an in-depth discussion 
about Nellie Francis, a Black St. Paul women leader of 
the Women’s Suffrage campaign of 1919. Francis was a 
civil rights leader who successfully lobbied to have the 
antilynching bill enacted in 1921. Dr. Green published a 
biography on Nellie Francis and her influence on Black 
Female Suffrage in January.

Bill Green received his B.A. in History from Gustavus 
Adolphus College, and his M.A., Ph.D. and J.D. from the 
University of Minnesota. He has spoken widely at such 
places as the Ramsey County Bar Association, Bethel 
Lutheran Church, the Friends of the Ramsey County 
Library, Unity Unitarian Universalist Church in St. Paul, 
and Mitchell Hamline Law School. He has also lectured 
at Peabody College-Vanderbilt University, St. John’s 
University, and Lincoln College-Oxford University. 
While serving as Superintendent of Minneapolis Public 
Schools, he studied school reform at Harvard University. 
He currently serves as vice president of the Minnesota 
Historical Society.

2021 will continue to present challenges to all of us. We will 
continue to innovate and learn about our own history and 
perspective. The MDLA and its members will continue to 
innovate and lead as we solve those challenges together.  

Matt Thibodeau
Thibodeau, JohNsoN & FeriaNcek, PLLP

THE PRESIDENT’S COLUMN
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“In this country, legal scholars, economists, and social 
scientists have grappled with the task of formulating a 
method by which the value of a human life can be measured 
in terms understood by a jury.“ Sherrod v. Berry, 629 F.Supp. 
159, 164 (N.D. Ill. 1985). Hedonic damages experts are 
not new, but they are relatively new to Minnesota. While 
federal courts have developed significant jurisprudence 
questioning the utility and admissibility of hedonic 
damages experts, Minnesota courts, by comparison, lack 
direction on the issue. This article offers a description of 
hedonic damages, an overview of federal courts’ (lack of) 
receptiveness to hedonic damages experts, and insight into 
how Minnesota courts may address the issue of hedonic 
damages and expert testimony. 

WHAT ARE HEDONIC DAMAGES?

Hedonic damages are “loss of enjoyment of life” damages. 
Economist Stan V. Smith is credited with creating a theory 
that attempts to assign a dollar value to the “loss of 
enjoyment of life” as a separate form of damages, which 
most commonly arises in catastrophic personal injury 
and wrongful death cases. Mr. Smith appears to have 
nearly single-handedly attempted to foist the theory into 
courtrooms around the country. Thomas R. Ireland, Legal 
Decisions Involving Hedonic Damages from January 2013 to 
February 2018, 24-SEP J. Legal Econ. 51, 52–53 (2018) (“Stan 

V. Smith was the first economic expert to testify about 
hedonic damages (Sherrod v. Berry 1985) and has continued 
to be the expert most frequently at issue in legal decisions 
regarding hedonic damages testimony.”).

He has a method for calculating the value of life 
according to a “willingness to pay” model. He bases 
his calculations on three underlying studies: 1) 
consumer behavior and purchases of safety devices; 
2) wage risk premiums; 3) regulatory cost-benefit 
analyses. The idea is that decisions in the aggregate, 
or collective societal decisions, which actually 
intersect money and risks to life and limb can be 
used to determine a statistical figure for the value 
society places on life. A jury can then employ that 
figure as a benchmark of some kind in assessing the 
particular loss in the case before it.

Kurncz v. Honda North America, Inc., 166 F.R.D. 386, 388 
(W.D. Mich. 1996). Mr. Smith’s hedonic damages were 
novel when first introduced in a courtroom, and to some 
extent they have remained so. See Thomas R. Ireland, Trends 
in Legal Decisions Involving Hedonic Damages from 2000 to 
2012, 19-OCT J. Legal Econ. 61, 61 (2012) (noting of 2840 
decisions with the words “hedonic” or “loss of enjoyment 

Not for Your Well-Being continued on page 6

Bradley Prowant primarily practices in the areas of business and commercial litigation, insurance defense, reinsurance, and 
appellate advocacy. He has extensive experience drafting and arguing non-dispositive and dispositive motions before state and 
federal courts, taking and defending depositions, and developing sound litigation strategies. Bradley utilizes his skill set to guide 
clients through both straightforward and complex litigation from inception to jury trial. He has advocated for clients ranging from 
individuals in the community and local businesses to Fortune 500 companies. Prior to joining Larson • King, Bradley clerked for a 
Minnesota district court judge in Saint Paul.

Bradley is interested in and monitors the nascent legal landscape impacted by the increasing use of arti}cial intelligence, with a 
focus on the widespread use of algorithms and machine learning in everyday life. Additionally, he is interested in the evolving 
nature of the craft beverage industry and the legal issues new entrants face. When away from work, Bradley enjoys spending time 
with his wife and daughter, running, visiting craft breweries, and roaming the foothills of the Rockies.

NOT FOR YOUR WELL-BEING: THE 
PROBLEMS WITH HEDONIC DAMAGES 

“EXPERTS” 

by bradLey r. ProwaNT, LarsoN • kiNg
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Not for Your Well-Being continued on page 7

of life,” only 47, or 1.65 percent contained discussion of 
economic experts testifying about hedonic damages). Thus, 
it is important to understand how hedonic damages are 
calculated, the attractions and problems for such damages, 
and whether an expert can reliably testify as to the value of 
a human life. 

The bases for hedonic damages are “value of life” studies. 
There are two primary categories: “willingness-to-pay” 
and “willingness-to-accept.” “The studies concern the 
tradeoffs that consumers and workers are willing to make 
between money and risk avoidance.”  Joseph A. Kuiper, 
The Courts, Daubert, and Willingness-To-Pay: The Doubtful 
Future of Hedonic Damages Testimony under the Federal Rules of 
Evidence, 1996 U. Ill. L.Rev., 1197, 1206–07. The willingness-
to-pay studies examine the behavior of consumers:   
“[h]ow much is a consumer willing to pay for a product that 
will reduce his or her risk of death?” Id. For example, if an 
individual is willing to pay $10 for a device (e.g., a smoke 
detector) that will decrease her risk of death by 1 in 10,000, 
then that suggests the individual values her life at $100,000. 
The second type of study—willingness-to-accept—
considers the inverse, which is the amount of money an 
individual would need in order to accept a greater risk of 
death. For example, if an individual is willing to work a job 
with a fatality risk of 1 in 10,000 for an extra $1,000, then 
that suggests the individual values her life at $1,000,000. 

These simplistic conclusions are attractive because they 
generate real numbers for concepts that are generally 
amorphous and unquantifiable. Regulatory agencies, such 
as the Occupational Safety and Health Administration, use 
value-of-life-studies to assist with drafting regulations. 
Suppose a workplace regulation is proposed that will save 
an estimated 1,000 lives every year, but that regulation 
will cost companies $100,000,000 to implement. If each life 
is valued at at least $100,000, then the regulation seems 
desirable. Another consideration might be what is the 
“cost of death” if the regulation is not imposed. To be sure, 
there are identifiable costs in the form of lost earnings 
and medical expenses, but this certainly does not account 
for the seemingly intangible value of simply being alive 
during those years between a premature workplace death 
and life expectancy. 

Utilizing this type of data, economists like Stan Smith 
generate values for lives. Their opinions are then offered 
in litigation involving injuries or death where “loss 
of enjoyment of life” is a component of damages. But 
courts are skeptical of such testimony. See, e.g., Estate of 
Sinthasomphone v. City of Milwaukee, 878 F.Supp. 147, 152 
(E.D. Wis. 1995) (“The problem with Mr. Smith’s testimony 
is that he is attempting to quantify something which cannot 
truly be determined: what is the value of a human life? He 
rests his determination on a number of studies which are in 
themselves grounded in the science of economics—which, 
in the first place, is not quite like physics.”).

Not for Your Well-Being continued from page 5

THE COURTS AND WHY HEDONIC DAMAGES ARE 
PROBLEMATIC

Courts and attorneys frequently attempt to quantify 
intangible aspects of damages in catastrophic personal 
injury and wrongful death actions. They do this in order 
to resolve disputes and compensate meritorious plaintiffs. 
Economists argue that hedonic damages, when properly 
understood, are an attempt to quantify intangible or soft 
damages through risk analysis, which should attain the 
same level of reliability as medical expenses or lost wages. 
It is not an attempt to quantify a human life per se but an 
attempt to quantify the risk humans are willing to take on 
or avoid. Livingston v. United States, 817 F.Supp. 601, 606 
(E.D. N.C. 1993) (“[T]he study is better characterized as 
measuring the value of avoiding risk.”).

Even if an economist can accurately quantify the risk 
behaviors of a given person or group of people, it still begs 
the question of whether such “evidence” is admissible 
under Rule 702. Federal courts have nearly categorically 
excluded expert testimony on hedonic damages. Ireland, 
Trends in Legal Decision, at 63; but see Walker v. Spina, 359 
F. Supp. 3d 1054, 1087 (D.N.M. 2019) (allowing expert to 
“provide qualitative testimony defining hedonic damages 
and describing what factors to consider in making hedonic-
damages valuations, but that an expert may not, however, 
quantify hedonic damages or provide benchmark figures 
for hedonic damages.”).

Attempts to quantify the value of human life have met 
considerable criticism in the literature of economics 
as well as in the federal court system. Troubled by 
the disparity of results reached in published value-
of-life studies and skeptical of their underlying 
methodology, the federal courts which have considered 
expert testimony on hedonic damages in the wake of 
Daubert have unanimously held quantifications of such 
damages inadmissible.

Smith v. Ingersoll-Rand Co., 214 F.3d 1235, 1245 (10th Cir. 
2000); see also Saia v. Sears Roebuck & Co., Inc., 47 F.Supp.2d 
141, 144 (D. Mass. 1999) (“As a review of the published case 
law reveals, quite a number of federal decisions have rejected 
such expert testimony, in particular Dr. Smith’s testimony.”). 

Broadly, the problems with hedonic damages expert 
testimony appear to be three-fold. First, it is unreliable. 
See Fed. R. Civ. P. 702. Second, it is unhelpful to the jury. 
See Fed. R. Civ. P. 401, 403. Third, it invades the province 
of the jury.

First, the testimony is typically unreliable under Federal 
Rule of Evidence 702. The reasons a regulatory agency 
may accept value-of-life-studies demonstrates why it is 
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unreliable in a courtroom. “Those two activities have very 
different foci: Regulators deal in averages, while courts 
deal with specific cases.” Ayers v. Robinson, 887 F.Supp. 
1049, 1064 (N.D. Ill. 1995). Hedonic damages experts can 
have detailed methodologies and opinions. Experts begin 
by isolating a range of possible values and then making 
case-specific adjustments to reach a final value. But 
aspects of the approach involve “eyeballing techniques” 
and malleability that leads to “gameplaying.” Id. at 1060; 
see also Brereton v. United States, 973 F.Supp. 752, 758 (E.D. 
Mich. 1997) (finding Smith’s testimony to be “unreliable, 
irrelevant, and unhelpful to the factfinder regarding the 
evaluation of plaintiffs’ damages for loss of society and 
companionship” under Daubert).

The real problem is that there is a mismatch between 
the underlying theory for the value of life and the use 
of this measure as a compensation mechanism. The 
value of life is not a measure of compensation except 
when dealing with people’s rate of tradeoff involving 
small risks. The methodology does not provide a 
measure of the value of the amount the person would 
want to be compensated after a fatality, which is the 
way in which the courts have been primarily using the 
hedonic value-of-life estimates. 

W. Kip Viscusi, Misuses and Proper Use of Hedonic Values of 
Life, Harvard John M. Olin Center for Law, Economics, and 
Business (Aug. 2000); see also Gen. Elec. Co. v. Joiner, 522 U.S. 
136, 146, 118 S.Ct. 512, 139 L.Ed.2d 508 (1997) (“[N]othing 
in either Daubert or the Federal Rules of Evidence requires a 
district court to admit opinion evidence that is connected to 
existing data only by the ipse dixit of the expert.”).

Furthermore, “[m]any of the predictions or assumptions 
of economists in damages testimony can be validated 
in retrospect, if not otherwise. . . . No such retrospective 
validation is possible in [the] thesis of the valuation 
of hedonic damages. Speculative assumptions remain 
speculation.” Hein v. Merck & Co., 868 F.Supp. 230, 232 
(M.D. Tenn. 1994). “The willingness-to-pay methodology 
thus requires ‘too large a leap to accept’ the notion that 
the consumer, workplace, and regulatory decisions of 
individual actors, viewed in the aggregate, ‘accurately 
reflects the value society places on the average human 
life.’” Crawford v. Franklin Credit Mgmt. Corp., No. 08-CV-
6293 (KMW), 2015 WL 13703301, at *9 (S.D. N.Y. Jan. 22, 
2015). That is, courts are concerned that hedonic damages 
experts overstate the permissible inferences from the value-
of-life studies. The experts assume that before a consumer 
makes a purchase or employment decision, the consumer 
considers the probability that such action will increase or 
decrease her chance of death. This seems to be an unrealistic 
assumption that undermines the extent to which these 
studies seem realistic and reliable. 

Second, expert testimony on hedonic damages is unhelpful 
to the jury because it is not particularized to the context. 
See Fed. R. Evid. 401, 403. Value-of-life-studies are for a 

Not for Your Well-Being continued from page 6

“nameless, faceless” person in society. Ayers, 887 F.Supp. 
at 1061. They are not studies for the plaintiff or decedent 
in the case at hand. The studies are for a “a statistically 
average person.” Sullivan v. U.S. Gypsum Co., 862 F.Supp. 
317, 321 (D. Kan. 1994) (“This court’s concern is that 
the willingness-to-pay studies upon which Mr. Smith’s 
calculations are based have no apparent relevance to the 
particular loss of enjoyment of life suffered by a plaintiff 
due to an injury or death.”).

In order to avoid the lack of specificity to the case at 
hand, hedonic damages experts suggest they “should 
be permitted to give the jury a tool, a model and a guide 
for its deliberation” or, put another rather callous way, “a 
‘bluebook’ value of a car and asking [the jury] to make 
adjustments based on the car’s mileage and condition.” 
Saia, 47 F.Supp.2d at 149. Courts are less than convinced 
with this approach. “Each car model is essentially the same 
when it rolls off the assembly line and the valuation given 
to it as the years go by is based on that baseline.” Id. The 
same cannot be said for a person being worth a standard 
or average amount based simply on their age and other 
conditions.“ Id. 

The fact that hedonic damages estimates are not derived 
from facts about the victim’s life is utterly dispositive 
of the question of fit. According to hedonic damages 
experts, the key issue to be decided by the jury is how 
much money is required to compensate the victim for the 
enjoyment of life taken from him by the tortfeasor. But 
anonymous life values, like those derived from hedonic 
damages estimates, have no bearing whatsoever on the 
enjoyment of life lost by the victim.

* * * *
[H]edonic damages estimates have so little connection 
to the value of the individual’s life that they are entirely 
interchangeable between victims. For example, the 
hedonic estimate of a healthy, 49-year-old mother of 
two, who is happily married and active in hobbies 
and community life would be the same as that of an 
unhappy, unhealthy, suicidal 49-year-old woman. Most 
of us would find such a suggestion absurd; after all, 
do all people of the same age and gender necessarily 
derive the same satisfaction from living?

Kuiper, 1996 U. Ill L. Rev. at 1243–44. Put succinctly, it is 
doubtful “an expert whose opinion is based almost entirely 
on asking laypersons how a particular event has affected 
their enjoyment of life would provide any assistance to the 
jury in making that determination for themselves.” Allen v. 
Bank of Am., N.A., 933 F.Supp.2d 716, 734 (D. Md. 2013).

Third, when an expert on hedonic damages offers a precise 
dollar figure or damages calculation, such testimony 
invades the province of the jury. Sullivan, 862 F.Supp. at 
321; Smith v. Jenkins, 732 F.3d 51, (1st Cir. 2013) (finding 

Not for Your Well-Being continued on page 8
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the erroneous admission of hedonic damages expert 
testimony, which provided a specific dollar amount, “must 
have affected the jury’s determination”); Smith, 214 F.3d at 
1245 (holding quantification of hedonic damages through 
expert testimony is inadmissible). This problem is more 
straightforward than the first and second points as detailed 
above, but it combines elements of each because the value 
of life varies from individual to individual and depends on 
a variety of circumstances. 

For example, wealthy tourists refuse to travel to 
certain destinations, no matter how good the travel 
bargains, even though the risk is quite small. Young 
workers will refuse dangerous jobs that older workers 
are willing to take. Poverty-stricken young men will 
run drug shipments for a few thousand dollars, 
despite a high chance of being killed. But the same 
young men would not accept being a suicide bomber 
even for a million dollars. 

Law & Valuation, Value of Life, Wake Forest University 
School of Law. The variations undermine any ability to test 
the hedonic damages expert’s hypothesis and undermine 
the opinion. See Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579, 597, 113 S.Ct. 2786, 125 L.Ed.2d 469 
(1993). (“Conjectures that are probably wrong are of little 
use, however, in the project of reaching a quick, final, and 
binding legal judgment—often of great consequence—
about a particular set of events in the past”); see also Hein, 868 
F.Supp. at 233 (“It seems obvious to this Court that some 
people enjoy life more than others.”).

IS EXPERT TESTIMONY ON HEDONIC DAMAGES 
ADMISSIBLE IN MINNESOTA?

Federal courts almost universally exclude expert testimony 
on hedonic damages by applying Federal Rule of Evidence 
702 and state tort law. But see Smith, 214 F.3d at 1246 
(allowing an expert witness to provide “an explanation 
adequate to insure the jury did not ignore a component of 
damages allowable under [New Mexico] law” by offering 
“his interpretation of the meaning of hedonic damages”); 
see also Castro v. Melchor, 142 Hawai’i 1, 15, 414 P.3d 53, 67 
(Haw. 2018) (finding hedonic damages “may be the only 
way to appropriately compensate” a plaintiff in a wrongful 
death action under Hawai’i law). Outside of New Mexico 
and Hawai’i, nearly all other jurisdictions that have 
addressed the issue have excluded expert testimony on 
hedonic damages. See, e.g., Westcott v. Crinklaw, 133 F.3d 
658, 661 (8th Cir. 1998) (“although the loss of enjoyment of 
life may be considered as it relates to pain and suffering and 
disability, it is improper to treat it as a separate category 
of nonpecuniary damages”) (applying Nebraska law); 
Sullivan, 862 F.Supp. at 320 (“Kansas law does not provide 
a separate and distinct category of damages for loss of 
enjoyment of life”); Livingston, 817 F. Supp. at 606 (finding 
North Carolina law does not permit evidence of hedonic 
damages in a wrongful death suit and that plaintiff’s expert 
does not pass Rule 702). 

Not for Your Well-Being continued from page 7

No Minnesota court has directly addressed the admissibility 
of hedonic damages expert testimony. Stan Smith’s 
testimony, however, has been excluded at least once in 
Minnesota, but it was excluded on foundational grounds, 
and not reliability. Polyak v. Reus, Inc., Nos. C6-89-2038, C6-
90-196, 1990 WL 115102, at *1 (Minn. App. Aug. 14, 1990). 
Other courts have refused to give a “loss of enjoyment of 
life” instruction to a jury. Leonard v. Parrish, 420 N.W.2d 629, 
634 (Minn. App. 1988). And at least one district court judge 
has remarked “loss of value of life” or “loss of enjoyment 
of life” are categories of damages that “appear to be well 
beyond what has been permitted by Minnesota courts 
historically.” Eleria v. City of St. Paul and Charles R. Nelson 
& Assocs., Inc., Case No. 62-CV-09-5658, 2009 WL 6699430 
(Minn. Dist., Dec. 4, 2009). Thus, this is the starting point 
of Minnesota law on damages for loss of enjoyment of life. 

Minnesota courts have made clear that “loss of enjoyment 
of life” is not a separate category of damages. Leonard, 420 
N.W.2d at 634; Polyak, 1990 WL 115102, at *1 (“Minnesota 
courts have never recognized loss of enjoyment of life as a 
separate element of damages.”). Courts have suggested “loss 
of enjoyment” is subsumed by other aspects of damages. See 
Dawydowycz v. Quady, 300 Minn. 436, 440, 220 N.W.2d 478, 
481 (1974) (noting the effect on the claimant’s enjoyment of 
the amenities of life, and the degree of disfigurement was 
relevant for determining past bodily harm); see also Leonard, 
420 N.W.2d at 634 (concluding “loss of enjoyment of life” 
was “adequately covered by the special verdict question 
relating to [plaintiff’s] future earning capacity.”). Perhaps 
the most obvious locations for finding “loss of enjoyment 
of life” are in the already amorphous category of pain 
and suffering or the loss of “companionship” found in a 
wrongful death action. See Minn. CIVJIG 91.25, 91.75. 

To the extent these instructions do not subsume the idea of 
hedonic damages, there is nothing in the jury instructions 
for bodily injury and wrongful death that would seem to 
permit a separate instruction. Nor should one be permitted. 
An enjoyment-of-life instruction could open the possibility 
of double compensation. If a trial court were to follow the 
pain-and-suffering instruction by another that tells jurors 
they may additionally award damages for injury to the 
enjoyment of life, then it seems to permit recovery twice for 
the same type of damages. By utilizing a hedonic damages 
expert, a plaintiff can try to hide this “double dipping” 
under the veneer of an economic calculation and promote 
an additional instruction.

Although Minnesota tort law does not seem to allow for 
hedonic damages as a separate category of damages, there is 
little doubt plaintiffs will continue to use hedonic damages 
experts to suggest large verdicts to juries in cases where 
valuing damages is difficult. For example, determining 
damages amounts in a wrongful death case frequently 
requires a valuation in dollars for the loss of relationship 

Not for Your Well-Being continued on page 9
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or companionship. See, e.g., Coolidge by Coolidge v. St. Paul 
Fire & Marine Ins. Co., 523 N.W.2d 5, 6–7 (Minn. App. 1994); 
“In many respects, every attempt to calculate damages in 
a wrongful death suit hinges upon great speculative leaps 
and assumptions.” Hernandez v. Flor, No. Civ. 01-0183 
(PAM/RLE), 2003 WL 193683, at *4 (D. Minn. Jan. 16, 2003). 
This is the attractive nature of hedonic damages expert 
testimony; it quantifies the seemingly unquantifiable. 
Thus, it is important to consider whether and how hedonic 
damages expert testimony might be approached by a 
Minnesota court.

It seems doubtful a hedonic damages expert would survive 
a straightforward challenge under Minnesota Rule of 
Evidence 702. A Minnesota court could easily draw on the 
wealth of federal case law questioning the reliability of 
such testimony. Because Minnesota employs a stricter test 
than Daubert, it is doubtful such testimony could hold up to 
scrutiny. See Goeb v. Tharaldson, 615 N.W.2d 800, 8114 (Minn. 
2000) (rejecting a Daubert standard that “stresses a more 
liberal and flexible approach to the admission of scientific 
testimony” that “has been viewed as relaxing the barriers 
to the admissibility of expert evidence.”). A clever litigant, 
however, may find another way.

Because there is no clear law on hedonic damages experts, 
it seems likely plaintiffs will nonetheless retain economists 
to offer loss of enjoyment of life evidence. In order to 
obtain the requisite foundation, a plaintiff could offer 
medical evidence that supports the economist’s opinions, 
for example, the nature and degree of physical or cognitive 
losses. Whether this would be sufficient foundation would 
be dependent on the evidence in a particular case.

Second, a hedonic damages expert could take the form of 
a family social scientist. This could be someone trained in 
counseling or therapy, retained to observe the relationships 
among the family, and offer an opinion about the magnitude 
of the loss plaintiff has experienced. This expert’s inability 
to put an exact dollar figure on the loss would support 
admission because it would not seek to invade the province 
of the jury. Of course, this expert, too, would need adequate 
foundation for any opinion, and the opinion would need to 
be helpful in some way. The family social scientist would 
need to offer something beyond simply describing the loss 
in a more eloquent way than the fact witnesses.

A final avenue to possible admission might be to frame 
the hedonic damages expert as offering an opinion on 
something akin to loss of chance. “Under the loss of 
chance doctrine, a patient may recover damages when a 
physician’s negligence causes the patient to lose a chance of 
recovery or survival.” Dickhoff v. Green, 836 N.W.2d 321, 329 
(Minn. 2013). A hedonic damages expert could be offered 
to present a formula to calculate damages in the same way 
a jury addressing loss of chance must. Id. at 336 (“[U]nder 
our view of the loss of chance doctrine, the total amount 
of damages recoverable is equal to the percentage chance 

Not for Your Well-Being continued from page 8

of survival or cure lost, multiplied by the total amount 
of damages allowable for the death or injury.”). Whether 
courts would be open to such an analogy is unclear. 

“Expert evidence can be both powerful and quite misleading 
because of the difficulty in evaluating it.” Daubert, 509 
U.S. at 595. Hedonic damages experts are certain to reach 
Minnesota courts. Being prepared for their arrival will 
prevent unreliable testimony from reaching a jury. 
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COVID-19 CRISIS AFFECTING LONG-
TERM CARE AND HEALTH CARE 

PROVIDERS

COVID-19 was first detected in China in late 2019 and 
rapidly spread through most countries of the world. 
On February 29, 2020, the United States reported its first 
COVID-19 related death from a long-term care facility in 
Washington state. On March 11, 2020, the World Health 
Organization (WHO) officially declared COVID-19 a 
pandemic, and on March 13, 2020, both President Donald 
Trump and governors across the U.S. declared a national 
and peacetime states of emergency. Long-term care 
facilities (LTCF) proved to be hit hardest by the virus at 
first — accounting for nearly 45 percent of the United States 
COVID-19 related deaths. In Minnesota, 80 percent of the 
deaths are attributed to long-term care facilities.

In addition, hospitals became overcrowded and resources 
were scarce. Health care providers were forced to adapt 
to a rapidly changing practice climate, with shortages of 
personal protective equipment, limited equipment and 
supplies, reduced staffing, and assignments to different 
services or settings. Patients were forced to delay care 
because of executive orders to limit non-essential health  
care services. The risk of litigation related to the barriers, 
obstacles, and problems COVID-19 has caused for the 
health care profession is unclear and some legislatures, 
including Minnesota, proposed health care liability 
immunity protection. Yet, these protections have not been 
enacted, exposing providers who have risked their safety 
to liability for responding to the pandemic.

by MegaN McdoNaLd, JardiNe, LogaN & o’brieN, P.L.L.P.; Vicki hruby; PaT skogLuNd

LONG-TERM CARE COVID NUMBERS

By early June, about 40,000 people in the U.S. had died 
from COVID-19 in long-term care facilities, making up 
about 45 percent of the nation’s COVID-19 deaths. On June 
5, 2020, after receiving pressure from state legislators, the 
Minnesota Department of Health released data on how 
COVID-19 is affecting people living in the state’s long-term 
care facilities, including the number of known cases and 
deaths at individual facilities. At that time, the Minnesota 
Department of Health reported approximately 3,022 total 
cases in long-term care facilities, making up what they 
reported as 12 percent of Minnesota’s total cases. The data 
showed that overall long-term care deaths accounted for 
about 80 percent of COVID-19 deaths — including nursing 
homes, assisted living, memory care units, and group 
homes. The department also provided more detail on which 
facilities had the highest numbers of deaths and cases. In 
June, approximately one-third of all long-term care deaths 
in Minnesota were from five Twin Cities metro facilities. 

The issue facing long-term care facilities is whether they 
are better equipped to deal with an increase of cases this 
winter. Dr. Michael Osterholm, leading epidemiology 
expert from the University of Minnesota, stated in the 
week of November 9, 2020 that America was about 

COVID-19 Crisis continued on page 11
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to enter “COVID hell.” On December 31, 2020  the 
Minnesota Department of Health reported a total 14,674 
cases of COVID-19 in long-term care facilities, making 
up approximately 4 percent of Minnesota’s total cases. 
Of the 5,377 deaths, 3,564 were related to those living 
in LTC. The number of facilities with confirmed cases 
continues to grow with critical short staffing issues. The 
department reported approximately 1,695 facilities had 
at least 1-2 confirmed COVID-19 cases, compared to only 
239 facilities on September 1, 2020. The surge is placing 
even more pressure on health care workers.

FEDERAL AND STATE GUIDANCE 

Given the congregate nature and resident populations 
served, long-term care facilities with their vulnerable 
patients were at a high risk for the COVID-19 virus. 
Therefore, health care workers were forced to respond 
quickly and improvise under scarce resources to ensure 
the health and safety of their residents. Many long-term 
care facilities were faced with a lack of resources necessary 
to contain the outbreak, including tests and personal 
protective equipment, and staff shortages. Additionally, the 
communal nature and frequent movement among rooms 
by staff in long-term care facilities made social distancing 
and isolation almost impossible.

The Minnesota Department of Health responded to the 
first COVID-19 case by increasing outreach and support for 
long-term care facilities. From March through May 2020, 
the department helped more than 930 facilities with their 
infection control measures. In early May, Minnesota rolled 
out a five-point long-term care plan focusing on senior 
living in nursing homes and assisted living facilities. The 
five-point plan included: 1) expanding COVID-19 testing 
for residents and workers in long-term care facilities, 2) 
providing testing support and troubleshooting to clear 
barriers, 3) getting personal protective equipment to 
facilities when needed, 4) ensuring adequate staffing levels 
for even the hardest-hit facilities, and 5) implementing 
trainings and guidance to improve long-term care 
facilities’ preparedness. As part of the five-point plan, the 
department created easy avenues for communication with 
the department regarding facility needs. This included a 
nurse triage line for those facilities using a state-provided 
ordering physician, and a scheduling software system to 
help report and identify staffing shortages. In addition, the 
department laid out initial guidelines regarding visitors to 
long-term care facilities, which they eventually relaxed in 
October 2020. 

The CDC also set out core practices for long-term care 
facilities which included 1) assigning an individual with 
training in infection control to provide on-site management 
of the facilities’ infection prevention and control (IPC) 
program, 2) reporting cases, facility staffing, and supply 
information to the National Healthcare Safety Network, 
3) educating residents, health care personnel, and visitors 

about the precautions being taken in the facility and how 
they should protect themselves, 4) implementing source 
control measures, 5) implementing visitor restrictions 
6) creating a plan for testing residents and health care 
personnel, 7) evaluating and managing health care 
personnel, 8) providing supplies necessary to adhere to 
recommended infection prevention and control practices, 
9) identifying space in the facility that could be dedicated to 
monitor and care for residents with COVID-19, 10) creating 
a plan for managing new admissions and readmissions 
whose COVID-19 status is unknown, 11) evaluating and 
managing residents with symptoms of COVID-19, and 12) 
implementing social distancing measures.

While helpful, federal and state guidelines could not 
address and solve all the challenges health care workers 
and long-term care facilities are facing. Additionally, 
they do not address the issues outside of COVID-19 
that facilities are facing when it comes to having to turn 
patients away. As cases rise, hospital beds are becoming 
unavailable. As of early November, approximately 900 
people in Minnesota were hospitalized for COVID-
related issues — roughly 200 of which were in intensive 
care units. In the Twin Cities alone, 98 percent of ICU beds 
were in use and 97 percent of general hospital beds were 
full. These needs were even more alarming when one 
Twin Cities metro hospital reported patients waiting to be 
admitted occupied half of the hospital’s emergency room 
beds. While nationwide health departments have been 
able to assist with guidance and resources, health care 
providers and facilities still face an ever-looming threat of 
litigation as a result of the pandemic.

LEGISLATION: LIABILITY AND IMMUNITY 
PROTECTIONS

In April 2020, State legislatures across the country began 
to introduce legislation to help protect and provide 
immunity to health care providers and facilities from 
COVID-related litigation while responding to the 
pandemic. Some states were able to grant immunity 
through executive orders and statutes. 

In Minnesota on May 12, 2020, Senators Benson, Limmer 
and Kiffmeyer, and Representatives Mann and Morrison 
introduced SF 4603/HF 4693, “Criminal, Civil, and 
Administrative Immunity for Health Care Services; 
COVID-19.” The bills proposed limited immunity and 
protection against lawsuits arising out of the health 
care providers’ response to the COVID-19 pandemic. 
Specifically, the bills sought to provide immunity to 
physicians, hospitals, long-term care facilities, EMTs, and 
all health care providers, acting in good faith, for harm 
or damages resulting from the providers’ act or omission 
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arising out of the state’s response to the COVID-19 
outbreak. The immunity would not apply for harm 
caused by intentional or reckless misconduct or by gross 
negligence, and would also only apply for care provided 
during Minnesota’s Peacetime Emergency. The Senate 
bill received a hearing in the Senate Health & Human 
Services Finance & Policy committee on May 14, where it 
passed with no recommendation and was referred to the 
Senate Judiciary Committee. However, it did not receive a 
committee hearing in the House and the bill did not pass.

More than 20 other states, the District of Columbia, and 
Puerto Rico, through either legislation or governors’ 
executive orders, enacted liability protections for their 
health care providers. Fourteen states, Puerto Rico, and the 
District of Columbia enacted legislation providing liability 
protections specific to COVID-19. For example, Oklahoma 
SB 300 provides immunity from civil liability for health 
care providers and facilities for any loss or harm delivered 
to a patient believed or confirmed to have COVID-19. 
Other states already had existing laws providing immunity 
during a public health emergency, like in New Hampshire 
where an immunity statute involving nursing homes was 
triggered by their governor’s emergency order. Some 
states like California limited protection to just volunteers, 
whereas in Pennsylvania, the executive order only granted 
immunity to specific facilities listed on the order. Other 
states like New Jersey were able to outright pass immunity 
legislation for all health care professionals and facilities. 
However, the states that enacted liability protection 
through executive order are vulnerable to the expiration 
of said orders.

At the federal level, the Coronavirus Aid, Relief and 
Economic Security Act (CARES ACT) was able to provide 
immunity to volunteer health care workers during the 
COVID-19 pandemic. Specifically, the Act provided, with 
limited exceptions, that a health care professional shall not 
be liable under Federal or State law for any “harm” caused 
by an act or omission of the professional in the provision of 
“health care services” during the public health emergency 
with respect to COVID-19 if:

1. the professional is providing health care services 
in response to such public health emergency as a 
“volunteer”; and 

2. the act of omission occurs in the course of providing 
health care services; 

• In the health care professional’s capacity as a 
volunteer;

• In the course of providing health care services 
that i) are within the scope of the license, 
registration or certification of the volunteer as 
defined by the State of licensure, registration, 
or certification; and ii) do not exceed the scope 

of the license, registration, or certification of a 
substantially similar health professional in the 
State in which such act or omission occurs; and

• In a good faith belief that the individual being 
treated is in need of health care services. 

The CARES Act is not the only federal immunity provision 
available for activities related to medical countermeasures 
for claims resulting from the pandemic. The Secretary of 
Health and Human Services issued a Declaration pursuant 
to section 319F-3 of the Public Health Service Act (42 
U.S.C. 247d-6d) to provide liability immunity (except 
for willful misconduct) for activities related to medical 
countermeasures for claims of loss caused, arising out 
of, relating to, or resulting from administration or use of 
countermeasures to COVID-19. The Secretary of Health 
and Human Services determined that, to constitute a 
medical countermeasure, there must be a present, or 
credible risk of a future public health emergency. Such 
immunity is given to manufacturers, distributors, program 
planners, and qualified persons, and their officials, agents, 
and employees, and the United States. “Qualified persons” 
include a licensed health care professional or other 
individual authorized to prescribe, administer, or dispense 
“Covered Countermeasures” under the law of the state 
in which the “Covered Countermeasure” was prescribed, 
administered, or dispensed.

The PREP Act states that a “Covered Countermeasure” 
must be a “qualified pandemic or epidemic product,” 
or a “security countermeasure,” as defined, or a drug, 
biological product or device authorized for emergency 
use in accordance with Sections 564, 564A, or 564B of the 
FD&C Act. “Covered Countermeasures” include any 
antiviral, any other drug, any biologic, any diagnostic, any 
other device, or any vaccine, used to treat, diagnose, cure, 
prevent, or mitigate COVID-19, or any device used in the 
administration of any such product. The PREP Act further 
authorizes the Countermeasures Injury Compensation 
Program (CICP) to provide benefits to certain individuals 
or estates of individuals who sustain a covered serious 
physical injury as the direct result of the administration or 
use of the Covered Countermeasures. The causal connection 
between the countermeasure and the serious physical injury 
must be supported by compelling, reliable, valid, medical, 
and scientific evidence in order for the individual to be 
considered for compensation. The CICP is administered by 
the Health Resources and Services Administration, within 
the Department of Health and Human Services.

On March 24, 2020, the Secretary of Health and Human 
Services sent a guidance letter to state governors outlining 
the actions he had taken under the authority of the PREP 
Act and requesting that they also take immediate action on 
certain measures to respond to the COVID-19 pandemic. 

COVID-19 Crisis continued on page 13
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Specifically requesting that states take quick action to 
develop a list of the relevant state liability protections and 
waivers for health care professionals during a nation or state 
emergency and provide public guidance so that health care 
professionals could feel comfortable serving in expanded 
capacities on the frontlines of the COVID-19 emergency.

On April 14, 2020, the General Counsel for the Department 
of Health and Human Services issued an advisory opinion 
clarifying the scope of liability immunity granted by the 
PREP Act COVID-19 Declaration. The Opinion addresses the 
influx of questions following the release of its declaration. 
Specifically, it expanded on four aspects of the COVID-19 
Declaration: 1) covered countermeasures, 2) covered 
persons, 3) liability immunity under the “reasonable belief 
standard,” and 4) liability limitations. Mainly the opinion 
expanded immunity to not include persons who comply 
with all other requirements of the PREP Act and conditions 
of the secretary’s declaration, even if not a “covered person,” 
if the entity or individual reasonably could have believed 
that the person was a “covered person.”

As stated above, some states did follow the direction 
from the Secretary of Health and Human Services and 
have implemented measures to respond to the COVID-19 
pandemic. This may help health care professionals feel 
more confortable serving on the frontlines. However, not 
all states have done so; for those that have not, there is an 
ongoing concern of facing both possible criminal and civil 
liability.

CASE STUDY: MASSACHUSETTS CRIMINAL 
CHARGES

One long-term care facility in Massachusetts, believed 
to be the first in the country, is now facing liability for its 
response to the COVID-19 pandemic. On September 25, 
2020, Massachusetts Attorney General Healey brought 
criminal charges against the nursing homes related to its 
handling of a COVID-19 outbreak. Criminal charges were 
brought against two individuals for their roles in the 
deadly COVID-19 outbreak that contributed to the death 
of at least 76 residents at a veteran’s nursing home. The 
charges allege that on March 27, 2020, the Superintendent 
and Former Medical Director of the nursing home decided 
to consolidate two dementia units into one, which resulted 
in the placement of symptomatic residents, including 
confirmed COVID-19-positive residents, and asymptomatic 
residents within feet of each other, increasing the exposure 
of asymptomatic veterans to the virus. 

The AG’s Office specifically alleges that, faced with staffing 
shortages, the nursing home decided to consolidate the 
two dementia units, or 42 residents, even though the 
two units contained residents with different COVID-19 
statuses. Residents who were positive or symptomatic for 
COVID-19 were placed, six in a room, in dormitory style 
rooms that normally held four veterans. The nine residents 
beds thought to be asymptomatic were placed in the dining 

room. However, the AG’s office alleges that several of the 
residents who were categorized as “asymptomatic” were, 
in fact, showing symptoms consistent with COVID-19 
at the time of the consolidation or shortly thereafter. The 
complaint further states that the beds in the dining room 
were just a few feet apart from each other and next to the 
room where confirmed positive residents were located. 
The residents in the consolidated unit were allegedly 
mingling together, regardless of COVID-19 status. The 
AG’s Office claims that this decision was reckless from an 
infection control perspective and placed the asymptomatic 
veterans at an increased risk of contracting COVID-19 
and severe harm or death. Both the Superintendent and 
Medical Director were indicted on criminal neglect charges 
including: caretaker who wantonly or recklessly commits 
or permits bodily injury to an elder or disabled person (5 
counts) and caretaker who wantonly or recklessly commits 
or permits abuse, neglect, or mistreatment to an elder or 
disabled person (5 counts).

The Massachusetts case shows just how imminent  
COVID-19 litigation is, looming and how health care 
providers may be subject to similar criminal charges, 
administrative action, or even civil liability. With more 
widespread community outbreaks and anticipated staff 
shortages, health care workers are bound to face similar 
difficult choices when it comes to patient care and mitigating 
the spread of COVID-19. Therefore, while Massachusetts 
may be the first criminal case, it likely will not be the last or 
only in the United States.

LITIGATION UPDATE

Throughout the country, long-term care facilities face 
lawsuits alleging various  types  of  negligence, including 
lack of a clear plan of action to quarantine residents, 
implement necessary protocols, report symptomatic 
patients to officials, failure to follow or adhere to state 
or federal guidelines and take measures to protect their 
patients and staff, such as inadequate PPE and testing. 
Cases have been filed in Washington state, which has been 
described as an early infection epicenter, and in California, 
New Jersey, and North Carolina. 

CONCLUSION

The exposure for COVID liability facing health care 
providers is not clear, especially in Minnesota where no 
immunity protection has been enacted. The various federal 
and state laws and governors’ executive orders (some 
of which have expired), will likely result in significant 
litigation. 
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Warren v. Dinter continued on page 15

INTRODUCTION

In April of 2019, the Minnesota Supreme Court held that a 
physician-patient relationship is not necessary to pursue a 
medical malpractice claim under Minnesota law. When no 
“express physician-patient relationship” exists, the court 
will instead examine the claim under the traditional tort 
inquiry: whether a duty has been created by foreseeability 
of harm. Warren v. Dinter, 926 N.W.2d 370, 375 (Minn. 
2019). This holding greatly expands the potential liability 
of hospitalists (physicians who primarily focus on the care 
of hospitalized patients) and those who exercise decision-
making power over patients’ medical treatment. Although 
the Supreme Court limited the reach of its decision to 
cases where health care providers make “formal medical 
decisions,” physicians and their attorneys should be aware 
of the potential ramifications of this opinion in other 
scenarios as well. Id. at 380.

FACTS OF WARREN V. DINTER

In August of 2014, on the Iron Range of Minnesota, Susan 
Warren arrived at her local Essentia clinic, complaining of 
“abdominal pain, fever, chills, and other symptoms.” Id. 
at 372. After a series of tests, Warren’s nurse practitioner, 
Sherry Simon, believed that Warren needed to be 

hospitalized. Simon called Fairview Range Medical Center, 
a nearby hospital, seeking to have Warren admitted. Dr. 
Richard Dinter, a hospitalist at Fairview, took Simon’s call. 
To get her patients admitted at Fairview, Simon would call 
the hospital, be randomly assigned to an on-call hospitalist, 
and explain the patient’s case. The hospitalist — in this 
case Dinter — would then “either admit or tell [Essentia 
staff] a different type of plan.” Id. at 373. Notably, Simon 
shared test results showing Warren had an elevated white 
blood-cell count and high blood sugar levels. Dinter told 
Simon that Warren’s elevated white blood-cell count could 
be attributed to diabetes. 

After a discussion of Warren’s symptoms and test results, 
Dinter ultimately chose not to admit Warren at Fairview, 
although there was dispute as to how much information 
was shared by Simon and how Dinter responded to her 
request for admission. “Simon says that she shared both 
the abnormal test results and Warren’s symptoms; Dinter 
says that Simon shared only some of the test results.” Id. 
At the conclusion of the phone call, Simon claims Dinter 
told her “Warren did not need to be admitted to the 
hospital,” while Dinter asserts that merely responded “to 
what end [?].” Id. Following this phone call, Simon met 
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with Dr. Jan Baldwin, Simon’s collaborating physician at 
Essentia. Simon reached out to Baldwin because she still 
believed that Warren should be hospitalized, but Baldwin 
agreed with Dinter that diabetes could be responsible for 
Warren’s elevated white blood-cell count. Simon then met 
with Warren, who was still at the clinic, and informed her 
that the hospitalist she spoke to did not think hospital 
admission was needed. Instead, Simon discussed the 
diabetes diagnosis with Warren and prescribed the relevant 
medications. A follow-up appointment was scheduled, but 
Warren was found deceased three days later. “An autopsy 
concluded that the cause of death was sepsis caused by an 
untreated staph infection.” Id.

In district court, Warren’s son claimed Dinter was 
negligent in advising Simon that Warren did not need 
to be hospitalized. The district court granted summary 
judgment to Dinter, concluding that the conversation 
between Simon and Dinter was “in the nature of an 
informal conversation between medical colleagues and 
did not create a doctor-patient relationship.” Id. at 374. 
Warren’s son appealed, arguing that “a physician-patient 
relationship is not necessary for Dinter to have a duty to 
Warren.” Id. The court of appeals affirmed, agreeing with 
the district court that there was no duty because there was 
no physician-patient relationship. Warren v. Dinter, 2018 
WL 414333, *1, *3, *5 (Minn. App. Jan. 16, 2018). Warren 
subsequently appealed up to the Minnesota Supreme 
Court, which granted review. 

The Minnesota Medical Association, the American 
Medical Association, and Minnesota Hospital Association 
submitted an amicus brief to the Court; the brief largely 
focused on the public policy interest of open collaboration 
between medical providers. “Discouraging these informal 
discussions by assigning liability to providers who offer 
input and suggestions on an informal basis would only 
serve to harm patients.” Brief of Amicus Curiae Minnesota 
Hospital Association, Minnesota Medical Association, 
and American Medical Association, *8, Warren v. Dinter, 
2018 WL 4003503 (Minn.). The Minnesota Supreme Court 
reversed the lower courts and remanded, holding that a 
duty existed on the part of Dinter because Warren’s harm 
was foreseeable. “[F]or 100 years in Minnesota, a physician 
has had a legal duty of care based on the foreseeability 
of harm. Although ours is the minority rule, it is by no 
means unique. This rule has served Minnesota sufficiently 
well, and we have no compelling reason to overrule our 
precedent.” Warren v. Dinter, 926 N.W.2d at 377.

The day after the Warren opinion was filed, the Minnesota 
Medical Association released a statement regarding the 
new, uncertain territory in which Minnesota physicians 
now find themselves. “The Court’s decision to rely on 
a broader legal theory of ‘foreseeability’ represents a 
troubling change that puts Minnesota in the minority of 
states that do not require the existence of a physician-
patient relationship for a malpractice action.” MN Supreme 

Court Rules Physician-Patient Relationship is Not Necessary to 
Sue Docs for Malpractice, Minn. Med. Ass’n (April 18, 2019). 
Although Warren v. Dinter focuses on hospitalists, the door 
has been left open by the Minnesota Supreme Court to 
expand physician liability in other areas down the road.

CONSEQUENCES OF WARREN V. DINTER FOR 
MEDICAL PROVIDERS

The primary consequence of Warren v. Dinter is the way in 
which a duty may be created in medical malpractice claims. 
“Duty is a threshold question because a defendant cannot 
breach a nonexistent duty.” Glorvigen v. Cirrus Design Corp., 
816 N.W.2d 572, 582 (Minn. 2012) (quotation omitted). 
Prior to Warren, medical malpractice claims were widely 
believed to be sustainable only when there was a physician-
patient relationship between the plaintiff and defendant. 
See Peterson v. St. Cloud Hosp., 460 N.W.2d 635, 638 (Minn. 
Ct. App. 1990) (“[t]he first question we must address 
in a medical malpractice action is whether a physician-
patient relationship existed.”); McElwain v. Van Beek, 447 
N.W.2d 442, 445 (Minn. Ct. App. 1989) (“[t]he majority of 
the jurisdictions surveyed found no duty in the absence 
of a physician-patient relationship.”); Canfield v. Grinnell 
Mut. Reinsurance Co., 610 N.W.2d 689, 692 (Minn. Ct. App. 
2000) (“[a] physician is usually liable for malpractice only 
where a physician-patient relationship exists.”). However, 
the Minnesota Supreme Court announced that not only 
is a formal physician-patient relationship unnecessary 
to proceed on a medical malpractice claim, but such a 
relationship has never been necessary. Essentially, medical 
malpractice plaintiffs may now establish a duty through 
either the standard physician-patient relationship or by 
establishing a duty through foreseeability of harm on the 
part of the physician.

The test for the latter option, as laid out in the opinion, 
is as follows: 1) is the patient likely to rely on the advice 
of the doctor, even if provided via a third party (e.g. 
a nurse practitioner at a separate location); and 2) is it 
reasonably foreseeable that injury would follow if the 
advice is negligently given? The first prong is relatively 
easy to meet for plaintiffs as most lay persons quickly 
defer to the advice of physicians, regardless of whether 
they are their primary care physician. However, the 
second prong may be more difficult to establish in cases 
of third-party communications. The “middleman” (i.e. 
the individual who gives and receives communications 
between the physician and patient) acts as a filter between 
communications from both the patient and the doctor. 
In relaying the advice of the doctor, the middleman may 
intentionally or unintentionally abridge portions that he or 
she deems unimportant, but that affect the medical advice 
and decisions of the physician and patient.

Warren v. Dinter continued on page 16
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However, the Minnesota Supreme Court allows for a 
possible protection from lawsuits to those in the medical 
profession. In addition to the two-prong test, the Court 
also asks whether the specific danger was objectively 
reasonable to expect, not simply whether it was within the 
realm of any “conceivable possibility.” Warren v. Dinter, 926 
N.W.2d at 378. Although a small caveat, this does protect 
physicians from being held liable for some missed ailments.

The last, and possibly most stunning, consequence of 
Warren v. Dinter is that physicians no longer need to have 
had any direct contact with a patient in order to establish 
a medical malpractice claim. While there was only one 
middleman between Warren and Dinter, it is possible 
that additional middlemen could still allow for a duty to 
form. “Our standard for a physician’s duty is not based 
on personal contact; it is based on foreseeability of harm, 
which means the ‘risk to another or to others within the 
range of apprehension’.”

However, this does not create a guaranteed win for 
plaintiffs, as causation would still need to be established. 
The causation element of negligence claims would become 
more difficult to prove as the contact with the plaintiff 
becomes more attenuated. “In order to establish a prima 
facie case of medical malpractice in this state, a plaintiff 
must prove, among other things, that it is more probable 
than not that his or her injury was a result of the defendant 
health care provider’s negligence.” Leubner v. Sterner, 493 
N.W.2d 119, 121 (Minn. 1992). Not only would the plaintiff 
need to prove the damages sustained were exacerbated 
by the actions of the physician, but also establish the 
information conveyed between the middleman and the 
physician. However, if the information shared by the 
middleman is faulty or inaccurately conveyed to the 
physician, plaintiffs will struggle to show a breach of 
duty and proximate causation. The middleman will act 
as an additional link in the chain of causation, making it 
increasingly difficult for the plaintiff to prove the doctor’s 
actions were the proximate cause of the alleged harm.

Even though the Minnesota Supreme Court struck a heavy 
blow to physicians and the attorneys that represent them 
by allowing an easier path to litigation, plaintiffs must still 
establish the remaining elements of negligence actions — a 
greater task under the new Warren test for duty.

POSSIBLE LIMITATIONS ON WARREN’S 
APPLICABILITY

Although Warren v. Dinter has expanded potential liability 
for hospitalists, the Supreme Court did make some explicit 
and implicit limitations on this ruling. First, and likely 
most importantly, the Supreme Court stated that it has not 
addressed the legal status of “curbside consultations” and 
refrained from doing so in this instance. “We decide only 
that hospitalists, when they make such hospital admission 

decisions, have a duty to abide by the applicable standard 
of care.” The Court described a curbside consultation as 
“pick[ing] a colleague’s brain about a diagnosis.” The 
Supreme Court found that the exchange between Dinter 
and Simon went beyond this because Dinter “exercised his 
power, on behalf of Fairview, to admit or not admit Warren 
to the only hospital in her locality.” By making a choice that 
had administrative weight behind it, Dinter’s advice went 
beyond what the Court considers to be curbside. 

As Justice Anderson points out in the dissent, Warren 
still had a possible route to hospital admission by going 
to Fairview’s emergency department. However, despite 
this alternative option, the majority determined that 
Dinter’s advice coupled with his treatment decision 
created a reasonably foreseeable harm to Warren. “Rather 
than merely offering informal observations or advice as a 
courtesy, Dinter exercised his power, on behalf of Fairview, 
to admit or not admit Warren to the only hospital in her 
locality.” Although Dinter was only a “gatekeeper” of 
one of multiple gates to hospital admission, cutting off 
any route to treatment created reasonably foreseeable 
harm. Had Simon merely called Dinter as a fellow health 
care professional to determine whether Warren should be 
admitted at a hospital, rather than specifically Dinter’s 
hospital, the outcome would have likely been different. 

Although curbside consultations are currently unknown 
territory with the Minnesota Supreme Court, physicians 
should be wary when offering medical advice if they 
are also armed with the ability to actively engage with 
the patient’s treatment plan, such as Dinter, who could 
have admitted Warren at the Fairview hospital. “Unlike 
a curbside consultation, Simon did not contact Dinter to 
pick a colleague’s brain about a diagnosis…Rather than 
merely offering informal observations or advice as a 
courtesy, Dinter exercised his power, on behalf of Fairview, 
to admit or not admit Warren to the only hospital in her 
locality.” Warren v. Dinter, 926 N.W.2d at 379. If Dinter had 
lacked the ability to admit Warren at Fairview or if Simon 
never requested admission and only called to get Dinter’s 
thoughts on Warren’s case, it is unlikely that appellant 
could have established the “threshold” element of duty. 

While Warren v. Dinter shows that a hospitalist’s decision 
to admit a patient qualifies under the traditional inquiry 
test, the possibility of this liability expanding in other 
medical decisions is a legitimate concern. Thaddeus 
Pope, director of the Health Law Institute at Mitchell 
Hamline School of Law, gave one example of where the 
Warren decision could potentially apply: independent 
medical examiners. “They are not your doctor. They are 
examining you for somebody else… Those clinicians…
always thought that they had no exposure to medical 
liability because they are not in a treatment relationship 
with the patient.” Glen Stubbe, Minnesota Supreme Court 

Warren v. Dinter continued from page 15
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ruling on malpractice causes stir in medical community, Star 
Tribune (May 27, 2019), https://www.startribune.com/
minnesota-supreme-court-ruling-on-malpractice-causes-
stir-in-medical-community/510453602. Another scenario 
raised by the Minnesota Medical Association is whether 
a primary care physician could be sued by a third party 
for misdiagnosing a patient with an infectious disease. Id. 
Only time — and the Minnesota district courts — will tell 
how far Warren v. Dinter will expand physician liability 
in Minnesota.

JUDICIAL INTERPRETATIONS OF WARREN V. 
DINTER

Since the Minnesota Supreme Court handed down the 
decision in Warren, only a handful of cases, both medical 
malpractice and professional liability in general, have 
cited to it. While the potential utility of the case law is 
still uncertain, a few informative interpretations have 
been made.

In Tholen v. Assist America, plaintiff was a member of 
defendant, Assist America, which is a “membership-
based organization in the business of providing global 
emergency medical services.” 2019 WL 2396515, *1, *1 
(D. Minn. June 6, 2019). After a leg injury in Mexico and 
multiple denials by defendant to evacuate plaintiff back 
to Minnesota for medical care and the eventual need to 
amputate his leg, plaintiff sued Assist America under 
both contract and tort law. In discussing duty, the court 
noted that “Minnesota applies the ordinary standard of 
care to claims that do not involve medical expertise and 
applies the heightened professional standard to medical 
professionals when engaged in conduct requiring medical 
judgment or training.” Id. at *7 (quotation omitted). The 
opinion then cites Warren, noting “the Minnesota Supreme 
Court recently clarified, most medical malpractice cases 
involve an express physician-patient relationship, but the 
Court has never held that such a relationship is necessary 
to maintain a malpractice action.” Id. This is significant as 
it solidifies the understanding that Warren allows courts 
to use the traditional inquiry to establish duty when no 
physician-patient relationship exists, yet maintain the 
“heightened professional standard” of care for physicians 
and other medical professionals in determining a breach. 
Pre-Warren, the traditional inquiry duty paired with the 
ordinary standard of care, while the physician-patient 
relationship allowed for the heightened professional 
standard. This is no longer the case.

In an unpublished opinion by the Minnesota Court of 
Appeals regarding the death of the musician Prince, the 
court offered further insight on how Warren will affect 
the way judges review the facts in medical malpractice 
claims. In Zimmer v. Schulenberg, Prince’s estate sued 
health care providers in California for their allegedly 

Warren v. Dinter continued from page 16

negligent failure to take steps to prevent Prince’s overdose. 
2020 WL 5757467, *1, *1 (Minn. Ct. App. Sept. 28, 2020). 
Prince’s agents contacted the defendants in California to 
receive advice on emergency addiction treatment for Prince 
and the complaint asserts that “defendants departed from 
the proper standard of medical care by failing to advise 
Prince’s agents that Prince should be immediately admitted 
to a treatment facility.” Id. Although the Court of Appeals 
ultimately held that Minnesota lacked personal jurisdiction, 
it did discuss some of the merits of the case. “[D]efendants 
may have entered into at least some sort of preliminary 
physician-patient relationship with Prince…So the phone 
conversations between Prince’s agents and the Kornfeld 
defendants are relevant to the cause of action even if a 
physician-patient relationship had not yet been created.” 
Id. at *4. Therefore, third-party communications that occur 
before a physician-patient relationship is established may 
still be taken into account in medical malpractice actions by 
the court, even if a formal physician-patient relationship is 
created later on.

CONCLUSION

Warren v. Dinter paved a new path for plaintiffs to bring suit 
against physicians, which could create severe consequences 
for medical providers and those they serve. Some of these 
effects may be unavoidable, such as increased premiums 
for medical liability insurance. However, hospitals must 
reevaluate how admissions are performed and evaluated 
to protect their hospitalists from unnecessary exposure to 
liability for every third-party provider seeking admission 
for their patient. Perhaps the most urgent issue to address 
is the chilling effect the Warren decision will have on 
physician-to-physician consultations. 

Physicians, their attorneys, and policy advocates should 
be proactive in addressing these concerns. In July 2020, the 
Minnesota Supreme Court once again dealt a heavy blow 
to medical providers. In Popovich v. Allina Health Sys., the 
Minnesota Supreme Court held “a plaintiff may assert a 
claim against a hospital to hold the hospital vicariously 
liable for the negligence of a non-employee based on a 
theory of apparent authority.” 946 N.W.2d 885, 895 (Minn. 
2020). The Warren and Popovich decisions seem to indicate 
that the Minnesota Supreme Court has a pro-plaintiff tilt 
at the moment, but it should be noted that both decisions 
were 5-2. Physicians’ best hope in resolving the concerns 
created by Warren lies with the Minnesota legislature. But 
until then, physicians should assume liability will follow 
their formal medical decisions and advice given to patients 
via third party providers.
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DRI CORNER
The Voice of the Defense Bar

by richard c. scaTTergood
Tomsche, sonnesyn & Tomsche, P.A.
MDLA DRI State Representative

I hope 2021 finds you all well. I received persistent reminders that 
my column was long overdue. The tension was mounting. For 
those of you who know me, something extraordinary happened. 
I had nothing new to say. In a lucid moment, I realized I could 
solve my problem without saying anything. I interviewed three 
lawyers who are actively engaged in both MDLA and DRI. Their 
observations about DRI are the story today.

LIZ BROTTEN
Liz Brotten is a shareholder at Foley Mansfield, practicing in 
the area of toxic tort litigation with an emphasis on asbestos. 
If you have attended MDLA events, you probably have met 
her because she is always present. She currently serves on the 
MDLA Board of Directors, and has chaired the Products Liability 
and Women In The Law Committees. While Liz enjoys her time 
with us local folks, her practice has benefited greatly from her 
association with DRI. Liz was impressed with how easy it is to 
become involved and engaged. The first time she reached out to 
a committee chair, she received an immediate response and an 
opportunity. She has found it very easy to move into leadership 
positions within DRI. She is current Social Media Chair of the 
Toxic Tort Committee, and serves on the Planning Committee 
for the annual seminar. She has lawyers that she can lean on who 
have similar law practices in every state in the country. These 
connections assist her with not only business development, but 
also expertise in her practice.

Liz also enjoys the human aspect of DRI. We all have a hard 
job, and carry heavy stress levels. We face a daily balancing act 
between our work and personal lives. Liz enjoys the connections 
she has made through both the MDLA and DRI Women In The 
Law Committees to share experiences and ideas with lawyers 
facing similar challenges.

JESSICA SCHWIE
Jessica Schwie is a shareholder at Kennedy & Graven, Chtd., 
defending municipalities and employers. She is a past president 
of MDLA, and has been an active member for many years. 
She also is active in DRI, and currently serves as the vice chair 
to the Land-Use Subcommittee of the Government Liability 
Committee. She also serves on the Steering Committee for the 
Government Liability Committee’s annual conference. 

Jessica tried one of the first civil jury trials in Minnesota when the 
courts re-opened last year after the initial shutdown. She leaned 
heavily on connections through MDLA to learn more about the 
judge and logistics of trying a case in Hennepin County. The 

case, however, also involved legal issues that were novel under 
Minnesota law. Fortunately, the issues were not novel nationally, 
and she was able to access valuable resources from lawyers across 
the country that she knows through DRI who have previously 
litigated similar legal issues. The online legal research resources 
were extremely valuable. This case showcased why MDLA is 
important to Jessica to be on the cutting edge of local issues, but 
also how DRI provides a national perspective and helps Jessica 
be ahead of the curve for legal issues that may be heading to 
Minnesota.

Jessica has also found professional growth and leadership 
opportunities through DRI. We all know about Jessica’s fine work 
on the Board of Directors and the Executive Committee of MDLA. 
When Jessica became more active in DRI, she found that she was 
confronted with many ambitious personalities when moving 
into leadership roles that required the cooperation of successful 
lawyers from across the country. Coping with some of these strong 
personalities, she found that she further improved her persuasion 
and diplomacy skills by being plugged into the national stage. DRI 
has helped Jessica, who was already a confident and successful 
attorney, reach new heights.

KEVIN MCCARTHY
Kevin McCarthy is attorney at Larson King with a litigation 
practice emphasizing professional and product liability matters. 
Kevin found that DRI provided him immediate opportunities to 
pursue leadership roles, speak, and publish to a large audience, 
and learn from exceptional lawyers across the country, as well 
as network with lawyers across the country. When Kevin started 
practicing, he immediately joined the Young Lawyers Committee, 
and was quickly elevated to several leadership positions within 
the committee, including sponsorship vice chair, membership 
vice chair, and, this year, vice chair for the Planning Committee 
for the Young Lawyers annual seminar. He has also been the 
Young Lawyers liaison to the Commercial Litigation Committee 
and served as the committee’s marketing vice chair. He gained 
confidence through these opportunities, and has brought his 
leadership skills to MDLA, where he has been co-chair of the 
Young Lawyers Committee the last two years. 

Kevin benefits from his association with lawyers from across 
the country. Through the Young Lawyers Committee and the 
Commercial Litigation Committee, he has unlimited access to 
information, both from extremely seasoned lawyers to other 
young lawyers going through similar experiences. He can always 
pick up his phone and call someone who can help find a solution 
to a problem.

While networking with lawyers across the country is important 
from a business perspective, Kevin has particularly enjoyed the 
social aspect of DRI during this pandemic. The Young Lawyers 
Committee has regular social Zoom events. They are usually 
theme-based. Kevin led a group meeting that was titled “In the 
Kitchen with Kevin,” where the entire group enjoyed beverages 
while preparing their favorite meal and sharing their experiences 
with each other.

If these stories have perked your interest in DRI, please contact me 
at rscattergood@tstlaw.com. I can help you get started.
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