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THE PRESIDENT’S COLUMN

Benjamin D. McAninch
Blethen Berens

The best lawyers I’ve ever met have also been the most
humble. They are the first to deflect credit and the last to
tout their successes. They almost always credit a mentor
with placing them on the correct path or providing them
with invaluable guidance. In my experience, those same
people are also the best mentors themselves.
Raise your hand if you’ve been totally confused and
annoyed by some position taken or some behavior of
another lawyer at a deposition or hearing. Raise your other
hand if that person seemed old enough to know better.
Although most lawyers understand that you must have
your own style, it is hard for individuals to avoid taking
on the (good and bad) characteristics of their mentors.1
I’ve decided to devote this space to an issue I feel strongly
about2: the value of mentorship in the profession of law.
In fact, I think you’d be hard pressed to achieve any
significant measure of success in this business without a
strong mentor. The great thing about an organization like
MDLA is that it provides opportunities for collaboration
and mentorship even if those opportunities do not exist
within your firm or workplace. In related news, we’ve
arranged for law students to be present at every MDLA
conference for the foreseeable future.
I’m sure we all have experiences in our practice where
we’ve been shaped by a mentor. I thought I’d share a
couple of my experiences with the hope that you might see
the value in seeking out or becoming a mentor.
I was only a couple of years into practice when I was
asked to try a case with a partner with whom I had not
worked. As we prepared for trial, I mentioned to him that
I had missed a workout to prepare a number of witness
examinations. He stopped in his tracks and admonished
1
2
3

me for neglecting the workout. He told me that he was a
runner and that he never allowed work to interfere with
his running schedule. He told me that I’d be much more
productive if I spent the hour working out and came back
to the examinations.3 He also relayed to me a couple of
instances where breakthroughs in cases had come to him
while he was running. It would have been easy early
in my practice to allow billable hour requirements and
work obligations to subordinate my health and wellness.
I’m glad that my senior partner reinforced the value of
taking time for yourself even during stressful pretrial
preparation. I’ve often told this story to younger lawyers
in my office in hopes that they will remember to take time
for themselves—and understand that such an effort is
encouraged.
Another memorable experience occurred with a mentor
I did not directly seek out. I had just completed an oral
argument on a complex motion hearing. The next day I
received a call from the opposing lawyer, an accomplished
trial lawyer nearing retirement. He said, “Ben, I think
lawyers should tell one another when they’ve done a
good job, and I thought you did a very good job for your
client at the hearing yesterday. That and a quarter will get
you a cup of coffee but I wanted you to know.” Before
you go thinking that he was just setting me up for some
subsequent unreasonable request, this was a lawyer I had
dealt with many times and would deal with many times
in the future. He valued professionalism and civility in
victory and defeat. I certainly will never forget receiving
that phone call. I learned from that encounter that one
could zealously represent one’s client while still remaining
civil and complimentary of one’s adversary.
President’s Column continued on page 5

I’d put both arms down at this point—people might start asking questions if you continue to read with both arms in the air.
For the record, I feel strongly about the Alabama Crimson Tide but I’ve already reached my quota of Tide-related columns.
This comment could not reasonably be classified as “whining” or “complaining” in my estimation. Trust me—I was there.
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President’s Column continued from page 3
The last experience I’d like to relay occurred as I was
investigating a case. I was reporting my findings to the
partner with whom I was working. I listed off the difficulties
I had discovered with the case: a piece of medical literature
was against us, some findings on the diagnostic studies
weren’t very helpful and a potential expert had been very
critical of the care provided. The partner said, “You’ve
done a great job of telling the me about the ways we can’t
win this case. Why don’t you go back and find out how
we can win the case.” I learned from that experience that
it is good to be aware of the challenges in your case but
it is also necessary to avoid becoming so consumed by
them that you to take your focus off of developing the best
possible evidentiary presentation for your client.
I could probably give dozens of additional examples from
my practice. I hope this column causes you to think about
the moments in your own practice that you found to be
inspiring and useful.

4

For the younger lawyers reading this, I hope you’ll
consider seeking out advice from lawyers you respect
at your firm, at an MDLA committee meeting, or at a
conference. Ask questions about the mechanics of legal
work. Ask questions about client development. Ask
questions about professional advancement. Find someone
who is doing what you want to do and ask how they got
there. Don’t worry about appearing naïve or stupid4 when
asking questions. In my experience, lawyers appreciate
the opportunity to provide advice and probably had the
same questions themselves at one time or another. By the
same token, I’d like to also encourage the more seasoned
members of our group to look for opportunities to interact
with younger lawyers at our events. I’m mindful of the fact
that unsolicited career advice is as annoying as unsolicited
golf or parenting advice. Nevertheless, remaining
approachable and available to answer questions and
provide direction is something I hope you’ll consider.
Maybe one day twenty years from now a lawyer will be
telling the story about how they learned a valuable lesson
from you.

Please keep any comments about me being naïve or stupid to yourself.

Join One of MDLA’s Committees

Join One of MDLA’s CommitteeS

Focused on the defense of retailers, restaurants and
hospitality businesses against suits for:

The mission statement of the Women in the Law
Committee is to connect the more than 200 women
who are MDLA members by:

RETAIL AND HOSPITALITY
•

Minnesota Civil Damage Act

•

Falling merchandise

•
•
•
•
•

Premises liability

Women in the Law
•

Negligent security

•

Americans with Disabilities Act

•

Food-borne illnesses

Minnesota Human Rights Act

For more information, email committee chair
Steven Bader at sbader@rajhan.com.

Providing opportunities to develop and
strengthen relationships, facilitating business
growth and professional development;
Supporting women’s career advancement
by providing a forum for leadership and
professional development; and
Raising awareness about issues of interest to
women lawyers.

For more information, email committee chairs
Sarah Hoffman at shoffman@bassford.com, Jessie
Sogge at jsogge@quinlivan.com, or Lauren Nuffort
at lnuffort@lommen.com.

MN DEFENSE s SPRING 2020 5

MANDATORY RETIREMENT AGE
REQUIREMENTS
By Hannah Felix, League of Minnesota Cities Insurance Trust
The Age Discrimination in Employment Act (“ADEA”) states
that it is unlawful for an employer to take adverse action against
an employee because of that individual’s age. 29 U.S.C. §
623(a). “Employee” is defined as “an individual employed by
any employer.” 29 U.S.C. § 623(f). “Employer” is defined as “a
person … who has twenty or more employees for each working
day in each of twenty or more calendar weeks in the current or
preceding calendar year.” 29 U.S.C. § 623(b).
Minnesota state law similarly provides that it is unlawful “to
refuse to hire or employ, or to discharge, dismiss, reduce in grade
or position, or demote any individual on the grounds that the
individual has reached an age of less than 70, except in cases
where federal or other state statutes,… compel or specifically
authorize such action.” Minn. Stat. § 181.81.
Therefore, under both the ADEA and Minnesota state law,
mandatory retirement age policies for employees are typically
prohibited. However, there are limited exceptions.
The first exception allows a mandatory retirement age if
the employer can show that age is a bona fide occupational
qualification. This exception typically applies when safety
issues are involved, such as in the case of firefighters and law
enforcement officers. 29 U.S.C. § 623(j); Minn. Stat. § 181.81;
Minn. Stat. § 423.076; Minn. Stat. 363A.20 subd. 9.
The second exception allows a mandatory retirement age for
a bona fide executive or high policymaking position, provided
that the individual has been in the job for at least two years
immediately before retirement, and the employee is entitled to
an immediate nonforfeitable annual retirement benefit of at least
$44,000. 29 U.S.C. § 631(c).

In addition to these exceptions, if an individual is not considered
“an employee,” the individual does not fall within the protections
of the ADEA and Minnesota state law related to age discrimination
in employment.
In recent years, mandatory retirement age policies at law
firms and accounting firms have been scrutinized by the Equal
Employment Opportunity Commission (“EEOC”). As a result,
some law firms and accounting firms have done away with these
policies.
Until recently, the 8th Circuit Court of Appeals had not addressed
whether a partner in a law firm could be classified as “an
employee” of the law firm and thus subject to the requirements
of the ADEA. The issue was a matter of first impression in Von
Kaenel v. Armstrong Teasdale, LLP, 943 F.3d 1139 (8th Cir.
2019).
The plaintiff in Von Kaenel v. Armstrong Teasdale, LLP was
an equity partner of the law firm. Armstrong Teasdale had a
partnership agreement that required equity partners to leave the
firm at the end of the calendar year in which the equity partner
turned 70 years of age, unless the managing partner allowed
an exception. The law firm’s partnership agreement also had a
provision that entitled an equity partner to severance benefits for
two years after retirement, if the partner did not engage in the
private practice of law.
Mandatory Retirement Age continued on page 7

Hannah Felix is a defense attorney for the League of Minnesota Cities Insurance Trust. Hannah focuses her practice in
employment law and government liability. She represents city employers in litigation, advises cities on employment matters,
provides training to cities and other organizations, and develops model policies and practices. Hannah serves as the co-chair of
the MDLA Employment Law Committee.
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Mandatory Retirement Age continued from page 6
At the age of 70, Von Kaenel retired from Armstrong Teasdale
solely because of the mandatory retirement provision in the law
firm’s partnership agreement. Von Kaenel continued to practice
law after leaving the law firm. Therefore, he was not eligible to
receive the two years of severance benefits that he would have
been entitled to had he not engaged in the practice of law.

(7) while other members of the firm participated
in setting the attorneys’ hourly rates for a
particular client, the only time Plaintiff
requested that he be allowed to reduce his
hourly rate to work with a particular client,
his request was approved; and,

The court considered several factors to determine whether Von
Kaenel was “an employee” for purposes of the ADEA including:

(8) once Plaintiff became an equity partner,
he could only be expelled from the firm by
vote of the partners or by operation of the
mandatory retirement provision.

(1) whether the organization can hire or fire the
individual or set rules and regulations for
the individual’s work;
(2) whether and to what extent the organization
supervises the individual’s work;
(3) whether the individual reports to someone
higher in the organization;
(4) whether and to what extent the individual is
able to influence the organization;
(5) whether the parties intended the individual
to be an employee, as expressed in written
contracts or agreements; and,
(6) whether the individual shares in the profits,
losses, and liabilities of the organization.
The court determined that Von Kaenel’s title as equity partner of
the law firm held at least some legal significance. Additionally,
the court noted the following facts in making its determination
that Von Kaenel was not an employee of the firm and, therefore
not covered by the ADEA:
(1) when Plaintiff became a partner, he was
required to make a capital contribution and
sign the partnership agreement;
(2) Plaintiff had the right to vote on changes
proposed to the partnership agreement,
which included the mandatory retirement
provisions;
(3) Plaintiff benefitted in the firm’s profits
and was disadvantaged by its losses, albeit
through “a complicated calculation”;
(4) Plaintiff had the right to vote on admission
of new partners to the partnership;
(5) Plaintiff’s health insurance premiums and
401k contributions were deducted from
partner distributions;
(6) the practice group leader did not review
Plaintiff’s substantive work;

Ultimately, because Von Kaenel was not covered by the ADEA as
an employee, the law firm’s mandatory retirement age policy was
not age discrimination under the ADEA.
Other circuits have also determined that partners or shareholders
vested with an ownership interest and/or authority to manage and
control a firm or corporation are not “employees” covered under
the ADEA. See Schmidt v. Ottawa Med. Ctr., P.C., 322 F.3d 461,
468 (7th Cir. 2003) (a family practice physician with the status
of shareholder-director who had the opportunity to share control
of a closely held professional corporation was treated as a bona
fide employer, not an employee, for purposes of the ADEA);
Fountain v. Metcalf, Zima & Co., P.A., 925 F.2d 1398, 1401 (11th
Cir. 1991) (a shareholder in an accounting firm was a partner,
not an employee permitted to sue under the ADEA); Wheeler v.
Hurdman, 825 F.2d 257, 277 (10th Cir. 1987) (bona fide general
partners in an accounting firm are not employees under federal
anti-discrimination laws).
The EEOC provides guidance on this issue. Specifically, the
EEOC Compliance Manual states that “[i]n most circumstances,
individuals who are partners, officers, members of boards of
directors, or major shareholders will not qualify as employees.
An individual’s title, however, does not determine whether the
individual is a partner, officer, member of a board of directors,
or major shareholder, as opposed to an employee.” Rather, the
EEOC looks at “whether the individual acts independently
and participates in managing the organization, or whether the
individual is subject to the organization’s control.” EEOC
Compliance Manual § 2-III.
It is important to take caution that a law firm’s size and structure
may affect the analysis of whether an individual with the title
of “partner” or “shareholder” is considered “an employee.” The
EEOC notes that if an individual is subject to the organization’s
control, they are an employee. EEOC Compliance Manual § 2-III.
For example, income or non-equity partners in larger law firms
who have little to no say about the way the business is conducted
may be viewed as employees. See, e.g., Simpson v. Ernst & Young,
879 F. Supp. 802 (S.D. Ohio 1994). aff’d, 100 F.3d 436 (6th Cir.
1996).

Mandatory Retirement Age continued on page 8
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Mandatory Retirement Age continued from page 7
In Simpson v Ernst & Young, the court noted that the firm
employed almost 2,200 “partners.” However, those individuals
were nominal co-owners of the firm, who were far removed
from the seat of actual power. The firm’s business, assets, and
affairs were directed exclusively by a ten to fourteen-member
Management Committee and its Chairman. The Management
Committee exercised exclusive control over the admission
and discharge of all personnel. The Management Committee
unilaterally determined the compensation of all personnel,
which authority was exercised and executed in total secrecy.
The plaintiff in the case, as well as similarly-situated “partners,”
had no role in electing the Chairman or the members of the
Management Committee. Instead, the Management Committee
appointed its Chairman and its Chairman appointed the members
of the Management Committee. For those reasons, the court held
that although the plaintiff held a title of partner, the plaintiff was
an employee subject to the ADEA.

that there was enough doubt about whether the demoted partners
were covered by the age discrimination law to entitle the EEOC to
full compliance with the subpoena duces tecum. While there was
never a judicial decision as to whether the firm’s partners were
employee for purposes of the ADEA, a $27.5 million consent
decree was ultimately entered.
Given the range of law firm sizes and structures, it may be unclear
whether someone with a “partner” or shareholder” title will
ultimately be determined to be an employee for purposes of the
ADEA. This risk has led to some law firms to remove mandatory
retirement age policies. While Von Kaenel v. Armstrong Teasdale,
LLP provided some guidance for the Eighth Circuit, it does not
foreclose the possibility of a different outcome for a different
partner/shareholder of a different law firm with a mandatory
retirement age policy. A determination of employment status
for purposes of assessing age discrimination under the ADEA or
Minnesota statute will depend on the totality of the circumstances
and be decided on a case-by-case basis.

In EEOC v. Sidley Austin Brown & Wood, LLP, 315 F.3d 696
(7th Cir. 2002), the EEOC sought to enforce a subpoena duces
tecum issued to a law firm during an investigation to determine if
the law firm’s demotion of 32 partners violated the ADEA. The
court held that the EEOC had authority to issue subpoena duces
tecum to the law firm even though none of the demoted partners
had filed a charge with the EEOC. While the court made clear
that it was not ruling that the demoted partners were employees
within the meaning of the age discrimination law, the court held
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WHEN WORKER’S COMPENSATION
AND TORT LAW COLLIDE
By Elizabeth Roff, Brown & Carlson, P.A. and Cindy Butler, Progressive
We live in a world where everything we need or could
ever want is just a click and quick delivery away. The
delivery service industry is booming with no end in sight.
Likewise, home health care continues to grow rapidly.
The growth of these industries has increased the number
of vehicles on the road and, therefore, more motor vehicle
accidents involve these delivery and home health care
vehicles. Under Minnesota law, most of the drivers for the
delivery and home health care services are “employees”
and not “independent contractors” thereby entitling them
to workers’ compensation (“WC”) benefits under the
Minnesota Workers’ Compensation Act, Minn. Stat. Ch.
176 (The “WC Act”). If the injured employee sues a thirdparty tortfeasor for injuries caused by the accident, the WC
insurer or self-insured employer has a statutory right to
subrogation against the tortfeasor pursuant to Minn. Stat.
§ 176.061.
Section 176.061 requires the injured employee to
protect the WC subrogation claim by requiring notice
of commencement of the lawsuit, notice of trial dates,
and notice of intent to settle. Section 176.061 does not
impute similar requirements on the third-party tortfeasor.
However, the injured employee’s failure to comply with §
176.061 exposes the third-party tortfeasor to having to pay
duplicative damages.
For example, if the employee fails to give legally sufficient
notice of intent to settle, then the WC insurer retains its

right to seek indemnity from the third-party tortfeasor. This
is true even if the settlement agreement was on a global
basis and the third-party tortfeasor intended to resolve all
claims, including the WC subrogation claim. Under this
scenario, the third-party tortfeasor is exposed to paying the
recoverable workers’ compensation benefits twice: once to
the injured employee pursuant to the global settlement and
again to the WC insurer in its subsequent lawsuit.
Third-party defendants should therefore be aware of the
requirements of Section 176.061 and its implications if the
employer bears fault. This article will provide guidance to
practitioners on how to navigate an injured-employee’s
civil lawsuit.
A BRIEF BACKGROUND
There are four key components to consider in cases dealing
with the interplay between workers’ compensation claims
and benefits, and motor vehicle accidents: (1) the exclusive
remedy principle; (2) a co-employee’s intentional or gross
negligence; (3) the limitations of workers’ compensation
subrogation claims in the context of contractual rights; and
(4) causes of action for increased premiums brought by the
workers’ compensation insurer.

Worker’s Compansation continued on page 10

Cindy Butler has been in-house defense counsel for Progressive for four years.  Prior to that, she was a partner at the Stich Angell
law firm, specializing in insurance defense, litigation, coverage, and fraud investigations.

Elizabeth Roff joined Brown & Carlson, P.A., in 2019, after working as in-house counsel for Progressive Insurance. Her defense
practices includes general liability, motor vehicle accidents, construction defects, premises liability, insurance coverage, and
employment law.
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Worker’s Compansation continued from page 9
First, Minnesota’s workers’ compensation scheme greatly
favors compensating employees injured during the course
and scope of employment. An employee may collect
workers’ compensation benefits and maintain a civil cause
of action against a third-party tortfeasor who caused the
injury. However, an injured employee is barred from
commencing a civil tort lawsuit against the employer.
The rationale is that in exchange for providing workers’
compensation benefits—which do not require a showing
of fault—employers are then immune from tort liability,
which does require a showing of fault. Thus, workers’
compensation is the “exclusive remedy” of an employee
against their employer.
Second, exceptions exist to an employer’s tort immunity,
which include intentional acts or gross negligence of a
co-employee. Minnesota courts have significantly limited
application of the gross negligence exception; to apply,
the co-employee must have a personal duty toward the
employee, the breach of which resulted in the employee’s
injury, and the activity causing the injury must not have
been part of the co-employee’s general employment duties.
In the context of a motor vehicle accident, the exceptions
involving the intentional act or gross negligence of a coemployee rarely apply.
Third-party tortfeasors sometimes allege an intentional act
or gross negligence in a third-party complaint to sidestep
the limitations on contribution articulated in § 176.061.
The employer, however, will challenge the factual support
for the intentional act or gross negligence cause of action
and seek dismissal from the court. This only prolongs
litigation, increases costs incurred by all parties, and
diminishes the value of a legitimate defense. Third-party
tortfeasors should be cautious in determining whether to
plead an intentional act or gross negligence in a third-party
complaint.
Third, the statutory right to subrogation does not apply
to contract liability. Liability pursuant to underinsured
and uninsured motorist coverage is contractual. The WC
insurer therefore has no right to subrogation in an injured
employee’s underinsured or uninsured motorist claim.
Finally, an insured employer has a cause of action for
increased workers’ compensation premiums against the
third-party tortfeasor. This cause of action is independent
from the insurer’s subrogation claim. A best practice
would be to inquire about the potential for such a claim in
discovery and to explicitly include it within the scope of
release in any settlement.

THE COMPLAINT
Most motor vehicle accidents are grounded in negligence,
and the employer is thus immune from civil liability. The
injured employee can sue only the third-party tortfeasor in
the civil action—not the employer. If the injured employee
directly sues the employer, and the intentional act or gross
negligence exception does not apply, the employee would
be entitled to a Rule 12 dismissal for failure to state a viable
claim.
The WC insurer or self-insured employer may litigate its
subrogation claim either by bringing a separate cause of
action, by intervening or joining the injured employee’s
action, or by remaining behind the scenes until settlement
or verdict. No matter what avenue is chosen, the WC insurer
or self-insured employer is entitled to no greater rights
than the injured employee possesses. The WC insurer may
request a jury to award any and all types of WC benefits,
even if the benefits are not available damages in a run-ofthe-mill tort case. The insurer, however, must prove by a
preponderance of the evidence that the employee needed
the benefits.
The WC subrogation claim includes workers’ compensation
benefits paid and payable in the future to or on behalf of the
injured employee because of an accident caused by the fault
of a third-party tortfeasor. These benefits include medical,
indemnity, rehabilitation, disability, and death benefits.
Importantly, the WC subrogation claim includes benefits
paid up to the date of trial and potential future benefits
that will be owed because of the work-injury. Including the
future claims will increase the total value of the workers’
compensation subrogation interest. In turn, as discussed
further below, an at-fault employer’s contribution exposure
is capped at the net value of its subrogation claim. The
higher the value of the WC subrogation claim, the more
the third-party tortfeasor may receive in contribution.
Minn. Stat. § 176.061 requires the employee to serve
a copy of the complaint and notice of trial (i.e., the
scheduling order) on the WC insurer or self-insured
employer. Unfortunately, a surprising number of attorneys
representing injured employees fail to comply with
this notice requirement. Breach of the statutory notice
requirements may lead to prolonged litigation by voiding
any corresponding settlement agreement. Typically, the
third-party tortfeasor is on notice of the WC subrogation
claim before commencement of the lawsuit. A best practice
would be for the third-party tortfeasor to provide a copy
of the summons and complaint to the WC insurer or selfinsured employer.
Worker’s Compansation continued on page 11
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EMPLOYER LIABILITY
The employer is rarely independently liable in motor
vehicle accident cases. An employer is potentially liable
for providing unsafe vehicles or failing to comply with
safety regulations, among other rarely applicable theories
of liability. Nonetheless, in the rare instances where the
employer is independently at fault for a motor vehicle
accident, its exposure differs significantly from a tortfeasor
in a run-of-the-mill personal injury case. The principles of
comparative fault and joint and several liability in Minn.
Stat. § 604.02 that apply to a run-of-the-mill personal injury
case do not apply to an injured-employee’s civil tort case.
Run-of-the-Mill Cases
In a traditional personal injury case, a finding of
comparative fault on a plaintiff may bar or reduce
recovery. Minnesota follows the general rule of several
liability: a party is responsible for paying only the amount
attributed to its percentage of fault. Contributory fault
by a plaintiff does not automatically bar recovery. A
defendant’s liability will be reduced in proportion to the
plaintiff’s fault, as long as the plaintiff’s fault is equal to or
less than the defendant’s fault. In other words, the plaintiff
may recover if the jury attributed 50% or less of fault on
the plaintiff, but the verdict is reduced by the percentage of
fault allocated to the plaintiff. However, if a jury finds the
plaintiff 51% or more at fault, there is no recovery. If there
are multiple defendants, any fault on part of the plaintiff
must be compared against each defendant individually.
Aggregation of fault of multiple defendants is permissible
only if the defendants were involved in a joint venture.
In a run-of-the-mill personal injury case, a tortfeasor is
liable for only those damages attributed to their percentage
of fault, unless one of four exceptions apply. Tortfeasors
are jointly and severally liable for the entire award if: 1)
their fault is greater than 50%; 2) they were acting in a
common scheme or plan; 3) they committed an intentional
tort; or 4) liability arises from one of several enumerated
public health and environmental laws. In a run-of-themill personal injury case, there is common liability among
multiple tortfeasors, and therefore the principles Minn.
Stat. § 604.02 apply.
Injured Employee’s Civil Tort Case
In contrast, there is no common liability between an
employer and third-party tortfeasor in an injured
employee’s civil tort lawsuit. The employer is immune
from tort liability pursuant to the WC Act. As such, the
concepts of comparative fault and joint and several liability
articulated in Minn. Stat. § 604.02 do not apply to thirdparty actions against the employer.

Rather, the third-party tortfeasor’s right to contribution is
limited to that articulated in Minn. Stat. § 176.061, subd. 11:
the right to contribution is in an amount proportionate to the
employer’s percentage of fault up to the net WC subrogation
recovery determined via the statutory formula. In essence,
the third-party tortfeasor’s maximum contribution amount
is equal to the net WC subrogation recovery amount. The
relevant statutory provision states “any nonemployer third
party who is liable has a right of contribution against the
employer in an amount proportional to the employer’s
percentage of fault but not to exceed the net amount the
employer recovered pursuant to subdivision 6, paragraphs
(b) and (c).”
Subdivision 6 contains the formula that determines the
amount the WC insurer may recover. The statutory formula
for allocating damages awarded in settlement or verdict is
as follows:
1.

Determine cost of collection (injured-employee’s
reasonable attorneys’ fees and costs);

2.

Deduct the cost of collection from net recovery;

3.

Employee receives 1/3 of the remaining amount;

4.

WC subrogation recovery for past benefits paid:
(total benefits paid) – [(cost of collection/settlement
amount) x workers’ compensation benefits paid];

5.

Remainder is available for a credit toward future
workers’ compensation benefits; and

6.

Remainder is given to the injured employee.

For example, assume a net verdict of $200,000 in an
employee’s personal injury case where the workers’
compensation insurer paid $60,000 in past benefits with
no future anticipated benefits and costs and attorneys’ fees
incurred by the injured employee equal 1/3, the formula
works as follows:
1.

Cost of Collection: $200,000 x (1/3) = $66,667

2.

Cost of Collection Reduction: $200,000 – $66,667 =
$133,333

3.

Employee’s Share: $133,333 x (1/3) = $44,444

4.

WC Subrogation Recovery for Past Benefits:
$60,000 – [($66,667/$200,000) x $60,000] = $40,000

Pursuant to this example, the workers’ compensation
insurer would recover $40,000 of the $60,000 benefits paid.
Worker’s Compansation continued on page 12
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Assume that the third-party tortfeasor was deemed 25%
at fault and the employer was 75% at fault. If this was a
run-of-the mill case, Minn. Stat. § 604.02 would apply and
the defendant/third-party tortfeasor would pay $50,000
($200,000 x .25) and the third-party defendant/employer
would pay $150,000 ($200,000 x .75). Because its fault
exceeded 75%, the third-party defendant/employer could
also be held jointly and severally liable for the entire verdict.
Recall, however, that in an injured employee’s civil tort
action, Minn. Stat. § 604.02 does not apply. The third-party
tortfeasor would have to pay the entire net verdict to the
injured employee. The employee would then reimburse
the WC insurer the subrogation amount calculated via the
statutory formula. The third-party tortfeasor then seeks
reimbursement from the employer up to the subrogation
amount reimbursed to the WC insurer.
Using the above example, the third-party tortfeasor would
pay the injured employee $200,000 (100% of the net verdict).
The injured employee would pay the WC insurer $40,000 to
satisfy the WC subrogation claim. The employer must then
pay the tortfeasor $40,000 in contribution.
The third-party tortfeasor pays $160,000 of the verdict in the
injured employee’s claim versus $50,000 in the run-of-themill case. Thus, a tortfeasor’s exposure is typically higher
in an injured employee’s civil suit than in a run-of-the-mill
case.
Contractual Indemnity Exceptions
The contribution cap in Minn. Stat. § 176.061 does not apply
to a contribution claim if the third-party tortfeasor and the
employer had executed a written agreement prior to the
injury, whereby the employer agreed to hold the third-party
tortfeasor harmless. These indemnification agreements are
commonly found in construction and property management
contracts.
Most workers’ compensation policies in Minnesota
contain two coverage parts: Coverage A is for workers’
compensation benefits and Coverage B is for employer’s
liability. The insuring agreement for Coverage B typically
covers bodily injury by accident or disease arising out of and
in the course of the injured employee’s employment. When
a third-party tortfeasor serves a third-party summons and
complaint for contribution in an injured-employer’s civil
tort claim, Coverage B is generally triggered.
Coverage B typically contains exclusions for liability
assumed under a contract. When a claim for contractual
indemnification is made by a third-party tortfeasor
against the employer, the employer’s general liability
insurance, if any, is triggered. The employer may be selfinsured or otherwise reluctant to tender a contractual

indemnification claim to its general liability insurer. The
third-party tortfeasor may need to tender the claim directly
to the general liability insurer upon receipt of insurance
information in initial disclosures or discovery.
Waive and Walk
The WC insurer defends the employer against the thirdparty complaint under Coverage B and simultaneously
asserts its subrogation claim. The employer may avoid
contribution exposure by waiving, before selection of
the jury, the WC subrogation claim. When the employer
waives and walks, its WC subrogation claim and the thirdparty tortfeasor’s contribution claim are extinguished.
If the employer assumed liability via a contract executed
prior to the injury, then the general liability policy would
continue defending the contractual indemnification claim.
The employee still retains the right to seek all damages at
trial. Following the verdict, the court will deduct awarded
damages that are duplicative of the workers’ compensation
benefits paid or payable.
RECOVERY POST-VERDICT
As with most civil matters, a small percentage of motor
vehicle accident cases go to verdict; an even smaller
subsection involves injured employees. Most injured
employees’ civil lawsuits resolve via a global release, Naig
release, or Reverse-Naig release. If a judgment is entered,
usually after a bench or jury trial, it is subject to a lien
equivalent to the WC subrogation interest as calculated
by a formula articulated in Minn. Stat. § 176.061, subd. 6.
On average, the WC insurer’s maximum recovery is twothirds of the total subrogation interest.
SETTLEMENT
A global release typically resolves any and all claims,
including the WC subrogation claim. In cases where the
plaintiff and third-party tortfeasor enter into a global
release and proper notice is provided to the WC insurer,
the plaintiff may choose to have the statutory formula
applied to the total settlement or the plaintiff may choose
to have the judge hold an allocation hearing.
The allocation formula under Minn. Stat. § 176.061, subd.
6, applies only to portions of settlement or judgments
that the workers’ compensation insurer has a subrogation
interest. A workers’ compensation insurer does not have
a subrogation interest in loss of consortium damages
or other damages not recoverable through workers’
compensation such as pain and suffering. Therefore, when
proceeds of a settlement include damages recoverable and
not recoverable by workers’ compensation, the workers’
compensation subrogation recovery may be determined in
one of two ways.
Worker’s Compansation continued on page 13
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Worker’s Compansation continued from page 12
First, the injured employee may elect to just apply the
allocation formula under Minn. Stat. § 176.061(6) to the
entire settlement amount. Second, the injured employee
may elect to have the district court allocate the proceeds of
the settlement between recoverable and non-recoverable
damages and apply the allocation formula under Minn.
Stat. § 176.061(6) to only the recoverable damages. This is
referred to as a “Hennings” hearing. If the injured employee
elects a Hennings hearing, they forfeit their statutory right
to one-third of the recovery and only that portion of costs
attributable to recoverable damages is considered. The
workers’ compensation division may hold concurrent
jurisdiction with the district court to make the allocation
between recoverable and non-recoverable damages.
Naig and Reverse-Naig Settlements
A Naig release occurs between the injured employee
and tortfeasor whereby they resolve all damages not
compensable under the WC Act (i.e. pain and suffering,
emotional distress, and loss of consortium); the WC
subrogation claim is left intact. A reverse-Naig occurs
between a third-party tortfeasor and WC insurer or selfinsured employee whereby they resolve WC subrogation
claims and contribution claims, if any; the injured
employee may still pursue their claim for damages not
recoverable under the WC Act.
Notice of Intent to Settle
No matter what type of settlement is entered into, Minn.
Stat. § 176.061 requires that notice of intent to settle
be given to the WC insurer within a reasonable time.
Specifically, Minn. Stat. § 176.061, subd. 8a, states that “a
settlement between the third party and the employee is not
valid unless prior notice of the intention to settle is given
to the employer within a reasonable time.” The statute
is silent on whether it is the employee or the third-party
tortfeasor who must provide notice of intention to settle
within a reasonable time, or what constitutes “a reasonable
time.” A best practice would be to provide at least a thirtyday notice to the WC insurer of intention to mediate or
otherwise begin settlement negotiations.
The third-party tortfeasor is exposed to future liability if
improper notice if given. Minn. Stat. § 176.061 explicitly
states that a settlement is not valid unless prior notice is
given. If inadequate notice is provided, the WC subrogation
claim remains intact, and the WC insurer may commence
a separate lawsuit against the third-party tortfeasor. The
WC insurer may also seek to void the entire settlement
agreement, although this remedy is rarely requested.
Typically, the WC insurer will demand its share of the
settlement pursuant to statutory formula to avoid the costs
and risks of pursuing the claim solo.

Notice of negotiations via a Naig-release must be given
to the insurer-employer in a manner and time to provide
the WC insurer or self-insured employer a reasonable
opportunity to participate in the negotiations or intervene.
If inadequate notice of settlement negotiations is provided,
the WC insurer or self-insured employer retains its right
to subrogation against the third-party tortfeasor. The WC
insurer or self-insured employer steps into the shoes of the
injured employee. Typically, the WC insurer will intervene
as a matter of right upon notice of intent to settle. The
subrogation recovery is no longer subject to the statutory
formula and dollar-for-dollar collection against the thirdparty tortfeasor occurs.
After a Naig-release, the WC insurer may proceed either
under the company name or the name of the injured
employee. The WC insurer bears the burden to prove
liability and damages by a preponderance of the evidence.
THE FUTURE
The subrogation rights of a WC insurer differ from those
of a traditional health care provider or health insurer.
The WC insurer has statutory, and not merely equitable,
subrogation right. Minn. Stat. § 176.061 requires an
injured employee to provide a WC insurer notice of
commencement of a lawsuit and notice of trial. Section
176.061, more importantly, requires notice of intent to settle
be given to the WC insurer; this notice may come from,
for example, the injured employee, the injured employee’s
attorney, the third-party tortfeasor, or the third-party
tortfeasor’s insurer. The third-party tortfeasor may suffer
actual prejudice if notice of intent to settle, even if via a
Naig Settlement, is not provided the WC insurer—any
settlement is void as to the subrogation claim against
the third-party tortfeasor. Third-party tortfeasors should
provide notice to the WC insurer to avoid this prejudice
and unnecessary litigation regarding the validity of a
settlement agreement.
WC insurers are becoming well versed in their subrogation
rights and are walking away from low-ball offers. WC
insurers are working with their employers to fine-tune
real-time investigations and identify injuries with potential
subrogation rights. The practice of settling the injured
employee’s claim first, with the expectation that the WC
insurer will follow suit and take whatever offer is thrown
their way, is becoming less effective. Particularly in high
exposure cases with excess limits, the WC insurer is willing
to take a gamble. This renders it especially important for
defense attorneys to know the rules of the game.
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SAME AS IT EVER WAS: LAMBERTSON
CONTRIBUTION IN A POST-FISH V.
RAMLER WORLD

By Rachel Beauchamp and Peter Lindberg; Cousineau, Van Bergen, McNee & Malone, P.A.
INTRODUCTION
And you may find yourself as a third-party tortfeasor in a
workplace injury case.
And you may find yourself with a large subrogation interest
asserted against you.
And you may say to yourself “THIS IS NOT MY FAULT.”
And you may ask yourself, well, “what are my Lambertson
contribution rights?”
Questions of equity and legal strategy arise when both
an employer and a third-party are at fault for an incident
that injured an employee. Is it “fair” to allow the workers
compensation carrier to recover in subrogation when
its own fault played a substantial role in bringing about
the injury? And, is it “fair” that a third-party must pay
damages to the injured party for which an employer is at
fault? Certainly, civil defense attorneys, and our alleged
third-party tortfeasor clients, would answer “no” to both
of these questions.

However, for many years, third-party tortfeasors were
simply out of luck. There was little a third-party tortfeasor
could do in cases where the employer bore a large
percentage of fault. The injured employee was entitled to
bring a tort action against the non-employer tortfeasor,
and the employer was entitled to assert its workers’
compensation subrogation interest as part of that action.
And, there was no statute or precedent that would allow
a third-party tortfeasor to assert a claim for contribution
against the employer.
That all changed when Lambertson v. Cincinnati Welding Corp.
was decided. 257 N.W.2d 679 (Minn. 1977) In Lambertson,
the Minnesota Supreme Court determined that although
there could be no common liability between an employer
and a third-party tortfeasor due to the operation of the
Workers’ Compensation Act, a third-party tortfeasor did
have a right to contribution against an at-fault employer.
That contribution claim was capped at the amount of
workers’ compensation paid or payable, which was later
codified at Minnesota Statutes Section 176.061 subd. 11.
Same as It Ever Was continued on page 15
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Same as It Ever Was continued from page 14
The Minnesota Supreme Court’s recent decision in Fish
v. Ramler Trucking, Inc. settled open questions about the
application of Section 604.02 and the application of joint
and several liability between employers and third-party
tortfeasors in the context of Lambertson contribution actions.
935 N.W.2d 738 (Minn. 2019). Fish reaffirmed that there
is no joint and several liability between employers and
third-party tortfeasors, and confirmed that the third-party
tortfeasor must pay the full amount of the award to the
employee and later seek contribution against the employer
to the extent possible. In light of the court’s recent ruling in
Fish, it is a good time to review the mechanics of Lambertson
contribution actions and its litigation impact on employers
and third-party tortfeasors.
EMPLOYERS OWE WORKERS’ COMPENSATION
BENEFITS REGARDLESS OF FAULT
Implementation of the workers’ compensation system
involved a grand compromise; in exchange for being forced
to compensate workers for injuries regardless of fault,
employers are generally immunized from tort liability for
a workplace incident that injures an employee (there are
narrow exceptions to this exclusivity). Minn. Stat. § 176.001.
An employer “is liable to pay compensation in every case
of personal injury or death of an employee arising out of
and in the course of employment without regard to the
question of negligence”. Minn. Stat. § 176.021. In exchange,
the employer’s liability to pay compensation is governed
by the Act and “is exclusive and in the place of any other
liability”. Minn. Stat. § 176.031.
This system makes sense when a workplace injury involves
only an employer and an employee. But it becomes
complicated when an injured employee also has a claim
against an at-fault tortfeasor.
EMPLOYEE HAS A RIGHT TO RECOVER DAMAGES
AGAINST AN AT-FAULT TORTFEASOR
An employee’s recovery of workers’ compensation benefits
is not a complete recovery of damages from an injury;
workers’ compensation pays only partial lost wages and
does not compensate an employee for general damages (i.e.
pain and suffering). Minn. Stat. §176.061. As a result, the
employee retains the right to bring a tort claim against a
non-employer at-fault party. Id. at subd. 5.

EMPLOYER HAS A RIGHT TO SUBROGATION
AGAINST AT-FAULT TORTFEASOR
If the employee’s injury was caused by the fault of a
third-party tortfeasor, the employer has a right to recover
workers’ compensation benefits paid. Minn. Stat. §176.061.
If the action to recover damages is prosecuted by the
employee, the employer receives subrogation according
to a distribution formula. Id. However, if the employer
directly pursues the at-fault tortfeasor (either because
the employee chose not to pursue the claim or because
the employee settled the case on a Naig basis), then the
employer’s right of subrogation is for the entire amount
of workers’ compensation benefits without regard for the
statutory formula. Id.
AN ALLEGED TORTFEASOR HAS A RIGHT TO…
WHAT, EXACTLY?
Per the above scheme, everyone has their pound of flesh from
the at-fault tortfeasor; the injured party gets compensated
for general and special damages and the employer gets to
recover the amounts paid for an employee’s injury that was
caused by someone else’s fault.
But what if the tortfeasor believes that the employer has
some, or the majority, of-fault for the injury-causing
incident? In this scenario, an alleged tortfeasor must decide
whether to allege a claim for contribution against the
employer. And this is when the complicated mechanics of
Lambertson liability come into play.
LAMBERTSON LIABILITY
Although an employee cannot sue their employer for civil
damages, an alleged non-employer tortfeasor has the right
to bring a contribution claim against an employer that they
believe is at fault for the injury-causing incident. Lambertson
v. Cincinnati Welding Corp., 257 N.W.2d 679 (Minn. 1977) and
Minn. Stat. § 176.061 subd. 11. But, because the employer
has no direct liability to the employee, regardless of the
percentage of fault attributable to the employer, there is
never “common liability” between the employer and the
non-employer tortfeasor. As a result, the courts reached
a second great compromise, which is often referred to as
“Lambertson liability”. Id.
Same as It Ever Was continued on page 16
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Before Lambertson, employers were not liable in contribution
at all and were recovering the amounts paid in workers’
compensation in their subrogation claims, even in cases
where their own fault was a cause of the employee’s
injury. See Hendrickson v. Minnesota Power & Light Co., 258
Minn. 368, 104 N.W.2d 843 (Minn. 1960). However, after
Lambertson, non-employee tortfeasors could now bring a
contribution action against the employer, but their recovery
against the employer could never exceed the employer’s
workers’ compensation subrogation interest, regardless of
the percentage of fault allocated to the employer.

tortfeasor brought a claim for contribution against his
employer. The employer settled out of both cases. After
trial, a jury found Fish 5% negligent, his employer 75%
negligent, and the third-party tortfeasor 20% negligent.
Fish v. Ramler Trucking, Inc., 923 N.W.2d 337 (Minn. Ct. App.
2019). The tortfeasor made a post-trial motion to reduce the
judgment so that the tortfeasor would owe only 20% of the
final award—the amount attributable to its own negligence.
Id. The district court agreed that Section 604.02 governed
the claim and that the tortfeasor would only owe the award
in accordance with its own percentage of fault. Id.

Lambertson therefore removed one inequity; at-fault
employers would no longer be able to recover their
full subrogation claim if they bore fault for the injurycausing incident. However, it left a second inequity; under
Lambertson, a tortfeasor that was 5% at fault would still owe
the entire award to the claimant, while the 95% at-fault
employer would only owe the third-party tortfeasor the
amount of its subrogation interest. Under this allocation,
a minimally at-fault third-party tortfeasor was clearly
paying well in excess of any damages actually caused by
the tortfeasor’s percentage of fault.

The order was appealed, and first the Minnesota Court of
Appeals and then the Minnesota Supreme Court held that
Section 604.02 does not govern the ultimate liability for
jury awards involving claims for contribution against an
employer. Fish v. Ramler, 935 N.W.2d 738 (Minn. 2019). Both
courts explained that because workers’ compensation is the
sole remedy against an employer, an employer and a thirdparty tortfeasor can never be “severally liable” (because the
employer can never be “liable” to the employee). Instead,
Fish affirmed the principles of Johnson v. Raske Building
Solutions, 276 N.W.2d 79 (Minn. 1979) finding that the thirdparty tortfeasor was required to pay the full amount of any
award to the employee. Fish also went on to affirm that the
third-party’s only recourse against the negligent employer
was to recover contribution under Minn. Stat. § 176.061
subd. 11 and Lambertson, the amount of which is capped
at the amount of the employer’s workers’ compensation
subrogation interest as calculated under the formula set
out in Minn. Stat. § 176.061 subd. 6. As noted elsewhere,
this limited right of contribution can create inequities for
the third-party tortfeasor.

Lambertson was decided in 1976; in 2003, Minnesota
Statutes Section 604.02 was amended to ensure that joint
and severally liable individuals paid tort awards only
according to their own percentage of fault. Minn. Stat. §
604.02, subd. 1. After this amendment, attorneys questioned
whether Section 604.02 now governed tort claims with
both employers and third-party tortfeasors such that the
tortfeasor could only be required to pay according to their
own percentage of fault.
In Kempa v. E.W. Coons, Co., the Minnesota Supreme
Court held that the enactment of Section 604.02 had not
changed the analysis for employer contribution set forth in
Lambertson. 370 N.W.2d 414, 420 (1985). But, in Gaudreault
v. Elite Line Services, the U.S. District Court for the District
of Minnesota held that Minnesota Statutes Section 604.02
applied in the context of Lambertson actions. 22 F. Supp.
3d 966 (D. Minn. 2014). In Gaudreault, the court found that
unless the prerequisites for joint and several liability were
satisfied, a third-party tortfeasor was only responsible for
paying its fair share in proportion to the percentage of fault
allocated to it (i.e. it was not responsible for paying the
share of fault chargeable to the employer).

WAIVE AND WALK

FISH V. RAMLER TRUCKING, INC., 935 N.W.2D 738
(MINN. 2019).

In addition, Subdivision 11 provides: “the employer may
avoid contribution exposure by affirmatively waiving,
before selection of the jury, the right to recover workers’
compensation benefits paid and payable, thus removing

Fish v. Ramler Trucking, Inc. has now confirmed that there
is no joint and several liability in the context of Lambertson
contribution actions despite the enactment of Section 604.02.
935 N.W.2d 738 (Minn. 2019). Fish was injured in a workplace accident. He brought a personal injury claim against
a non-employer tortfeasor (Ramler) and the non-employer
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Fish also noted that the Minnesota legislature had approved
the Lambertson compromise because the 2000 amendments
to the Workers’ Compensation Act ratified and codified the
procedure created by Lambertson. 935 N.W.2d at 744.
Section 176.061, subd. 11, provides: “any nonemployer
third-party who is liable has a right of contribution against
the employer in an amount proportional to the employer’s
percentage of fault but not to exceed the net amount the
employer recovered pursuant to subdivision 6 . . .”. This
mirrors and codifies the Lambertson decision.

Same as It Ever Was continued on page 17
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compensation benefits from the damages payable by any
third party”. The amount of workers’ compensation paid
and payable is then treated as a collateral source offset
following a jury trial (for any damages duplicated). Id.
In other words, an employer may “waive and walk”
to opt out of the civil litigation procedure entirely if it
appears its percentage of fault would negate any workers’
compensation subrogation recovery.
HOW IS THE AWARD PAID AFTER A JURY TRIAL?
Fish also confirmed that following trial, payments are to be
made as described in Johnson v. Raske Building Systems, 276
N.W.2d 79 (Minn. 1979):
1.) the non-employer tortfeasor is required to pay
the full amount of the award (minus any amount
for the plaintiff’s own negligence and after all
offsets, etc.) to the employee/plaintiff; then,
2.) the employer then pays the third-party
tortfeasor an amount that represents the lesser
of its percentage of negligence or its workers’
compensation subrogation interest (as calculated
using the “net formula recovery”); then,
3.) the plaintiff-employee reimburses the employer
for workers’ compensation paid to date pursuant
to the formula set out in Minn. Stat. § 176.061
subd. 6.
This seems like a messy and circular way to address an
award. And, as a practical matter, the parties may calculate
numbers and simply treat it as an offset. However, where
two separate insurers are involved on the employer side,
the circular nature of the contribution award may lead to
some interesting conflicts.
WHO IS PAYING THE CONTRIBUTION AWARD?
The question of who is paying what money in the case
of a jury award can lead to unique conflicts and/or
strategic decisions in a Lambertson contribution case. The
non-employer tortfeasor’s liability coverage covers tort
damages within the limits of insurance liability assessed
against the non-employer tortfeasor, with any excess award
owed by the individual tortfeasor. But for the employer,
the applicable coverage arises under the workers’
compensation insurance policy procured by the employer.
Coverage A versus Coverage B
Benefits payable to the injured employee pursuant to the
Workers’ Compensation Act are payable under Coverage
A. However, the employer’s Lambertson liability to the
non-employee tortfeasor is covered by Coverage B to the

workers’ compensation insurance policy (i.e. not under the
liability/GCL policy held by the employer). These are two
separate pools of coverage within workers’ compensation
insurance policies (similar to separate coverages for PIP,
liability, UM/UIM in auto accident cases).
Ordinarily Coverage A and Coverage B exist under the
same policy. However, differences between the two
coverages can cause complications. There is no dollar
limit to liability under Coverage A, while the Coverage
B will have a firm dollar limit. There are cases in which
the Lambertson exposure is greater than the available limits
under Coverage B, which can cause employers to give up
a valuable subrogation interest. There could be cases in
which the subrogation interest is larger than the Lambertson
contribution exposure (which would ordinarily mitigate
against waiving and walking), but the employer may waive
and walk anyway because the Coverage B limits are low
and failure to settle would expose the employer to newmoney exposure to the non-employee tortfeasor (e.g. WC
subro = $400,000, Lambertson exposure $300,000, Coverage
B limits = $100,000).
Conflicts between Coverage A and Coverage B Insurers
It is also possible for an employer to contract with two
separate workers compensation insurers, one to provide
Coverage A and one to provide Coverage B. This can lead
to a conflict, wherein a Coverage A insurer may not want
to waive and walk and give up its possible subrogation
interest despite the risk of a large contribution award,
because any liability to the employer will be covered by a
separate insurer who has issued Coverage B.
Situations involving loaned workers/temp workers can
also cause these conflicts. Contractual arrangements
between the temp agency and the location placed may
specify that one may carry Coverage A and the other may
carry Coverage B. For example, a contract between a temp
agency and a factory where workers are placed may specify
that temp agency will carry Coverage A and be responsible
for paying workers’ comp benefits owed to the employee.
However, that same contract may explicitly (or implicitly)
state that the temp agency will not be responsible for any
Lambertson liability incurred as the result of workplace
injuries. This is logical, because it would be the factory’s
(not the temp agency’s) negligence that would have caused
the accident. But in a Lambertson liability case, there may
again be the conflict between the right of the Coverage
A insurer to pursue subrogation, and the concerns of the
Coverage B insurer as to the risk of a large Lambertson
award.
Same as It Ever Was continued on page 18
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EXAMPLES OF LAMBERTSON ALLOCATIONS
Lambertson liability, and its impact on your case, is best
understood in its practical application.
HYPOTHETICAL I

HYPOTHETICAL II

Factual Scenario

Factual Scenario

Gross Verdict:
Workers’ Comp Paid:
Costs of Collection:

$100,000
$40,000
$33,000

Fault Allocation:
A. Employee = 10%
B. Non-Employer Tortfeasor = 80%
C. Employer = 10%
Step 1
Non-employer tortfeasor pays $90,000 to plaintiff.
Step 2
Employer pays to non-employer tortfeasor per its percentage
of fault, but its liability is capped at amount of its workers’
comp subrogation interest as calculated by Minn. Stat. §
176.061 subd. 6.
$90,000 net recovery to employee minus $33,000 costs
of collection = $57,000
$57,000 minus 1/3 (Plaintiff’s guaranteed share) =
$38,000 available for workers’ comp subrogation
WC formula: [$40,000 WC paid – (($33,000 cost of
collection ÷ $90,000 plaintiff’s net recovery) x
$40,000) = $25,333 workers’ comp subrogation interest]
$38,000 minus $25,333 = $12,667 to plaintiffemployee, but counts as future credit to workers’
compensation insurer.
Employer’s Lambertson contribution liability would be
capped at $38,000

Gross Verdict:
Workers’ Comp Paid:
Costs of Collection:

$100,000
$40,000
$33,000

Fault Allocation:
A.
Employee = 10%
B.
Non-Employer Tortfeasor = 10%
C.
Employer = 80%
Step 1
Non-employer tortfeasor pays $90,000 to plaintiff (even
though it is only 10% at fault).
Step 2
Employer pays to non-employer tortfeasor per its percentage
of fault, but its liability is capped at amount of its workers’
comp subrogation interest as calculated by Minn. Stat. §
176.061 subd. 6.
$90,000 net recovery to employee minus $33,000 costs of
collection = $57,000
$57,000 minus 1/3 (plaintiff’s guaranteed share) =
$38,000 available for work comp subrogation
WC formula: [$40,000 WC paid – (($33,000 cost of
collection ÷ $90,000 plaintiff’s net recovery) x 		
$40,000) = $25,333 workers’ comp subrogation interest]
$38,000 minus $25,333 = $12,667 to plaintiff-employee,
but counts as future credit to workers’ compensation
insurer.
Because the employer is 80% at fault, if it was paying a
proportional share, it would pay $80,000 of the award.
However, employer’s Lambertson contribution liability is
capped at $38,000.

Because the employer’s fault is 10%, employer will pay
$10,000 to non-employer tortfeasor, (cap is not reached, no
reason to “waive and walk” because the employer’s fault is
minimal).

Employer pays $38,000 to non-employer tortfeasor.

Step 3
Employee must reimburse employer under Minn. Stat. §
176.061 subd. 6(c). Apply WC formula (as above) = employee
reimburses employer $25,333.

Step 3
Employee must reimburse employer under Minn. Stat. §
176.061 subd. 6(c). Apply WC formula (as above) = employee
reimburses employer $25,333.

Same as It Ever Was continued on page 19

18 MN DEFENSE s SPRING 2020

Same as It Ever Was continued from page 18
Because the employer’s Lambertson exposure is higher than
its subrogation interest, if the case were accurately evaluated
early on, there would be good incentive to waive and walk
in this scenario. In that circumstance, the non-employer
tortfeasor is entitled to a collateral source offset of $40,000.
This still results in an inequitable outcome for the thirdparty tortfeasor, who now must make a net payment to the
plaintiff of $50,000 (even though their percentage of fault
would dictate a $10,000 payment).
NOW WHAT?
Now that you understand every aspect of Lambertson liability,
you can properly evaluate and strategize for your case.
If you are representing an employer defending a Lambertson
claim, it is essential to give clients an honest breakdown of the
likely range of fault to be attributed to your employer client,
their Lambertson exposure, possibility of any recovery on the
workers’ compensation subrogation side, and the effect of
their coverage limits on their possible individual liability
in a worst-case scenario. Because the recovery right often
belongs to the insurance company, and the same insurance
company is also often paying defense costs, a “waive and
walk” under Minn. Stat. § 176.061 subd. 11 may make sense
even in cases where there is a decent chance of at least some
subrogation recovery.
When representing third-party non-employer tortfeasors,
you first need to be able to examine and give information
as to the likely allocation of fault to an employer, if any.
Then, you need to be able to explain both the procedure
for adding the employer and the range of outcomes. What
is the employer’s subrogation interest worth? What are the
Lambertson contribution rights worth? Is the employer going
to “waive and walk” leaving you with a collateral source
offset for workers’ compensation paid? Are there strategic
considerations that would mitigate for or against settling
with the employee on a Naig release prior to trial? Are there
strategic considerations that would mitigate for or against
settling the workers’ compensation subrogation interest on
a reverse-Naig prior to trial?

Obviously, the hardest conversations about Lambertson
liability are the cases with severe injuries, large employer
liability, and only a small amount attributable to your
client (and virtually none to the injured employee). It is our
experience that tortfeasors and insurers are often unfamiliar
with the mechanics of how these Lambertson contribution
actions actually work, and can be surprised (and quite
unhappy) to learn that they may be responsible for paying
a large award despite the fact that the employer may bear
the majority of the fault. Both the client and insurer should
be advised of the mechanics of how these actions work and
explicitly informed of the inherent limitations of Lambertson
contribution actions as early as possible to avoid “sticker
shock” or confusion later in the case.
CONCLUSION
The workers’ compensation system’s grand compromise
was trading away the litigation rights of individual injured
employees to obtain general damages from employers
in exchange for a guaranteed safety net for all injured
employees regardless of any employer fault. The policy
goals and considerations of the grand compromise are
mirrored in the smaller compromise in Lambertson, Johnson,
and Section 176.06, subd. 11, and now confirmed again in
Fish. The courts will prevent employers from receiving a
subrogation windfall when their own misconduct causes
injury and will offset the workers compensation benefits
against the tortfeasor’s fault. But they will not require
employers to participate as parties with full civil liability in
contribution in a tort action and, as part of these bargains,
they will require an at-fault tortfeasor to bear an inequitable
share of damages in certain actions in support of the
public policy goal of complete compensation for injured
employees.
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VILLAGE LOFTS ENSURED REPOSE
FOR CONDO CONTRACTORS, AND
CLARIFIED THE LAW GOVERNING TWO
HARBORS SETTLEMENTS. HERE’S HOW.
By Jon Zentner, Steven Erffmeyer and Jeff Markowitz, Arthur Chapman Kettering Smetak & Pikala, P.A.
The authors of this article had the privilege of representing
Kraus-Anderson Construction Company (“KA”) through
the five-year Village Lofts litigation (2015-2020), which
recently concluded with a decisive win for the construction
industry at the Minnesota Supreme Court. The lawsuit
arose from alleged defects in the heating, ventilation,
and air-conditioning (“HVAC”) systems in condominium
buildings. The resulting district court, Minnesota Court of
Appeals, and Minnesota Supreme Court decisions provide
guidance and clarity both for contractors performing
work in Minnesota and for construction litigators. These
decisions offer valuable insight into how the 10-year
“improvement to real property” statute of repose, Minn.
Stat. § 541.051, subd. 1(a), applies to common-law claims,
and claims alleging breach of the warranties in Minn. Stat.
§ 327A.02, subd. 1 (“327A claims”), in the context of condodefect claims. Moreover, and more broadly applicable, the
Court of Appeals (affirming the district court) gave rare
published insight into the law governing “Two Harbors
settlements”.

This article will analyze and parse out the key points from
Village Lofts.
BACKGROUND
The case involved multi-party construction defect litigation
associated with the Village Lofts at St. Anthony Falls
(“Village Lofts”), which is a two-building condominium
complex located in northeast Minneapolis. Housing
Partners III-Lofts, LLC (“HP”) served as developer for
Village Lofts. KA was general contractor. Additionally,
a number of subcontractors were involved. The alleged
defects related to the heating, ventilation, and airconditioning (“HVAC”) systems.
The plaintiff Village Lofts at St. Anthony Falls Association
(“the Association”) allegedly discovered a leak traced to the
HVAC system in one of the buildings (“Building A”), and
Village Lofts continued on page 21
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Village Lofts continued from page 20
believed similar defects existed in the HVAC systems in
both Building A and the other building (“Building B”). The
Association sued HP, KA, and others for negligence and
breach of contract. The Association also sued HP and KA
for breach of the Minn. Stat. § 327A.02, subd. 1 warranties.
The cross-claims asserted between the parties importantly
included HP’s indemnity and contribution claims against
its co-defendants.
The defendants’ central defense to the Association’s
claims was the 10-year statute of repose in Minn. Stat.
§ 541.051, subd. 1(a), applicable to claims that arise from
an “improvement to real property.” Faced with a potential
bar of all claims, the Association chose to enter into a
Two Harbors settlement with HP as—in the Association’s
words—an “end around” the 10-year statute of repose.
Because HP’s indemnity-and-contribution claims were
subject to a more favorable 12-year statute of repose,
the Association arguably would be able to pursue its
claims against KA and the subcontractors, despite the
Association’s direct claims being barred. See Minn. Stat.
§ 541.051, subds. 2, 4 (two-year extension for contributionand-indemnity claims). The Association essentially
tried to buy HP’s contribution and indemnity claims for
$10,000 and a $665,000 promissory note payable only
out of proceeds from HP’s claims against KA and the
subcontractors. See Vill. Lofts at St. Anthony Falls Ass’n v.
Hous. Partners III-Lofts LLC, 924 N.W.2d 619, 625 (Minn.
App. 2019) (Village Lofts I). In exchange, HP would obtain
a release from the Association’s claims against HP. Id.
Well into the Two Harbors negotiations, KA and the
subcontractors moved for summary judgment based
on the statute of repose. HP did not. The day after the
Association and HP finalized the settlement, the district
court—the Honorable Judge Laurie Miller—entered
summary judgment for all defendants, HP included. The
Association asked the court to correct “a clerical error”
by removing HP from the summary-judgment order.
The court did so. Village Lofts at St. Anthony Falls Ass’n v
Housing Partners III-Lofts, LLC, No. 27-CV-15-19425, 2016
WL 11591501, at *1 (Minn.Dist.Ct. Oct. 05, 2016). Only after
that did the Association disclose the settlement, and ask
the court to approve it.
The district court permitted discovery into the Two Harbors
settlement “[b]ecause Two Harbors settlement agreements
may be invalidated for a variety of rationales, including
Miller-Shugart, Moberg, and Mary Carter issues, and
showings of collusion or unreasonableness.” Vill. Lofts at
St. Anthony Falls Ass’n v Housing Partners III-Lofts LLC, No.
27-CV-15-19425, 2017 WL 11112443, at *9 (Minn.Dist.Ct.
Apr. 14, 2017). Meanwhile, KA and a subcontractor moved
for summary judgment on HP’s behalf.
The district court declined to approve the settlement
because it was “unreasonable, collusive, was not timely
disclosed to the non-settling Defendants.” Vill. Lofts at
St. Anthony Falls Ass’n v Housing Partners III-Lofts, LLC,

No. 27-CV-15-19425, 2017 WL 11112441, at *1 (Minn.Dist.
Ct. Sep. 05, 2017). The parties disputed whether KA and
the subcontractor had standing to move for summary
judgment on HP’s behalf. The court did not address that
issue, but ordered summary judgment to HP “sua sponte.”
Id. at *14.
The parties jointly moved the court to certify a partial final
judgment under Minn. R. Civ. P. 54.02, as to the repose and
Two Harbors issues. The court granted that motion.
The Minnesota Court of Appeals (1) affirmed the rejection
of the Two Harbors settlement, (2) affirmed summary
judgment on the common-law claims, but (3) reversed
summary judgment on the 327A claims. Village Lofts I, 924
N.W.2d at 638.
The Minnesota Supreme Court (1) declined to review the
Two Harbors decision, (2) affirmed summary judgment
on the common-law claims, and (3) reinstated summary
judgment on the 327A claims. Vill. Lofts at St. Anthony Falls
Ass’n v. Housing Partners III-Lofts, LLC, et al., 937 N.W.2d
430 (Minn. Jan. 15, 2020) (“Village Lofts II).
MEANINGFUL REPOSE FROM COMMON-LAW AND
327A LIABILITY
This Village Lofts condo-defect litigation addressed how the
10-year statute of repose applies to common-law and 327A
claims. For common-law claims, the trigger of the repose
period is “substantial completion of the construction.”
Minn. Stat. § 541.051, subd. 1(a). For 327A claims, the
trigger is by “the warranty date,” Village Lofts II, 937 N.W.2d
at 436-37 (citing Minn. Stat. § 541.051, subds. 1, 4; Day
Masonry v. Indep. Sch. Dist. 347, 781 N.W.2d 321, 326 & n.6
(Minn. 2010)); see also Gomez v. David A. Williams Realty &
Constr., Inc., 740 N.W.2d 775, 781 (Minn. App. 2007); Vill.
Lofts at St. Anthony Falls Ass’n v Housing Partners III-Lofts,
LLC, No. 27-CV-15-19425, 2017 WL 11112441, at *20 (Minn.
Dist.Ct. Sep. 05, 2017) (thoughtful district court analysis).
Although the triggering events are different, the purpose
of the statute of repose in both contexts is the same:
The statutory limitation period is
designed to eliminate suits against
architects, designers and contractors who
have completed the work, turned the
improvement to real property over to the
owners, and no longer have any interest
or control in it. The statute helps avoid
litigation and stale claims which could
occur many years after an improvement
to real property has been designed,
manufactured and installed.
Village Lofts II, 937 N.W.2d at 439-440 (quotation omitted).
Village Lofts continued on page 22
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Common-Law Claims
A core problem for the Association’s common-law claims
was that, if Buildings A and B were treated as separate
“improvement[s],” there was no question that the statute
of repose barred all claims for each of them independently.
Village Lofts II, 937 N.W.2d at 443. To the Court of Appeals,
the Association argued that Building A was not substantially
completed until the last two units’ certificates of occupancy
were issued, even though certificates of occupancy were
issued for 37 other units and for the common areas. Village
Lofts I, 924 N.W.2d at 629-30. But, as the Court of Appeals
concluded, “[t]he concept of ‘substantial completion’
necessarily is different from the concept of perfect
completion; substantial completion requires only that the
construction be ‘sufficiently completed.’” Id. (quoting Minn.
Stat. § 541.051, subd. 1(a)). The Association did not make
this argument to the Supreme Court.
To avoid this problem, the Association argued that Buildings
A and B were a single improvement, with a single statute
of repose. Under that single-improvement theory, the
Association’s common-law claims would not be time barred
because Building B’s substantial-completion date was less
than 10 years after alleged discovery of the alleged HVAC
defect in Building A.
The Supreme Court rejected that theory, based on the wellestablished Pacific Indemnity factors, with a twist. A Section
541.051 “improvement” is “a permanent addition to or
betterment of real property that enhances its capital value
and that involves the expenditure of labor or money and
is designed to make the property more useful or valuable
as distinguished from ordinary repairs.” Village Lofts II, 937
N.W.2d at 443 (quoting Pac. Indem. Co. v. Thompson-Yaeger,
Inc., 260 N.W.2d 548, 554 (Minn. 1977)). The Court concluded
that each condominium building “unquestionably” satisfied
that definition. Id. So did the Court of Appeals. Village Lofts
I, 924 N.W.2d at 627-28.
The Supreme Court took the analysis one step further. It
concluded further analysis was required because the factors
would likewise be satisfied if the Buildings were treated as
a single improvement. Village Lofts II, 937 N.W.2d at 443. To
resolve the issue, it looked to the repose statute’s purpose:
“to avoid litigation and stale claims that could occur many
years after those involved in constructing improvements
have turned the improvement over to the person or entity
who hired them.” Id at 444 (quotation omitted). “The
Legislature intended that the statute of repose starts running
when the contractor can turn a building or project over to
the person who hired the contractor to use for the purposes
for which the building or project was constructed.” Id.
The Court distilled that conclusion down to a two-part
holding:

In summary, we hold that a building or
project is a separate improvement that
triggers the repose period under section
541.051 when the building or project
(1) satisfies our case law definition of
“improvement” and (2) may be turned
over to the person who hired the entities
doing the construction for the purpose for
which it was intended.
Village Lofts II, 937 N.W.2d at 445.
Applying that holding, the Court affirmed summary
judgment on the common-law claims. Besides the fact
that Buildings A and B each satisfied the Pacific Indemnity
factors, “[t]he construction of Buildings A and B proceeded
under separate and independent contracts between [HP]
and [KA].” Village Lofts II, 937 N.W.2d at 445-46. “[KA]
turned over Building A to [HP] for the purpose for which it
was intended before Building B was completed.” Id. Indeed,
by November 2003, the City of Minneapolis had issued a
certificate of occupancy for Building A, HP had sold at least
40 Building A units, and, “critically,” that was even though
“construction of Building B was only in the beginning
phases under a separate contract and it would be nearly
another year before it was completed.” Id. at 446.
The Association argued that this focus on the construction
was misplaced, and that the courts should, instead, focus on
“the understanding and expectations among [HP] . . .and the
purchasers of each condominium unit.” Village Lofts II, 937
N.W.2d at 444-45. It pointed to evidence that HP marketed
and sold the units “as part of a unified development in
which owners of units in Building A would have access to
amenities in Building B and vice versa.” Id. at 445 n.11. “To
support its argument for a different focus, [the Association]
lean[ed] heavily on the consumer-protection purpose of the
MCIOA,” the Minnesota Common Interest Ownership Act.
Id. at 445. However, the Association did not sue for a breach
of any MCIOA warranty. Id.The Supreme Court noted, “The
purpose of the MCIOA is precisely to establish the legal
duties between condominium developers and purchasers
of condominium units; section 541.051 does not share that
purpose. “Village Lofts II, 937 N.W.2d at 445. “MCIOA claims
are not subject to the limitations period set forth in section
541.051.” Id. And, the Court continued:
Moreover, [the Association]’s focus on
protecting
condominium
purchasers
ignores that section 541.051 is not limited
to claims arising out of the construction of
condominiums, but governs a broad range
of claims arising out of improvements to
any type of real property. Accordingly,
it makes little sense to impose MCIOA
consumer-protection principles on a
general statute like section 541.051.Id.
Village Lofts continued on page 23
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As a side note to practitioners: you might be thinking that
the Court’s one-improvement-or-two issue also arises in
the mechanic’s lien context, which has its own case law for
sorting out whether two things are “separate construction
phases of the same overall construction project constitute
one continuous improvement.” Witcher Constr. Co. v. Estes
II Ltd. P’ship, 465 N.W.2d 404, 407 (Minn. App. 1991).
But the Supreme Court made clear in Village Lofts II that
these two worlds do not cross-pollinate: “our analysis
for determining what constitutes an improvement under
section 541.051 should have no bearing on our mechanic’s
lien case law.” Village Lofts II¸ 937 N.W.2d at 444 n.10. The
text of the statutes differs, as do their purposes (one is to
give contractors repose, and the other is to help them
“get paid”). Id. “So we can envision a situation where a
multi-building development may be multiple separate
improvements under section 541.051, yet be one continuous
improvement under the mechanic’s lien law.” Id.
327A Claims
With respect to the remaining 327A claims, the parties’
dispute centered on the meaning of “warranty date.”
The term “warranty date” serves two important purposes
for Chapter 327A. First, it is the trigger for one-, two-,
and 10-year statutory warranties in Minnesota Statutes
Section 327A.02, Subdivision 1. Second, it is the trigger
for the 10-year statute of repose as applied to 327A claims.
Minn. Stat. § 541.051, subd. 4; Village Lofts II, 937 N.W.2d at
436-37. Chapter 327A defines “warranty date,” along with
two other terms used in that definition: “initial vendee” and
“dwelling.” It defines “warranty date” as earlier of “(a) the
date of the initial vendee’s first occupancy of the dwelling;
or (b) the date on which the initial vendee takes legal or
equitable title in the dwelling.” Minn. Stat. § 327A.01, subd.
8 (emphasis added). It defines “initial vendee” as “a person
who first contracts to purchase a dwelling from a vendor for
the purpose of habitation and not for resale in the ordinary
course of trade.” Id., subd. 3 (emphasis added). And it
defines “dwelling”: “a new building, not previously occupied,
constructed for the purpose of habitation,” subject to listed
exclusions. Id., subd. 4 (emphasis added).
The Supreme Court concluded that the parties presented
“two reasonable interpretations of when the ‘warranty
date’ begins to run on a condominium.” Village Lofts II, 937
N.W.2d at 438. First (KA’s and HP’s interpretation), “the
warranty date for the whole building begins to run when
the first condominium unit owner occupies or takes title to
his unit.” Id. Second (the Association’s interpretation), “a
new warranty date arises for each unit when the owner of
that unit occupies or takes title to the unit.” Id. Although
KA and HP argued that their interpretation was the
unambiguous meaning of the 327A definitions, the Supreme
Court disagreed. It reasoned that “purchasing an undivided
interest in parts of a building is different than purchasing
the building.” Id. However, the Court ultimately sided with
KA and HP; reversed the Court of Appeals on this issue;

and held that, “[u]nder Minn. Stat. § 327A.01, subd. 8 (2018),
the warranty date for a condominium building is the date
on which the first buyer occupies or takes legal or equitable
title to any unit in the building.” Village Lofts II, 937 N.W.2d
at 432, 441. The Court did so for two primary reasons: the
text of the 327A definitions, and a 2004 amendment that
expressly extended the 541.051 statute of repose to 327A
claims.
As to the text, the Court reasoned that the Legislature’s use
of the word “building” to define “dwelling” was “a stronger
indicator of the Legislature’s intent (that a dwelling is the
entire building and not individual parts of a building) than
Village Loft’s focus on the textual confusion sown by the
ill-fit between the statute’s definition of ‘initial vendee’ and
its application to condominium units.” Village Lofts II, 937
N.W.2d at 438.
As to the 2004 amendment, the Legislature enacted it “with
the specific, narrow, and clear purpose to save builders from
facing ongoing liability years after they completed work
on the building.” Village Lofts II, 937 N.W.2d at 440. Citing
recordings from the legislative hearings, the Court observed
that “[l]egislators supported the 2004 amendment because
they were concerned that failing to amend section 541.051
would leave builders vulnerable to open-ended liability
that could last 20, 30, even 50 years.” Id. “[A]n interpretation
of section 541.051 that applies a different warranty date
for each unit would create the kind of uncertainty about
the length of a builder’s exposure to liability for statutory
warranty claims that the 2004 amendment was designed to
limit.” Id.
The Court recognized that 327A reflects a “general consumerprotection focus.” Village Lofts II, 937 N.W.2d at 439. But that
focus did not resolve the issue, “particularly because it does
not appear that the Legislature considered the application
of that definition to condominiums.” Id. Moreover, “[t]
he purpose of the statute of repose . . . provides a strong
counterbalance to the broad consumer protection offered by
chapter 327A.” Id. at 440.
It further recognized that, “if the warranty date is determined
by the first buyer to occupy or take title to any unit in the
building, future unit buyers may lose the 1-year and 2-year
warranties provided for in section 327A.02.” Village Lofts
II, 937 N.W.2d at 441. Although “not indifferent to that
result,” the Court explained that “chapter 327A is not the
only source of protections for condominium owners.” Id.
“MCIOA provides a host of implied and express warranties
exclusively for condominium buyers.” Id. (citing Minn.
Stat. §§ 515B.4-112–.4-115). And, “[m]any defects covered
by the 1-year and 2-year statutory warranties in section
327A.02, subdivision 1(a)–(b), may also be covered by
MCIOA warranties.” Id. “The MCIOA statute of limitations
provisions also demonstrate that the Legislature knows
Village Lofts continued on page 24
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how to explicitly establish limitations rules for warranty
claims related to units.” Id. (citing Minn. Stat. § 515B.4115(c)). “That it did not make such distinctions in chapter
327A is a clue that the Legislature did not intend to create
unit-specific warranties under chapter 327A.” Id.
From there, the Court’s analysis for affirmance was
straightforward. The Association’s 327A claims accrued
in May 2015, when the Association notified HP and KA of
allegedly poor HVAC piping. Village Lofts II, 937 N.W.2d
at 437. The warranty date for each building was more
than 10 years earlier, when the first unit of each Building
was occupied by the unit buyer. See id. “Because the first
warranty deed for a unit in each building was issued before
2005, the statutory claims are time-barred.” See id.
As a note to practitioners, although Village Lofts II gave us
clarity on how to apply the statute of repose to 327A claims
in the condo context, it also leaves some uncertainty as to
whether the 327A warranties apply to condos at all. The
Supreme Court “not[ed] that the language of [327A] does
not fit comfortably with condominium developments.”
937 N.W.2d at 436. “Chapter 327A . . . does not appear
to contemplate a residential condominium’s mix of
individual and common-property ownership.” Id. The
Court “assume[d],” for the purpose of the appeal, that 327A
applied to condos, but only because the parties did not raise
the issue below. Id. And it noted, “Of course, the Legislature
has full power to make changes to chapter 327A to clarify
how the law applies to condominiums.” Id. at 436 n.2.
Courts, like the Village Lofts courts, have applied the 327A
warranties in the condo context. But none has ever held,
with analysis, that 327A applies to condos.
CLARITY FOR TWO HARBORS SETTLEMENTS
Not to be missed in the Village Lofts litigation is what it had
to say about Two Harbors settlements. The district court
rejected the Two Harbors settlement between the Association
and HP. And the Court of Appeals affirmed, in a rare piece
of published guidance on dos and do nots when it comes
to Two Harbors settlements, relying heavily on instructive
Supreme Court cases. (The Supreme Court declined to
review the issue.)
The essential—or, at least, typical—elements of a Two
Harbors settlement are as follows. You begin with threesided litigation, in which Plaintiff sues Defendant and
Defendant sues at least one Third Party for indemnity and/
or contribution. Then, in a settlement, Plaintiff releases its
claims against Defendant in exchange for three things: (1)
money, (2) a promissory note for money, and (3) a right to
control and fund the prosecution of Defendant’s indemnity
or contribution claims against Third Party.

Before Village Lofts, parties who wanted to cite law governing
such Two Harbors settlements needed to piece together a
hodgepodge of Court of Appeals case law regarding Two
Harbors settlements with Supreme Court case law regarding
the enforceability of other types of settlements, including:
Rice Lake Contracting Corp. v. Rust Env’t & Infrastructure, Inc.,
549 N.W.2d 96 (Minn. App. 1996) (Two Harbors I), review
denied (Minn. Aug. 20, 1996); Rice Lake Contracting Corp.
v. Rust Env’t & Infrastructure, Inc., No. C6-97-1596, 1998
WL 148082 (Minn. App. 1998) (Two Harbors II), review
denied (Minn. May 28, 1998); Rice Lake Contracting Corp. v.
Rust Env’t & Infrastructure, Inc., 616 N.W.2d 288 (Minn.
App. 2000) (Two Harbors III), review denied (Minn. Oct. 26,
2000). The Two Harbors trilogy, in various ways, relied on
Miller v. Shugart, 316 N.W.2d 729 (Minn. 1982); Johnson v.
Moberg, 334 N.W.2d 411 (Minn. 1983); and Pacific Indemnity
Co. v. Thompson-Yaeger, Inc., 260 N.W.2d 548 (Minn. 1977)
(citing Booth v. Mary Carter Paint Co., 202 So.2d 8 (Fla. Dist.
Ct. App. 1967)).
Village Lofts I provides a better way. It is the first appellate
decision to synthesize the Two Harbors trilogy and distill it
down to a single case providing precedential guidance. It
holds definitively that the “Two Harbors trilogy recognizes
‘that the Miller-Shugart, Moberg, and Mary Carter lines
of cases all provide possible bases on which to attack the
validity of a Two Harbors-type settlement.’” Village Lofts I, 924
N.W.2d at 636. Moreover, although not binding, the district
court’s affirmed Two Harbors order is publicly available, and
thoughtfully reasoned. Vill. Lofts at St. Anthony Falls Ass’n
v Housing Partners III-Lofts, LLC, No. 27-CV-15-19425, 2017
WL 11112441 (Minn.Dist.Ct. Sep. 05, 2017).
The Court of Appeals affirmed the rejection of the Two Harbors
settlement between the Association and HP, and the district
court’s three reasons for rejecting it: (1) “it was negotiated
in secrecy,” (2) it “was the product of collusion,” and (3) it
was “not reasonable and prudent.” The Background of this
article sets forth the underlying circumstances and facts.
We will focus this section on the way in which the Court of
Appeals clarified the law on these grounds for attacking the
validity of a Two Harbors settlement.
As to secrecy, the Court cited to Pacific Indemnity. Village
Lofts I, 924 N.W.2d at 637. There, speaking to Mary Carter
settlements, the Supreme Court noted, “We have also voiced
our displeasure at secret settlements and the unfairness
they promote.” 260 N.W.2d at 557 (quotation omitted).
The Village Lofts I Court rejected the argument that “the socalled Mary Carter case law does not apply.” Village Lofts I,
924 N.W.2d at 636. “The indemnification obligation in that
case . . . arose—as in this case—from common-law duties
among alleged tortfeasors in a case concerning damage to
real property.” Id. Moreover, the authors note, the no-secretsettlements rule is well established in case law, see Barlage v.
The Place, 277 N.W.2d 193, 194-95 (Minn. 1979) (disclosure of
Village Lofts continued on page 25
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settlements required whenever needed to “preserv[e] . . . the
adversary system” for non-settling parties); Faber v. Roelofs,
212 N.W.2d 856, 861 (Minn. 1973) (similar), and Minn. R.
Gen. Prac. 121 (requiring “immediate[]” notification to
court of settlement).
As to collusion and unreasonableness, the Court observed
that Miller-Shugart considered “whether the settlement
was obtained by fraud or collusion” and whether it was
“reasonable and prudent.” Village Lofts I, 924 N.W.2d at
636 (quoting Miller, 316 N.W.2d at 734-35). The Association
argued that “Miller-Shugart should be confined to cases
involving indemnification obligations arising from insurance
policies.” Id. at 736. In disagreeing, the Court of Appeals
noted that Miller-Shugart based the reasonableness prong
on “case law from outside the insurance context, which it
described as ‘somewhat analogous,’” id. (quoting Miller, 316
N.W.2d at 35), and that the district court’s rejection of the
settlement agreement here “was based primarily on” that
reasonableness prong. Id. Apparently as to the collusion
prong, the Court stated, without further analysis,
In Two Harbors II, we considered and
rejected a similar argument that the district
court had “extend[ed] Miller-Shugart
beyond the insurance context and into noninsurance cases.” 1998 WL 148082, at *3.
We reject the association’s argument in this
case for essentially the same reasons.
Id. That appears to be a reference to this statement from Two
Harbors II: “Mere referencing of prior Minnesota case law
with rationales similar to Rice Lake’s does not constitute an
extension of the Miller-Shugart doctrine.” 1998 WL 148082,
at *3.
“A Miller-Shugart settlement agreement”—and, by
implication, a Two Harbors settlement agreement—“is
collusive if there was ‘a lack of opposition between a
plaintiff and an insured that otherwise would assure that
the settlement is the result of hard bargaining.’” Village Lofts
I, 924 N.W.2d at 636-37 (quoting Independent Sch. Dist. No.
197 v. Accident & Cas. Ins. Co., 525 N.W.2d 600, 607 (Minn.
App. 1995), review denied (Minn. Apr. 27, 1995)). “The test
as to whether the settlement is reasonable and prudent is
what a reasonably prudent person in the position of the
defendant would have settled for on the merits of plaintiff’s
claim.” Id. at 636 (quoting Miller, 316 N.W.2d at 735). “This
involves a consideration of the facts bearing on the liability
and damage aspects of plaintiff’s claim, as well as the risks
of going to trial.” Id. (quoting Miller, 316 N.W.2d at 735).

proposed an amount that was approximately 80 percent of
its out-of-pocket expenditures.” Village Lofts I, 924 N.W.2d
at 637. Moreover, “this settlement agreement created more
litigation because it revived claims that were, in substantial
part, without merit.” Id. As a consequence, it did not serve
one of the chief functions of a valid—or, at least, typical—
Two Harbors settlement: “serve judicial efficiency by turning
three-sided disputes into two-sided conflicts.” Two Harbors
III¸ 616 N.W.2d at 292.
KEY POINTS
In short, Village Lofts gives us three core take-home messages:
1. For condo-defect litigation involving commonlaw claims and multi-building condo complexes,
when identifying whether the buildings are one
or multiple “improvement[s]” for the purpose
of the 541.051 statute of repose, it is not enough
to determine that each building independently
satisfies the Pacific Indemnity factors. You must now
also ask whether each building, independent of
the other building(s), could be “turned over to the
person who hired the entities doing the construction
for the purpose for which it was intended.” Only if
the answer to that question is yes are the buildings
separate improvements, subject to independent 10year repose periods.
2. For condo-defect litigation involving 327A claims,
the “warranty date” triggering the 327A warranties
and the 541.051 statute of repose is “the date on
which the first buyer occupies or takes legal or
equitable title to any unit in the building.” But note,
Village Lofts highlights uncertainty as to whether
327A applies to condos, which arguably are subject
to only the condo-specific MCIOA warranties.
3. The next time you have a Two Harbors question, turn
to Village Lofts I for the governing law and proceed
accordingly.

Applying the law to the facts, the Court of Appeals affirmed
the district court’s rejection of the settlement agreement,
citing HP’s not retaining an expert; HP not moving for
summary judgment, even after the district court granted
the other defendants’ summary-judgment motions. The
Court also noted that HP “did not attempt to negotiate a
lower cap on its co-defendants’ liability after the association
MN DEFENSE s SPRING 2020 25

MDLA CONGRATULATES—SEND US YOUR VICTORIES!
The “MDLA Congratulates” column recognizes significant defense victories at summary judgment, trial, or appeal by
MDLA members. To be included in the next edition, send a short, one-paragraph summary of the case including the MDLA
member attorneys involved, the type of victory, and the issues presented to jmulder@bassford.com, sean.mickelson@wnins.
com or director@mdla.org by June 1, 2020. Inclusion in the MDLA Congratulates column is subject to space limitations,
and the MDLA Editorial Committee reserves the discretion to determine which cases will be included in the column and/or
to shorten submissions as appropriate.

STEVE SHERIDAN, JENNIFER OLSON, AND
OLIVIA MOE OF FISHER BREN & SHERIDAN, LLP
WON SUMMARY JUDGMENT FOR A GENERAL
CONTRACTOR IN A PERSONAL INJURY LAWSUIT
Steve Sheridan, Jennifer Olson, and Olivia Moe of Fisher
Bren & Sheridan, LLP won summary judgment for a
general contractor in a personal injury lawsuit arising
out of the plaintiff’s allegations that he contracted a
severe gastrointestinal illness caused by exposure to
infectious bacteria from poultry while he was working on
a construction project at a poultry processing plant. The
plaintiff—an employee of an electrical contractor hired
directly by the plant owner—contended that the general
contractor breached duties to warn or protect all workers at
the site from risks of harm. Ms. Moe persuaded the Court
that the general construction contractor owed no duty to
warn or protect an employee of a co-contractor from the
risks of biological hazards from exposure to poultry where
the general contractor did not create the hazard, did not
control the co-contractor’s work, did not own or possess
the premises, and had no superior knowledge of the risk of
poultry-related illnesses.
GERALD BREN, JENNIFER OLSON, AND DAN
BERLINGER SECURED A SUMMARY JUDGMENT
WIN IN MINNESOTA’S TENTH JUDICIAL DISTRICT
Gerald Bren, Jennifer Olson, and Dan Berlinger secured
a summary judgment win in Minnesota’s Tenth Judicial
District, on behalf of a retail store. The case involved
plaintiff’s claim that she sustained personal injury after
allegedly slipping (she did not fall) on a slippery, slimy
substance on the floor. Judge Strand found summary
judgment appropriate, because there was no evidence
that the retail store had actual or constructive notice of
the substance. The Court examined surveillance footage
surrounding the incident, which depicted others walking
through the same area without incident. She noted that the
retail store’s employees cleaned up the alleged substance
within one minute of plaintiff slipping. She further found
there was no evidence in the record of the source of the
slippery substance on the floor, how long the substance
had been on the floor, and no evidence that that the retailer
knew or should have known of the presence of the slippery
substance.
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PAT COLLINS AND TESSA MCELLISTREM
OF JARDINE, LOGAN & O’BRIEN, PLLP, WHO
SUCCESSFULLY DEFENDED THE CITY OF
WOODBURY AGAINST WALKER PROPERTIES OF
WOODBURY II, LLC
Congratulations to Pat Collins and Tessa McEllistrem
of Jardine, Logan & O’Brien, PLLP, who successfully
defended the City of Woodbury against Walker Properties
of Woodbury II, LLC’s attempt to vacate nearly 10 years of
litigation involving a land use and contract dispute. The
district court denied Walker Properties’ motion to vacate,
and Pat and Tessa successfully defeated Walker Properties’
attempt to appeal that decision to the Minnesota Court
Appeals and to the Minnesota Supreme Court.
TESSA MCELLISTREM OF JARDINE, LOGAN
& O’BRIEN, PLLP, SUCCESSFULLY OBTAINED
SUMMARY JUDGMENT DISMISSAL ON BEHALF OF
CLIENT COMCAST
Jardine, Logan & O’Brien, PLLP, attorney Tessa McEllistrem
successfully obtained summary judgment dismissal
on behalf of client Comcast. Plaintiff, a new owner of a
mobile home park, alleged claims of trespass and unjust
enrichment claiming that an easement entered into between
the previous owner of the mobile home park and Comcast
was ineffective since it was unrecorded. However, the Court
agreed with Comcast’s position that Plaintiff had implied
notice of the easement making Comcast’s presence at the
park lawful. The Court granted Comcast’s motion for
summary judgment and dismissed the entirety of Plaintiff’s
claims.

DRI CORNER
The Voice of the Defense Bar
By Richard C. Scattergood

Tomsche, Sonnesyn & Tomsche, P.A.
MDLA DRI State Representative

Whenever I attend a DRI event, I always learn
something that is relevant to my practice, and leadership
responsibilities within my law firm and MDLA. The
recent DRI North-Central Regional meeting in Scottsdale,
Arizona, was no exception. Mark Fredrickson (DRI
North-Central Regional Director), Margaux Meyer
(MDLA Executive Director), Tony Novak (Treasurer), and
Ben McAninch (President) also attended the meeting.
One of the highlights of the meeting was a presentation
by Arizona DRI member Allison Christian regarding
the Ladder Down program that she helped initiate in
Phoenix, Seattle, and Cleveland. The Ladder Down
program utilizes professional coaches to work with
successful women professionals to expand their practices
and reach down to other women professionals to help
them expand their business. The program measures and
tracks outcomes. Because the outside coaches meet every
weekend with the participants, this particular program
may not be feasible to bring to Minnesota. Ben, Tony,
and Margaux, however, can share what they learned
with the Women in the Law Committee to develop a
similar program to promote the careers of women defense
lawyers in Minnesota.
We also heard from New Jersey DRI member Elizabeth
Lorell, who is the current President of the Federation of
Defense and Corporate Counsel. Elizabeth discussed
how to parlay leadership roles in a state and local
defense organization like MDLA and/or DRI into new
or expanded client relationships. Be sure to promote all
your leadership roles in your bio and in conversations
with your clients. You will find that through leadership
in various bar-related associations, you will have instant
credibility with somebody you meet who you can form
a relationship with to generate business. It is vital to
communicate useful information to your clients regarding
updates in the law, and also in their industries. DRI and
MDLA can keep you current on the law and industry
developments for the clients you serve. Communicate
what you learn to clients and prospective clients to
demonstrate your expertise.
The group also had a spirited discussion about thirdparty audits. We were fortunate to have three in-house
lawyers in our group who supervise outside counsel.
They stressed the importance of clear, accurate, and
timely billing entries. We had a good discussion of both

the economic and ethical impact of third-party audits and
litigation guidelines on the lawyers retained to defend
insureds. The result of our discussion will be a request to
DRI leadership to formulate a task force to look into direct
communications with the major insurers regarding ways to
work together to achieve the outcome of fair compensation
for quality representation of our clients, and certainty and
fairness to the insurers and clients paying the bills.
Another critical part of the regional meeting is the state
reports. The North-Central region consists of North Dakota,
South Dakota, Minnesota, Wisconsin, Illinois, and Indiana.
The defense organizations in these states are facing the
same challenges that we face in Minnesota to maintain
membership and engagement in MDLA. Margaux, Ben,
and Tony learned about initiatives in other states that
MDLA can utilize to offer new programming or modify
existing programming to better serve the membership.
Please consider attending the annual meeting in Washington,
DC, October 21-23, 2020. It will have a particular emphasis
on business development.

DRI SEMINAR SCHEDULE
All in-person seminars have been cancelled through May 15.

MAY
20

Employment and Labor Law
Hilton Denver City Center, Denver, CO

JUNE
10

Diversity for Success Seminar and Corporate Expo
Westin Michigan Avenue Hotel, Chicago, IL

JUNE
24

Young Lawyers
InterContinental Buckhead, Atlanta, GA

For more details on these and other upcoming DRI events, go to
www.dri.org/Events
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