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It sure doesn’t look like spring outside, but it’s coming —
the weather folks say 50 and sunny next week!  By the time 
you read this, it should be more pleasant than that, which 
means we’ll soon be back outside with more regularity as 
the weather warms and the snow and ice finally go away 
for at least a few months. 

It also means spring cleaning, at least in my world. This 
can mean a lot of things, but in keeping with the recent 
theme of this column, how about considering spring 
cleaning in the context of taking seriously the notion 
and importance of self-care, personal well-being, and 
professional development?  Surely this is more important 
than decluttering the closet or garage. So, have you spent 
any time in the last few months thinking about yourself, 
how you feel, and your professional goals?  Have you 
considered the ideas I raised in the last column and acted 
on them?  If you haven’t, it’s not too late!  Do yourself and 
your loved ones a favor — take the time to do this and do 
it with intention. You will not regret it, I promise.

We’re doing some spring cleaning at the MDLA board 
level as well. We are working through a change in our 
executive director at Ewald Consulting, which we are 
confident will bring new, improved and exciting things 
for our organization. We have new leadership in the Law 
Improvement Committee, and we have been hard at work 
at the legislature offering the defense bar’s perspective 
to maintain a level playing field with proposed new and 
changing legislation. We also have new leadership in our 
Diversity Committee, which is continuing its amazing and 
very active work in fostering discussion and thought about 
how and why diversity and inclusion are so important in 
our personal and professional lives.

We just finished the incredibly successful Deposition 
Academy spearheaded by MDLA members Jason Hill 
and Jana Sullivan. The full-day workshop was filled to 
capacity and was one of the best practical and experiential 
events in the history of MDLA. We’re extremely excited to 
do this again on an annual basis in light of the responses 

and reviews from the attendees and instructors. We also 
had the fantastic Mid-Winter Conference at Grand View. 
Despite the bitter cold, we managed to learn a lot from 
the great presenters and have some fun at the same time. 
Zorbaz, anyone?

We have some really exciting events coming up. May 7 is 
our Diversity Seminar Lunch. My colleague Kate Homolka 
will moderate an incredible panel from several Minnesota 
affinity bars, including representatives from the Somali 
American Bar, Minnesota Hispanic Bar Association, and 
the Minnesota Association of Black Lawyers. After showing 
the film And Then They Came for Us, a documentary on the 
internment of Japanese Americans during World War II, 
the panel will discuss steps that can be taken to ensure that 
this dark chapter in our history is never repeated. In early 
July, we will have the ever-popular Women’s Breakfast 
at Windows on Minnesota in the Marquette Hotel. And 
let’s not forget our flagship event — TTS in Duluth. Ben 
McAninch is in charge and is being so secretive about 
details that this could be the most unforgettable summer 
seminar of all time. Finally, the board has decided to have 
the 2020 Mid-Winter Conference in Minneapolis at Great 
Wolf Lodge!  We’re working on some great family activities 
that will take advantage of this super fun waterpark. More 
information will be forthcoming. I know this is a big 
change, but we’ll try it and see what happens.

Please let me know if you have any questions about our 
upcoming events and activities. And keep an eye out for 
emails from MDLA — we’ll be accepting nominations for 
new board members soon. This is a great chance to gain 
leadership experience and, more importantly, give back to 
the legal community and our organization. Keep up the 
good work, thanks for your membership and involvement, 
and we’ll see you at the next event!

Steven M. Sitek
Bassford reMele, P.a.

THE PRESIDENT’S COLUMN
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MID-WINTER CONFERENCE RECAP

The Mid-Winter Conference was held January 25 through 
January 27 at Grand View Lodge in Nisswa, Minnesota. This 
year’s theme was “Creative Approaches.” Our presenters 
each shared a unique or interesting angle or approach to 
a trial or area of practice. They had great examples and 
provided some key takeaways on how the approaches 
they employed can be used throughout a wide spectrum 
of practices and trials. Topics ranged from storytelling 
in litigation, use of 3D laser scans and modeling, retail 
and hospitality defense and ethical considerations in 
employment investigations. The exhibitors showcased 
some interesting things being used in trials from Virtual 
Reality to models and forensics; it was interesting to see 
what is in store for the future. MDLA thanks the sponsors 
and exhibitors for their support in making the Midwinter 
Conference a success. We hope to see you all at this year’s 
Trial Techniques Seminar, coming up August 15-17 in 
Duluth!  

By aMaNda BeNeke, ewald CoNsultiNg
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I. INTRODUCTION

A recent decision by the Minnesota Supreme Court indicates 
a concerning departure from Minnesota precedent relating 
to school liability for negligence claims. The opinion, 
authored by Justice Lillehaug, reversed the court of appeals 
and consequently expanded school liability for plaintiffs 
injured by third party conduct. The reversal of Fenrich v. 
The Blake School, 920 N.W.2d 195 (Minn. 2018) came as a 
shock to many litigators because it reopened a question that 
was thought to have been conclusively answered: what is 
Minnesota’s foreseeability standard? In a single opinion, 
the Minnesota Supreme Court expanded the potential 
liability of schools while simultaneously providing little 
clarity as to how far this expansion of a duty may go. 

II. FENRICH V. THE BLAKE SCHOOL, 920 N.W.2D 195 
(MINN. 2018). 

Facts / Procedural History 

The Fenrich opinion stemmed from an incident occurring on 
November 12, 2011. A 16-year-old student athlete (“T.M.”) 
was driving himself, two other student athletes, and a 
volunteer coach to Sioux Falls, South Dakota, for a regional 
cross country competition. T.M., with his parents’ consent, 
was driving his personal vehicle to the competition which 
was not part of the normal league schedule and was being 
held at a location off school grounds. The Blake School’s 
(“Blake”) coaches approved T.M. to drive the other student 
athletes the 200 miles to the competition. While en route 
to the competition, T.M. crossed the highway’s centerline 
and collided with Gary and JeanAnn Fenrich’s vehicle, 
consequently killing Gary and severely injuring JeanAnn. 

Mrs. Fenrich sued Blake. The trial court dismissed her 
claims finding that, as a matter of law, Blake did not owe 
a duty of care to members of the general public. Mrs. 
Fenrich appealed, and the court of appeals affirmed. The 
court of appeals held that Blake’s  conduct failed to create 
a foreseeable risk of injury to a foreseeable plaintiff. Again, 
Mrs. Fenrich appealed, and the Minnesota Supreme Court 
agreed to hear the case. 

tHe Minnesota suPreMe court’s decision 

In a 4-2 decision, the Minnesota Supreme Court reversed 
the grant of summary judgment in favor of Blake. Writing 
for the majority, Justice Lillehaug articulated the court’s 
reasons for reversal. Specifically, the court decided a trial 
was necessary to determine if Blake School’s own conduct 
created a foreseeable risk of harm to a foreseeable plaintiff. 
The court recently held that “close calls” on foreseeability 
should go to the jury to determine whether a duty exists. 
See Montemayor v. Sebright Products, Inc., 898 N.W.2d 623 
(Minn. 2017); see also Senogles v. Carlson, 902 N.W.2d 38 
(Minn. 2017) (“[T]he issue of foreseeability is ‘close’ and 
must go to the jury when the ‘evidence presents an explicit 
dispute of material fact’ or when a reasonable person 
‘might draw different conclusions from the evidence.’”). 

To support its decision, the court recognized that, “[a]s 
a general rule, ‘a person does not owe a duty of care to 
another…if the harm is caused by a third party’s conduct.’” 
Fenrich v. The Blake School, 920 N.W.2d 195, 201 (Minn. 2018) 
(citation omitted). However, there are exceptions to this, and 
the court determined the “own conduct” exception applied 

Expanding School Liability continued on page 7

Tessa McEllistrem is a senior associate at Jardine, Logan & O’Brien, PLLP and practices civil litigation in the areas of Motor Vehicle 
Law and Government Liability.  Tessa received her JD from William Mitchell College of Law in 2010.

Elle Lannon is a law clerk at Jardine, Logan & O’Brien, PLLP and is pursuing her JD as a third-year student at Mitchell Hamline 
School of Law.

EXPANDING SCHOOL LIABILITY: HOW 
THE MINNESOTA SUPREME COURT 

PUT THE FORESEEABILITY STANDARD 
INTO QUESTION

By tessa MCellistreM aNd elle laNNoN, JardiNe, logaN & o’BrieN, PllP



 MN DEFENSE s SPRING 2019  7

Expanding School Liability continued on page 8

to the case. Under this exception, when a “defendant’s own 
conduct creates a foreseeable risk of injury to a foreseeable 
plaintiff,” then the defendant owes a duty to a plaintiff for 
injuries caused by a third party. Domagala v. Rolland, 805 
N.W.2d 14, 23 (Minn. 2011). 

When considering the facts of the case in light of the 
exception, the court found that Blake assumed supervision 
and control of the students’ trip when the school’s coaches 
encouraged participation, paid registration fees, and 
coordinated travel for the competition. Accordingly, despite 
the fact that T.M. drove his own car, with his parents’ 
permission, to a competition off school grounds, the court 
determined evidence of Blake’s  actions was sufficient to 
analyze whether such conduct created a foreseeable risk to 
a foreseeable plaintiff. 

Accordingly, the court undertook such an analysis to 
determine whether Blake’s actions created a foreseeable 
risk to a foreseeable plaintiff. Relying on Senogles and 
Montemayor, the court ruled that whether T.M.’s driving 
created an objectively reasonable expectation of danger was 
a “close call,” and therefore the question should be sent to 
a jury to determine if a duty exists. The court relied on the 
facts that T.M. was a new, young driver with a restricted 
license, who was required to drive a long distance without 
any adult supervision, and was never directly instructed 
to minimize distractions, in determining that the accident 
was potentially foreseeable. 

In sum, the court determined that, “[i]n deciding whether 
summary judgment should have been granted on the issue 
of foreseeability, again, we must view all of the evidence 
and the reasonable inferences from it in favor of the non-
moving party, Fenrich. When we apply that standard, 
we conclude that, in the circumstances of this case, 
whether T.M.’s driving created an objectively reasonable 
expectation of danger to the public is at least a ‘close call’ 
and thus summary judgment was improper.” The case was 
remanded for jury determination. 

III. FENRICH’S POTENTIAL EFFECT ON FUTURE 
LITIGATION 

The Fenrich decision seems to suggest the Minnesota 
Supreme Court is leaning toward a less stringent approach 
to foreseeability that favors allowing the trier of fact to 
resolve foreseeability issues. As a result, the status of 
Minnesota’s negligence law seems unsettled when it comes 
to the duty of a school district. On one hand, the court’s 
majority argues that the Fenrich decision is not a major 
departure from Minnesota precedent. But, on the other 
hand, the dissent argues the Fenrich decision, “significantly 
expanded the potential liability of schools by holding that 
respondent The Blake School is potentially liable to the 
general public for the negligence of a student…” Fenrich, 
920 N.W.2d at 207. 

The Fenrich decision is concerning for defense attorneys 

Expanding School Liability continued from page 6

in Minnesota. Specifically, the justices seem to be taking 
a hands-off approach to articulating exactly how far this 
expansion of school liability will go. It is quite clear the 
Fenrich decision significantly broadens a school district’s 
liability to the general public for third-party actions. What 
is not so clear is how courts should determine what is and 
is not considered a “close call” in terms of foreseeability 
when deciding whether to send a case to the jury. 

Minnesota precedent suggests the inquiry into whether a 
danger is foreseeable requires a determination of whether 
there is an objectively reasonable expectation of danger. 
In relying on this approach in Fenrich, Justice Lillehaug 
determined there was sufficient evidence to support that 
an accident was foreseeable because, “[a] reasonable 
factfinder could conclude that, under the circumstances, it 
was foreseeable that a teenage driver on a long trip, in a car 
with three other teenagers, could get distracted and collide 
with another driver.” Fenrich, 920 N.W.2d at 206. In making 
that determination, the Minnesota Supreme Court made 
an unprecedented decision to expand a school’s liability 
to third party individuals injured by students involved in 
events not mandated by the school. 

Interestingly, federal courts have refused to adopt Fenrich’s 
expansive approach to school liability. This year, United 
States District Court Judge Wilhelmina Wright authored 
the opinion of Davis v. Dollar Tree, Inc., No. 19-CV-1118 
(WMW/HB), 2019 WL 174911 (D. Minn. Jan. 11, 2019), 
in which she dismissed plaintiff’s claims using the “own 
conduct” exception. Davis involved an altercation at a 
Dollar Tree between a patron and a Dollar Tree employee. 
After the altercation, the patron left the store, only to return 
with a gun and shoot a customer multiple times. The court 
held that Dollar Tree did not owe the plaintiff any duty as 
a matter of law. Specifically, the court reasoned that “‘the 
specific danger’ created must be ‘objectively reasonable to 
expect,’ not simply ‘within the realm of any conceivable 
possibility.’” Id. at *3. 

Pre-Fenrich, Minnesota precedent aligned more closely 
with the federal court’s reasoning in Davis. However, 
as it sits now, the Minnesota Supreme Court’s approach 
to determining the existence of a legal duty seems to 
favor sending foreseeability questions to a jury. This is a 
concerning approach for defendants and litigators alike. 
By expanding school liability in cases like Fenrich, many 
schools may choose to limit or do away with extracurricular 
and co-curricular activities to avoid opening themselves 
up to potential lawsuits. 

As Justice Anderson notes in his dissenting opinion, 
prior to Fenrich, the court had never imposed a duty on 
a school for an injury caused by a student’s negligence 
off school grounds. The Minnesota Supreme Court has 
seemingly strayed away from previously-established 
law by restricting the courts’ latitude in resolving duty 
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issues, including any associated foreseeability issues. This 
departure is concerning, and the full effect the Fenrich ruling 
will have on litigation may not be completely understood 
until additional decisions interpret and apply the standard. 

A recently filed Minnesota District Court case, Flynn v. 
Independent School District 194, 19HA-CV-18-728 (Minn. 
Dist. Ct. filed Feb. 16, 2018), involves similar facts to those 
of Fenrich. The lawsuit, filed by a surviving student and 
two families on behalf of their deceased children, stems 
from a single-vehicle crash and alleges negligence. The 
lawsuit was filed prior to the Fenrich decision, and in light 

of that, may be one of the first cases decided based on the 
Minnesota Supreme Court’s newly articulated approach to 
school liability in negligence cases. No matter what side of 
the fence you find yourself on, the status of tort litigation in 
Minnesota is currently unclear, pending a related decision 
providing further guidance for when, and what exactly, 
is considered a “close call” for foreseeability. A decision 
in the Flynn case may provide litigators with some clarity 
as to just how expansive the Minnesota Supreme Court is 
willing to make school liability in negligence claims. 

Expanding School Liability continued from page 7
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From Discharged Debts continued on page 10

FROM DISCHARGED DEBTS TO 
COLLATERAL SOURCES: AN 

ARGUMENT FOR THE EXPANSION OF 
62Q.75 TO BODILY INJURY CLAIMS

Following the recent success of fellow MDLA member 
Kelly Sofio in securing a favorable decision barring a 
no-fault claimant’s recovery of medical bills untimely 
submitted in violation of Minn. Stat. § 62Q.75, subd. 3, the 
question arises: to what extent can a provider’s failure to 
comply with its obligations under that statute similarly 
limit a plaintiff’s recovery in a bodily injury lawsuit?  While 
currently an undecided issue in Minnesota courts, this 
article argues that Western Nat’l. v. Nguyen and Swanson v. 
Brewster should be expanded so that a medical expense bill 
rendered uncollectible by Minn. Stat. § 62Q.75 constitutes a 
collateral source that should be deducted from a plaintiff’s 
award in a liability action.

Section 62Q.75, subd. 3, provides in pertinent part that 
health care providers “must submit their charges to a 
health plan company or third-party administrator within 
six months from the date of service or the date the health 
care provider knew or was informed of the correct name 
and address of the responsible health plan company or 
third-party administrator, whichever is later.”  The statute 
further specifies that the failure to do so means that the 
health care provider “shall not be reimbursed for the 
charge and may not collect the charge from the recipient of 
the service or any other payer.”  (Emphasis added.)  

By CiNdy Butler, Progressive iNsuraNCe aNd staCey soreNsoN, law offiCes of thoMas P. stilP

WESTERN NATIONAL SETS THE STAGE

Until recently, the primary battle over this statute concerned 
whether it inures to a no-fault insurer’s benefit, such that 
an arbitrator is precluded from awarding a claimant bills 
that have not been timely submitted. In Western Nat’l. Ins. 
Co. v. Nguyen, the claimant received medical services from 
Center for Diagnostic Imaging (“CDI”), where submitted 
a single bill to Western National, the no-fault insurer. 
Western Nat’l. Ins. Co. v. Nguyen, 902 N.W.2d 645, 648 
(Minn. Ct. App. 2017), aff’d without opinion, 909 N.W.2d 
341 (Minn. 2018). Western National denied the bill based 
on an independent medical examination, and CDI did not 
submit any additional bills for further treatment. Id. Over 
a year after his treatment at CDI concluded, the claimant 
filed for arbitration. Western National invoked Minn. Stat. 
§ 62Q.75, subd. 3, as a defense to the untimely bills; and, 
after the arbitrator awarded those bills anyway, Western 
National moved to vacate the award. Id. The district court 
vacated the award and the claimant appealed. 

In affirming the district court, the court of appeals held 
that: 1) the statute unambiguously and specifically applied 
to no-fault insurers; 2) although the claimant was not a 
“health care provider,” application of the statute impacted 

Cindy Butler has been in-house defense counsel for Progressive for the past 2 ½ years.  Prior to that, she was a partner at the Stich 
Angell law firm, specializing in insurance defense, litigation, coverage, and fraud investigations.

Stacey Sorensen is a staff attorney for Law Offices of Thomas P. Stilp (Liberty Mutual Insurance). In addition, she is a No-Fault 
arbitrator for the American Arbitration Association and adjunct professor at Mitchell Hamline College of Law.
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From Discharged Debts continued on page 11

From Discharged Debts continued from page 9

whether he experienced a “loss” as required to collect no-
fault benefits; and 3) because CDI failed to timely submit 
its bills, CDI could not collect from either Western National 
or the claimant. Id. at 650. The court held the claimaint did 
not incur a “loss” for the CDI bills because a provider’s 
failure to timely submit its bills under Section 62Q.75, subd. 
3, means “the insured claimant does not incur medical 
expense because he cannot be liable for a charge that the 
health-care provider ‘may not collect’ for a bill that is ‘not 
due.’”  Id. at 651.

Admittedly, Western Nat’l. Ins. Co. v. Nguyen was decided 
in the no-fault context, which Minnesota courts routinely 
distinguish from liability actions. However, the key 
provision of Section 62Q.75, subd. 3, is not limited to a 
claimant, an insured, a health insurer, or a no-fault insurer. 
Rather, the statute specifically provides that the health care 
provider “shall not be reimbursed for the charge and may 
not collect the charge from the recipient of the service or 
any other payer.”  (Emphasis added.)  The language, on 
its face, is broad enough to include both a plaintiff in a 
liability action, as the “recipient of the service,” as well as a 
third-party defendant and/or insurer as “any other payer.”  
Moreover, while the statute does not specifically apply to 
liability claims (as it does to no-fault claims), neither does 
it specifically exempt such claims. 

Whether Minn. Stat. § 62Q.75 applies to liability actions thus 
hinges on whether the uncollectible medical bill constitutes 
a collateral source under Minn. Stat. § 548.251, subd. 1. That 
statute defines “collateral sources” as “payments related to 
the injury or disability in question made to the plaintiff, 
or on the plaintiff’s behalf up to the date of the verdict, 
by or pursuant to: … (2) health, accident and sickness, or 
automobile accident insurance or liability insurance that 
provides health benefits or income disability coverage … 
[or] (3) a contract or agreement of a group, organization, 
partnership, or corporation to provide, pay for, or reimburse 
the costs of hospital, medical, dental or other health care 
services…”  Following an award to a plaintiff, “the court 
shall determine: (1) amounts of collateral sources that have 
been paid for the benefit of the plaintiff or are otherwise 
available to the plaintiff as a result of losses except those 
for which a subrogation right has been asserted…” and 
“shall reduce the award by [those] amounts…”  Minn. Stat. 
§ 548.251, subd. 2(1) and subd. 3(a). 

THE GROUNDWORK LAID BY SWANSON V. 
BREWSTER

In Swanson v. Brewster, the Minnesota Supreme Court 
addressed an analogous issue involving whether a 
negotiated discount between a medical provider and a 
health insurer constituted a “collateral source,” under 
Minn. Stat. § 548.251. Swanson v. Brewster, 784 N.W.2d 264 
(Minn. 2010). In Swanson, the jury awarded the plaintiff 
$62,259.30 in past medical expenses, of which his health 
insurer paid $17,643.76, and $43,445.74 was written off 
as a negotiated discount (the remainder was paid by the 

plaintiff). Id. at 266-67. After the verdict, the defendant 
requested that the negotiated discount be deducted from 
the verdict pursuant to the collateral-source statute. Id. 
Both the district court and the Minnesota Court of Appeals 
rejected the defendant’s argument, citing existing case law. 
Id. at 268. See Foust v. McFarland, 698 N.W.2d 24 (Minn. Ct. 
App. 2005), rev. denied (Minn. Aug. 16, 2005) and Tezak v. 
Bachke, 698 n.W.2d 37 (Minn. Ct. App. 2005), rev. denied 
(Minn. Aug. 24, 2005); see also Stout v. AMCO Insurance 
Co., 645 N.W.2d 108 (Minn. 2002) (refusing to give no-fault 
insurers the benefit of a negotiated discount). 

The Court in Swanson specifically noted that, when the 
Legislature passed the collateral-source statute at least 
partially abrogating the common law collateral-source 
rule, its “primary goal” was “to prevent double recoveries 
by plaintiffs.”  Swanson, 784 N.W.2d at 269 (quoting Imlay 
v. City of Lake Crystal, 453 N.W.2d 326, 331 [Minn. 1990]). 
The Court stated that the collateral source statute “allows 
a defendant, in certain situations, to reduce the damages 
he owes the plaintiff when a plaintiff has secured other 
compensation for his injury.” Swanson, 784 N.W.2d at 270.

Recognizing that its decision in Stout had previously 
contemplated negotiated discounts, albeit in the context 
of the No-Fault Act, the court proceeded to distinguish 
the circumstances of the Stout decision. Swanson, 748 
N.W.2d at 271-73. First, the court noted that the No-Fault 
Act included specifically defined terms — “economic loss 
benefits,” “medical expense,” and “incurred” — that are 
not included in the collateral source statute, and therefore 
“not at issue in [the court’s] analysis.”  

Second, the court stated that the overall purposes of 
the two acts are different; namely, “[t]he purpose of the 
collateral-source statute is to prevent double recoveries 
by plaintiffs… while one of the goals of the No-Fault 
Act is to ensure that automobile-accident victims are 
promptly compensated for their loss…” Swanson, 784 
N.W.2d at 273 (internal quotations and citations omitted). 
The court recognized that allowing a no-fault insurer to 
offset negotiated discounts would encourage payment 
delays. However, that same concern was inapplicable in 
bodily injury litigation, because the negotiated discount, if 
allowed, would be accounted for in settlement discussions 
or at the conclusion of trial, and would not needlessly 
prolong litigation. Moreover, “a tortfeasor does not have 
the same immediate responsibility to pay a tort plaintiff’s 
medical expenses.” Id. Accordingly, the court held that 
Stout was distinguishable and non-binding. Id.

Turning to the language of the collateral-source statute, 
the Swanson court noted that the critical terms “payment” 
and “paid” are not defined, nor is the phrase “otherwise 
available.”  Swanson, 784 N.W.2d at 274-75. The court stated 
that the “ordinary and plain meaning of the words ‘pay’ 
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and ‘payment’ include the idea of discharging or satisfying 
a debt.”  Id. at 275; see also The American Heritage Dictionary 
of the English Language 1291-92 (4th ed. 2000) (definition of 
the word “pay” includes “[t]o discharge or settle [a debt 
or an obligation]). In the context of negotiated discounts, 
the court observed payment can include not just money, 
but also some “other valuable thing,” which includes 
health insurers directing patients to certain providers 
in exchange for obtaining services at a discounted rate 
for their members. Next, the court held that a negotiated 
discount is “paid” on a plaintiff’s behalf, because it inures 
to the plaintiff’s benefit as much as a direct monetary 
payment by “reliev[ing]… his obligation to pay the total 
amount of his medical bills.”  Swanson, 784 N.W.2d at 276. 
Accordingly, the court held that a “negotiated discount 
is unambiguously a collateral source for purposes of the 
collateral-source statute.”  Id. The court went on to note that 
several other jurisdictions have held there is no rational or 
material distinction between a monetary payment and a 
negotiated discount. Id. at 277 (citations omitted). 

In further support of its holding, the court also looked 
to other provisions of the collateral-source statute. 
Specifically, the court noted that the phrase “to provide, 
pay for, or reimburse the costs of … health care services” 
in Section 548.251, subd. 1(3), indicated that the “provision 
of the health care services [itself] is a collateral source, even 
though it is not the delivery of money ‘to the plaintiff, or 
on the plaintiff’s behalf.’”  Swanson, 784 N.W.2d at 277-
78. The court further noted that the statute requires a 
court to deduct “collateral sources that have been paid for 
the benefit of the plaintiff or are otherwise available to the 
plaintiff.”  Id. at 278 (emphasis in original) (citing Minn. 
Stat. § 548.251, subd. 2(1)). To confine the definition of 
collateral sources to actual payments “would render the 
words ‘otherwise available’ superfluous and conflict with 
the rule that a statute be construed ‘to give effect to all its 
provisions.’”  Id. (quoting Minn. Stat. § 645.16). Because a 
plaintiff is able to use a negotiated discount “to satisfy part 
of his medical debt,” the discount is a collateral source. Id. 

Finally, the court observed that treating negotiated 
discounts as collateral sources “effectuates the intention of 
the Legislature” to prevent plaintiffs from achieving double 
recoveries. Swanson, 784 N.W.2d at 278-79. The court found 
no “principle or reason why the Legislature would treat the 
two types of insurer compensation — negotiated discounts 
and money payments — differently.”  Id. Specifically, the 
court stated that “[b]ecause it appears that the Legislature 
intended to abrogate the common-law collateral-source 
rule in cases of benefits derived from a plaintiff’s health 
insurance policy, it would be an absurd result to allow 
collateral source deductions for money paid by a plaintiff’s 
health insurer but not for the amount an insurer negotiates 
as a discount.”  Id. at 279. Excluding negotiated discounts 
from the application of the collateral-source statute would 
entitle a plaintiff to “recover a sum of money based on a 
portion of his medical bills that he never paid and never 
will have to pay.”  Id.

The court concluded that “negotiated-discount amounts — 
amounts a plaintiff is billed by a medical provider but does 
not pay because the plaintiff’s insurance provider negotiated 
a discount on the plaintiff’s behalf — are ‘collateral sources’ 
for purposes of the Minnesota collateral-source statute…”  
Swanson, 784 N.W.2d at 282. Accordingly, negotiated 
discounts must be deducted from an award, and a plaintiff 
is not entitled to a windfall for the same. 

THE COLLATERAL SOURCE CONNECTION

Swanson’s reasoning is equally applicable to untimely 
medical bills discharged by Minn. Stat. § 62Q.75 and 
whether they constitute “collateral sources” to deduct 
from a plaintiff’s recovery. The critical underpinnings of 
the Swanson decision include: 1) defining collateral sources 
more broadly than traditional monetary payments; and 2) 
recognizing and effectuating the Legislature’s intent.

First, the court held that the terms “pay” and “payment” 
encompass the discharge or satisfaction of debt. Swanson, 
784 N.W.2d. at 275. When a medical provider does not 
timely submit a bill to an insurer as required by Minn. Stat. 
§ 62Q.75, subd. 3, it essentially discharges the bill. 

Second, as with a negotiated discount, the provider can 
no longer collect the bill from any source, including the 
plaintiff. Therefore, the statutory discharge inures to a 
plaintiff’s benefit and “relieve[s] [him] …of his obligation 
to pay the total amount of his medical bills.”  Swanson, 784 
N.W.2d at 276. 

Third, the enforcement of a violation of Minn. Stat. § 
62Q.75, subd. 3, is an “otherwise available” remedy 
satisfying a plaintiff’s medical bills in the same way as a 
negotiated discount. See Minn. Stat. § 548.251, subd. (2)(1). 
In the case of a negotiated discount, a provider is limited in 
the amount it can recover based on its decision to enter into 
contractual obligations with a health insurer to provide 
negotiated discounts. A provider’s statutory obligation to 
timely submit its bills to the same health insurer should be 
given no less weight. Nor should the statutory reduction 
of the bills be treated differently. In both instances, the 
provider not only has obligations to the insurer, but is also 
prevented from recovering against the patient/plaintiff.

The similarity also extends to legislative intent. As noted 
above, the primary goal of the collateral-source statute 
was to eliminate the double recovery and/or windfall 
under the common-law collateral-source rule. Preventing 
a plaintiff from recovering amounts that a provider is 
statutorily barred from collecting accomplishes the same 
purpose. Moreover, the dynamic between the players is 
essentially the same in payments, negotiated discounts, and 
discharged debts under Minn. Stat. § 62Q.75, subd. 3. All 
three involve the primary relationship between the health 
care provider and the insurer, and all ultimately benefit the 
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plaintiff by relieving his obligation to pay the full charges. 
As the court in Swanson observed, there is no “principle 
or reason” for treating the different categories of payment 
differently, and “it would be an absurd result” to allow 
collateral source deductions for negotiated discounts, but 
not for discharged amounts that a provider is statutorily 
prevented from recovering because of its failure to comply 
with the law. Swanson, 784 N.W.2d at 278-79. 

By including discharged debts under Minn. Stat. § 62Q.75, 
subd. 3, within the definition of collateral sources, the 
legislative intent is furthered in an even more compelling 
way than with negotiated discounts. Not only will courts 
be enforcing the legislative purpose to preclude double 
recoveries, but they will also be enforcing the legislative 
purpose to preclude recovery of bills that are not timely 
submitted to “any other payer.”  

Finally, in Swanson, the court had to specifically distinguish 
Stout, which had precluded reductions for negotiated 
discounts. Stout is equally distinguishable when 
considering whether discharged debts under Minn. Stat. 
§ 62Q.75, subd. 3 constitute collateral sources in liability 
actions: 1) the terms at issue in the No-Fault Act are not 
included within the collateral source statute; 2) the purpose 
of prompt payment within the No-Fault Act is different 
from the purpose of preventing double recoveries; and 
3) litigation will be no more delayed by application of 
discharged debts under Minn. Stat. § 62Q.75, subd. 3, than 
by negotiated discounts. 

Interestingly, the difference between Stout and Western Nat’l. 
Ins. Co. v. Nguyen provides even more support for including 
discharged debts, pursuant to Minn. Stat. § 62Q.75, subd. 
3, within the definition of collateral sources. Negotiated 
discounts were disallowed in no-fault actions by Stout, but 
nevertheless applied to liability actions under the collateral-
source statute. Accordingly, no sound reason or principle 
exists why discharged debts under Minn. Stat. § 62Q.75, 
subd. 3, should bar recovery in a no-fault action, but not 
similarly reduce a plaintiff’s recovery in a liability action. 

The Swanson court signaled a willingness to consider a 
more expansive application of the collateral-source statute. 
When combined with Western Nat’l. Ins. Co. v. Nguyen’s 
ruling that bills are uncollectible if not timely submitted to 
a health insurer, the climate may be ripe for a decision that 
statutorily discharged medical bills should be deducted 
from a plaintiff’s liability recovery as a collateral source. 
The groundwork has been laid by the Legislature and the 
courts; all that is left is to find the right case. Because this is 
a question of first impression, however, the proper test case 
should have no factual dispute as to whether the provider 
knew the proper payer more than six months before any 
submitting its bills. 
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INTRODUCTION

In May 2018, The American Law Institute (“ALI”) 
membership approved the final draft of the Restatement 
of the Law of Liability Insurance (the “RLLI”), paving 
the way for it to be published and injected into liability 
insurance debates nationwide. If you defend policyholders 
or represent insurance carriers, you have no doubt heard 
about the RLLI and considered how it might impact your 
practice or the clients you represent. You are maybe even 
one of the hundreds of people who have written law review 
articles, white papers, blog posts, and other commentary 
about the RLLI, its controversial history, and the impact 
it will have on the law of liability insurance. A substantial 
amount has been written in recent years about some of the 
more controversial sections of the RLLI, including sections 
that address policy interpretation and insurer liability for 
the conduct of defense counsel. And even though several 
significant changes were made to these and other sections 
of the RLLI in the lead up to its final approval, the influence 
of the RLLI in Minnesota and elsewhere will remain a hotly 
debated issue given how the law of liability insurance 
varies, in some ways sharply, from state to state. 

So now that the RLLI has been approved, it is time to 
look forward and ask, “now what?” Or more specifically, 
what does the approval of the RLLI mean for attorneys 
representing policyholders and insurance carriers in 

Minnesota? After briefly introducing and discussing 
the history of the RLLI, we quickly shift our attention to 
these pertinent questions. One thing is certain: the rules 
adopted by the RLLI are not the law in Minnesota and will 
not become the law unless and until they are adopted by 
the Minnesota Supreme Court. The first part of this article 
will therefore focus on how the Minnesota Supreme Court 
has approached Restatements in the past, as well as how a 
limited number of courts around the country have already 
begun to grapple with the RLLI, in an attempt to illustrate 
circumstances under which a rule adopted by the RLLI 
would not be adopted as law in Minnesota. This discussion 
will hopefully provide defense and insurance attorneys in 
Minnesota with a roadmap to follow as the RLLI inevitably 
comes up in future cases. 

This article then briefly touches on a few of the provisions 
adopted by the RLLI in the context of Minnesota law. This 
discussion not only recognizes the extent to which the 
law of liability insurance is already well established in 
Minnesota such that resort to RLLI concepts is unnecessary, 
but also underscores that various RLLI provisions and the 
rationale for them are frankly contrary to Minnesota law. By 
examining just a few sections of the RLLI in the context of a 
single state’s law, this article will hopefully demonstrate not 
only why there has been so much controversy surrounding 
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the ALI’s attempt to “restate” the law in an area that varies 
so widely from state to state, but also why the RLLI is not 
a persuasive document to be cited in future Minnesota 
insurance coverage litigation. 

THE RLLI’S LONG ROAD TO FINAL APPROVAL

The ALI, which today is comprised of 3,000 elected judges, 
lawyers, and law professors (including 29 from Minnesota) 
as well as life, honorary, and ex-officio members, was 
founded in the 1920s to seek to improve the law and its 
administration. The ALI mainly seeks to accomplish these 
goals through its Restatements, which the ALI describes as 
follows:

Restatements are primarily addressed to courts 
and aim at clear formulations of common law 
and its statutory elements, and reflect the law as it 
presently stands or might appropriately be stated 
by a court. 

If you are an attorney, you are likely familiar with the 
ALI and its Restatements of the Law. At a minimum, you 
probably recall learning about and memorizing provisions 
from the Restatement of the Law (Second) of Contracts, the 
Restatement of the Law (Second) of Torts, and perhaps other 
venerable “old school” Restatements in law school. But, 
in addition to these venerable Restatements, the ALI also 
has recently published and is in the process of developing 
additional “modern” Restatements; the ALI also publishes 
Principles of the Law, which are much less well-known, as 
well as Model Codes and Studies. 

Unlike Restatements, Principles are primarily addressed 
to legislatures, administrative agencies, and private 
actors with the aim of reforming or changing the law 
in a particular area. In other words, Restatements were 
originally intended to be restrained and simply restate the 
common law, whereas Principles were designed to have 
more freedom to advocate for what the ALI believes the 
law should be. For this reason, the ALI has traditionally 
not developed Restatements in areas of the law that are 
unsettled or that are governed by statute or administrative 
rules in addition to common law. 

Given the distinction between the two types of 
publications, it is not surprising that the RLLI has had such 
a controversial history. Work on the RLLI first began in 2010 
not as a Restatement but as the “Principles of the Law of 
Liability Insurance,” which makes sense given the liability 
insurance is an area of the law that varies widely from 
state to state and is at least partially regulated by statute 
in each state. But in 2014, after the first two chapters of 
the Principles project had been completed and approved 
by the ALI’s membership, the ALI changed the project 
to a Restatement. In the years that followed, the first two 
chapters were revised, and two additional chapters were 
added to create the four-chapter RLLI that was ultimately 
approved for publication in May 2018. 

As the RLLI Project became more and more a reality, 
a greater number of insurance, defense, and business 
groups became sharp critics of the Project as a whole, and 
challenged many of its more aspirational provisions in 
particular. The controversy surrounding the RLLI Project 
ultimately reached a crescendo in May 2017 as the ALI 
was set to vote on a final draft of the RLLI at its annual 
meeting. The Defense Research Institute (“DRI”), insurance 
groups such as the American Insurance Association, the 
National Association of Mutual Insurance Companies 
and the National Conference of Insurance Legislators, and 
business leaders including the general counsels of nine 
major corporations, submitted letters to the ALI criticizing 
the RLLI and urging the ALI to defer its vote on the RLLI to 
allow time for further debate. The focused input ultimately 
led the ALI to delay its final vote until its next annual 
meeting in May 2018. 

During the year that followed, the ALI made a few 
significant changes to the black letter rules of the RLLI and 
also made changes and additions to the fine print of the 
rules—the Comments and Reporters’ Notes—in an attempt 
to address some of the criticism being directed at the RLLI 
from inside and outside its ranks. The revised final draft of 
the RLLI was ultimately presented to and approved by the 
ALI membership at the ALI’s May 2018 annual meeting. 

Now that the RLLI has been approved for publication, 
a book could be written about the evolution of the RLLI 
from the Principles project that began in 2010 to the final 
product that is being published this year. Some of the more 
contentious or aspirational legal principles that initially 
survived the change to a Restatement and appeared in 
initial drafts of the RLLI have either been removed or 
revised. But the final version of the RLLI is not devoid 
of controversy. As discussed below, the RLLI remains a 
“modern” Restatement in an area of the law that is not 
amenable to restating, and will thus be hotly debated in the 
courts for years to come.

AS THE RLLI HITS THE STREETS, WHEN WILL WE 
SEE IT IN MINNESOTA?

It should go without saying, but the ALI’s final approval 
and ultimate publication of the RLLI does not mean that the 
RLLI now governs the handling of liability insurance claims 
and disputes in Minnesota. While Restatements are directed 
to courts and have historically been considered and cited by 
state and federal courts when presented with unresolved 
issues of law, Restatements are not law and do not become 
law until adopted by the courts of a particular state. See 
Williamson v. Guentzel, 584 N.W.2d 20, 24–25 (Minn. Ct. App. 
1998) “Restatements of the law are persuasive authority 
only and are not binding unless specifically adopted in 
Minnesota by statute or case law.” (citing Mahowald v. 
Minnesota Gas Co., 344 N.W.2d 856, 860 [Minn. 1984]), review 
denied (Minn. Nov. 24, 1998). Accordingly, unless and until 
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the rules set forth in the RLLI are adopted by Minnesota’s 
appellate courts or the Minnesota Legislature, they will not 
be binding in Minnesota.

This simple fact did not stop the Ohio Legislature from 
proactively trying to block the RLLI from being applied 
in Ohio. Shortly after the RLLI was approved, the 
Ohio Legislature passed a statute that provides, “The 
‘Restatement of the Law, Liability Insurance’ that was 
approved at the 2018 annual meeting of the American Law 
Institute does not constitute the public policy of this state 
and is not an appropriate subject of notice.”  Ohio Rev. 
Code § 3901.82. While the statute sends a strong signal 
that two branches of Ohio’s government do not think very 
highly of the RLLI, it may well be that the statute will not 
actually prevent Ohio’s appellate courts from looking to or 
adopting rules set forth in the RLLI as the common law of 
Ohio. 

If the political branches of government in a particular 
state seek to prevent sections of the RLLI from becoming 
part of the law in their state, they will need to go further 
than general statements about the credibility of RLLI and 
legislate insurance law as Minnesota has done with first-
party bad faith, see Minn. Stat. § 604.18, and as California 
has done with its Insurance Code, see Cal. Ins. Code §§ 
1 to 16032. At least one state has already responded to 
the RLLI in this way, as Tennessee amended Tenn. Code 
Ann. § 56-7-102 to add additional language regarding the 
interpretation of insurance policies in order to counteract 
the RLLI’s handling of policy interpretation. Similar efforts 
are underway in Minnesota to preempt the Restatement 
of the Law (Third) of Torts’ novel handling of trespasser 
liability by codifying existing common law. See e.g., H.F. 35, 
91st Leg. (Minn. 2019-2010); H.F. 985, 90th Leg. (Minn. 2017-
2018). Statutes rejecting the Restatement Third of Torts’ 
novel “flagrant trespasser” rule have already been enacted 
in at least 16 states. See U.S. Chamber Institute for Legal 
Reform, American Law Institute Projects Quietly Reshape 
Civil Litigation, Lawsuit Ecosystem II: New Trends, Targets 
and Players (Dec. 2014) at 111 & n. 623, available at https://
www.instituteforlegalreform.com/uploads/sites/1/
evolving.pdf. 

In the absence of preemptive legislation, Minnesota’s 
appellate courts could look to the RLLI when resolving 
questions of law relating to liability insurance, but that 
does not mean they should or will. While the Minnesota 
Supreme Court has historically cited ALI Restatements in 
its decisions, it may not consider “modern” Restatements 
such as the RLLI and the Restatement Third of Torts 
to be persuasive as compared to the ALI’s earlier, less-
controversial Restatements. As Justice Scalia famously 
observed in 2015, “modern Restatements... are of 
questionable value, and must be used with caution.”  
Kansas v. Nebraska, 135 S. Ct. 1042, 1064 (2015) (Scalia, J., 
concurring in part and dissenting in part). Justice Scalia 
went on to explain: 

The object of the original Restatements was 
“to present an orderly statement of the general 
common law.” Restatement of Conflict of 
Laws, Introduction, p. viii (1934). Over time, 
the Restatements’ authors have abandoned the 
mission of describing the law, and have chosen 
instead to set forth their aspirations for what the 
law ought to be. Keyes, The Restatement (Second): 
Its Misleading Quality and a Proposal for Its 
Amelioration, 13 Pepp. L.Rev. 23, 24–25 (1985). 
Section 39 of the Third Restatement of Restitution 
and Unjust Enrichment is illustrative; as Justice 
THOMAS notes, post, at 1068 (opinion concurring 
in part and dissenting in part), it constitutes a 
“novel extension” of the law that finds little if 
any support in case law. Restatement sections 
such as that should be given no weight whatever 
as to the current state of the law, and no more 
weight regarding what the law ought to be than 
the recommendations of any respected lawyer or 
scholar. And it cannot safely be assumed, without 
further inquiry, that a Restatement provision 
describes rather than revises current law.

Id. As the ALI ventures into new areas of the law that were 
not traditionally viewed as appropriate for a Restatement 
and revisits its traditional Restatements with an eye 
toward moving the law forward, Minnesota courts should 
heed Justice Scalia’s advice and approach such modern 
Restatements with caution. 

Minnesota Supreme Court precedent suggests the Court 
will do just that. For instance, the Minnesota Supreme 
Court has recognized the limitations of the Restatements 
when there is already precedent to the contrary, stating  
“[w]e will not adopt a provision of a Restatement of the Law 
if our precedent is to the contrary and we believe that our 
precedent still reflects the proper rule of law.”  Traventine 
Corp. v. Lexington-Silverwood, 683 N.W.2d 267, 271-72 
(Minn. 2004) (citing Coyle v. Richardson-Merrell, Inc., 526 Pa. 
208, 584 A.2d 1383, 1385 (1991) “Where the facts of a case 
demonstrate that the [Restatement] rule outruns the reason, 
the court has the power, indeed the obligation, to refuse to 
apply the rule, a power for the most part unavailable where 
the rule is legislatively ordained. Were it otherwise, our 
recognition of the work of the American Law Institute would 
approach an improper conferral of legislative authority.”). 
These observations implicitly acknowledge the doctrine of 
stare decisis, which, in the absence of a “compelling reason” 
to overrule its precedent, requires the court to adhere to 
its former decisions “in order to promote the stability of 
the law and the integrity of the judicial process.”  Walsh v. 
U.S. Bank, N.A., 851 N.W.2d 598, 604 (Minn. 2014) (citations 
omitted). The court further demonstrated this adherence to 
precedent and the “proper rule of law” in Zutz v. Nelson, 
when it declined to abandon what the dissent contended 
had become a minority position in favor of the modern 
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majority position proposed by the Restatement Second of 
Torts. 788 N.W.2d 58, 68 (Minn. 2010) (Anderson, J. Paul, 
dissenting). 

The Minnesota Supreme Court has also recognized that 
even if a Restatement section is “persuasive,” the Court’s 
decision in a particular case “must be limited to the legal 
questions presented by the facts of [the] case and made 
within the context of [Minnesota’s] own common law.”  
Moreno v. Crookston Times Printing Co., 610 N.W.2d 321, 
332 (Minn. 2000); see also Zutz, 788 N.W.2d at 63 (limiting 
its decision to the limited issue before it and considering 
whether the Restatement rule is consistent with Minnesota 
law and public policy). In other words, the Minnesota 
Supreme Court will not adopt a Restatement section unless 
it is harmonious with Minnesota precedent and reflects 
sound public policy; even then, the Court will only go 
so far in adopting a Restatement section as the present 
case requires. Finally, and importantly considering the 
controversy surrounding the RLLI, the Minnesota Supreme 
Court has made clear that it will look to how a Restatement 
section has been received by other courts when considering 
whether to adopt it. See e.g., Domagala v. Rolland, 805 N.W.2d 
14, 24 (Minn. 2011) (citing heavy criticism from multiple 
jurisdictions and significant public policy concerns in 
declining to adopt Section 321 of the Restatement Second 
of Torts).

Minnesota’s appellate courts have not yet been asked to 
adopt sections of the RLLI, but several courts nationally 
have. Early case law referencing the RLLI has, for the most 
part, taken the type of restrained approach hoped for and 
even expected based on the particular court’s precedent 
— a methodology similar to what would be employed by 
Minnesota’s appellate courts. In one of the first decisions 
addressing the RLLI after its adoption, the Superior Court 
of Delaware, applying Tennessee law, held that an insurer 
was entitled to reimbursement of defense costs based on a 
10-year-old Tennessee federal district court decision rather 
than following the purported “trend” toward not allowing 
reimbursement of defense costs reflected in Section 21 of 
the RLLI. Catlin Specialty Ins. Co. v. CBL & Assocs. Properties, 
Inc., 2018 WL 3805868, at *3-5 (Del. Super. Ct. Aug. 9, 2018). 
See also Outdoor Venture Corp. v. Philadelphia Indem. Ins. Co., 
2018 WL 4656400, at *18 (E.D. Ky. Sept. 27, 2018) (rejecting 
the RLLI’s rule as to independent counsel as contrary to 
Kentucky law); Progressive Nw. Ins. Co. v. Gant, 2018 WL 
4600716, at *6 (D. Kan. Sept. 24, 2018) (refusing to use the 
a RLLI provision that had not been relied upon or adopted 
by Kansas courts “as a means to overturn or expand Kansas 
law”), appeal filed (Oct. 24, 2018). In another decision, even 
though the Nevada Supreme Court ultimately followed 
the RLLI’s rule with respect to consequential damages, it 
first analyzed related Nevada law and the majority and 
minority rules as to consequential damages independently 
to reach its decision before citing the RLLI as additional 
support. See Century Sur. Co. v. Andrew, 134 Nev. Adv. Op. 
100, 432 P.3d 180, 186 (2018). In a footnote in the same 
decision, however, the Nevada Supreme Court took the 

opposite approach and cited the RLLI’s four-corners rule 
rather than its own precedent for the proposition that “as 
a general rule, facts outside of the complaint cannot justify 
an insurer’s refusal to defend its insured.”  Id. at 184 n. 4. 

Given the way Minnesota courts are likely to approach 
the RLLI and the ongoing controversy surrounding its 
persuasiveness as a Restatement in general, there are few if 
any valid reasons to cite it in Minnesota. Admittedly, there 
are provisions in the RLLI that might inure to a party’s 
benefit if cited to complement a particular position in a 
particular case, but the citation of one RLLI section arguably 
provides credibility to the RLLI as a whole, including to 
its more controversial provisions. Critically, and as noted 
above, Minnesota courts should not be persuaded by the 
RLLI’s provisions unless the provision is harmonious 
with Minnesota law and reflects the better rule of law 
for a particular situation. Accordingly, it is much more 
persuasive to cite to controlling Minnesota precedent, even 
if it is not directly on point or to argue that a particular 
rule should be adopted based on decisions from other 
jurisdictions, since this is the methodology the Court will 
utilize to evaluate the merits of a party’s arguments before 
looking to the RLLI. 

THE TIP OF THE ICEBERG: A CURSORY LOOK AT A 
FEW SECTIONS OF THE RLLI IN THE CONTEXT OF 
MINNESOTA LAW

Several sections of the final draft of the RLLI that was 
approved for publication remain quite controversial, 
and it therefore makes sense to examine at a few of these 
sections in the context of Minnesota law. Given the brevity 
of this article, it is impossible to fully analyze each of the 
following RLLI sections, much less all 50 sections of the 
Restatement. The observations that follow, however, do 
raise questions, consistent with the above discussion, about 
whether the RLLI is an appropriate secondary source upon 
which a Minnesota practitioner should rely when litigating 
coverage issues.

We begin with the RLLI’s scaled-back but still unique 
approach to “The Plain-Meaning Rule” in Section 3. We 
next discuss Section 12 “Liability of Insurer for Conduct of 
Defense,” which is probably the most controversial section 
of the RLLI. We then discuss three defense sections—Section 
13 “Conditions Under Which the Insurer Must Defend,” 
Section 15 “Reserving the Right to Contest Coverage,” 
and Section 16 “The Obligation to Provide Independent 
Defense”—given that they address issues that arise in 
nearly every coverage case. Finally, we conclude with the 
insurer’s “Duty to Make Reasonable Settlement Decisions” 
set forth in Section 24, focusing on the RLLI’s use of 
“reasonableness” as a standard and the interplay between 
Section 24 and Section 11, which governs “Confidentiality.”  
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THE PLAIN-MEANING RULE WITH A TWIST

Section 3 of the RLLI was one of the few rules that was scaled 
back between the ALI’s 2017 and 2018 annual meetings. 
In the version of the RLLI that was to be presented for a 
final vote in May 2017, Section 3 made “plain meaning” a 
presumption that could be overcome by extrinsic evidence. 
See RLLI Council Draft No. 4 (December 4, 2017), § 3(2) 
“An insurance policy term is interpreted according to its 
plain meaning, if any, unless extrinsic evidence shows that 
a reasonable person in the policyholder’s position would 
give the term a different meaning. That different meaning 
must be more reasonable than the plain meaning in light 
of the extrinsic evidence, and it must be a meaning to 
which the language of the term is reasonably susceptible.” 
The RLLI Reporters argued that, although novel, their 
presumption approach was supported by and consistent 
with the contextual approach to policy interpretation used 
in some jurisdictions, including California, as well as the 
Restatement of the Law (Second) of Contract’s approach to 
contractual interpretation. 

Ultimately, the Reporters scaled back the presumption rule 
to adopt the strict plain-meaning rule that is “generally” 
considered to be the rule in the vast majority of states, 
including Minnesota. Compare RLLI Final Draft No. 2 – 
Revised (2018), § 3(2) (“If an insurance policy term has a 
plain meaning when applied to the facts of the claim at 
issue, the term is interpreted according to that meaning.”) 
with Commerce Bank v. W. Bend Mut. Ins. Co., 870 N.W.2d 
770, 773 (Minn. 2015) (“An insurance policy must be read 
as a whole, and unambiguous language must be given its 
plain and ordinary meaning.”); Eng’g & Constr. Innovations, 
Inc. v. L.H. Bolduc Co., 825 N.W.2d 695, 704 (Minn. 2013) 
(“Where the language of an insurance policy is clear and 
unambiguous, we effectuate the intent of the parties by 
interpreting the policy according to plain, ordinary sense.” 
[quotations omitted]). Based on this comparison, it would 
be easy to presume Section 3 presents the same standard 
as that utilized in Minnesota to interpret policy language. 
However, when the content in Section 3’s Comments and 
Reporters Notes is considered, it becomes clear the “rule” 
enunciated in Section 3 does not fully track with Minnesota 
law. 

The Comments to Section 3 provide that courts that follow 
a plain-meaning rule may consider generally accepted 
sources of plain meaning such as dictionaries and court 
decisions. See RLLI § 3, cmt. b. This portion of the “generally 
accepted sources” comment is not necessarily controversial 
given that Minnesota courts have long cited such sources 
in analyzing the plain meaning of insurance policy terms. 
See, e.g., Russell v. Sentinel Ins. Co., Ltd., 906 N.W.2d 543, 546 
(Minn. Ct. App. 2018) “We apply the ordinary meaning 
of terms not defined in an insurance policy, as well as the 
interpretations adopted in prior cases.  And we may rely on 
dictionary definitions in determining the ordinary meaning 
of insurance-policy terms” (quotations omitted). But see 

Sylvester Bros. Dev. Co. v. Great Cent. Ins. Co., 480 N.W.2d 
368, 375 (Minn. Ct. App. 1992) “The existence of multiple 
dictionary definitions of [a] word... does not prove the word 
is ambiguous. Dictionaries are helpful insofar as they set 
forth the ordinary, usual meaning of the words. However, 
dictionaries are ‘imperfect yardsticks of ambiguity.’  We 
must determine whether the word... is ambiguous in the 
context of the specific insurance policies at issue.” (citations 
omitted). 

But the Section 3 comments go on to then state that 
generally-accepted sources of plain meaning can also 
include matters such as custom, practice, and usage in 
the insurance market. See RLLI § 3, cmt. c. This “custom, 
practice, and usage” comment appears to be a vestige of 
the analysis the Reporters utilized in justifying the “plain 
meaning presumption” rule that ultimately was not 
adopted by the ALI membership. See RLLI § 3, Notes a 
(reciting case law and other authority favoring a contextual 
approach to analyzing whether a policy term is ambiguous), 
c (reciting case law and authority for the consideration of 
extrinsic evidence such as custom, practice, and usage in 
determining whether a term has plain meaning). “Custom, 
practice, and usage” implies an ability to provide a court 
with a contextual interpretation of policy language beyond 
the simple application of the facts of the claim to the 
language in the policy in light of pertinent state law. Such an 
approach invites the submission of true extrinsic evidence 
to determine whether a term is plain and unambiguous. 
As well, should such materials be considered, there is a 
likelihood that identical terms of a liability policy could 
have different meanings depending on the industry to 
which the insurance applies. The submission of extrinsic 
evidence and a real potential of a “duplicity” of a term’s 
meaning is contrary to Minnesota case law, which strives 
to consistently interpret clear and unambiguous insurance 
policy language as a matter of law. 

The RLLI Landmine: Liability of Insurer for Conduct of 
Defense

Section 12 is probably the most controversial provision in 
the RLLI. In the end, the RLLI did not adopt a vicarious 
liability rule as proposed in earlier drafts which would 
have held an insurer vicariously liable for the appointed 
defense counsel’s professional obligation breaches. See RLLI 
Council Draft No. 4 (December 4, 2017), § 12(1). Such a rule 
has been rejected in the majority of jurisdictions, but not 
yet addressed in Minnesota, see Remodeling Dimensions, Inc. 
v. Integrity Mut. Ins. Co., 819 N.W.2d 602, 616 (Minn. 2012) 
(declining to determine whether an attorney appointed by 
an insurance company to represent an insured can be an 
agent of the insurance company so as to make the insurance 
company vicariously liable for the conduct of the attorney). 

Instead, the RLLI proposes two situations in which an 
insurer might be directly liable for the conduct of counsel 
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appointed to defend the insured, regardless of whether a 
reservation of rights letter is involved in the extension of the 
defense. Despite the rollback in the Section 12 rule, there is 
even less support for the final version of the rule set forth in 
Section 12 than the widely rejected vicarious liability rule. 
As the ALI readily admits in the Notes to Section 12, there 
is a “dearth” of case law holding liability insurers liable in 
either of the proposed situations. Rather than established 
case law, the proposed final Section 12 rule appears to be 
derived entirely from other ALI Restatements, a law review 
article, and implicit statements in four cases. It is thus not 
hard to understand the controversy the final version of 
Section 12 has generated.

Section 12 first proposes that an insurer should be tortiously 
liable for its failure to reasonably determine whether defense 
counsel is competent if the purported incompetency later 
results in the insured personally incurring liability in the 
action (usually through an excess verdict). In support of 
this proposition, Section 12’s Comments discuss situations 
in which defense counsel may have some infirmity known 
to the insurer that compromises the defense of the action or 
may fail to maintain “adequate” malpractice coverage with 
regard to the assigned matter as examples of the heavily fact-
dependent circumstances that may impose such liability on 
an insurer. See RLLI § 12, cmts. b (addressing insurer liability 
for negligent selection of defense counsel in general) and c 
(addressing insurer liability for retaining defense counsel 
with inadequate professional liability insurance but then 
stating the “Restatement takes no position on this issue, 
because no court has yet addressed it ....”). But, again, the 
ALI readily admits in the Notes to Section 12 that there is a 
dearth of reported cases holding liability insurers directly 
liable in such situations. And we are not aware of any in 
Minnesota.

Second, Section 12 would hold an insurer tortiously liable 
if the insurer directs defense counsel to override counsel’s 
independent professional judgment and commit a negligent 
act or omission which is later determined to be to the 
personal financial detriment of the insured. Section 12’s 
Comments appear to justify this rule by implying that since 
traditional theories of liability such as agency, vicarious 
liability, apparent authority, and negligent supervision may 
not apply in a tripartite relationship situation, a separate 
insurer liability model with regard to counsel selection 
and defense handling needed to be articulated. But given 
the lack of case law holding insurers liable under such 
circumstances, it is unclear why the ALI believed such a rule 
was needed. After all, Restatements are meant to “reflect the 
law as it presently stands or might appropriately be stated 
by a court” rather than create the law, as the ALI appears to 
be trying to do in Section 12. 

A detailed substantive analysis of Section 12’s rules and 
shortcomings — including the extent to which Section 12 
attempts to create rules of law instead of restating rules 
of law — is beyond the scope of this article. But, given 
the controversial nature of Section 12, see Domagala, 805 

N.W.2d at 24 (refusing to consider a controversial section of 
the Restatement Second of Torts), and how the Minnesota 
Supreme Court has analyzed legal issues involved with 
the tripartite relationship in the past, see Pine Island Farmers 
Coop v. Erstad & Riemer, PA, 649 N.W.2d 444, 449 (Minn. 
2002) (recognizing “that defense counsel hired by an insurer 
to defend a claim against its insured represents the insured” 
and “owes a duty of undivided loyalty to the insured and 
must faithfully represent the insured’s interests”), it seems 
unlikely that the court would find the rules created in 
Section 12 to be persuasive, much less adopt them as the 
law in Minnesota. 

EVERYDAY TASKS: DETERMINING DUTY TO 
DEFEND, RESERVING RIGHTS, AND APPOINTING 
DEFENSE COUNSEL

While the most polarizing sections of the RLLI receive the 
vast majority of the attention, the RLLI covers all aspects 
of liability insurance and therefore has the potential to 
impact even the most basic tenets of liability insurance —
an insurer’s determination as to whether it has a duty to 
defend, potentially reserving rights once the determination 
has been made, and appointing defense counsel. The RLLI’s 
handling of these everyday tasks is significant.

section 13 – conditions under WHicH tHe insurer Must 
deFend:  

The complaint-allegation rule (more commonly referred to 
as the four-corners or eight-corners rule) adopted in Section 
13(1) of the RLLI is not the rule in Minnesota. Even more so, 
the extension of this Section 13(1) rule in Section 13(2)(b) to 
permit the insured to also rely on additional allegations not 
contained in the pleading to invoke a duty to defend is also 
not the rule in Minnesota. Quite to the contrary, Minnesota 
allows consideration of not only the pleading’s allegations, 
but also facts extrinsic to the pleading, to allow both an 
insured and an insurer to determine if an insurer’s duty to 
defend is invoked. 

“[T]he general rule in Minnesota is that ‘[t]he obligation to 
defend is contractual in nature and is generally determined 
by the allegations of the complaint against the insured and 
the indemnity coverage afforded by the policy.’”  AMCO 
Ins. Co. v. Inspired Techs., Inc., 648 F.3d 875, 880–81 (8th Cir. 
2011) (quoting Farmers & Merchs. State Bank of Pierz v. St. 
Paul Fire & Marine Ins. Co., 309 Minn. 14, 242 N.W.2d 840, 
842 [1976]). But “the complaint is not controlling when 
actual facts clearly establish the existence or nonexistence 
of an obligation to defend.”  Id. (quoting Farmers & Merchs. 
State Bank, 242 N.W.2d at 842 [quotation and citation 
omitted]). See also Meadowbrook, Inc. v. Tower Ins. Co., 559 
N.W.2d 411, 419 (Minn. 1997) (“[T]his court typically will 
determine a duty to defend by comparing only those 
allegations in the complaint with the appropriate language 
in the policy. Only when actual facts within the insurer’s 
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knowledge clearly establish the existence or nonexistence 
of an obligation to defend, will this court hold that the 
complaint is not controlling.” [quotations omitted]). In 
other words, Minnesota law permits an insurer to properly 
decline to defend an insured when facts extrinsic to the 
pleadings establish there is no duty to defend. Minnesota’s 
“extrinsic facts” rule permits an insurer to properly decline 
to defend the insured in all circumstances and not just the 
limited exceptions set forth in RLLI Section 13(3). Therefore, 
citation to Section 13 to support a claim that a defense is 
owed is simply contrary to Minnesota law. 

section 15 – reserving tHe rigHt to contest coverage: 

Section 15 of the RLLI governs reservation of rights letters, 
and while the rule is relatively straightforward, it is worth 
mentioning as it likely imposes greater obligations and 
liabilities on insurers than does Minnesota coverage law. 

For instance, Section 15 requires that an insured provide 
“detailed notice” of any ground for contesting coverage 
that it knows or should know. While the Minnesota 
Supreme Court has not specifically articulated the level 
of detail required for a reservation of rights letter to be 
effective, case law suggests that it may not require the level 
of detail contemplated by Section 15. See e.g., Remodeling 
Dimensions, Inc. v. Integrity Mut. Ins. Co., 819 N.W.2d 602, 
616 (Minn. 2012) (“When an insurer has a duty to defend a 
liability claim for which it questions coverage, the insurer 
must expressly inform its insured that it accepts defense 
of the claim subject to its right to later contest coverage of 
the claim based on facts developed at trial.”); Nw. Airlines, 
Inc. v. Fed. Ins. Co., 32 F.3d 349, 356 (8th Cir. 1994) (applying 
Minnesota law and holding that although insurer could 
have been far more specific in its reservation of rights letter, 
the insurer adequately reserved its right to deny coverage). 
Section 15 also imposes a heavy burden on an insurer — to 
timely update its reservation of rights as it learns of new 
information — that may go beyond what is required under 
Minnesota law.

The RLLI’s endorsement of the doctrines of waiver and 
estoppel in the reservation of rights context in the Comments 
to Section 15 as well as Sections 5 and 6, which specifically 
deal with waiver and estoppel, also goes well beyond 
Minnesota law. In Minnesota, waiver and estoppel generally 
cannot be used to expand or create insurance coverage where 
it does not otherwise exist. Shannon v. Great Am. Ins. Co., 
276 N.W.2d 77, 78 (Minn. 1979) “The policy considerations 
in support of this principle are well founded, for it would 
be wholly improper to impose coverage liability upon an 
insurer for a risk not specifically undertaken and for which 
no consideration has been paid.” A limited exception to this 
rule estops an insurer from relying on coverage defenses, up 
to the policy limits, when the insurer, with full knowledge 
of the relevant facts, defends the insured without issuing 
a reservation of rights, and the insured is substantively 
prejudiced by the failure to issue the letter. Faber v. Roelofs, 
311 Minn. 428, 431-32, 250 N.W.2d 817, 820 (1977); see also 

NewMech Cos., Inc. v. Transp. Ins. Co., 2006 WL 2632096, at 
*10 (D. Minn. 2006) “The doctrine of estoppel operates in 
such a circumstance to prevent an insured from being left 
in the untenable position of having no voice in the litigation 
where the insurer is defending its own interests, not those 
of the insured.” (citing Patterson v. Adan, 119 Minn. 308, 138 
N.W. 281, 283 [1912]). “Assumption-of-defense estoppel is 
narrowly applied, however, and is not applicable where the 
insurer has refused the defense of the insured, where the 
insurer gives a notice of a reservation of rights, or where 
the insurer does not conduct the defense with knowledge 
of the relevant facts.”  Minn. Commercial Ry. Co. v. Gen. Star 
Indem. Co., 408 F.3d 1061, 1063-64 (8th Cir. 2005) (internal 
citations omitted). In Minn. Comm. Ry. Co., the court further 
recognized that under Minnesota law, “[a]bsent prejudice 
to the insured, a late reservation of rights will not result in 
a waiver of the insured’s right to assert a policy exclusion.”  
Id. at 1028 (quoting Nw. Airlines, 32 F.3d at 356) (citing St. 
Paul School District v. Columbia Transit Corp., 321 N.W.2d 41 
[Minn. 1982]), aff’d, 408 F.3d 1061 (8th Cir. 2005).

Under Minnesota law, an insurer may also be estopped 
from claiming that the insured has the burden of allocating 
an arbitration award between covered and uncovered 
amounts where 1) the insurer fails to notify the insured in 
its reservation of rights letter of the insured’s interest in 
obtaining a written explanation of the arbitration award 
that identifies the claims or theories of recovery actually 
proven and the portions of the award attributable to each, 
and 2) the insured shows the required conditions, including 
prejudice to the insured, were satisfied. See Remodeling 
Dimensions, 819 N.W.2d at 618. But even if estoppel is found 
in this limited situation, the remedy is simply that the 
burden shifts to the insurer to prove by a preponderance of 
the evidence that some part of the award is attributable to a 
noncovered claim. Id. 

Unlike Minnesota law, the RLLI does not mention prejudice 
in the context of Section 15 or Sections 5 and 6 and endorses 
a much broader application of waiver and estoppel in the 
reservation of rights context. Therefore, it is questionable 
whether these Restatement provisions are persuasive for a 
court considering the issues raised in these Sections.

section 16 – tHe obligation to Provide an indePendent 
deFense:  

The independent counsel rule adopted in Section 16 of the 
RLLI facially appears to be consistent with Minnesota law. 
As such, there does not appear to be any reason a Minnesota 
practitioner would need to cite to Section 16 over well-
settled Minnesota caselaw. 

In Minnesota, an insurer retains the right to appoint counsel 
even after the issuance of a reservation of rights absent the 
showing of “actual conflict.”  Mut. Serv. Cas. Ins. Co. v. Luetmer, 
474 N.W.2d 365, 368 (Minn. Ct. App. 1991); see also Hawkins, 
Inc. v. Am. Int’l. Specialty Lines Ins. Co., 2008 WL 4552683 
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at *7 (Minn. Ct. App. Oct. 14, 2008). But, where a conflict 
is shown to exist, an insurer must pay for independent 
defense counsel selected by the insured if the insured opts 
to hire its own counsel. Select Comfort Corp. v. Arrowood 
Indem. Co., No. CIV. 13-2975 JNE/FLN, 2014 WL 4232334, 
at *5 (D. Minn. Aug. 26, 2014) (citing Prahm v. Rupp Constr. 
Co., 277 N.W.2d 389, 391 [Minn. 1979]). A conflict exists 
when the underlying action will involve trial of a fact issue 
on which the insured and insurer would be on opposing 
sides in a coverage dispute that the insurer reserved its 
right to raise.  Id. (citing Jostens, Inc. v. Mission Ins. Co., 387 
N.W.2d 161, 167 n. 6 (Minn. 1986), noting that “in cases 
where the parties agree and the main action can be tried 
without having to try a fact issue that also creates a 
conflict of interest, the reservation of rights device can be 
a useful, simple, and inexpensive method of handling the 
litigation”). 

These concepts are similar to Section 16. Under Section 16, 
if a reservation of rights is issued, an independent defense 
would be owed when “there are facts at issue that are 
common to the legal action for which the defense is due 
and to the coverage dispute, such that the action could be 
defended in a manner that would benefit the insurer at the 
expense of the insured ….”  Section 16’s Comments show 
that a right to an independent defense is not automatically 
activated by a demand in excess of limits (Comment c.), 
or by the mere assertion of a claim for punitive damages 
unless more dynamics are in play (Comment d.). It also 
appears the mere issuance of a reservation of rights letter 
does not activate a right to an independent defense. 

THE DUTY TO MAKE REASONABLE SETTLEMENT 
DECISIONS

Section 24 conceptualizes an insurer’s “duty to settle” as 
an obligation to make “reasonable settlement decisions.”  
An insurer is obligated to make “reasonable settlement 
decisions” when the insurer has authority to “settle a 
legal action brought against the insured, or the insurer’s 
prior consent is required for any settlement by the 
insured to be payable by the insurer” and the insured is 
faced with an exposure in excess of its coverage limits. 
A “reasonable settlement decision” is one that would be 
made by a “reasonable insurer” that would have “sole 
financial responsibility for the full amount of the potential 
judgment,” including making the policy limits “available 
to the insured for the settlement of a covered legal action 
that exceeds those policy limits if a reasonable insurer 
would do so in the circumstances.”  

There are several concerns about whether Section 24 reflects 
a general black letter rule, the least of which is that it 
potentially converts every unsuccessful insurer negotiation 
resulting in an excess verdict into a post hoc jury trial over 
what a “reasonable insurer” would have “reasonably” 
done. As well, the rule fails to take into consideration 
what an insurer is entitled to consider when some of the 
lawsuit’s claims are not covered in light of Section 11’s 

confidentiality rule — a rule which could be manipulated by 
an insured to avoid disclosure to an insurer of information 
that is needed to accurately determine what amount of the 
damages comprising the potential excess verdict would or 
would not be covered. See RLLI § 11(2) (“An insurer does 
not have the right to receive any information of the insured 
that is protected by attorney-client privilege, work-product 
immunity, or a defense lawyer’s duty of confidentiality under 
rules of professional conduct, if that information could be 
used to benefit the insurer at the expense of the insured.”). 
This is a concern despite the RLLI’s attempt to address this 
issue in Section 25 (discussing effects a reservation of rights 
letter may have on the duty to make reasonable settlement 
decisions). 

But what is certain about Section 24 is that while the RLLI 
casts this duty as a breach of contract, Minnesota need not 
recast the duty as such because Minnesota case law generally 
addresses this subject. For example, in Short v. Dairyland Ins. 
Co., 334 N.W.2d 384, 387-88 (Minn. 1983), the Minnesota 
Supreme Court defined when an insurer may be liable in 
excess of its policy limits for failing to settle a case it defends 
(and therefore has authority to settle). Short held the insurer 
is in breach of its duty of good faith and therefore liable:

in situations in which the insured is clearly liable 
and the insurer refuses to settle within the policy 
limits and the decision not to settle within the 
policy limits is not made in good faith and is not 
based upon reasonable grounds to believe that the 
amount demanded is excessive. 

In these situations, Short cited longstanding Minnesota 
caselaw recognizing an insurer’s obligations to consider 
offers to compromise an action within the applicable policy 
limits and to “view the situation as if there were no policy 
limits applicable to the claim, and to give equal consideration 
to the financial exposure of the insured.”  Id. at 388 (citation 
omitted). 

Given Short considered the insurer’s failure to keep the 
insured apprised of settlement demands and offers to be 
potential evidence of the insurer’s bad faith, it appears Short 
and the jurisprudence upon which it relied is more than 
sufficient to provide the framework to analyze the issues 
raised in RLLI Section 24. Therefore, it makes little sense to 
cite to Section 24, especially when Short and the principles 
it cites have ongoing vitality under Minnesota law. See e.g. 
Kissoondath v. U.S. Fire Ins. Co., 620 N.W.2d 909 (Minn. Ct. 
App. 2001). Moreover, recent caselaw clarifying the breadth 
of the principles discussed in Short shows there is no basis 
to advocate the Restatement rule over Minnesota law. See 
e.g. St. Paul Fire and Marine Ins. Co. v. A.P.I., Inc., 738 N.W.2d 
401 (Minn. Ct. App. 2007) (declining to extend an insurer’s 
obligations where the insurer did not have authority to 
“settle a legal action brought against the insured” because the 
insurer did not defend the insured), review denied (Minn. Dec. 
11, 2007). Because Minnesota case law already adequately 

Restatement of the Law continued from page 19

Restatement of the Law continued on page 21
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Restatement of the Law continued from page 20

addresses the main issues discussed within Section 24, there 
is no need to look to Section 24 as persuasive authority 
in cases analyzing an insurer’s obligations with regard to 
settlement negotiations. 

CONCLUSION

After an eight-year journey from a principles project to a 
Restatement, the RLLI is now a reality. But that does not 
mean the RLLI is the law in Minnesota, or that it ever 
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will be. The RLLI remains highly controversial and will 
be debated section by section for years to come in courts 
around the country, including in Minnesota. As the debate 
over the RLLI heads to the courts, this article provides some 
helpful context regarding not only the RLLI and its more 
controversial sections, but also how the Minnesota Supreme 
Court has approached the ALI’s other Restatements and 
thus illustrates why the RLLI is likely not a secondary source 
for citation in Minnesota coverage litigation. 
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The “MDLA Congratulates” column recognizes significant defense victories at summary judgment, trial, or appeal by MDLA 
members. To be included in the next edition, send a short, one-paragraph summary of the case including the MDLA member 
attorneys involved, the type of victory, and the issues presented to areisbord@bassford.com, sean.mickelson@wnins.com or 
director@mdla.org by May 15, 2019. Inclusion in the MDLA Congratulates column is subject to space limitations, and the 
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submissions as appropriate.

MDLA CONGRATULATES

BILL DAVIDSON AND GRANT GOERKE, LIND 
JENSEN SULLIVAN & PETERSON, P.A., WIN 
DISCRIMINATION APPEAL

MDLA members Bill Davidson and Grant Goerke of Lind 
Jensen Sullivan & Peterson, P.A., secured an appellate 
victory on behalf of their client, a non-profit employer, in 
an employment discrimination case before the Minnesota 
Court of Appeals. The court of appeals affirmed the 
dismissal of a former employee’s claim that the employer 
terminated her employment because of her age in 
violation of the Minnesota Human Rights Act. Davidson 
and Goerke defended the employer in the district court 
and obtained summary judgment based on the employer’s 
legitimate reasons for the termination and the employee’s 
lack of evidence of discrimination. Davidson and Goerke 
also represented the employer before the court of appeals 
and successfully argued to uphold the summary judgment 
decision and dismissal. The court of appeals agreed that 
the termination was legitimate and that the employee’s 
complaints about the decision did not establish 
discrimination. The case is Apel v. Mankato Rehabilitation 
Center, Inc., No. A18-0745 (Minn. App. Feb. 4, 2019).

Join One of MDLA’s CommitteeS

Women in the Law
The mission statement of the Women in the Law 
Committee is to connect the more than 200 women 
who are MDLA members by:
• Providing opportunities to develop and 

strengthen relationships, facilitating business 
growth and professional development;

• Supporting women’s career advancement 
by providing a forum for leadership and 
professional development; and

• Raising awareness about issues of interest to 
women lawyers.

For more information, email committee co-chairs 
Sarah Hoffman at  shoffman@bassford.com  or  
Lauren Nuffort at lnuffort@lommen.com.
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DRI CORNER
The Voice of the Defense Bar

By riChard C. sCattergood

tomsChe, sonnesyn & tomsChe, P.A.

MDLA DRI State Representative

I just returned from the DRI regional meeting in 
Charleston, South Carolina. Of all DRI meetings, the 
regional has always been my favorite because it affords 
an opportunity to connect with a much smaller group 
of lawyers than the large conferences.  As usual, during 
the state-by-state discussion of what is new in the other 
SLDOs in the region, Jessica Schwie, Ben McAninch and I 
picked up a few ideas that could make MDLA better.  Our 
fellow SLDOs produce short YouTube videos on how to 
write a motion, take a deposition, conduct voir dire, etc. 
Another idea is to put on a rookie lawyer seminar/CLE 
to assist new lawyers and to educate them about MDLA.  
This caused me to reflect on whether MDLA should bring 
back the old “brown bag” seminar sponsored by the New 
Lawyers Committee, during which a prominent MDLA 
member would conduct a one hour CLE over the lunch 
hour on topics relevant to newer lawyers.  The Regional 
meeting always generates good ideas that can help make 
MDLA better.

The keynote speaker was Joseph Coughlin, an MIT 
professor and spouse to DRI first Vice President, Emily 
Coughlin. Professor Coughlin is the director of the AgeLab  
at MIT,  where they are doing fascinating research into all 
forms of artificial intelligence.  The specific topic at the 
meeting was an update on how close we are to having 
fully autonomous vehicles.  One of the important benefits 
of membership in DRI is the ability to stay on top of 
emerging technology, as well as new developments 
in the law.  The reality is that the manner in which we 
practice law will continue to be significantly impacted by 
emerging technology.  Technology may eliminate some 
traditional practice areas, but may also create new ones. 
We have an ethical duty to stay abreast of technological 
advances.

Another highlight of the regional meeting was a boat trip 
out to Fort Sumter, where the first shots of the Civil War 
were fired. The park ranger gave a moving 15-minute 
presentation explaining all the events and key players 
involved in the shots that started  the Civil War being 
fired.  The view of Charleston from the water is impressive.  
Charleston is named the “Holy City” because of the number 
of steeples visible from ships entering the peninsula.

This article is not intended to attract new DRI members (but 
feel free to call me if you wish to  join).   It’s a reminder 
to take advantage of DRI member benefits.  The DRI’s 
monthly magazine lists all of the upcoming seminars.  I 
strongly encourage firm decision-makers to send at least 
one of your young lawyers to the DRI Young Lawyers 
seminar in Nashville, June 26-28.  The Young Lawyers 
Committee is probably the committee that best leads to 
long-term DRI relationships.  If you go onto the DRI website, 
there are numerous resources that will assist you in your 
practice.  The Center for Law and Public Policy is staying 
on top of GDPR and can provide you with excellent starting 
information if you need to advise a client who has business 
interests in Europe.  LegalPoint has literally thousands of 
articles addressing any legal topic that you may encounter. 
You already belong, so take advantage of membership!
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