NACC

Vol 38 · No 01

March 2016

The NACC envisions a justice system that protects the rights
of children by ensuring their voices are heard through the
assistance of well-trained, well-resourced, independent lawyers.

The Family as Intervention: Better Mental
Health Outcomes for Children in Care
by Kendall Marlowe, JD, MA, NACC Executive Director
We represent children,
youth, parents and agencies
in dependency and delinquency because we want
a better result for families
involved in these systems.
That’s a utilitarian approach,
and while we may have
other, broader interests —
such as the advancement of child well-being, or the
defense of parents’ rights — our goal in every case
is still to leave our client in better shape, due to our
advocacy. When our system removes a child from
the only family they’ve ever known, we’re making
an implicit promise: come with us, and it will be
better. How does that work when our client is a
child or youth in government’s care, struggling
with serious challenges to their mental health?

nity safe, the aim of our interventions should be
to bring child, family and community to a better
place. The law offers no guarantee of beneficial
results, but our motivation in crossing that line is to
be helpful and even therapeutic; at the end of our
work, our young client’s safety, permanency and
well-being should be improved. That challenge is
especially daunting when that child’s or youth’s
obstacles go beyond the traumas of maltreatment
and removal from their family of origin to include
substantial, life-altering issues with mental health.
As advocates in legal proceedings, how do we
ensure we’re of actual help? How can we bring
such tough-to-serve clients to that better place?

As much as any areas of the law, dependency and
delinquency draw a line between private matters
and public concern. When the public’s interest
crosses the line to reach into the private, family
sphere, ostensibly to keep a child or their commu-
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Our first challenge is that
our goal of “mental
health” is hard to
define, let alone
achieve. Culturally
determined and
therefore constantly
changing, our
notion of a “healthy”
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adult can’t quite be pinned down, and so it’s no
surprise that we struggle to understand how a child
progresses to that state. Practically speaking, we
tend to think of children’s mental and behavioral
health broadly, encompassing the full range of a
child’s thoughts, behaviors, conditions, patterns,
syndromes and maladies. It’s all the stuff that adds

Our goal in every case is to
leave our client in better shape,
due to our advocacy.
up to that kid’s personality and behavioral tendencies; it’s what makes little Johnny little Johnny.
When all of that is going well — when Johnny isn’t
causing too much trouble at home or in a foster
care placement — we check the boxes indicating
little Johnny is alright, with ‘no mental health
concerns’ or some such perfunctory statement.
‘I’m O.K., you’re O.K.,’ as we used to say in the 70s.
When all of that is not going so well (“I’m O.K.,
you’re not…”) reports come in from various settings
expressing concern. We then say that little Johnny
needs an assessment, and we have someone who
has never met Johnny go through a protocol —
inevitably, a kind of checklist — to assess what’s
wrong, give a diagnosis, and recommend treatment. We’ve found the problem, and by golly, we’re
going to fix it. Troubled kid plus intervention
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equals healthy kid, if only we could recommend
and deliver that perfect intervention.

thrive) through relationships not with services or
interventions, but with people.

This is not how our system currently works.
So what is that mental health that we want our
We have, in place of a people-centered, familyyoung clients to attain? The suggestion here is that
centered mental health intervention, what can be
we have a model, specific to our Western culture,
called the ‘auto shop model’. We view children not
which can help. Health of all kinds can be seen as
as evolving organisms in an ever-changing envithe product of healthy development. In Erik Erikson’s framework
Development and health are attended to with clinical
of the stages of development,
rigor, but outside the relationships that ultimately shape
we see the psychosocial growth
a child’s path forward.
and maturation of an individual
through the mastery of an interrelated, ongoing series of developmental tasks or
ronment, but as a collection of distinct parts which
challenges. We start with resolving the conflict of
can be independently repaired or even replaced.
basic trust versus mistrust, where a child learns (we
Our child welfare and juvenile justice systems are
hope) to trust their caregiver, laying the foundathe auto shop, and we strive for an increasingly
tion for all that follows. We then move on through
sophisticated ‘assess and repair’ model of mental
the various stages and their tasks, including estabhealth intervention.
lishing our autonomy and shaping an individual
It works for cars. Each model sold in the U.S. must
identity. It’s important to understand, though, that
now have an ‘OBD’ port so that a mechanic can
our path is not linear or sequential, as these stages
plug in to the car’s on-board diagnostics. You’ll find
interrelate and overlap (ever held a teenager in your
it to the left of your steering wheel, down by your
arms and felt the trembling four-year-old inside?)
feet. The car’s computer reports the problem and its
It’s also critical to know that these developmental
location, so that the mechanic can promptly repair
tasks are achieved not in isolation, but through
or replace the identified parts. Mechanics worldrelationships, ideally with the members of a child’s
wide now spend much less time head-scratching.
permanent, loving family. When we learn to trust,
It doesn’t work for kids. Would that it did! Just
we learn it not in the abstract, but by trusting
plug in to that OBD port, read the message, and
someone in particular, that person we can count
repair or replace a child’s self-esteem, identity, or
on tomorrow and not just today. When we estabability to trust. Clean or replace a filter or a hose,
lish our autonomy, it is in relation to someone, that
and see the anger melt away. Some of the best
person we can return to when the ice gets thin.
people I know work to heal traumatized chilWhen we create an identity, it is a reflection of what
dren and treat devastating mental illnesses, yet
we have learned from those we know and trust,
their interventions often take place outside the
no matter how hard we may try to do otherwise.
world the child knows and will ultimately return
Ultimately, young people grow (and old people
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to. Development and health are attended to
with clinical rigor, but outside the relationships
that ultimately shape a child’s path forward.
Attorneys will still argue for high-quality, professional mental health services, as they should. Let’s
seek those services, though, in the context of
permanency, where a child or youth knows who
they are, who loves them, and with whom they will
live their life. Think of all that must go right — the
perfect clinical storm — to successfully treat a child
outside the family:
• Expertise for clinical intervention must be
available and must be delivered in your given
jurisdiction, regardless of whether your client
lives next door to a major provider or is
marooned in a resource-starved desert.
• Those resources must be sustainable in the
face of clinical staff turnover and the constant
threat of budget cuts.
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• Services must be culturally appropriate
to be effective, regardless of your client’s
particular culture of origin, understanding
that minority cultures are often underserved
or ineffectively served.
• Diagnoses must be accurate, and the
diagnosed condition must be treatable,
acknowledging that even ‘evidence-based’
interventions don’t show evidence of success
in many individual cases.
• Interventions must account for children who
are constantly changing over time, with
behaviors that vary greatly from one context
to another (ever seen a happy kid lose it when
a certain person walks into the room?)
Family can be a support throughout all of those
challenges. Kids are not isolated, legal entities
to whom interventions can be applied; they are
constantly changing, developing young people
who learn and grow through relationships with
people they know and trust. The best mental health
service is a loving, trustworthy and permanent
family. For children and youth with specific need
for clinical treatment, that same family is the best
support for a clinician’s success.
It should come as no surprise, then, that when children and youth are asked about their own wishes
(if they are asked,) they often cry out for a return
to family. Whether that placement is available and
appropriate or not, kids know what they need and
are trying to tell us what to do to help them. If you
work in an attorney-client model, your marching
orders are clear. If you represent a child’s best interests, that child is desperately hoping you’ll see their
need for loving, family support.
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That supportive family can
Bring your young client to court so that the judge can
come from any direction,
see them as a living, growing human being in need of
and arrive in forms we may
a home, not as a court case in need of processing.
not expect. Many of us have
grown into a healthy and
timely step-down from residential care, and ask
successful adulthood while primarily raised by
that advance visits with that family-based placerelatives other than our parents. That can work.
ment begin now. Insist that the young client be
Others have been nurtured by what social workers
evaluated for clinical needs by a qualified clinicall “fictive kin,” those who are our family through
cian not on the residential provider’s payroll. Work
their hearts though not by law. My own parents
with families – biological, foster and adoptive – to
took in six foster kids out of institutional care long
present evidence of available and appropriate, less
before anyone ever uttered the word “permarestrictive placements. Bring your young client to
nency”. Adoption and guardianship weren’t even
court so that the judge can see them as a living,
mentioned, but to this day, all six of my nongrowing human being in need of a home, not as a
biological siblings, now in their 50s and 60s, call my
court case in need of processing. Fight for a family
father “Dad”. Ideally, we are successfully and safely
for each and every client you represent.
returning children and youth to their families of
origin, yet when that is not possible, strong guardianship and adoptive families can create their own
sturdy and permanent bonds.
In the individual case, this means questioning and
challenging agency recommendations that institutional care is clinically required to treat a given
client’s mental health challenges. Does the program
have evidence of independently evaluated data
to show positive outcomes in similar cases, or do
most clients regress and end up incarcerated or
homeless? “These are tough kids to serve” or “it’s
the only place that can take him” are admissions
that services are being driven by administrative
convenience and not by a child’s best interests.
Help the court understand that a family-based
placement, with clinical supports provided to the
child and family, are in the best interests of both
the child and of the county’s annual budget. If
your child client is institutionalized against your
recommendation, demand evidence of a plan for
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In the systemic view, let’s build a system of care
that values families, in all forms, with permanency
as the foundation. Let us require treatment, not
warehousing, from our institutional providers.
Our dependency and delinquency systems’ interventions may not always succeed, and may even
cause their own harms to children. As attorneys
and advocates for children, let’s demand the best
of care for our young clients, knowing that the
most effective mental health care happens in the
context of a child’s permanent, supportive family
— not a family, but their family. By helping families
help their own children, we can take our clients to
a better place.
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Scalia on Children

Compiled by Robyn Jordan, NACC Legal Intern

In acknowledgment of the recent passing of longtime United States Supreme
Court Justice Antonin Scalia, the Guardian presents these excerpts from his
written opinions and dissents in cases concerning children and youth.

Justice Scalia’s dissent in Montgomery v.
Louisiana, 136 S.Ct. 718 (2016) (holding that the
Supreme Court’s prohibition against mandatory
life sentences for juvenile offenders established
in Miller must be applied retroactively):
Regarding the Court’s suggestion of offering
such inmates the opportunity of parole:
What the majority expects (and intends) to
happen is set forth in the following not-sosubtle invitation: “A State may remedy a
Miller violation by permitting juvenile
homicide offenders to be considered for
parole, rather than by resentencing them.”
Of course. This whole exercise, this whole
distortion of Miller, is just a devious way of
eliminating life without parole for juvenile
offenders. The Court might have done
that expressly (as we know, the Court can
decree anything), but that would have been
something of an embarrassment. After all,
one of the justifications the Court gave for
decreeing an end to the death penalty for
murders (no matter how many) committed
by a juvenile was that life without parole
was a severe enough punishment. How
could the majority — in an opinion written
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by the very author of Roper — now say that
punishment is also unconstitutional? The
Court expressly refused to say so in Miller.
So the Court refuses again today, but merely
makes imposition of that severe sanction
a practical impossibility. And then, in
Godfather fashion, the majority makes state
legislatures an offer they can’t refuse: Avoid
all the utterly impossible nonsense we have
prescribed by simply “permitting juvenile
homicide offenders to be considered for
parole.” Mission accomplished.

Justice Scalia’s dissent in Roper v. Simmons,
125 S.Ct. 1183 (2005) (prohibiting capital
punishment for juvenile offenders):
Regarding the Court’s perceived evolving
standards of decency gained by considering
the number of states which have abolished
the death penalty entirely in addition to states
which have abolished as to juvenile offenders
specifically:
Consulting States that bar the death penalty
concerning the necessity of making an
exception to the penalty for offenders
under 18 is rather like including old-order
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Amishmen in a consumer-preference
poll on the electric car. Of course they
don’t like it, but that sheds no light whatever on the point at issue. That 12 States
favor no executions says something about
consensus against the death penalty, but
nothing — absolutely nothing — about
consensus that offenders under 18 deserve
special immunity from such a penalty. In
repealing the death penalty, those 12 States
considered none of the factors that the
Court puts forth as determinative of the
issue before us today — lower culpability of
the young, inherent recklessness, lack of
capacity for considered judgment, etc. What
might be relevant, perhaps, is how many
of those States permit 16- and 17-year-old
offenders to be treated as adults with respect
to noncapital offenses. (They all do; indeed,
some even require that juveniles as young
as 14 be tried as adults if they are charged
with murder.) The attempt by the Court to
turn its remarkable minority consensus
into a faux majority by counting Amishmen
is an act of nomological desperation.
Regarding legislatures’ and juries’ abilities
to determine when a juvenile offender is
deserving of capital punishment:
Though these cases are assuredly the
exception rather than the rule, the studies
the Court cites in no way justify a constitutional imperative that prevents legislatures
and juries from treating exceptional cases
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Scalia on Children
in an exceptional way — by determining
that some murders are not just the acts of
happy-go-lucky teenagers, but heinous
crimes deserving of death.”
Regarding juveniles’ lesser criminal culpability
and the lessened effects of penological
justifications:
The Court’s contention that the goals of
retribution and deterrence are not served
by executing murderers under 18 is also
transparently false. The argument that
“[r]etribution is not proportional if the law’s
most severe penalty is imposed on one
whose culpability or blameworthiness is
diminished,” is simply an extension of the
earlier, false generalization that youth
always defeats culpability. The Court
claims that “juveniles will be less
susceptible to deterrence,” because “ ‘[t]he
likelihood that the teenage offender has
made the kind of cost-benefit analysis that
attaches any weight to the possibility of
execution is so remote as to be virtually
nonexistent.’ ” The Court unsurprisingly
finds no support for this astounding
proposition, save its own case law. The
facts of this very case show the proposition
to be false. Before committing the crime,
Simmons encouraged his friends to join
him by assuring them that they could “get
away with it” because they were minors.
This fact may have influenced the jury’s
decision to impose capital punishment
despite Simmons’ age. Because the Court
refuses to entertain the possibility that its
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Executive Director’s
Message

own unsubstantiated generalization about
juveniles could be wrong, it ignores this
evidence entirely.

NACC’s annual conference is our best
opportunity, each and every year, to

Justice Scalia’s opinion in Reno v. Flores,
113 S.Ct. 1439 (holding that Immigration &
Naturalization Service regulation permitting
detained juvenile “aliens” to be released only
to parents, close relatives, or legal guardians,
does not violate substantive or procedural
due process)

advance our practice and our profession. Whether you’re

Regarding the best interests of the child:

in Pennsylvania to produce a rigorous but engaging

“The best interests of the child,” a venerable phrase familiar from divorce proceedings, is a proper and feasible criterion for
making the decision as to which of two
parents will be accorded custody. But it is
not traditionally the sole criterion — much
less the sole constitutional criterion — for
other, less narrowly channeled judgments
involving children, where their interests
conflict in varying degrees with the interests of others. Even if it were shown, for
example, that a particular couple desirous
of adopting a child would best provide for
the child’s welfare, the child would nonetheless not be removed from the custody of
its parents so long as they were providing
for the child adequately. Similarly, “the
best interests of the child” is not the legal
standard that governs parents’ or guardians’ exercise of their custody: So long as
certain minimum requirements of child
care are met, the interests of the child
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looking for practical ways to improve your skills or for
solutions to systemic problems in your jurisdiction, this
gathering is where you want to be.
Historic Philadelphia is our setting, and we’re partnering
with the many child advocates and advocacy organizations
conference. We’ve kept costs in check, at only $169/night
for a premier downtown hotel, near Philly’s most popular
historic sites. Your best option is to register now via our
website, where our Early Registration offer will save you
$75 on the spot. If you are putting together a group of
colleagues, let’s talk discounts — we may be able to make
that dream come true.
Our conference committee is currently reviewing over 130
abstract submissions, from a broad range of practitioners
and experts, on topics from preventing the trafficking of
our youth to effectively making the argument for right to
counsel. This is the largest annual gathering in our field, in
its 39th year. You’ll have the opportunity to meet national
leaders for the first time, and to renew friendships with old
friends. For many, the NACC conference is both the best
training they can attend and a refreshing, restorative time
together with colleagues who understand your world like no
one else can. Join us, and save your hard-earned dollars by
registering now. We’ll see each other in Philly.
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Scalia on Children
may be subordinated to the interests of
other children, or indeed even to the interests of the parents or guardians themselves.
Regarding the constitutionality of detention
of juvenile “aliens”:
If we harbored any doubts as to the constitutionality of institutional custody over
unaccompanied juveniles, they would
surely be eliminated as to those juveniles
(concededly the overwhelming majority
of all involved here) who are aliens. “For
reasons long recognized as valid, the
responsibility for regulating the relationship between the United States and
our alien visitors has been committed
to the political branches of the Federal
Government.” “ ‘[O]ver no conceivable
subject is the legislative power of Congress
more complete.’ ” Thus, “in the exercise
of its broad power over immigration and
naturalization, ‘Congress regularly makes
rules that would be unacceptable if applied
to citizens.’ ”

Justice Scalia’s dissent in Thompson v.
Oklahoma, 487 U.S. 815 (1988) (holding that
the Eighth and Fourteenth Amendments
prohibit execution of juveniles under the age
of 16)
Arguing that to execute juveniles younger
than 16 does not offend evolving standards
of decency:
What the concurrence proposes is also
designed, of course, to make it more
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difficult for all States to enact legislation resulting in capital punishment for
murderers under 16 when they committed
their crimes. It is difficult to pass a law
saying explicitly “15-year-olds can be
executed,” just as it would be difficult to
pass a law saying explicitly “blind people
can be executed,” or “white-haired grandmothers can be executed,” or “mothers of
two-year-olds can be executed.” But I know
of no authority whatever for our specifying the precise form that state legislation
must take, as opposed to its constitutionally required content. We have in the past
studiously avoided that sort of interference in the States’ legislative processes,
the heart of their sovereignty. Placing
restraints upon the manner in which the
States make their laws, in order to give
15-year-old criminals special protection
against capital punishment, may well be
a good idea, as perhaps is the abolition
of capital punishment entirely. It is not,
however, an idea it is ours to impose. Thus,
while the concurrence purports to be
adopting an approach more respectful of
States’ rights than the plurality, in principle
it seems to me much more disdainful. It
says to those jurisdictions that have laws
like Oklahoma’s: We cannot really say that
what you are doing is contrary to national
consensus and therefore unconstitutional,
but since we are not entirely sure you must
in the future legislate in the manner that
we say.
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Membership Matters

Have questions or need help logging in?
Contact us at Membership@NACCchildlaw.org .

by Sara Whalen, NACC Membership Director

Thank you to our Platinum Lifetime,
Gold, and Silver Members!
G
G O
O L
L D
D

PLATINUM
PLATINUM
LIFETIME
LIFETIME

Donald Bross
Irma Carrera
Donna Furth
Amanda George Donnelly
Gerard Glynn
Charles Masner
Kathleen McCaffrey
Janet Sherwood
Yve Solbrekken
John Stuemky
Smith Williams

S
S II LV
LV E
ER
R

Julie Cavanaugh-Bill
John Ciccolella
Leonard Edwards
Robert Fellmeth
Paula Kaldis
H.D. Kirkpatrick
Jane Okrasinski
Angela Orkin
Angela Peinado
Erik Pitchal
Henry Plum
Douglas Robison
Joseph Seyler

Thank you for your continued
membership to NACC.
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Sabrina Bazemore
Janet Bledsoe
Cynthia Booth
James Cargill
Angelique Carter White
L. Michael Clark
Lisa Colbert
Cameron Compton
DeDe Connor
Carol Dane
Howard Davidson
Donald Duquette
Allison Ernst
Karen Freedman
Damon Gannett
Sarah Guidry
Josh Gupta-Kagan
Carey Haley Wong
Erin Haygood
Stacey Heard
Hollie Hinton
Karen Hunt
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Deborah Liverence
Celeste Liversidge
Jessica Long
Alexandra Manning
Laura McCormick
Cindy Morris
James Henry Norman
Leslie Odom
James Ottesen
Louise Paglen
Deborah Reece
Eric Reynolds
Kathryn Schlepphorst
Nicole Schmidt
Kimberly Schulte
Jessica Sisk
Neal Snyder
Cynthia Spencer
Elizabeth Stipe
Judy Waksberg
Christopher Wu
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Membership Matters | Featured Members

 ilisha T.
T
Martin
Tilisha T. Martin, a certified child welfare
law specialist, is a San Diego Superior Court
Judge whose experience includes adjunct
faculty at the California Western School
of Law and lecturer at San Diego State
University. Martin served the supervisor for
minor’s counsel in San Diego and as deputy
public defender in juvenile dependency
and the criminal division. She was the
coordinator for the first community court
in downtown San Diego. She earned a
Master of Justice Management degree from
the University of Nevada, Reno, a Master
of Social Work degree from San Diego
State University, a Juris Doctor degree
from the California Western School of
Law and a Bachelor of Arts degree from
the University of California, Berkeley.

 obert R.
R
Polley
Robert R. Polley, a CWLS applicant, is
the Court Improvement Program (CIP)
Coordinator for Alaska. He works for the
Alaska Court System in Anchorage as
a special projects coordinator. Prior to
joining the Court System, Polley practiced
as an attorney/guardian ad litem for the
Office of Public Advocacy in Anchorage
and Kodiak for twelve years. He credits
the Child Advocacy Clinical Program at
the University of Washington School of
Law with inspiring him to dedicate
his legal career to child advocacy.

NACC Child Law, our mobile membership app, is up, running, and available to all NACC
members. Download it now from the App Store or Marketplace, participate in the
activity feed, and engage with the NACC community.
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 om C.
T
Rawlings
Tom C. Rawlings is an attorney and child
welfare consultant whose experience includes
serving as a circuit juvenile court judge, as
Georgia’s child welfare ombudsman, and
as Director of the Guatemala Field Office of
International Justice Mission, where he worked
with government officials to protect and
treat sexually abused children and prosecute
their offenders. He is Managing Partner of
McMillan & Rawlings, LLP, a small law firm in
Sandersville, Georgia, where his current work
includes a court-based project to promote
permanency for foster children whose cases
have not progressed through the system and
representation of Spanish-speaking families in
juvenile and family courts. He is also the founder
of Child Welfare & Justice Training International,
a nonprofit that works to implement best
practices for child welfare systems in the
developing world. A graduate of Duke University
and the University of Georgia School of Law, he
is pursuing a masters’ degree in international
human rights law at Oxford University.
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Case
MONTGOMERY V. LOUISIANA: U.S. Supreme
Court Holds Prohibition of Mandatory
Sentences of Life without Parole for Juvenile
Offenders Established in MILLER V. ALABAMA
Must Be Given Retroactive Effect
In Montgomery v. Louisiana,1 the United States
Supreme Court evaluated whether its decision in
Miller v. Alabama,2 which prohibited mandatory
life sentences without parole for juvenile homicide
offenders, shall be applied retroactively. Petitioner
Henry Montgomery was convicted of murder when
he was 17 years old for the killing of a Louisiana
deputy sheriff and received a mandatory sentence
of life without parole.3 When the Miller decision
was issued nearly 50 years after his crime, Mr.
Montgomery sought collateral review in the East
Baton Rouge District Court, arguing that the holding
rendered his mandatory life sentence illegal.4

tion for certiorari and first considered whether it
had jurisdiction to review whether the Louisiana
Supreme Court properly refused to give retroactive effect to Miller.7 The Court then evaluated
whether Miller announced a new substantive rule
of constitutional law that must be applied retroactively in cases on collateral review.8 Upon holding
that new substantive rules of constitutional law
which control the outcome of a case require state
collateral review courts to give that rule retroactive
effect, the court confirmed its jurisdiction to review
the state court’s refusal. The Court then concluded
that Miller announced a new substantive rule
prohibiting mandatory sentences of life in prison
without parole for juvenile offenders whose crimes
reflected the transient immaturity characteristic of
youth, and that such rule must be applied retroactively in the present case.9

Case Reviews by
Robyn Jordan
Robyn is a legal intern with
the National Association of
Counsel for Children. She
received a Bachelor’s Degree
in Sociology and Criminology/
Criminal Justice at Colorado
State University in 2013, and is currently in her
third year of the evening Juris Doctorate program
at the University of Denver Sturm College of Law.

for a class of defendants because of their status
or offense.”13 Second, retroactive effect must be
given to new watershed rules of criminal procedure which implicate the fundamental fairness and
accuracy of the criminal proceeding.14

The district court denied Mr. Montgomery’s motion
for collateral review, concluding that Miller is not
retroactively applied in state collateral review
courts.5 The Louisiana Supreme Court denied
Mr. Montgomery’s subsequent application for a
supervisory writ, affirming the trial court’s conclusion that that Miller is not given retroactive effect in
cases on state collateral review.6 The United States
Supreme Court granted Mr. Montgomery’s peti-

In considering whether the United States Supreme
Court had jurisdiction to decide if the Louisiana
Supreme Court properly refused to retroactively
apply Miller, the Court looked to its holding in
Teague v. Lane.10 In Teague, the Court generally
barred the application of new constitutional rules
of criminal procedure to convictions that were final
when the new rule was announced.11 Additionally,
the Court in Teague set forth two categories of
rules that are not subject to that general bar, as
follows.12 First, new substantive rules of criminal
law must be applied retroactively. These include
“rules prohibiting a certain category of punishment

1. Montgomery v. Louisiana, 136 S.Ct. 718 (2016).

7.

2. Miller v. Alabama, 132 S.Ct. 2455 (2012).

8. Id. at 732.

3. Id. at 725-26.

9. Id. at 729, 732, and 736.

13. Id.

4. Id. at 726-27.

10. Teague v. Lane, 109 S.Ct. 1060 (1989).

14. Id.

5. Id.

11. Teague, supra note 10, at 307.

15. Montgomery, supra note 1, at 729.

6. Id.

12. Id.

16. Id.
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Because Teague originated in a federal, rather than
state, habeas proceeding, the Court next considered whether its two exceptions are binding on
state courts as a matter of constitutional law.15 As
to the first exception, the Court held that when a
new substantive rule of constitutional law controls
the outcome of a case, the Constitution requires
state collateral review courts to give that rule
retroactive effect regardless of when a conviction
became final.16 In regard to the second exception,
the Court noted a distinction between procedural
and substantive rules in its analysis, concluding
that procedural rules are not required by the
Constitution to be given retroactive effect by
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state collateral review courts.17 Procedural rules
regulating only the manner of determining culpability may be found to be unconstitutional without
automatically invalidating a defendant’s conviction or sentence because it may still be accurate
and lawful.18 However, substantive rules “set forth
categorical constitutional guarantees which place
certain criminal laws and punishment beyond the
State’s power to impose.”19 When a State enforces
a criminal law or punishment that is barred by the
Constitution, the resulting conviction or sentence
is unlawful by definition.20 Therefore, courts lack
the authority to affirm a conviction or sentence that
violates a substantial rule, whether or not it was
final before the rule was announced.21
In determining whether Miller announced a new
substantive rule of constitutional law within the
Teague exception which must be applied retroactively in cases on collateral review, the Court revisited Graham v. Florida22 and Roper v. Simmons.23
These cases established that certain punishments
are disproportionate when applied to juveniles.
These cases further established the principle that
juveniles are categorically different from adults
for purposes of sentencing because of their lesser
criminal culpability and enhanced ability for
reform.24 Miller therefore requires consideration
of a juvenile offender’s youth prior to imposing
17. Id. at 730.
18. Id.
19. Id. at 729.

a sentence of life without parole to ensure juveniles are protected from receiving a disproportionate sentence.25 The Court noted that while the
rare juvenile offender who exhibits irretrievable
corruption warranting a sentence of life without
parole may exist, the sentence violates the Eighth
Amendment for a juvenile whose crime reflects
the “unfortunate yet transient immaturity” associated with youth.26 Therefore, in Montgomery the
Court determined that Miller announced a new
substantive rule prohibiting a certain category
of punishment for a class of defendants because
of their status or offense — life in prison without
parole for juvenile offenders whose crimes reflect
the transient immaturity of youth. The Court also
concluded that the Miller rule must be applied
retroactively.27
In applying Miller retroactively, the Court then
concluded that to give juvenile homicide offenders
consideration for parole, rather than requiring
relitigation of every sentence or conviction in
which a juvenile received mandatory life, would
neither impose an onerous burden on the States
nor disturb the finality of state convictions.28 The
Court contends that inmates imprisoned for homicide offenses committed as juveniles could present
evidence to parole boards illustrating their reformation since the time of their crimes.29 This procedure
would grant release to offenders whose crimes
reflected transient immaturity and who have
since matured, while those without the ability to

reform will continue to serve their life sentences.30
To illustrate evidence that inmates could present
to prove that they have reformed since the time
of their crimes, the Court turned its discussion
to submissions made by Mr. Montgomery. Mr.
Montgomery asserted that he is a model member
of the prison community who has evolved from the
troubled and misguided youth he once was.31 He
showed evidence of employment with the prison’s
silkscreen department.32 He helped to establish an
inmate boxing team.33 He acted as a trainer and
coach, striving to offer advice and serve as a role
model to other inmates.34
In its analysis the Court stated that perhaps it could
be established that due to exceptional circumstances Mr. Montgomery’s sentence is proportionate, but ultimately concludes that “prisoners
like Montgomery must be given the opportunity to
show their crime did not reflect irreparable corruption; and, if it did not, their hope for some years of
life outside prison walls must be restored.”35
In Montgomery, the United States Supreme Court
held that the Constitution requires state collateral review courts to give retroactive effect to
new substantive rules that control the outcome
of a case, regardless of when a conviction or
sentence became final.36 Therefore, the Court
has jurisdiction to review the refusal of retroactive application by state courts.37 The prohibition
of life without parole for juveniles established in
30. Id.
31. Id.
32. Id.

20. Id.
21. Id. at 731.

25. Id. at 2469

33. Id.

22. Graham v. Florida, 130 S.Ct. 2011.

26. Id. at 2469 (quoting Roper, supra note 23).

34. Id.

23. Roper v. Simmons, 125 S.Ct. 1183.

27. Montgomery, supra note 1, at 734.

35. Id. at 736-37.

24. Miller, supra note 2, at 2464 (citing Roper, supra note 23, at 1189 and Graham,
supra note 22).

28. Id.

36. Id. at 729.

29. Id.

37. Id. at 732.
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Miller constituted a new substantive rule prohibiting a certain category of punishment for a class
of defendants because of their status or offense
as detailed in Teague and must be retroactively
applied by the state court.38 Providing juvenile
homicide offenders the opportunity of parole
allows for the precedent established in Graham,
Roper, and Miller regarding juveniles’ lessened
criminal culpability and enhanced capability for
change to be either demonstrated or disproven.
This ensures that disproportionate sentences of
life without parole are not imposed upon young
offenders whose crime reflected the transient
immaturity of youth and who have matured and
reformed since the time of their crimes.39
38. Id.
39. Id. at 736.

Amicus Curiae
Amici Curiae Juvenile Law Center, et. al.
Supporting Juvenile Respondent in STATE V.
SMILEY: Why Mandatory Incarceration Provisions
Are Unconstitutional as Applied to Juveniles
The Juvenile Law Center and the Juvenile Law and
Justice Clinic filed an amicus curiae brief before the
Supreme Court of Missouri,1 arguing in support of
Respondent Jerri Smiley that the Missouri Armed
Criminal Action statute she is charged under is
unconstitutional when applied to juvenile offenders.2 This statute, designed for adult criminal
1
2

offenders, mandates a punishment of imprisonment for a minimum of three years.3
First, the brief contends that the recent United
States Supreme Court holding in Miller v. Alabama4
reaffirms the Court’s precedent of recognizing that
juveniles are categorically less criminally culpable
than adults,5 reflecting its findings in Roper v.
Simmons6 and Graham v. Florida.7 Second, the brief
states that this precedent is not limited to a specific
crime or sentence and cannot be disregarded in
Respondent’s case.8 Third, the brief argues that
Missouri’s Armed Criminal Action statute cannot
be mechanically applied to juveniles as it disallows the constitutionally required consideration
of a juvenile’s lesser culpability established by this
precedent.9 Finally, the brief concludes that the
application of mandatory incarceration provisions
to juvenile offenders lacks good policy sense, as
incarcerating juvenile offenders in adult facilities
diminishes public safety and places youth at risk of
severe harm.10
Addressing the first argument that the United States
Supreme Court recognizes juveniles as categorically less culpable than adults, the brief contends
that the precedent of this recognition established
in Roper v. Simmons and Graham v. Florida is
bolstered by the Court’s recent holding in Miller v.

Alabama.11 These cases involved the constitutionality of imposing the death penalty and sentences
of life in prison without parole on juvenile offenders.12 In each case, the Court relied on research
regarding adolescent development and concluded
that juveniles have a lesser criminal culpability than
adults due to a lack of maturity, a lesser sense of
responsibility, an increased vulnerability to negative
influences and pressures, and an enhanced capability to develop and change.13 Thus, the actions of
juveniles are more likely to reflect immaturity rather
than a corrupt or depraved character.14 Due to this
reduced culpability, sentences deemed proportionate for adult offenders may be constitutionally
disproportionate for juvenile offenders.15 The Court
concluded in each case that a juvenile’s reduced
culpability must be considered prior to imposing
such serious penalties.16
The brief next argues that the United States
Supreme Court’s recognition of juveniles’ reduced
culpability must be applied in Respondent’s case,
despite the fact that she faces neither the death
penalty nor a sentence of life without parole.17
The Court has distinguished juveniles from adults
for decades in its contemplation of various constitutional considerations, including constitutional
protections in delinquency proceedings and the
constitutionality of the confessions, pretrial
detention, and random urinalysis drug testing

3

Id. at 8 (citing Mo. Ann. Stat. § 571.015).

4

Brief for Respondent, supra note 1, at 8 (citing Miller v. Alabama, 132 S. Ct.
2455 (2012)).

11 Id. at 8 (citing Roper, 543 U.S. 551 (2005), Graham, 560 U.S. 48 (2010), and
Miller, 132 S. Ct. 2455 (2012)).

5

Brief for Respondent, supra note 1, at 8.

12 Id. at 8 n.1.

6

Id. at 8 (citing Roper v. Simmons, 543 U.S. 551 (2005)).

7

Brief for Respondent, supra note 1, at 8 (citing Graham v. Florida, 560 U.S. 48
(2010)).

13 Brief for Respondent, supra note 1, at 9, 10 (citing Roper, 543 U.S. at 569-70
and Graham, 560 U.S. 48 (2010)).

Brief of Amici Curiae Juvenile Law Center, et al. Supporting Respondent Jerri
Smiley, State v. Jerri L. Smiley (2015) (No. SC94745).

8

Brief for Respondent, supra note 1, at 12, 14.

15 Brief for Respondent, supra note 1, at 9.

9

Id. at 14.

16 Id. at 10 (citing Miller, 132 S. Ct. at 2460 and Graham, 560 U.S. at 74).

Id. at 23.

10 Id. at 19, 22.
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14 Id. at 9 (citing Graham, 560 U.S. 48 (2010) and Roper, 543 U.S. at 569)).

17 Brief for Respondent, supra note 1, at 14.
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Child Welfare
Law Certification

WA

of juveniles.18 The Court has therefore long established that the implications of juveniles’ reduced
culpability are constitutionally relevant in a variety
of ways unspecific to crime.19
In arguing that Missouri’s Armed Criminal Action
statute cannot be mechanically applied to juveniles, the brief then addresses the existence of
the substantial risk that a sentence determined to
be appropriate for an adult is unconstitutionally
disproportionate for a juvenile due to their reduced
culpability.20 The statute’s mandatory minimum
of three years’ incarceration violates juveniles’
substantive right to be sentenced based on their
culpability.21 The constitutional prohibition against
cruel and unusual punishment should protect all
children from being sentenced without consideration of background facts and circumstances.22
Finally, the brief states that the application of
mandatory incarceration provisions to juvenile
offenders promotes poor policy through diminishing public safety and placing youth at the risk of
harm by incarcerating juvenile offenders in adult
facilities.23 Imprisoning juveniles in adult facilities
tends to reduce, rather than increase, the likelihood
of rehabilitation.24 Juvenile offenders transferred to
the adult system and incarcerated in adult
18 Id. at 12-13 (citing In re Gault, 387 U.S. 1 at 52 (1967); Gallegos v. Colorado, 370
U.S. 49 at 54 (1962); Haley v. Ohio, 332 U.S. 596 at 599 (1948); Schall v. Martin,
467 U.S. 253 at 265 (1984); and Vernonia School Dist. 47J v. Acton, 515 U.S.
646 at 654 (1995)).
19 Brief for Respondent, supra note 1, at 12.
20 Id. at 14, 15.
21 Id. at 14, 16 (citing Mo. Ann. Stat. § 571.015 and Martin Guggenheim, Graham
v. Florida and a Juvenile’s Right to Age-Appropriate Sentencing, 47 Harv.
C.R.-C.L. L. Rev. 457 at 490-91 (2012) (citing Graham, 560, U.S. at 88)).
22 Brief for Respondent, supra note 1, at 17 (citing State v. Lyle, 854 N.W.2d 378 at
401-02 (Iowa 2014), reh’g denied (Sept. 30, 2014), as amended (Sept. 30, 2014)).
23 Brief for Respondent, supra note 1, at 19, 22.
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24 Id. at 20.
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facilities experience a 100% greater rate of violent
recidivism than those who remain in the juvenile
justice system.25 In adult facilities, juveniles are
five times more likely to be sexually assaulted, two
times more likely to be assaulted with a weapon,
and are estimated to be up to thirty-six times more
likely to commit suicide than those in the juvenile
system.26
The application of mandatory incarceration provisions like Missouri’s Armed Criminal Action statute
to juveniles is contrary to precedent established by
the United States Supreme Court requiring consideration of children’s lesser culpability in order to
create constitutionally proportionate sentences for
juvenile offenders.27 The incarceration of juvenile
offenders in adult facilities places youth at risk of
severe harm and decreases their prospects of rehabilitation.28 Therefore, the application of mandatory incarceration provisions to juveniles also lacks
good policy sense.29 For these reasons, the amicus
curiae brief filed by the Juvenile Law Center and
the Juvenile Law and Justice Clinic before the
Supreme Court of Missouri requests that the Court
uphold the Greene County Circuit Court’s finding
that the mandatory penalty provision of Missouri’s
Armed Criminal Action statute is unconstitutional
as applied to juveniles.30

25 Id. at 20 (citing Angela McGowan et. al., Effects on Violence of Laws and
Policies Facilitating the Transfer of Juveniles from the Juvenile Justice System
to the Adult Justice System: A Systematic Review, 32 Am. J. Preventative Med.
S7, S13 (2007), available at http://www.thecommunityguide.org/violence/
mcgowanarticle4.pdf).
26 Id. at 21 (citing Angela McGowan et. al., supra note 26).
27 Brief for Respondent, supra note 1, at 19.
28 Id. at 20, 21.
29 Id. at 22.
30 Id. at 23.
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New Faces at NACC
Betsy Fordyce, JD, CWLS
Staff Attorney
Betsy Fordyce comes to the NACC after
seven years as a Guardian ad Litem with
the Rocky Mountain Children’s Law
Center, where she represented youth
in both dependency & neglect and delinquency cases. During
her time at the Law Center, Betsy also served as the Director
of Appellate Advocacy, filing briefs and participating in oral
arguments before Colorado appellate courts, and the Director
of Advocacy Initiatives, developing new advocacy programs
and potential legislative solutions for older youth in the foster
care system. Since 2012, Betsy has taught Child Advocacy
Law as an adjunct professor at the University of Denver Sturm
College of Law. Betsy is also a Child Welfare Law Specialist
through the NACC.
Betsy earned her B.A. from the University of Notre Dame and
her J.D. from Villanova University School of Law, where she
graduated first in her class. She discovered her passion for child
advocacy while doing a summer internship as a Bergstrom Child
Law Fellow. Following graduation, she served as a law clerk for
Chief Justice Mary Mullarkey of the Colorado Supreme Court.
In her spare time, Betsy enjoys hiking, reading, exploring new
restaurants in town, and of course, cheering loudly for the ND
Fighting Irish football team.

Amanda Butler
Administrative & Programs
Coordinator

where she received her bachelor’s degree in communication.
She also holds certificates in mediation and public relations,
has been recognized as both a Gorniak and Puksta Fellowship
scholar, and is a recipient of the Lael Porter Community Service
Award. Her work outside of the office includes service on
the auxiliary board for Family HomeStead, teaching inmates
at a local correctional facility, and serving as director for the
Colorado Prison Arts Festival.

Hon. Willie Lovett, CWLS
Member, Board
of Directors
Willie Lovett is a Child Welfare Law
Specialist (“CWLS”) with twenty-seven
years of practical legal and managerial
experience. Currently serves as a Fulton County Juvenile Court
Judge. Previously served as Director of the Fulton County
Office of the Child Attorney: at the time a government office of
eighteen attorneys, four investigators, four administrators and
two social workers with a budget of $2.39 million. Experience
also includes ten years of litigation management in the
Office of the County Attorney which featured the defense of
governmental officials in trials and appeals in Georgia’s trial
and appellate courts as well as the U.S. District Court and
the Eleventh Circuit Court of Appeals. Hands-on experience
includes: lead counsel in state and federal trial courts; and oral
argument in the Georgia Court of Appeals, Georgia Supreme
Court and the Eleventh Circuit Court of Appeals.

Amanda is the Administrative and
Programs Coordinator for the NACC.
She is a Denver native and recent summa
cum laude graduate from the University of Colorado Denver,
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