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The NACC envisions a justice system that protects the rights
of children by ensuring their voices are heard through the
assistance of well-trained, well-resourced, independent lawyers.

What Standard of Care Do We Owe Foster
Children — Where is the Balancing Point?
by Robert L. Waring
An appropriate starting
point in any analysis that
compares competing
interests is to examine the
ethical values that underpin
the placement of the
balancing point between
them. Many legal writers
visualize balancing tests as weights on the scales
of justice. But a more realistic analysis recognizes
that the outcome of balancing tests sometimes is
determined before relative weights are assigned
to the two interests, because the arms of the scale
may not be of equal length. By looking at the pivot
point on the scale, this alternative approach gives
new meaning to the expression “the long arm of
the law.” If two interests are of equal weight, the
interest at the end of the long arm likely will tip the
scale. An important factor that often lengthens an
arm is cost. If an interest costs less, it may be placed
at a greater distance from the pivot point despite its
being less fair, efficacious or just.

Determining how much care we owe foster children is not an academic question. In fact, courts
and social workers make thousands of such choices
in individual children’s cases every day, influenced
by the recommendations of various professionals
using their own scales — some with unequal arms
that only reflect present and not future societal
costs. A key question is the extent to which the
lengths of the arms of the balancing scale should
reflect long term social values and the costs of
realizing the goal that foster children become fully
functional and responsible adults.

If two interests are of equal weight,
the interest at the end of the long
arm likely will tip the scale.
The foundation of one model of care is rooted
in Section 364(c) of the California Welfare and
Institutions Code, which says that the standard for
dismissal of the foster care case of a child living at
home is met when the circumstances of that child
would not justify court supervision if jurisdiction
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were ended.1 Essentially, this means that if there is
no current risk of physical or emotional harm to
the child caused by the custodial parent or legal
guardian,2 the court must dismiss the case. By this
threshold, the standard of care owed to foster children is only what is needed to keep a
child’s well-being above the level
that mandates removal. Stated
another way, although the
circumstances of many
children are less than
ideal, it is not the government’s job to be the perfect
parent.3 The foster care
system is only intended to
address parent’s failures, and to
solve children’s mental health problems only to the extent to which parents are unable
or unwilling. Public resources are limited, and any
particular proposed use must be balanced against
other competing social needs and in consideration
of ebbs and flows in state revenues.
An alternative model assumes a greater social
responsibility toward child victims of abuse or
neglect, providing them whatever services are
1. CAL. WELF. & INST. CODE § 364(c) (West 2012).
2. CAL. WELF. & INST. CODE § 300 (West 2012).
3. Jennifer A. v. Super. Ct., 12 Cal. Rptr. 3d 572, 575 (Ct. App. 2004); David B. v.
Super. Ct., 20 Cal. Rptr. 3d 336, 352 (Ct. App. 2004).
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needed to mitigate the harm suffered. The first
basis for this responsibility is pragmatic. For
example, the national push to extend foster care
to age twenty-one reflects the recognition that
providing more resources to foster youth reduces
the likelihood of their incurring societal costs as
adults, such as from welfare, incarceration, or
rehabilitation, and also improves their lives as adults
and their contributions to society as taxpayers.4
Estimates of the return on this societal investment
on each dollar invested in foster youth range from
$1.35 in direct savings to government, to as high
as $5.16 in overall benefit to society based partly
on the higher lifetime earnings of youth receiving
extended foster care.5
This alternative model also relies on the notion of
special duty — that in many cases the state may
have a heightened responsibility to a child because
its previous actions or inactions increased the harm
suffered by that abused or neglected child. The vast
majority of foster care cases involve families that
have come to the attention of the agency more
than once before the events that caused the court
to take jurisdiction. Missed warning signs could
have prevented injury to the child and remedial
actions based on those signs might have precluded
the need for removal. Courts recognize a special
duty to protect children that have been removed

4. Clark M. Peters et al., Extending Foster Care to Age 21: Weighing the Costs
to Government against the Benefits to Youth, CHAPIN HALL ISSUE BRIEF
1, 1-4 (June 2009) (comparing Illinois with Wisconsin and Iowa); WASH.
STATE INST. FOR PUB. POLICY, EXTENDING FOSTER CARE TO AGE 21:
MEASURING COSTS AND BENEFITS IN WASHINGTON STATE 12-14 (2010)
[hereinafter WASHINGTON STATE]; MARK E. COURTNEY ET AL., PARTNERS
FOR OUR CHILDREN, CALIFORNIA’S FOSTERING CONNECTIONS TO
SUCCESS ACT AND THE COSTS AND BENEFITS OF EXTENDING FOSTER
CARE TO 21, 11-12 (2009).
5. WASHINGTON STATE, supra note 12, at 14.

NACC

the Guardian April 2016
Vol 38 · No 02

from the home,6 sometimes even when the child
is returned to or placed with a parent7 — despite
the limitations on damage suits against state actors
created by the U.S. Supreme Court in DeShaney v.
Winnebago County Department of Social Services.8

The vast majority of foster care
cases involve families that have
come to the attention of the
Agency more than once…
Using a scale informed by one of these models
improves the chances that in weighing risks to the
therapy patient, the balance that is reached reflects
the society’s values. Two areas of privacy concerns
illustrate relevant competing interests: effective
treatment versus disclosure that could be helpful in
case management decisions, and sharing information between individual and conjoint therapy.

Therapy in Foster Care:
Treatment Versus Disclosure
Extending the care versus cost analysis, what
should be the balance between privacy and
informational access to a child’s therapy? The
access side of the scale includes the fact that the
resources of foster care are limited. For example,
one way of preserving the privacy of therapy is
to gather information about a child’s emotional
6. See Omar ex rel. Cannon v. Lindsey, 328 F. Supp. 2d 1287 (M.D. Fla. 2004)
(summary judgment denied in 42 U.S.C. § 1983 action brought by a mother of
a boy tortured by his foster mother).
7.

See Currier v. Doran, 23 F. Supp. 2d 1277 (D.N.M. 1998) (summary judgment
denied in section 1983 action brought by a mother of a boy removed from
his mother’s care and placed with his infanticidal father); Tazioly v. City of
Phila., No. 97-CV-1219, 1998 U.S. Dist. LEXIS 14603 (E.D. Pa. Sept. 10, 1998)
(summary judgment denied in section 1983 action against the city child
welfare agency brought by former foster parents of a boy brutally abused by
his mother to whom he was returned).

8. DeShaney v. Winnebago County Dept. of Soc. Services, 489 U.S. 189, 194-196
(1989).
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well-being using an evaluator independent of the
child’s therapist.9 As discussed below, there are
therapeutic advantages to such an approach that
flow from respecting privacy, but an independent evaluation adds to short term costs. Also,
from a therapeutic standpoint, subjecting abused
children to questioning by too many professionals could increase their trauma. This suggests
limiting the number of different mental health
professionals evaluating foster youth. Finally,
allowing the therapist to freely communicate
with social workers, foster parents, teachers and

9. In re Mark L., 114 Cal. Rptr. 2d 499, 506 n.8 (Ct. App. 2001).
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the courts could lead to better decision making
about issues such as placement and visitation.10
For high needs children, more communication
could facilitate anticipating mental health crises.
The privacy side of the scale asserts that each child
deserves the best treatment. A system that sends
children the message that their healing does not
come first may reinforce feelings set by their abusive
or neglectful parents that these kids’ well being is
not valued. They may see therapy less as a friendly
place for healing and more as a place for spying on
their personal thoughts and emotions. There are
extra costs incurred if the therapeutic relationship is
destroyed by a breach of trust and therapy must be
restarted with another therapist, as discussed below.
Worse still, if the child refuses further therapy,
downstream societal costs from a failed launch into
adulthood can run to seven figures.
In many states, including California, parents whose
children have been removed can still access their
children’s mental health information,11 subject to
10. An analogy to this balancing analysis is the debate that for decades has
divided family law mediation services in California. In some counties, divorce
and custody mediators only present settlements to the judge. They do not
make a recommendation to the judge if no settlement is reached and the
details of mediation remain confidential. In others counties, if no settlement
is reached, mediators then recommend a resolution to the judge and report
on the statements and conduct of the parties during mediation. Bench officers in each of the two systems tend to prefer the system they use, and often
cannot comprehend how courts function in the counties that do not. The
arguments made on one side are that a bench officer could not competently
settle such disputes without a recommendation, and that parties in mediation may act in bad faith if their conduct remains secret. The recommending
approach costs less, because if there is no settlement there is rarely a need
to have another evaluator assess the case to make a recommendation to the
judge. On the other side, it is argued that parties are not likely to air their true
feelings and reach a lasting settlement if they know anything they say could
be reported to the judge.
11. Katner, supra note 1, at 546. In California, a proposal in this article, infra Part
V.C.2., was enacted into law unanimously via SB 1407 (Cal. 2012). A therapist
now is barred from releasing mental health information to the parents of
a foster child placed out of home, CAL. HEALTH & SAFETY CODE § 123116
(West 2013), and the parents are barred from signing releases for that
information, CAL. CIVIL CODE § 56.106 (West 2013), absent a court’s lack of
detriment finding.
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some discretion by the therapist.12 Such parents may
not act in their children’s best interests regarding
use of mental health treatment,13 and may use
confidential information from that treatment to
frame a litigation strategy hostile to their children’s
stated wishes or best interests — even if that information may not be directly admissible in court.

What are the Risks of Disclosure?
A 2009 article by Law Professor Deborah Paruch
reviewed a number of published studies that examined whether lack of confidentiality in psychotherapist-patient communications inhibited the process
and reduced patients’ forthrightness and disclosure
of symptoms. She concluded that there was ample
evidence of a detrimental effect.14 The American
Psychological Association (APA) asserts that confidentiality is meaningful to the patient only if it can
be guaranteed against intrusion by persons or institutions outside the sessions. According to the APA,
psychotherapist-patient privilege has “little value if
it could be abrogated whenever information from
therapy sessions might have a significant impact on
the outcome of the case.” 15
Law Professor David Katner’s 2004 article,
Confidentiality and Juvenile Mental Health Records
in Dependency Proceedings, asserts that children
who experience disclosure of their confidences
may be unwilling to trust future therapists, social
workers or counsel.16 This is because treatment
12. CAL. HEALTH & SAFETY CODE § 123115(a)(2) (West 2012); see discussion infra
Part III.A.
13. Katner, supra note 1, at 546.
14. Paruch, supra note 8, at 526-32.
15. Brief for Paul M. Smith et al. as Amicus Curiae of the American Psychological
Association in Support of Respondents at 23, Jaffee v. Redmond, 518 U.S. 1
(1996) (No. 95-266).
16. Katner, supra note 1, at 539.

www.NACCchildlaw.org

…psychotherapist-patient privilege
has “little value if it could be abrogated
whenever information from therapy
sessions might have a significant
impact on the outcome of the case.
of a child who has been abused often requires
helping the child create a sense of trust, autonomy
and personal boundaries. Where trust of adults
is absent it has to be created and nurtured, thus
enabling the child to reveal past events and present
emotions to a “safe” adult without fearing adverse
consequences. Treatment may not be effective
where trust is violated, and the child is unable
to experience autonomy and feel in control of
personal boundaries. Writing about the therapy
confidentiality of a foster child, the California Court
of Appeal in In re Kristine W. observed that Kristine
probably felt “betrayed and powerless, and it would
be regrettable if the entities trying to help her were
inadvertently to reinforce those feelings by allowing
her innermost thoughts to be disclosed by and
to those she distrusts.”17 It may be impossible to
even start a therapeutic conversation with an older
victim unless confidentiality is assured.
As Professor Katner points out, there is also a
considerable stigma surrounding mental health
treatment, which is increased with disclosure of the
details of the symptoms, diagnosis and nature of
treatment. Willingness to engage in treatment often
is reduced if there is an expectation or fear of such
disclosure.18
The consequences of lack of privacy in therapy are
analogous to the old adage about the work ethic
17. In re Kristine W., 114 Cal. Rptr. 2d 369, 374 (Ct. App. 2001).
18. Katner, supra note 1, at 525-26.
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in the old Soviet Union. “We pretend to work, and
they pretend to pay us.” In other words, without
candor the patient pretends to engage in therapy
and the therapist pretends to be engaged in
healing, but both know they are engaged in a form
of charade.
Expressed another way, lack of confidentiality
creates what can be described as the quantum
physics observer effect, whereby the act of
measuring a phenomenon changes it. Children
who know their thoughts ultimately may be
revealed to their parents may tell their therapists
what they think their parent(s) want them to say
— either out of fear or loyalty — thus profoundly
changing the therapists’ conclusions. Alternatively,
children may decide to say nothing at all about
what is at issue in the dependency case. These
patients get no help, and the social workers and the
court get no information in a sort of pact of mutual
assured destruction — this kind of scorched earth
standoff was known by the acronym MAD in the
nuclear standoff between the superpowers during
the Cold War.19
These risks are even greater for sexual abuse
victims. In a common pattern, a child abuser, who
is a parent or relative, intimidates the victim into
keeping the abuse secret. When the child eventually
reveals the secret, it results in the child’s removal
from the home. Because the child is punished twice
— first for keeping a secret and then for revealing
it — secrets become very stressful for that child. The
19. During an era in which it was physically impossible to stop an attack
launched with nuclear warheads atop intercontinental ballistic missiles,
under the MAD doctrine each superpower sought to deter the other by
building a force of these missiles that could obliterate the attacker’s homeland afterwards — thus leaving both nations completely destroyed.
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created secret maintains the abuse, but disclosure
of the secret destroys the family. As abuse expert
Tilman Furniss has described it, child sexual abuse is
a “syndrome of secrecy for the child.”20
Therefore, sexual abuse presents enormous challenges for the therapist. As a patient, the victim
often is reluctant to reveal private information,
fearful of the consequences in doing so. This
creates a classic chicken and egg situation. A sexual
abuse victim may never develop a healthy ability to
trust adults without therapy, yet cannot meaningfully engage in therapy because of an inability to
develop the trust needed to reveal private information. If those interactions appear to the child to be
exploitive, have a hidden agenda or be subject to
disclosure, a therapeutic level of trust may never
be achieved. As Furniss observed, whether sexually abused children “are motivated to trust is the
result not of an internal state but of an interactional
process between professionals and the child.”21

A sexual abuse victim may never
develop a healthy ability to trust
adults without therapy, yet cannot
meaningfully engage in therapy because
of an inability to develop the trust
needed to reveal private information.
As will be discussed in Part V.B.,* there are some
ways to mitigate the potential damage from disclosure, the foremost being discussing the need for
disclosure with the patient so that the patient —
with the advice of counsel — may have the option
20. TILLMAN FURNISS, THE MULTI-PROFESSIONAL HANDBOOK OF CHILD
SEXUAL ABUSE 22 (1991).
21. Id. at 36.
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to permit the disclosure. This is the reverse of the
adage sometimes followed in business and law: it is
better to beg for forgiveness than to ask for permission. In building and preserving trust, an ounce of
permission is better than a pound of apology.

Balancing Privacy in Conjoint Therapy
Although conjoint therapy is a subject that would
merit comprehensive discussion in a separate
article, it deserves at least a brief mention as a
privacy issue here. One of the most challenging
privacy issues occurs in conjoint therapy where the
same therapist does individual therapy for a client,
and then family therapy between that client and
other family members. When the reason for treatment is limited to the clients’ difficulty in understanding and communicating with each other,
this arrangement may allow the therapist to more
efficiently get to the root of the problem and guide
its resolution. Some clients prefer to deal with only
one therapist instead of having one for individual
therapy and another for family therapy.
Alternatively, having a separate therapist for individual therapy and another for conjoint sessions
can improve the therapeutic benefits by greatly
reducing the risk of an inadvertent damaging
disclosure,22 thus increasing the client’s trust in
the therapist and privacy of their communications
in individual sessions. The importance of privacy
generally is greater in situations where there is a
high degree of conflict within the family.
22. Therapists treating the same patient can communicate with each other
without a release from the patient. CAL. CIV. CODE § 56.10(c)(1) (West 2012);
45 C.F.R. § 164.502(a)(1) (2012). It is good practice to so inform the patient.
Because such communications do not occur during treatment sessions, the
therapist receiving information has time for reflection and can take greater
care to preserve the patient’s confidentiality.
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The therapeutic dangers of using the same therapist for both individual and family therapy have
been well known for decades. From a highly
respected clinical text:
Colleagues and patients alike have inquired
about the advisability of the individual
therapist’s working with both one individual in
the family and the family as a whole in ongoing
treatment. It has been our experience that this
does not work out well. Being the therapist to
the whole family interferes greatly with the work
of individual therapy. Issues of confidentiality,
the specialness of the support and rapport
between the therapist and patient, and the
unique “acceptance” of the patient’s perspective
would all be significantly compromised by an
extended combination of individual and family
therapy with the same therapist.
Similarly, family therapy will be untenable if one
family member has a “special” relationship with
the therapist. Not only may the others feel there
is bias in the therapist’s judgments, but one individual’s talking to the therapist between family
sessions may undermine the powerful pressures to change the family system that family
therapy attempts to generate. For these reasons,
we advise even those individual therapists
who are comfortable with and experienced in
family therapy to refer the family to a colleague
if ongoing family work seems an appropriate
treatment modality.23
23. ELLEN F. WACHTEL & PAUL L. WACHTEL, FAMILY DYNAMICS IN INDIVIDUAL
PSYCHOTHERAPY: A GUIDE TO CLINICAL STRATEGIES 234 (1986) (“Ellen
F. Wachtel, JD, PhD, is a graduate of Harvard Law School and New York
University’s doctoral program in Clinical Psychology. She has taught and
supervised individual and family therapy in the doctoral programs at New
York University and the City University of New York.”).
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Other highly respected texts criticize using the
same therapist for both individual and family
therapy, saying that in such a situation, “The patient
in individual therapy feels that what he or she
reveals in the one-to-one situation may in some
way (either overtly or covertly) be communicated
to the family by the therapist.”24 While certainly a
foster youth who has legal control over the disclosure of his confidential psychotherapist-patient
communications should have the right to decide
whether to share the same therapist in individual
and conjoint therapy, any patient in individual
therapy in this situation also should be afforded this
decisional autonomy in order to ensure the best
outcome. Special care should be taken regarding
conjoint therapy when a child is near the age of
having legal control over disclosure — discussed in
the next part.* If that child subsequently objects to
disclosure it might then be necessary to bring in a
new therapist, thus delaying treatment.

Colleagues and patients alike have
inquired about the advisability of the
individual therapist’s working with both
one individual in the family and the
family as a whole in ongoing treatment.
In weighing the proper balance between effective
treatment and the competing interests aided by
disclosure, the harmful effects of disclosure on the
treatment should affect the scale so that disclosure
is reduced.
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* This is an excerpt from Robert Waring’s article “Is the
Privacy of Therapy a Secret to Foster Children?” published
in the 2015 Children’s Law Manual. Click to read a PDF of
the entire article.
24. IRA D. GLICK ET AL., MARITAL AND FAMILY THERAPY 317 (4th ed. 2000).
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Lawsuit Charges Group Home Operator
with Harming Young Women
Plaintiffs in this case are represented by NCYL Senior Attorneys Rebecca Gudeman and Leecia
Welch, and Staff Attorney Poonam Juneja. Reprinted with permission from NCYL News, Vol. 1
No. 2. Copyright 2016 National Center for Youth Law.
The National Center for Youth Law (NCYL)
has filed a lawsuit alleging that practices
at California group homes run by Promesa
Behavioral Health deny foster youth the reproductive and sexual health care services and
information to which they are legally entitled.
Promesa runs eight group homes for foster
children, including for pregnant and parenting
teens, in Fresno, California and a nearby
community.
Numerous young people, along with a former
staff member, charge that staff at Promesa
refuse to permit youth to obtain health services
from their provider of choice, including from
Planned Parenthood; force them to waive their
right to confidential medical care; and require
them to sign abstinence agreements. They
further allege that Promesa staff search the
belongings of foster youth for contraceptives,
such as condoms; confiscate any contraceptives found; and punish any youth who had
them, for example, by taking away the youth’s
so-called “privileges,” such as visiting family
members.
It is imperative that young women in California’s
foster care system have access to reproductive and sexual health services. These young
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women experience significantly higher rates
of unwanted teen pregnancy and childbirth
than their counterparts who are not in care.
More than one quarter of female sixteen and
seventeen-year-olds in California’s foster care
system have been pregnant at least one time,
compared to about ten percent of female youth
nationally.1 Young people in the foster care
system have trouble getting and using contraception, including condoms. Although 70%
of foster and former foster youth interviewed
about their most recent pregnancy did not
categorize their pregnancy as wanted, only
about one quarter were using some form of
birth control at the time that they conceived.2
Foster youth also struggle with access to proper
prenatal care during pregnancy. Twenty percent
of the seventeen-year-olds in California’s foster
care system who have been pregnant, reported
that they received no prenatal care at all during
their pregnancy.3
1. Mark E. Courtney, Pajarita Charles, Nathanael J. Okpych, Laura
Napolitano & Katherine Halsted, Findings from the California Youth
Transitions to Adulthood Study (CalYOUTH): Conditions of Foster Youth
at Age 17, Chapin Hall Ctr. for Child. at the U. Chi., 43-44 (2014).
2. Mark E. Courtney, Amy Dworsky, Gretchen Ruth Cusick, Judy Havlicek,
Alfred Perez & Tom Keller, Midwest Evaluation of the Adult Functioning
of Former Foster Youth: Outcomes at Age 21, Chapin Hall Ctr. for Child.
at the U. Chi., 51 (2007).
3. Courtney, Charles, Okpych, Napolitano & Halsted, supra, 44.
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by Poonam Juneja
Poonam Juneja is a staff
attorney at the National Center
for Youth Law (NCYL) who
focuses on reform of child
welfare systems. She is a 2009
graduate of Yale Law School,
and worked at Public Counsel
and the Southern Poverty Law Center before
joining NCYL. Poonam clerked for the Honorable
Marsha S. Berzon of the Ninth Circuit Court of
Appeals and the Honorable Claudia Wilken of
the United States District Court for the Northern
District of California.
Not only are these practices contrary to good
public health policy, they violate the law.
The California constitutional right to privacy
protects the fundamental right of California
adolescents to retain personal control over the
integrity of their bodies and to decide whether
and when to parent. California’s medical confidentiality statutes additionally provide adolescents the right to control and limit the release
of information regarding the reproductive and
sexual health services they receive.
These violations have also caused great harm
to the young women placed in Promesa’s group
homes by California’s foster care system.
One of NCYL’s clients was not permitted to go
to Planned Parenthood, even though she was
experiencing vaginal bleeding for an extended
period of time. She was eventually taken to a
different medical provider which found that
she was suffering a miscarriage. Promesa staff
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punished this young woman for violating
their rules against sexual activity and being
pregnant, and denied her visits with her
young child.
Promesa staff threatened another of NCYL’s
clients with punishment if she received a
birth control shot, telling her that she was
not allowed to receive the shot because
she was not allowed to be sexually active
while living in their group homes. They
similarly punished another young woman,
who is also working with NCYL, when,
during a medical appointment, she truthfully disclosed to her doctor that she had
been sexually active in order to receive
appropriate medical care.
Through the lawsuit, NCYL is taking action
to stop these practices. NCYL believes that
it is critical that foster youth have easy
access to reproductive and sexual healthcare services and information, including
access to contraception and prenatal care.
Youth should be able to exercise their
constitutional right to privacy to control
their own bodies and protect themselves,
without facing punishment or any other
barriers.

ID
NV

CA

WY

MN
IA

UT

CO

IL

KS
OK

NM

TX

MI

LA

NH
MA
RI
CT
NJ
DE
DC

PA

OH

IN

MO
AR

ME

NY

WI

SD
NE

AZ
AK

VT

ND

MD

WV

KY
TN
MS AL

VA
NC

SC
GA
FL

Certification Open

HI

Certification Not Yet Open
Certification Unavailable

by Daniel Trujillo,
Certification Director

CWLS Nominations
Thank you to our CWLS that nominated
attorneys/judges for certification. We received
over 30 nominations and they will receive a $350
exam fee scholarship — or more if they received
more than one CWLS nomination!

CWLS Reception in Philly
Don’t miss the opportunity to meet with your
fellow specialists at the conference! The CWLS
reception will be Thursday, August 11th at the
top of the Loews Philadelphia Hotel overlooking
the city. It is open to both CWLS and current
applicants. The full program will be available later
in April, but you can register now.

Congratulations
to these new CWLS!
Shannon Leighty, JD, CWLS
Public Defender’s Office	Nevada, IA
Michelle McBrian, JD, CWLS
Office of the Attorney General	Newark, NJ
Mary McMillan, JD, CWLS
Southeast Louisiana Legal Services	New Orleans, LA
Jennifer Womble, JD, CWLS
Jefferson Parish Public Defender’s Office	Harvey, LA
Kim Murphy, JD, CWLS
Dallas County Public Defender’s Office	Dallas, TX

Learn More About Certification
Visit the Certification page at www.NACCchildlaw.org, or contact Daniel Trujillo, 303-864-5359,
or Daniel.Trujillo@childrenscolorado.org for more information.
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EXECUTIVE DIRECTOR’S MESSAGE

Helping Each Other Help Clients
NACC exists to help our members
serve their clients. We do that through
our conference, through trainings and
communications, and through our Child
Welfare Law Specialist certification. All of
this work aims to advance the quality and
effectiveness of the service and representation you bring to
children, parents and agencies.
Sometimes, though, you just need a question answered.
It might be a simple question, or it might be complex (or,
quite often, a seemingly simple question that generates a
complicated answer). Our staff attorneys can help, and so can
your fellow members. Collectively, our skill, experience and
knowledge in child and family law are exceptional. How do
you access all that wisdom? NACC now offers you multiple
pathways and platforms to talk to NACC staff and to each other.
Use the medium that works best for you, and never hesitate to
reach out:
• the NACC Membership app, accessible 24/7 from your
mobile device (or from your immovable desktop); in
addition to being a place for members to talk to members,
the app is growing in the resources it offers (including our
Red Book treatise)
• the NACC Listserv, a time-honored method of answering a
legal question or finding a good attorney or expert witness
in another state
• Children, Families and the Law, our weekly blog that posts
every Monday morning on topics from ICWA to congregate
care to practice tips; subscribe (for free) to receive the blog
each week, and shoot me a note if you have something we
need to hear (you’ll soon be a “guest blogger” for us)

NACC
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• the Guardian monthly journal has the space for longer,
deeper dives into an issue or topic; talk to us about what you
want to write about for the audience of NACC members
• the conference itself — this year from August 12 to 14 in
Philadelphia — is a unique opportunity to rub shoulders and
compare notes with your colleagues, including policy and
practice leaders from all across the country; register now to
get the best rates for the largest gathering of attorneys and
other professional in our field
And, of course, there’s the telephone, a handy though
sometimes forgotten piece of technology. My number is
303-864-5322. What’s yours? Let’s talk…
Thanks,
Kendall

Have you ever
wondered what is
going on at NACC?
Well now’s your chance to find out!
Join us on the fourth Wednesday of
every month at 10:00am MDT for:

Coffee with Kendall
Mark your calendars now, and on April 27 at
10:00am MDT, return here and click to join us
for a 15-minute coffee break with Executive
Director Kendall Marlowe!
Join the conversation… make sure to bring
your questions… and don’t forget your coffee!

www.NACCchildlaw.org

Advocating for
Foster Children’s
Unmet Medical
Needs
by Brooke Silverthorn, JD, CWLS,
NACC Staff Attorney
It’s no secret that children who are
removed from their families and
placed in foster care often have
medical needs that go beyond
those of children who are not
placed in foster care. In fact, the
American Academy of Pediatrics
(AAP) has defined children in foster care as “children with special medical needs” as a result of the
chronic stress and trauma that they often experience both prior to and as a result of removal. It’s not
that children in foster care experience different types
of health issues than other children, but they tend
to experience the same health problems at a greater
rate and for a longer period of time. Left unaddressed in childhood, this can lead to continued
health problems in adulthood and even a lower life
expectancy in some cases. For more information
about the correlation between childhood trauma
and greater health-related issues in adulthood see
the Adverse Childhood Experiences (ACE) Study.
As attorneys in the juvenile court system it is
important for us to continually educate ourselves
about the resources available to ensure that the
children in our cases are getting the medical
services that they need. This is not just a
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function of the children’s attorney. Parent attorneys,
department attorneys and children’s attorneys
all have a responsibility to ensure that children’s
medical needs are being met and should work
together to achieve that result.
To that end, there are some national organizations
that are available for information and resources

Have questions or need help logging in?
Contact us at Membership@NACCchildlaw.org .

that may aid in your own local advocacy. Healthy
Foster Care America is an initiative of the American
Academy of Pediatrics to improve health and wellbeing outcomes for children and young adults in
foster care. They have a lot of resources and information that can be helpful to attorneys, as well as a
listserv that is available for attorneys to join. Healthy
Foster Care America is also a great resource for

linking to other organizations that are committed
to improving access to health care and services for
foster children. Check them out, join their listserv,
and arm yourself with the advocacy tools you need
to ensure that the children in your cases are getting
the services they need to address their medical and
health related issues in a positive way.

Membership Matters
by Sara Whalen, NACC Membership Director

Featured Member

Stacey L. Otzmann
Stacey L. Otzmann
is the Assistant
Supervising Attorney
for the Minors Counsel
Office of Dependency
Legal Group in San
Diego. She has
worked as a staff attorney representing
foster youth for more than five years.
Ms. Otzmann graduated magna cum laude
from California Western School of Law in
2009 and is now an active member of her
alma mater’s Alumni Board of Directors.

Thank you Stacey, and all our
members, for your continued
support of NACC!
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Get the App!
NACC Child Law, our mobile app, is up,
running, and available to all members,
featuring:
• activity feed with news, updates, and tips
• member roster for easy networking and
messaging
• shared resources and announcements
Download now from the
App Store or Marketplace.

ANDROID APP ON

Google Play

www.NACCchildlaw.org
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Case
In re Cassandra C.: Supreme Court of
Connecticut Declares 17-Year-Old Diagnosed
with Cancer Incompetent to Make Decision
Refusing Chemotherapy
In In re Cassandra C.,1 the Supreme Court of
Connecticut considered whether the Connecticut
Superior Court properly determined that a 17-yearold diagnosed with cancer was not competent
to make her own medical decisions and could
not refuse life-saving chemotherapy treatments. 2
Cassandra’s doctors reported their concerns that
she and her mother were refusing to acquire
appropriate medical treatment to the Department
of Children and Families (DCF).3 The Commissioner
of Children and Families filed a neglect petition in
the Superior Court.4 The Superior Court ordered
that Cassandra remain in the custody and care of
the department.5 The court ordered DCF to make
all of her medical decisions.6 Cassandra and her
mother were both represented by counsel and
filed a joint appeal with the Connecticut Appellate
Court.7 The Supreme Court ordered the appeal to
be transferred and heard the case on an expedited
basis.8 Cassandra and her mother were named

respondents on the appeal and argued Cassandra
was competent to make important medical decisions on her own.9 Respondents urged the Court to
adopt the mature minor doctrine as common law.10
Respondents claimed removing Cassandra from
her home and subjecting her to medical treatment
against her will without a hearing to determine
whether she was mature enough to refuse such
treatment violated the respondents’ rights to due
process.11
Cassandra was diagnosed with Hodgkin’s
lymphoma.12 Hodgkin’s lymphoma is fatal if left
untreated.13 If treated in a timely manner there is a
high probability that it may be cured.14 Cassandra’s
physicians urged her and her mother to undergo
further evaluations to determine the state of
her cancer and to discuss treatment options.15
Cassandra and her mother refused.16 Cassandra
and her mother missed multiple medical appointments.17 One of Cassandra’s physicians reported his
concerns to the DCF regarding her and her mother’s unwillingness to acquire life-saving treatment.18
The department assigned an investigator to explore
the cause for the referral.19 Cassandra and her
mother continued missing medical appointments
and failed to respond to phone calls.20 Cassandra’s
mother was angry and hostile toward the depart9. Id. at 495.
10. Id.
11. Id.
12. Id. at 482.

Case Reviews by
Robyn Jordan
Robyn is a legal intern with
the National Association of
Counsel for Children. She
received a Bachelor’s Degree
in Sociology and Criminology/
Criminal Justice at Colorado
State University in 2013, and is currently in her
third year of the evening Juris Doctorate program
at the University of Denver Sturm College of Law.

ment investigator and physicians because she did
not believe that her daughter had cancer.21 Though
she sought a second opinion which confirmed the
Hodgkin’s diagnosis, Cassandra’s mother continued
to question her daughter’s doctor’s conclusion. 22
The Commissioner of Children and Families filed
a neglect petition with the Superior Court alleging
that Cassandra’s mother had failed to meet her
medical needs and sought an ex parte order of
temporary custody over Cassandra.23 The Superior
Court granted the custody order.24 Cassandra was
removed her from her home and placed with her
cousin.25 DCF immediately transported her to the
medical center for an evaluation.26 At the evidentiary hearing on the custody order, Cassandra testified that she would continue to refuse treatment if
she were not allowed to go home.27

1. In re Cassandra C., 316 Conn. 476 (2015).

13. Cassandra C., supra note 1 at 482.

2. Id. at 495.

14. Id.

21. Id. at 483-84.

3. Id. at 479.

15. Id. at 481-82.

22. Id. at 484 & 486.

4. Id.

16. Id.

23. Id. at 479 & 486.

5. Id. at 493.

17. Id. at 479 & 481-82.

24. Id. at 486-87.

6. Id.

18. Id. at 485.

25. Cassandra C., supra note 1 at 468-87.

19. Cassandra C., supra note 1 at 483-85.

26. Id.

20. Id.

27. Id. at 488.

7.

Cassandra C., supra note 1 at 493.

8. Id.
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The Superior Court ordered that Cassandra would
return home provided that her mother cooperated
with the department and physicians.28 The Superior
Court ordered chemotherapy treatments to begin
within seventy-two hours after Cassandra returned
home.29 Cassandra completed her first two chemotherapy treatments but ran away from home prior
to her third appointment.30 She returned just under
a week later and stated that she would not continue
her treatments.31 She stated that she had never
intended to start chemotherapy but said that she
would do so to the Superior Court in order to be
allowed to go home.32
On December 9, 2014, the Superior Court
conducted a hearing to consider evidence
regarding whether Cassandra was competent to
make life and death decisions involving her medical
care.33 Cassandra’s physician testified that neither
she nor her mother were competent to make such
decisions for Cassandra.34 Cassandra’s mother
testified that she believed her daughter had cancer
and needed chemotherapy.35 She stated that it was
Cassandra’s “right as a human being” to refuse the
treatments.36 When asked if she was aware that
her daughter would die without treatment, she
responded, “That’s what they say, but there’s no
guarantee with treatment of cancer.”37 The Superior

Court ordered that Cassandra remain in the
custody of the department.38 The Superior Court
ordered DCF to make all medical treatment decisions for her and the respondents filed the appeal in
this case.39
In determining whether the Superior Court appropriately held that Cassandra was not competent to
make medical treatment decisions for herself, the
Supreme Court first considered governing legal
principles regarding whether minors are competent to make their own medical decisions.40 The
Court considered the mature minor doctrine.41
The mature minor doctrine allows a minor that
the court finds sufficiently mature to consent to or
refuse medical treatment.42 The Court then determined whether Cassandra was a mature minor by
analyzing the evidence on record pertaining to her
maturity.43 Finally, the Court examined the respondents’ claim that their due process rights were
violated.44 The Court found that Cassandra cannot
be considered a mature minor and that the respondents’ constitutional rights were not violated.45 The
Court affirmed the Superior Court’s finding that
Cassandra was not competent to refuse medical
treatment which provided her only chance of
survival.46
The Supreme Court first considered governing legal
principles regarding whether minors are compe-

28. Id. at 489.

tent to make their own medical decisions.47 The
Court referred to the United States Supreme Court’s
holding in Parham v. J.R.48 and its conclusion that
“[m]ost children, even in adolescence, simply are
not able to make sound judgments concerning
many decisions, including their need for medical
care or treatment.”49 The Court stated, “[a]t
common law, minors generally were considered
to lack the legal capacity to give valid consent to
medical treatment or services, and consequently a
parent, guardian, or other legally authorized person
generally was required to provide the requisite
consent.”50 The Court stated that the Connecticut
legislature implicitly recognized this common-law
principle by presuming minors to be incompetent
to make medical decisions.51 A number of courts
have concluded that there is an exception to this
general common-law principle for mature minors.52
The mature minor doctrine allows minors deemed
by the court to be sufficiently mature to consent
to or refuse their own medical treatment.53 Issues
considered by courts in determining whether a
minor is sufficiently mature include age, ability,
experience, education, training, degree of maturity
or judgment, and whether the minor can appreciate the risks and consequences of the medical
treatment in question.54
47. Id. at 496.

29. Id.

38. Id.

30. Id.

39. Id.

31. Cassandra C., supra note 1 at 490.

40. Id. at 496-97.

32. Id.

41. Id. at 498-99.

50. Cassandra C., supra note 1, at 496-97 (quoting American Pediatrics v.
Lundgren, 16 Cal.4th 307 at 314-15).

33. Id. at 491.

42. Id.

51. Cassandra C., supra note 1, at 497-98.

34. Id.

43. Cassandra C., supra note 1 at 501.

52. Id. at 498.

35. Id. at 492.

44. Id. at 503.

36. Id.

45. Id. at 501-03.

53. Id. at 498-99 (quoting Belcher v. Charleston Area Medical Center, 188 W.Va.
105 at 116).

37. Cassandra C., supra note 1 at 492.

46. Id.

54. Id.
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48. Parham v. J.R., 442 U.S. 584 (1979).
49. Cassandra C., supra note 1, at 496 (quoting Parham, supra note 34, at 603).
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The Court next determined whether Cassandra
was a mature minor.55 Respondents argued that
the Superior Court could not have found that
Cassandra was not a mature minor because the
issue was not before the Court at the evidentiary
hearing on December 9, 2014.56 The Supreme Court
rejected the argument because the purpose of the
hearing was to determine Cassandra’s competence to refuse chemotherapy treatments.57 The
issue was squarely before the Superior Court.58
Respondents argued that the Superior Court’s
finding that she was not a mature minor was not
supported by the evidence.59 The Court rejected
the argument because a legal presumption exists
that Cassandra was not competent to make the
decision whether to undergo chemotherapy
because she was a minor.60 The burden rested
with the respondents to establish that Cassandra
was sufficiently mature.61 The respondents failed
to produce any evidence on the issue.62 The
Superior Court had no basis to find that Cassandra
was a mature minor according to any standard.63
The Court analyzed evidence within the record
regarding Cassandra’s maturity.64 Cassandra
delayed her chemotherapy treatments despite
being repeatedly warned of serious consequences
that included death.65 The court concluded that

Cassandra maintained an emotional dependence
upon her mother.66 Cassandra was easily influenced
by her distrust of physicians and other individuals
in positions of authority.67 The Court concluded
that Cassandra was not a mature minor.68 The
Court reasoned that adopting the mature minor
doctrine would not apply to Cassandra and refused
to decide whether to adopt it.69 The Supreme
Court affirmed the Superior Court’s holding that
Cassandra was not competent to make important
medical decisions for herself.70
The Court considered respondents’ argument that
their due process rights were violated because the
December 9, 2014 hearing did not comply with
constitutional due process.71 The respondents
argued that due process required expert testimony
regarding Cassandra’s decision-making capacity.72
The Court rejected the argument because the
respondents had notice that the purpose of the
hearing was to ascertain Cassandra’s competence
to refuse treatment.73 The respondents held the
burden to prove Cassandra was competent.74 The
respondents were not prohibited from presenting
such evidence but failed to do so.75 The Court
concluded the respondents were not deprived of
due process rights.76

In conclusion, in In re Cassandra C., the Supreme
Court of Connecticut affirmed the Connecticut
Superior Court’s holding that Cassandra was not
competent to make important medical decisions
for herself and could not refuse life-saving chemotherapy treatments.77 In determining whether to
affirm the Superior Court’s decision, the Supreme
Court considered governing principles established
by the United States Supreme Court, common
law, and the mature minor doctrine regarding
whether minors are competent in making medical
decisions for themselves.78 The Court then determined whether Cassandra was a mature minor by
analyzing evidence within the record related to her
maturity.79 The Court determined that Cassandra
was not a mature minor regardless of whether
the mature minor doctrine had been applied.80
The Supreme Court affirmed the Superior Court’s
ruling and chose not to decide whether to adopt
the doctrine.81 The Court rejected the respondents’ argument that they suffered deprivation of
their rights to due process.82 The respondents had
sufficient notice regarding the December 9, 2014
hearing and were able to present evidence but did
not.83 The Court concluded that no deprivation of
due process occurred.84
77. Id. at 501-03.
78. Id. at 496.
79. Cassandra C., supra note 1 at 501.

55. Cassandra C., supra note 1, at 499-500.

66. Id.

80. Id. at 503.

56. Id.

67. Cassandra C., supra note 1 at 501.

81. Id.

57. Id. at 500.

68. Id.

82. Id. at 504.

58. Id.

69. Id. at 503.

83. Id.

59. Id.

70. Id.

84. Id.

60. Id.

71. Id.

61. Cassandra C., supra note 1 at 500.

72. Id.

62. Id.

73. Cassandra C., supra note 1 at 503.

63. Id.

74. Id. at 504.

64. Id. at 501.

75. Id.

65. Id.

76. Id.
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by Daniel Trujillo
Sara and I just got back from our
planning trip (our very first trip to
Philadelphia), saw the hotel, and
ran around the city checking out
what is important to our conference
attendees based on last month’s
survey. Here are just a few reasons
you should go to Philadelphia:

Reading Terminal Market
Okay, this is where you are going
to find me after hours. This is an
amazing indoor market and place
to grab a quick, but enticing meal.
We had a breakfast at Molly Malloy’s
the first morning (try the French
toast!) and went back for Profi’s
Creperie the second morning. I will
be going back to check out the Soul
Food Café, bakeries, and Chocolate
by Mueller (they sell anatomically
correct chocolate hearts!). Profi’s
Creperie was charming — small

NACC

What to Expect

e
6 fo r t h

sweet or savory crepe, but then they
continue making tasty food in front
of you! The Market is two blocks
from the hotel and we are checking
to see if we can host our networking
lunch there. The atmosphere is
bustling and fun, and there is even
a bookstore tucked away for a quiet
read! The market is definitely worth
checking out.

› Reading Terminal Market
› Molly Malloy’s (Yelp)
› Profi’s Crêperie (Yelp)

History : Tours & Museums
We hit the Constitution Center and
saw Independence Hall where the
Constitution was signed. That was
amazing — I am from Colorado
and we just don’t have that kind of
history out here. The Liberty Bell is
on the mall, and across the way you
can walk through old colonial streets
and see other historic sites; all within
about a three block radius. The
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Constitution Center Signer’s Hall has
bronze statues of signers and a draft
of the Bill of Rights. On our way to
the Philadelphia Art Museum (yeah,
we had to check out the Rocky
steps), we found the Philadelphia
Free Library and the Rodin Museum
(The Gates of Hell on the outside
as you walk up is fascinating). After
that, we took a walk to The College
of Physicians of Philadelphia (which
sounds like a strange place to
visit) housing the Mütter Museum
with a wall of skulls, conjoined
twin skeletons, the second largest
skeleton in the world, Einstein’s
brain — all kinds of cool stuff.
Check out the clips on their
website (not for the squeamish!).

We met with staff from Juvenile
Law Center and Support Center
for Child Advocates, both located
in Philadelphia (thanks for the
lunch!). They gave us a list of many
unique things to do in the summer
in Philadelphia. We will set up
discounted tickets, snag some gift
cards for giveaways, and give you
a refined list of things to do while
you are there. You all work hard
and your time away from the office
should be put to good use!

› Pennsylvania
State House

› Rodin Museum
› Philadelphia

Museum of Art

› Mütter Museum
Next
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NACC Member : $450 ∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙ $

____________________

Non-Member : $550 (includes 1 year membership) ∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙ $

____________________

Add-Ons
I will attend : $250 (includes Red Book Third Edition)∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙ $

____________________

I am a CWLS Applicant and will attend : $125 ∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙ $

____________________

Saturday, August 13, 2016
Annual Luncheon



I will attend (no cost)
I will bring ________________ guests : $50 each ∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙ $

Total amount enclosed or to be charged ∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙∙
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( MR. / MS. ) NAME

COMPANY / FIRM / AGENCY

ADDRESS

|
|

CITY

E-MAIL ADDRESS

STATE

|

ZIP

TELEPHONE

DEGREE / OCCUPATION

Register Now!

I N DV

Online : www.NACCchildlaw.org
Email :	
Amanda.Butler@ChildrensColorado.org
Click to Submit Completed Form
: Make checks payable and mail to:

		
		
		

NACC
13123 E 16th Ave, B390
Aurora, CO 80045

Phone : 303-864-5324 • 888-828-NACC
If you require special or dietary accommodations,
please email Conference@NACCchildlaw.org.

Thursday, August 11, 2016 (Pre-Conference)
Red Book Training (includes lunch)



|
|
|
|
|
|

Mail

Yes, I will attend the conference!



Attendee

$

____________________

____________________

Payment
CHARGE MY:

|
|
|
|

Tax ID# 84-0743810









|

CARD NUMBER

EXP DATE

NAME AS SHOWN ON CARD

EMAIL ADDRESS (FOR RECEIPT)

SIGNATURE
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Executive Director ·ECLT
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Center of California ·MONTEREY PARK, CA
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· Washington University School
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· TSU/Thurgood Marshall School
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of Counsel for Children ·ATHENS, GA
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National Association
of Counsel for Children
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D. Andrew Yost, JD, MA
Senior Staff Attorney
D.Andrew.Yost@ChildrensColorado.org

Brooke Silverthorn, JD, CWLS

• Implementing best practices by
providing certification, training,
education, and technical assistance to
promote specialized high quality legal
advocacy
• Advancing systemic improvement
in child-serving agencies, institutions
and court systems
• Promoting a safe and nurturing
childhood through legal and policy
advocacy for the rights and interests
of children and families

Staff Attorney
Elizebath.Fordyce@ChildrensColorado.org

Daniel Trujillo
Certification Director
Daniel.Trujillo@ChildrensColorado.org

Read Us!

Like Us!

Join Us!

Follow Us!

Sara Whalen

Carolyn Moershel

Attorney at Law · Law Offices of
Janet G. Sherwood · CORTE MADERA, CA

• Ensuring that children and families
are provided with well resourced,
high quality legal advocates when
their rights are at stake

Betsy Fordyce, JD, CWLS

Robert L. Redfearn Jr., JD

Attorney · Simon, Peragine, Smith
& Redfearn · NEW ORLEANS, LA

As a multidisciplinary membership
organization, we work to
strengthen legal advocacy for
children and families by:

Staff Attorney
Brooke.Silverthorn@ChildrensColorado.org

Membership Director
Sara.Whalen@ChildrensColorado.org
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Kendall Marlowe, JD, MA

Attorney & Consultant · WAUWATOSA, WI

Janet G. Sherwood, JD, CWLS
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of San Diego Law School, Children’s
Advocacy Institute ·SAN DIEGO, CA
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The Guardian is an NACC publication.
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Section Chief, Pediatric Emergency
Medicine · Children’s Hospital at OU
Medical Center ·OKLAHOMA CITY, OK
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