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WHAT IS A 
CONTRACT 



 
Contracts are binding 

agreements between two or 
more parties that create rights 

and obligations that may be 
enforced by a court of law. 

  



 
A well-written contact should 
define both parties’ rights and 
duties and create a process for 
decision making and dispute 

resolution.  



Contract Formation 

•  To be valid a contract must have: 
– Mutual Assent (Offer and 
Acceptance) by those with the 
Capacity to contract. 

– Consideration to both Parties. 



Napkin Agreements 

-  Is an agreement written and signed on a 
cocktail napkin enforceable?   

-  What about verbal agreements? 



Why Have a Written Contract? 

-  Legal Reasons 
-  Statute of Frauds 

-  Regulatory Reasons 
   

-  Business Reasons 

  



Why Have a Written Contract 



Why Have a Written Contract 

-  Although important, a written contract has 
limits. 
-  What a contract can and cannot do for you.   

-  Most important line in any contract? 
-  The signature lines. 

  



TYPES OF 
CONTRACTS 



Trick Question 

What is the difference, legally, between a 
Contract, an Agreement, a Memorandum of 
Understanding, a Letter of Intent, and a 
Non-Disclosure Agreement? 
-  There is no legal difference – all can be 

enforceable legal contracts. 
-  Substance is much more important than 

the Form of the document. 

  



Common Template Forms 

•  Procurement Agreements 
– Consulting, Services, Deliverables 

•  Construction Agreements 
– Contractors, Engineers, Architects 

•  Software Agreements 
•  Facilities/Venue Agreements 
•  Speaker/Artist/Performer Agreements 

  



Common Template Forms 

•  Non-Disclosure Agreements /
Confidentiality Agreements 

•  Affiliation Agreements 
•  Research Agreements 
•  International Agreements 
•  MOUs/LOIs/Term Sheets 

  



KEY CONTRACT 
TERMS 



Key Terms 

•  Basic Terms 
•  Term; Termination; Renewals 
•  Covenants, Representations and 

Warranties 
•  Allocation of Risk (Indemnity) 
•  Insurance 
•  State Required Provisions 

  



Basic Terms 

•  Who are the Parties? 
•  What is the nature of the agreement (e.g. 

what is being purchased?) 
•  Scope of work? 
•  What is the compensation or sales price? 

– Fixed Price vs. Cost-Plus 

  



Term, Termination and Renewals 

•  Term 
– When does the contract end? 
– What happens at termination? 

•  Termination Rights 
– Who can terminate – Cause/No-Cause. 
– Termination for Convenience. 

•  Renewals 
– Automatic. 

  



Covenants, Reps and Warranties 

Covenants vs Reps vs Warranty. 
•  Covenants. 

– A promise by a party that something has been 
or will be done. 

•  Representations. 
– A statement of (usually present) fact that 

induces a party to enter into a contract. 
– Ownership of property, licensing, authority to 

sign, equipment is new, etc. 

  



Covenants, Reps and Warranties 

•  Warranties. 
– A guarantee that a fact is true (form of 

indemnity). 
– A promise to ensure future performance 

(construction contracts). 

  



Allocation of Risk 

•  What is Allocation of Risk. 
– The process of contractually agreeing upon 

which party will bear the liability resulting from 
certain events. 

•  Indemnification. 
– A promise to pay for the other party’s 

damages, losses, or injuries. 
– Usually relates to third-party claims. 

  



Allocation of Risk 

•  Duty to Defend. 
–  Results from the “defend” in “indemnify, defend, and 

hold harmless…” 
–  Relates to defense costs resulting from claims 

(attorney’s fees). 
•  Limitation of Liability. 

–  Provision that “Caps” the amount a party will be liable 
for in certain cases. 

–  State-by-State. 

  



Insurance 

•  Why Require Insurance? 
– Helps mitigate the potential risks 
– Demonstrates the viability of a company 
–  Is a way to potentially obtain financial 

reimbursement in the event of a loss 
•  When should it be required? 

– Whenever the risks are greater than the 
contracting party is willing to accept 

  



Insurance 

•  Types required? 
– Commercial General Liability, Commercial 

Automobile Liability, Workers Compensation, 
Professional Errors and Omissions, 
Technology Errors and Omissions, and 
Excess/Umbrella  

•  Certificate of Insurance 

  



State Required Provisions 

  



Signature Authority 



ASU Policy 

•  Is delegated by the President  
•  Delegation is by title – not individual 
•  Delegation is limited to specific contract 

types and dollar amounts 
 

  



 
  

Protects you and the institution. 



Summary 
 

Contracts play an important role 
in procurement by stating 

expectations of the parties and 
process for resolution if 
something goes wrong.  



WDTCS 

WHAT 
DOES 
THE 

CONTRACT 
SAY 



Questions	



Contacts 
	
•  Ben	Mitsuda,	Associate	General	Counsel:	
benjamin.mitsuda@asu.edu	

•  Lorie	Sheppard,	Interim	Associate	Director	of	
Procurement:	lorie.sheppard@asu.edu	

	


