DACA Takes Center Stage in Budget and Immigration Reform Negotiation
By Jared Leung
2018 has begun with both promises and alarms in immigration reform. As expected when the Trump
administration announced its cancellation in September 2017, The Deferred Action for Childhood
Arrivals Program (DACA) is at the forefront.
DACA Injunction
On Tuesday, January 9, 2018, Judge William Alsup, a U.S. District Court Judge for the Northern District of
California, issued a nationwide injunction against the “September 5, 2017” rescission of DACA by the
White House. The injunction prevented the termination of the DACA program scheduled to take place
on March 5, 2018 and instructed the Department of Homeland Security (DHS) to resume accepting
renewal applications.
On Saturday, January 13, 2018, the United States Citizenship and Immigration Services (USCIS) cited the
Court’s decision and resumed accepting DACA application under the same terms in place before the
“September 5, 2017” rescission with two major exceptions:
•

•

USCIS does not accept applications from individuals who have never had DACA. USCIS only
accepts renewal applications. Individuals who failed to renew because of the rescission
announcement may now submit their renewal applications.
USCIS does not accept initial or renewal applications for the “advance parole” travel document,
which allows DACA recipients to travel outside of and return to the U.S. in case of an
emergency.

USCIS’ announcement can be viewed at https://goo.gl/E5bVxD.
Government Shutdown
The fight over DACA then played a part in the shutdown of the U.S. Government, which began on 12:01
am on Saturday, January 20. There were many reasons for the shutdown, such as funding for defense,
the border wall, CHIP (Children’s Health Insurance Program), etc., but inability of Senate Republicans
and Democrats to find common ground on DACA was a major barrier to reaching an agreement that
would have avoided the shutdown. Just three days later, the shutdown ended for the immediate future
through an agreement to fund the government through February 8th. The agreement was based on a
pledge by Senator Mitch McConnell h to allow an immigration vote before February 8 to decide the fate
of DACA.
White House Immigration Framework
Just four days later, on January 24, 2018, the White House announced the “Framework on Immigration
Reform and Border Security”, which citied the following principles:

•
•

•

•

Border Security – $25 billion for the border wall, hire more personnel and tools, stop catch-andrelease policy, increase efficiency of removal systems, etc.
DACA legalization – 10 to 12-year path to citizenship with requirements for work, education and
clean criminal backgrounds for 1.8 million individuals. This will include eligible individuals who
have not applied for DACA because there are approximately only 750,000 current DACA
recipients.
Protect the Nuclear Family: Allow US citizens and permanent residents to sponsor only spouse
and children under 21 years old. The current system allows permanent residents to petition for
their adult and single children over 21 years old, and US citizens to petition for adult and
married children over 21 years old, and siblings. The White House believes that this will stop
what they call “chain migration.”
Eliminate Lottery and Repurpose Visas: Terminate the green card lottery program and use the
numbers to alleviate family and skilled workers backlog.

See: https://goo.gl/QMCXWF.
Not surprisingly, leaders from the Democratic Party and immigrant advocacy groups strongly criticized
the framework. Congresswoman Pelosi and Senator Schumer accused the White House of using DACA
as a bargaining chip to enact “a hateful agenda” of immigration and bolster the Administration’s effort
to “make America white again”. See https://goo.gl/2Bg3pE.
Planning Ahead
How should we prepare for this?
First, anything can happen. Expect the un-expected. If we can do something based on a court decision or
temporary policy shift, we should act on it quickly, because we do not know how long that window of
opportunity will be opened.
Second, DACA recipients and their employers should act ASAP. The Justice Department is seeking
SCOTUS’ review of the District Court decision on DACA, so we know that the Administration wants to
cancel DACA in its current form by overturning the injunction issued by Judge Alsup. We do not know
how long the DACA legal injunction will last. For those who are eligible for DACA but have never
applied, they are unfortunately out of luck. But for everyone else, they should immediately apply to
renew DACA benefits if eligible. At the very least, they can extend their employment work authorization
for two more years. Employers with DACA employees will feel the most repercussions if DACA
completely disappears. They will collectively lose 750,000 workers who are reliable and eager to work.
As such, we recommend that employers identify their DACA employees and encourage them to apply
for renewal of their status and work permit if applicable. Also, if you are an employer and value the
work currently done by a DACA employee, you should contact Congress and let them know how you
feel.
Third, U.S. citizens and permanent residents should consider submitting petitions for their eligible sons,
daughters, and siblings under the current system. It is clear that the long-standing principle of family

unity in U.S. immigration is under attack. “Chain migration” is such a derogatory and misleading term of
our current immigration system, and it completely disregards the quota allocations that are already in
place to ensure proper administration of the number of immigrants permitted each year based on family
petitions. Nonetheless, because “anything can happen”, we suggest filing a family petition if needed to
safeguard the options for any affected individual.
Fourth, more than ever, visitors and immigrants must clearly stay on the right side of the law. This
seems obvious. However, in my law practice, I have seen people who make mistakes and wrong choices
regardless of their immigration status. (Don’t we all?). Visitors and intending immigrants who make
simple mistakes may find themselves becoming deportable or removable from the U.S.
More will unfold in the next two weeks. The fate of DACA will send ripple effects across the nation and
in all areas of employment and legal matters. It is my sincere hope that our leaders can cast aside
political differences and work together to ensure a resolution that encompasses both justice and
compassion.

Buy American Hire American Executive Order and Effects on Business Immigration
On April 18, 2017, President Trump issued the “Buy American and Hire American” Executive Order
(hereinafter “BAHA Order”). The BAHA Order directs federal agencies to buy American products made
in the United States. The BAHA Order specifically mentions the iron and steel industries, and its
manufacturing processes, “from the initial melting stage through the application of coatings”. The “Buy
American” part of the BAHA Order aims to benefit the iron and steel workers and the industry.
The “Hire American” part of the BAHA Order singles out the “H-1B” visa program and the enforcement
of section 212(a)(5) of the Immigration and Nationality Act (8 U.S.C. 1182(a)(5)), which governs the
labor certification process. Particularly, the BAHA Order wants to protect U.S. workers against the
“fraud and abuse” of the current immigration systems and “ensures that the H1B visas are awarded to
the most-skilled and highest paid petition beneficiaries.”
This author supports the proper and legal administration of the H-1B work visa program and the rest of
the immigration system. However, the BAHA Order has a significant and negative impact on business
immigration, going far beyond the H-1B visa program and Section 212(a)(15) of the INA.
The H-1B work visa program is reserved for positions that require at least a bachelor’s degree in a
specific field of education. It requires employers to pay the “prevailing wage” as determined by the
Department of Labor (“DOL”). An employer cannot hire H-1B workers to counter the effects of a strike,
and must put up bulletin board postings listing position and wage information in two separate areas
within the place the H-1B worker will be employed, so that U.S. workers are informed of the H-1B hire.
Most companies are in full compliance of the H-1B visa program, following the law, and only bringing in
H-1B visa workers to meet specific need of the companies. Bringing in an H-1B visa worker is an
expensive process for employers because the employer is required to pay for the costs associated with
the H-1B process. The government filing fees alone are approximately $2500 and are separate from any
additional legal fees incurred from hiring an attorney to handle the complicated process. .
Despite these legal safeguards ensuring that the H-1B visa program does not harm U.S. workers, the H1B visa program remains subject to criticism and is often labeled as a program to bring in “cheap labor.”
One example can be found in last year’s news headlines concerning Disney’s alleged replacement of U.S.
workers with H-1B workers. This type of news along with other news of H-1B abuses and fraud easily
and frequently catch the attention of the media. Disney was eventually exonerated in court, but such an
outcome does little to counter the negative impact of the initial reports of H-1B “abuse.”
Without directly commenting on the merits of the Disney case, the author concedes that it would be
naïve to think that there are no abusers of the H-1B program. There are always bad apples. However,
for the most part, the H-1B program is working as intended. The author is proud to say that he has
assisted only companies who fill badly needed openings with H-1B workers in positions such as teachers,
doctors, engineers, and critical hires in U.S. start-up companies. These companies pay the fair wage to
the H-1B worker and continue to recruit U.S. employees as often as they can.

However, the BAHA Order has gravely affected these law-abiding employers. Under the BAHA Order,
USCIS (“U.S. Citizenship and Immigration Services”) issued over 85,000 “requests for evidence,”
commonly known as “RFE” between January 1 and August 31 this year, with most of these RFEs directed
at H-1B applications. Many of these RFEs attack the merit of the H-1B position, questioning whether
certain jobs actually require degrees. The author has heard from a colleague that USCIS has gone so far
as to deny an H-1B petition for a civil engineer, arguing that a civil engineer does not require a
bachelor’s degree.
Most of these RFEs raise the wage argument. Particularly, USCIS claims that the wage level paid to the
H-1B workers is inappropriate. H-1B workers must be paid the prevailing wage, and the DOL has four
levels of wages for a given H-1B position. An employer pays the H-1B worker a wage ranging from level
1 to level 4, depending on the complexity and seniority of the position. The level 1 wage for a junior
position is perfectly appropriate and in full compliance of the law. Unfortunately, USCIS appears to have
totally disregarded the validity of the level 1 wage. It repeatedly argues that level 1 wage is not
appropriate for an H-1B position, concluding that if the H-1B position truly is complex, it requires more
than a level 1 wage. In doing so, USCIS ignores the fact that the DOL has instituted a wage system for H1B workers, which starts with level 1. Instead of ensuring that H-1B employers pay a fair wage, USCIS
has inflated the wage level, harming U.S. employers and even creating reverse discrimination against
U.S. workers in some cases because requiring a level 2 or above wage pushes the H-1B wages to a level
higher than the normal wage paid to U.S. workers.
A couple of examples illustrate the fallacy of the positions taken by USCIS. In one example, an employer
appropriately selected a level 1 wage for the base pay in a new doctor’s H-1B petition. The employer
used the level 1 wage because the doctor was new and relatively inexperienced. Despite the fact that
the employer was actually paying the doctor significantly more than the level 1 wage, USCIS challenged
the employer’s use of a level 1 wage based on a conclusion that an H-1B position requires more than a
level 1 wage.
In another example, an H-1B position for a public school teacher is challenged because the teacher is
paid a level 1 wage. USCIS claims that the teacher must be paid at least a level 2 wage because the
position requires a teacher’s certificate. However, a public school teacher must have a teacher’s
certificate to teach even at the entry level, so the challenge from USCIS fails to consider that even newly
graduated teachers with zero independent experience must have a certificate to teach
These are the challenges that legitimate U.S. businesses are facing. They negatively impact businesses
by delaying new hire start dates and forcing changes to operational timelines. Rather than spending
time and energy to deliver goods and services to U.S. consumers, the businesses are having to divert
precious resources to respond to these RFEs. One of author’s clients received an RFE on every single
one of its H-1B cases. Just a year ago, these H-1B cases would have been approved. However, this year,
clients are interrupting their work flow, spending time of production managers and executive officers to
produce evidence of what is already clear to the employer – it complies with the H-1B rules and is
paying a fair and prevailing wage. The same stories are repeated thousands of times across the U.S. in

all industries. The collective waste of U.S. employers’ time and money has to be in the billions of
dollars.
The BAHA Order’s worst impact on legitimate business immigration is the introduction of the element of
“why don’t you hire an American” into the visa process across the board and beyond the H-1B program.
For example, many E-2 visa applicants are negatively impacted. E-2 visas are reserved for entrepreneurs
looking to invest money into the U.S. economy and anecdotal evidence shows that these investors are
having difficulty getting their visas because the U.S. consulate officers question why they don’t hire
Americans in the U.S. These are foreign investors who are investing in the U.S. by putting money and
opening up businesses. They are benefiting the U.S. and they will hire U.S. workers if their businesses
take off. The law does not require them to immediately put U.S. workers on their payroll, because the
law contemplates that these investors are starting their businesses in the U.S. and may not immediately
have the capacity to hire U.S. workers. The law wants to encourage them to invest in the U.S. Any
business that is successful in the U.S. will eventually need to hire U.S. workers to sustain the business.
The legislation understands that. However, the BAHA Order injects the political element of “BAHA”
when the law otherwise provides flexibility and considers a different time table.
The author is not disputing that hiring Americans and buying American products are bad. In fact, the
author supports it fully. However, the BAHA Order has gone too far and caused unintended
consequences on the very U.S. businesses that it seeks to protect. It is balking down legal and legitimate
immigration and work visa processes. American business is suffering, rather than, benefiting from this
Order.

Effect of Buy American Hire American Executive Order on
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Background Considerations
[1] Introduction - The Political Landscape
In the year since the 2016 presidential election, the Administration of President Donald
Trump has announced several shifts – some gradual and some seismic – in U.S. immigration
policy. The Trump Administration’s immigration policies, as they relate to the employer
community, center around the theme of the President’s “Buy American, Hire American”
(“BAHA”) Executive Order of April 18, 2017. An integral aspect of the BAHA Executive Order
is “to create higher wages and employment rates for workers in the United States, and to protect
their economic interests[.]” To achieve this objective, “it shall be the policy of the executive
branch to rigorously enforce and administer the laws governing entry into the United States of
workers from abroad . . . .” 1 On October 8, 2017, President Trump sent a 70-point Immigration
Principles and Policies to Congressional leaders, setting a marker of what this Administration
will demand in return for a legislative solution to the Deferred Action for Childhood Arrivals
(DACA) program, which the Administration will discontinue after March 5, 2018. Among the
70 points is the mandatory use of E-Verify, an electronic employment eligibility tool which the
Department of Homeland Security administers, and an “[expanded] definition of unlawful
employment discrimination to include replacement of U.S. citizen workers by nonimmigrant
workers or the preferential hiring of such foreign workers over U.S. citizen workers.” Finally,
the plan calls for “[strengthening] laws prohibiting document fraud related to employment or to
any other immigration benefit.” 2
Executive branch agencies throughout the past year have implemented their own
initiatives to support the BAHA agenda. On April 3, 2017, at the start of the first H-1B visa
filing season under the Trump Administration, 3 the Department of Justice Civil Rights
Division’s Immigrant and Employee Rights (IER) Section “cautioned employers petitioning for
H-1B visas not to discriminate against U.S. workers.” IER further said that “U.S. workers
should not be placed in a disfavored status, and the department is wholeheartedly committed to
investigating and vigorously prosecuting these claims.” 4 Under the Obama Administration, the
1

Executive Order 13788 § 2(b). 82 Federal Register 18837 (Apr. 21, 2017).
Immigration Principles and Policies at §§ F(i)-(iii), (vii), The White House, Oct. 8. 2017,
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Justice Department Cautions Employers Seeking H-1B Visas Not to Discriminate against U.S.
Workers. Department of Justice, Department of Justice, Apr. 3, 2017, available at
2

same component of the Civil Rights Division aggressively investigated employers for allegations
of disparate treatment of non-U.S. citizen workers.
To complement the DOJ’s efforts, on April 4, 2017, the Department of Labor announced
plans “to protect American workers from H-1B program discrimination.” Such plans include
greater coordination with the Departments of Justice and Homeland Security, more transparency
to the government and U.S. workers on how an employer uses the H-1B program, and creation of
a “tip” line for aggrieved U.S. workers to lodge complaints. 5
In an effort to curb the unauthorized employment that may disadvantage U.S. workers,
U.S. Immigration and Customs Enforcement (ICE) Acting Director Thomas Homan said on
October 24, 2017, that his agency would increase audits of employers on their employment
eligibility verification compliance by “four or five times” in fiscal year 2018. 6 This is consistent
with the Administration’s prior budget request to hire an additional 10,000 immigration
enforcement agents. 7 The theory behind ICE’s policy is that unscrupulous employers seek an
unfair market advantage by hiring unauthorized workers, and there are willing and able U.S.
workers to take these positions.
Finally, U.S. Citizenship and Immigration Services (USCIS), the Homeland Security
agency that administers immigration benefits, announced on December 27, 2017, that it is
“working on a combination of rulemaking, policy memoranda, and operational changes to
implement the Buy American and Hire American Executive Order” and is “creating and carrying
out these initiatives to protect the economic interests of U.S. workers and prevent fraud and
abuse within the immigration system.” 8
This chapter focuses on enforcement of immigration laws at the worksite under the
Trump Administration, and specifically, how the Departments of Homeland Security and Justice
are leveraging regulations on employment eligibility verification and immigration-related
employment discrimination to support the Administration’s BAHA agenda.
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[2] Discussion
[a] Duty to Verify Employment Eligibility.
[i] Employers’ regulatory obligations.
Prior to 1986, interior enforcement consisted of “area sweeps” – operations where
immigration officials targeted worksites that were likely to have high concentrations of
unauthorized workers. The consequence of a raid was deportation for the unauthorized worker
but without any penalty against the employer.
In 1978, the Select Commission on Immigration and Refugee Policy, led by Notre Dame
University president Theodore Hesburgh, examined the question of interior immigration
enforcement and the effect of cutting off demand for unauthorized labor by punishing the
employer. 9 In 1986, Congress enacted the Immigration Reform and Control Act (IRCA). IRCA
introduced, for the first time, civil and criminal penalties against employers who hire
unauthorized workers. 10 IRCA requires employers to verify the employment eligibility of each
of their employees in the United States. This is commonly called the “Form I-9 process” as
employers must record the verification on Form I-9. 11
The employee must provide information about herself/himself in section 1 of the Form I9 after an offer of employment has been accepted and no later than the employee’s first day of
work. Although only the employee may complete section 1, the employer can be penalized if
section 1 is not completed properly. Section 2 of the Form I-9, which contains the employer’s
attestation that the employer verified the employee’s identity and eligibility to work in the United
States, must be completed by the employer within three business days after the date of hire.
Reverification of expiring temporary employment authorization must be completed in section 3
no later than the expiration of the current employment authorization. 12
Employees are required to appear in person to present original documents that prove their
identity and authorization to work in the United States. Data from the documents presented must
be recorded in section 2 of the Form I-9 by an authorized representative of the employer who can
attest under penalty of perjury that he or she examined the documents, and determined in good
faith using a reasonableness standard that the documents are legitimate and in fact related to the
employee. The government has always interpreted this to mean that the employee appears in
person and that the documents presented are originals. I-9 forms must be retained by the
employer for three years from the date of hire or one year from the date of termination,
whichever is later. 13
[ii] The enforcement trends and penalty scheme
9

Tamar Jacoby, An Idea Whose Time Has Finally Come? The Case for Employment
Verification, Migration Policy Institute, Nov. 2005, at 3.
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Immigration Reform and Control Act of 1986, Pub. L. 99-603, 100 Stat. 3359, 3361-63 (Nov.
6, 1986), codified at 8 U.S.C. § 1324a.
11
8 C.F.R. § 274a(a)(2).
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8 C.F.R § 274a(b)(1).
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Id. at § 274a(b)(2).

Priorities of past administrations
In the three decades following the enactment of IRCA, enforcement efforts varied in
intensity, scope and direction depending on the political trend at any given time. Immediately
after IRCA became law, immigrant rights advocates alleged that worksite raids unnecessarily
instilled fear in and “traumatized” lawful immigrant workers. Organized labor, which had
supported worksite enforcement, reversed its position in 2000, claiming that employers used
worksite enforcement as leverage in exploiting workers. 14 Employers complained that raids and
inspections caused disruptions even when they did not employ illegal workers. 15 The
combination of political pressure and a lack of resources resulted in immigration authorities
redirecting their priority from worksite raids to examining paperwork, which ironically punishes
employers who at least attempted to comply with the Form I-9 requirements while the
unscrupulous who hire “off the books” have no forms for the immigration agents to scrutinize.
Immigration enforcement under the George W. Bush administration was shaped mainly
by the tragedy of September 11, 2001. For several years following the creation of the
Department of Homeland Security (DHS) in 2003, U.S. Immigration and Customs Enforcement
(ICE), DHS’s enforcement arm, focused its attention almost exclusively on “critical
infrastructure protection.” Initiatives such as Operation Tarmac and Operation Glow Worm,
which involved immigration inspections at airports and power plants respectively, reflected the
agency’s national security priority. 16 This shift away from purely immigration enforcement
unrelated to national security and infrastructure led to a decline in overall enforcement statistics.
For example, the amount of administrative fine collected fell from $3,337,472 in 2000 to zero (0)
in 2006. By the end of the Bush Administration in 2008, there was a rise in that figure to
$675,209 along with 6,287 immigration-related worksite arrests (civil and criminal), up from 517
arrests in 2003. The rise in arrests was due to the Bush Administration’s focus on arresting
unauthorized workers, especially those who were suspected of committing document or identity
fraud, not increased enforcement against employers. 17
On April 30, 2009, Homeland Security Secretary Janet Napolitano announced that ICE
would redirect enforcement of immigration law away from the unauthorized workers and toward
employers. This shift in enforcement priority resulted in a sharp increase in civil monetary
penalties for employers (reaching an all-time high of $16,275,821 in 2014) while the number of
arrests of unauthorized workers decreased substantially (903 in 2014). 18
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Figure 1 below illustrates ICE’s inspection process:

Figure 1: ICE inspection process
Consequences of noncompliance
Depending on the nature and extent of the violation, employers who do not comply with
the employment eligibility verification requirements or who hire unauthorized workers may face
civil or criminal sanctions, and may be barred from receiving federal contracts. Civil monetary
penalties are divided generally into two categories: penalties for paperwork errors (on the Form
I-9) and for knowingly hiring unauthorized workers. Figure 2 below diagrams the possible
consequences.

Figure 2: Possible consequences of immigration violation at the worksite
The most common type of penalty is the “paperwork” error on the Form I-9 itself.
Employers can be penalized even absent any evidence of unauthorized employment. Paperwork
errors fall into two categories: technical or substantive. A substantive error is defined as one
which could lead to the hiring of an unauthorized worker. A technical violation is one that is

procedural in nature. 19 According to a 1996 amendment introduced by the late U.S.
Representative Sonny Bono (R-CA), the employer has a 10-day window to correct technical
errors after an ICE audit without penalty, 20
For substantive or uncorrected technical errors, ICE can assess penalties between $220
and $2,191 for each violation. 21 ICE also may impose civil monetary penalties for knowingly
hiring, or continuing to hire, workers who are not authorized to work, or those whose work
authorization expires during the period of employment. The range of penalty is between $548 to
$21,916 per violation. 22 Knowledge can be actual or “constructive.” 23
One area where ICE and federal prosecutors have focused is Social Security number
mismatch. On August 15, 2007, DHS issued a final rule setting forth an employer’s obligations
to follow up upon being notified that the Social Security information pertaining to an employee
or employees in its records did not match the records of the Social Security Administration
(SSA). 24 The new rule was relatively short-lived as the Obama Administration rescinded the
regulation on October 7, 2009, at the behest of organized labor and immigrant rights advocates. 25
While the Obama Administration rescinded the guidance for employers on how to resolve
Social Security data discrepancies, it continued to use an employer’s failure to resolve a
discrepancy as basis for imputing knowledge of violation. Employers may discover Social
Security mismatches through a variety of means, including notices from the SSA, federal or state
revenue agencies, and retirement fund and benefits managers. In fact, many employers became
aware of mismatches because of the Affordable Care Act’s reporting requirements. 26 At the
same time, employers who do try to take adverse employment action because of a Social
Security mismatch have been prevented from doing so by the courts and federal agencies. 27
Figure 3 and 4 below contain respectively the civil monetary fine schedule for knowingly
hiring unauthorized workers and for paperwork errors on the Form I-9.
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27
See., e.g., Aramark Facility Services v. SEIU, 530 F.3d 817 (9th Cir. 2008); Matter of Aramark
Educational Services and United Here Local 26, 355 NLRB No. 11, 2010 WL 768841 (NLRB
2010).

Figure 3: Penalty for knowingly hiring unauthorized workers

Figure 4: Penalty for paperwork errors on the Form I-9
ICE may apply five mitigating or aggravating factors to decrease or increase the total amount of
fines by as much as 25%. These factors are: (i) the size of the business of the employer being
charged; (ii) the good faith of the employer; (iii) the seriousness of the violation; (iv) whether or
not the individual was an unauthorized worker; and, (v) the history of previous violations of the
employer. 28 Figure 5 is a matrix with these factors and their impact on the final assessment of
the monetary penalty.

28

8 U.S.C. § 274a.10(b)(2).

Figure 5: Civil penalty matrix.
Federal law also includes criminal sanctions for hiring unauthorized workers. An
employer who engages in a pattern or practice of knowingly hiring or continuing to employ
unauthorized workers “shall be fined not more than $3,000 for each unauthorized alien with
respect to whom such a violation occurs, imprisoned for not more than six months for the entire
pattern or practice, or both, notwithstanding the provisions of any other Federal law relating to
fine levels.” 29
Additionally, the government has prosecuted employers and responsible individuals
under the alien smuggling and harboring law, which carries significantly greater penalties. 30 For
harboring, the maximum term of imprisonment is five years. However, if the harboring offense
was committed for commercial advantage or private financial gain, the statutory maximum
increases to 10 years. The statutory maximum for smuggling is also 10 years as is the penalty
for conspiring to violate these laws. 31
Incorporating Technology
The Hesburgh Commission examined the use of an electronic verification system to
enhance an employee’s ability to verify eligibility to work, but Congress did not authorize a pilot
program for such a system until 1996. The Illegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA) created the “basic pilot,” 32 which the U.S. Citizenship and
Immigration Services (USCIS) rebranded as “E-Verify.” E-Verify confirms employment
eligibility by cross-checking information with the SSA and DHS databases. Participation is
voluntary unless otherwise required by law or by agreement with the government, though as
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31
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discussed below, various federal and state laws make participation effectively mandatory for
many employers today.
The program has experienced tremendous improvement in recent years. According to a
2005 GAO study, about 15% of all queries were later to be determined unreliable. 33 Today,
USCIS reports that 0.15% of queries resulted in an inaccurate result. 34 E-Verify participation
also has undergone substantial growth in the last decade. GAO reported in 2005 that only 2,300
employers in the United States enrolled in E-Verify. The latest available figures from FY 2016
show 678,533 participants.
This growth in participation is due in part to the employer community’s confidence in the
system, but also to federal and state laws that require employers to enroll in an otherwise
“voluntary” system. In September of 2009, after a lengthy review, the Obama Administration
implemented a regulation promulgated during the Bush Administration that requires most federal
contractors and their subcontractors to use E-Verify. 35 Moreover, employers who use E-Verify
may extend the period of “optional practical training,” the period after graduating from a U.S.
institution of higher education during which a foreign student may work in the United States
without a visa, from 12 months to 24 months. 36 Furthermore, 23 states currently have E-Verifyrelated laws, 37 with additional states considering similar legislation.
At the federal level, in nearly every legislative session, there have been bills introduced to
mandate E-Verify participation nationwide. In light of considerable discussions since Trump’s
inauguration regarding possible immigration legislative reform, employers should prepare for a
possible E-Verify mandate in 2018. 38
[b] Immigration-related employment discrimination
When Congress imposed the employment eligibility verification requirements in IRCA,
there was concern among some members that the I-9 obligations would cause employers to
become overzealous and not hire applicants who may look or sound foreign, or who are not U.S.
citizens but otherwise eligible to work in the United States. 39 IRCA therefore included an
enforcement scheme for the so-called “immigration-related unfair employment practices” cases,
and established an Office of Special Counsel for Immigration-Related Unfair Employment
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Practices (OSC) to enforce these statutes. 40 OSC was later renamed IER on January 18, 2017,
two days before President Trump’s inauguration. 41
[i] Prohibited Practices and Protected Persons
National origin discrimination
The statute prohibits employment discrimination based on place of birth, country of
origin, ancestry, native language, accent, or because individuals are perceived to be "foreign." 42
It applies only to employers with four to 14 employees. The intent was to complement the
jurisdiction of the Equal Opportunity Employment Commission (EEOC) over larger
employers. 43 EEOC and IER have a memorandum of understanding and refer cases to each
other and treat a timely filed charge with one agency as timely for the other. 44
Citizenship status discrimination
Only specifically protected persons have standing to allege citizenship (immigration)
status discrimination. They are U.S. citizens, lawful permanent residents who applied for
naturalization within six months of eligibility, asylees and refugees, and beneficiaries of IRCA's
legalization programs. 45 Unless mandated by law, employers may not limit hiring to applicants
of certain immigration status (e.g., "U.S. citizen only") to the exclusion of other protected
workers. Employers also cannot prefer to hire, inter alia, temporary visa holders or unauthorized
workers over another worker in a protected class.
Document abuse
During the employment eligibility verification (Form I-9 completion) process, an
employer may not demand more or different documents from the employee so long as the
employee presents documents that are accepted by law. The Lists of Acceptable Documents are
attached to the Form I-9 itself. The employee may present one document from List A, which
demonstrates identity and work authorization (e.g., U.S. passport or a green card), or a
combination of a List B (identity only such as a driver's license) plus a List C (work
40
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authorization such as U.S. birth certificate or unrestricted Social Security card) documents. 46
Demanding a DHS-issued document because the employee is not a citizen is an example of
document abuse.
A 1996 amendment added "intent" as an element to document abuse. As such, when an
employer asks for additional documents, there is no liability if there is no intent to
discriminate. 47 However, the 2017 regulation amended the definition of “discriminate” to mean
“act of intentionally treating an individual differently from other individuals because of national
origin or citizenship status, regardless of the explanation for the differential treatment, and
regardless of whether such treatment is because of animus or hostility.” In fact, the preamble to
the new regulations even states that “the definition of ”discriminate” would “actually apply to
employers who intentionally treat individuals differently even if [the employers] want to help
[the employees] through the employment eligibility process.” 48 Effectively, the new regulations
have created a “strict liability” standard for “discrimination” notwithstanding a lack of intent to
discriminate.
Finally, the question of who has standing to assert a document abuse charge is not yet a
settled issue. IER’s position has been that all work authorized persons are protected against
document abuse. 49 However, a 2017 administrative decision, U.S. v. Mar-Jac, held to the
contrary that only those protected against “citizenship status discrimination” – namely U.S.
citizens, most permanent residents, refugees and asylees, have standing to raise document
abuse. 50 The Justice Department has not said whether Mar-Jac will be designated an agency
precedent.
Retaliation and intimidation
IRCA prohibits retaliation, intimidation, coercion or threat against a person who asserts
his or her rights under IRCA's anti-discrimination provisions. This protection extends to “any
individual,” not only employees and not only protected persons. 51
[ii] IER's Investigative Process
IER may initiate an investigation based on: 1) a charge by an individual party or an
organization representing workers interests; 2) a referral from another government agency, such
as EEOC or USCIS; 52 and 3) an “independent investigation” on its own initiative or as a follow46
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up to a previous individual charge. 53 Usually, the independent investigations target “pattern or
practice” of discrimination.
[iii] Penalties and other consequences
The civil monetary penalty for intentional discrimination ranges from $452 to $18,107 “per
individual discriminated against.” The penalty for document abuse is between $181 and $1,811
per individual discriminated against. 54. There is no criminal penalty for a violation of IRCA's
antidiscrimination laws.
In addition to monetary penalties, employers also may be liable for back wages and other
non-monetary remedies, such as mandatory training and reporting. For many employers, the
reputational harm from disparaging press statements that the Justice Department issues with
every successful complaint or even settlement. 55
Key areas of recent IER enforcement focus
Improper citizenship requirement (including “reverse” discrimination against
U.S. workers)
Historically, IER has enforced IRCA’s prohibition against citizenship status
discrimination against employers who unnecessarily restrict hiring to U.S. citizens to the
exclusion of other protected persons. This situation arises often in the “export control” context
where the employer believes in error that the International Traffic in Arms Regulations (ITAR) 56
limits hiring to U.S. citizens only, but in fact “U.S. worker” as defined for, inter alia, purposes of
ITAR is the same as IRCA’s definition for “protected individual.” 57
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Conversely, IER has made “citizenship status discrimination” claims against employers,
during the past several administrations, for improperly favoring temporary visa holders. 58
Enforcement of such reverse discrimination claim can come from a charge filed by an individual
aggrieved U.S. worker. Often, IER would identify a series of job postings with language
suggesting a preference for visa holders to support an “independent investigation” for pattern or
practice. IER also has investigated several companies that outsource certain information and
technology (IT) functions to a consulting firm that hires nonimmigrant workers. In the latter
scenario, IER has alleged that the companies are using a third party – the contractor - to do what
it may not do by itself. On this basis, the current Justice Department is leveraging IRCA to
support the BAHA agenda.
Over-documentation at the time of initial verification
Over-documentation at the time of initial verification occurs most often when the
employer mistakenly believes that a non-citizen employee must produce a DHS-issued
immigration document, such as a green card or an employment authorization document. IER
often looks at a disproportionately high percentage of noncitizens producing DHS-issued
documents to complete the Form I-9 as evidence of a discriminatory pattern. Indeed, recent
precedent held that discriminatory intent may be inferred by statistics. 59
Pre-employment screening
IER has initiated some investigations based on employers’ screening of job applicants’
need for visa sponsorship. IER has done so notwithstanding its longstanding position that the
law cannot compel employers to sponsor job applicants for visas, 60 and, by definition,
individuals who need visa sponsorship are not protected by IRCA’s prohibition against
citizenship status discrimination. 61
IER acknowledges that employers may ask job applicants about their need for visa
sponsorship. In 1998, it provided public guidance on how to ask the questions. These questions
are: 1) Are you legally authorized to work in the United States, and 2) will you now or in the
future require sponsorship for employment visa status. 62
58
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However, employers discovered over time that these questions are insufficient. Many
have expanded these questions to inquire about whether the applicants have indefinite work
authorization by enumerating the classes of protected persons under IRCA. Such questions
became the standard industry practice until 2016, when IER, without any legal explanation, said
that the expanded questions “implicate[s] several parts of the anti-discrimination provision,” and
that IER “discourage[d] asking the proposed questions . . . to avoid generating confusion among
applicants or human resources personnel about the need for this information.” 63
Because the applicants who need sponsorship – and who lack indefinite right to work –
are not covered by the citizenship status discrimination provisions, IER’s only theory for
enforcement against the employers who ask the expanded questions is “document abuse,”
meaning that the employer is being investigated for rejecting current, valid work authorization,
and not for refusing to sponsor for a visa in the future.
Unnecessary reverification
Some employers confuse the concept of expiring document with expiring work
authorization and ask permanent residents to update their I-9 forms when a green card expires even though they are authorized to work indefinitely. IER considers this to be intentional
discrimination or disparate treatment based on citizenship status if U.S. citizens are not also
asked to update the I-9 when their passports expire. 64
IER often receives data of such improper (or unnecessary) reverification from E-Verify
data and uses this information to conduct independent investigations. The basis or the
discrimination charge can be either document abuse because the employer is unnecessarily
examining documents, or citizenship status discrimination because the employer is creating
hurdles to employment for noncitizens but not for citizens.
Best practices recommendations
The key to avoiding liability for either eligibility verification noncompliance or
discrimination is to create a robust compliance program, conduct a thorough review of the
company’s records and policies, take remedial steps where necessary, and train the appropriate
staff to ensure future compliance. Specifically, employers should do the following:
[1] Employment eligibility verification compliance
[a] Conduct an internal Form I-9 audit.

See Technical Assistance Letter from Deputy Special Counsel Alberto Ruisanchez to Eric S.
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Form I-9 enforcement is “form over substance,” and it is critical to follow the regulations
and agency guidance strictly. Even without a single unauthorized employee, given the civil
penalties for paperwork violations provided above, an employer can accumulate a sizable
penalty. Moreover, many of the purely paperwork violations can be remedied before ICE finds
them through an audit. However, its practice is to not give credit for any corrections made after
an audit commences.
[b] Create a comprehensive verification and reverification policy along with a
training plan for the human resources staff.
A robust and legally sound employment eligibility verification policy is important for
two reasons. First, it provides adequate guidance to the human resources staff who are
responsible for completing the Form I-9 properly and for ensuring that each employee’s work
authorization information is up-to-date. The second reason is that having a solid policy
demonstrates the company’s good faith commitment to compliance, and that will play a
significant role where ICE has discretionary authority when assessing a penalty. Part of having a
sound policy includes having a strong training regimen for the staff responsible for verifying and
updating employment eligibility. The training regimen should account for turnover of staff in
human resources positions.
[c] Hold contractors to a high standard of compliance.
The general rule is that a company is not responsible for verifying the employees of its
contractors, even if the contractors’ employees work on the company’s premises. However,
there is precedent for law enforcement piercing the veil and impute knowledge of illegal
employment to the customer. Moreover, even if the company is not liable ultimately under
immigration law, there is still the risk of major disruption to productivity and reputation if a
significant number of contract employees are arrested and removed.
[d] Beware of State Law.
As more and more states have enacted their own employment verification laws, it is not
enough to be compliant with only federal requirements. It is especially critical for employers to
understand the requirements in each state. Many states require E-Verify enrollment as a
condition to receiving a business license. The exposure to employers, therefore, can be much
more severe than simply paying federal civil monetary penalties.
[2] Avoiding immigration-related employment discrimination
[a] Document nondiscriminatory reasons for employment and outsourcing
decision.
Employers may have many legitimate reasons for making personnel decisions that are
unrelated to immigration status. A well-documented memorandum for the employer's action

may be sufficient to rebut an allegation of discrimination. At a minimum, it will shift the burden
back to the IER to prove discriminatory intent. 65
Given IER’s focus on the use of H-1B visas by consulting firms and the scrutiny of
outsourcing agreements, it is critical to document clearly that citizenship (visa) status of a service
provider’s workforce is not among criteria for selecting that service provider. A related concern
is that the service agreement and any internal guidance must clearly reflect that the agreement
with the service provider is to outsource a function, and not to obtain individual employees to
replace the company’s laid-off workers.
[b] Have a clear policy and training protocol in place to refute allegation of
company-wide discriminatory policy or practice.
The penalty for a singular violation may not be significant, but IER always looks deeper
into a company's practices to identify a broader pattern of practice which would result in much
more costly penalties. If the employer has a clear policy of nondiscrimination and keeps records
on staff training, IER will find it more difficult to establish an institutional intent to discriminate.
[c] Establish a protocol to review job opening announcements.
In recent years, several American companies with workforces that consist
overwhelmingly of U.S. workers settled charges of preferential hiring in favor of foreign visa
holders over protected workers. Quite often, an investigation into the circumstances showed that
the problem was not discriminatory hiring, but poor choice of words in the recruitment process.
Employers must draft their job opening announcements carefully, and avoid language that could
be misconstrued as such improper preference. Any advertisement to fill open positions should
be reviewed by the employer's in-house or external counsel to avoid such costly
misunderstanding.
[d] Understand Form I-9 verification and reverification rules.
Though IER has broadened the application of IRCA’s anti-discrimination provisions in
recent years, the majority of discrimination claims still arise from an employer’s alleged
improper actions during the employment eligibility verification (Form I-9) process. As such,
employers can minimize the risk of an IRCA discrimination charge by becoming familiar and
complying with IRCA’s verification requirements.
Specifically, employers should be familiar with what documents are acceptable for Form
I-9 purposes, which employees have indefinite right to work and which need reverification. Do
not reject documents that appear genuine and valid on their face, and do not deviate from these
rules because of the actual or perceived immigration status of the employees.
§ 6.03 Conclusion
The Trump Administration has made immigration enforcement a critical component of its
BAHA initiative. Employment eligibility verification and citizenship status discrimination has
become and will remain two key areas of focus for the Administration in this effort. Employers
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can prepare for the increased enforcement by 1) ensuring that all relevant internal policies and
best practices are accurate and complete; 2) training its human resources personnel on the key
compliance issues regarding immigration-related employment discrimination and employment
eligibility verification; and 3) conducting a self-audit of their Form I-9 records and make
necessary corrections before ICE audits the records.

Immigration Compliance
– Preparing for
DOL/WHD Investigation
IMMIGRATION COMPLIANCE ‐ PREPARING FOR DOL/WHD INVESTIGATIONS
On July 31, 2018, the Department of Labor (DOL) and the Department of Justice (DOJ) Civil
Rights Division announced an expanison of its collaboration“ to better project U.S. workers from
discrimination by employers that prefer to hire temporary visa workers over qualified U.S.
workers...and to stop companies from discriminating against U.S. workers and assist the
Department of Labor’s Employment and Training Administration in identifying noncompliance
with its foreign labor certification process.“1 The announcement of this collaboration as
memorialized in a Memorundum of Understanding between the agencies in addition to prior
agreements2 sends a clear message to employers who sponsor temporary foreign national
workers and permanent foreign labor certifications (PERM) to prepare for increased audits and
investigations . Immigration practitioners must prepare employers to think offensively instead of
defensively to prepare for DOL audits and invesitigations. Program compliance and compliant
audit files pre-filing make the best line of defense against DOL audits and investigations.
I.

Labor Condition Application (Public Access Folder) Compliance

Employers who sponsor H-1B visas , H-1B1 for nationals of Singapore and Chile, and the E-3
visa for nationals of Australia must file a Labor Condition Application (LCA) with the DOL and maintain
a LCA Public Access Folder. The LCA requirement is intended to protect United States labor standards and
to prevent the employment of foreign professionals at substandard wages or working conditions. INA
§ 212(n); 8 U.S.C. § 1182(n).
In filing an LCA, an employer attests to the following:
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DOJ and DOL Formalize New Partnership to Fight Discrimination Against U.S. Workers and
Combat Visa Abuse, AILA Doc. No. 18080100, July 31, 2018.
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DOL entered in a series of agreements in 2017 pursuant to the June 6, 2017 DOL press release
where Secretary of Labor Alexander Acosta directed DOL’s Wage and Hour Division (WHD) to
use all of its available tools in conducting civil investigations to enforce labor protections
provided by the visa programs as it focuses on preventing visa abuse, and to take any legal action
against those who abuse any non-immigrant program.

WHERE LAW AND BUSINESS MEET®

1. The wages paid to the foreign national employee will be at least the higher of:
a. the actual wage paid to all other employees with similar experience and
qualifications for the specific position in question; or
b. the prevailing wage for the position in the area of intended employment.
2. The employment of the H-1B worker will not adversely affect the working conditions
of other workers similarly employed in the area. The same set of benefits should be
offered.
3. There is no strike or lockout in the course of a labor dispute.
4. The employer will give its employees notice of the application through posting or
through notice to a bargaining representative. The notice must be posted within 30 days
before the LCA is filed with the DOL and remain posted for 10 days. INA
§ 212(n)(1)(A)–(D); 20 C.F.R. § 655.730(d).
An H-1B dependent employer, where 15 percent or more of the employer’s workforce are H1B employees, or an employer found to be a willful violator of prior LCA obligations must also make the
following attestations:


No Displacement. United States workers employed by the company have not been
or will not be displaced within the period beginning 90 days before the LCA filing
and ending 90 days after the H-1B filing.



Secondary Non-Displacement. The H-1B worker will not be subcontracted to
another employer unless the H-1B employer has checked with the other employer
and has been assured that there has been or will be no displacement during this
period.



Prior Recruitment. Good-faith steps have been taken to recruit United States
workers for the position and the job has been offered to any United States worker
who applied and was equally or better qualified than the H-1B worker. INA
§ 212(n)(3)(B).

The LCA Public Access Folder must be available for public examination within 24 hours of the
filing of the LCA. For H-1B cases, the file must be retained at the employer’s principal place of business or
the place of employer for one year beyond the end of the H-1B employment period or if no one was actually
employed, one year beyond the employment expiration date specified on the LCA or when it was revoked.
In addition to the documentation for the file, the employer must maintain certain documents for the DOL to
review in the event of a complaint. The employer must also maintain payroll records for the H-1B employee
and any individuals with similar experience and qualifications.

II.

PERM COMPLIANCE

2

The PERM labor certification process is a minefield of potential compliance failures which
requires attorneys to carefully navigate the PERM process with their clients and clearly inform
them of their compliance obligations under the program. In filing a PERM, the employer must
attest to the following under penalty of perjury, 20 CFR§ 656.10(c):
(1) The offered wage equals or exceeds the prevailing wage determined pursuant to 20 CFR
§656.40 and §656.41, and the wage the employer will pay to the alien to begin work will equal
or exceed the prevailing wage that is applicable at the time the beneficiary begins work or from
the time the ben 6eficiary is admitted to take up the certified employment;
(2) The wage offered is not based on commissions, bonuses or other incentives, unless the
employer guarantees a prevailing wage paid on a weekly, bi-weekly, or monthly basis that equals
or exceeds the prevailing wage;
(3) The employer has enough funds available to pay the wage or salary offered the alien;
(4) The employer will be able to place the alien on the payroll on or before the date of the alien's
proposed entrance into the United States;
(5) The job opportunity does not involve unlawful discrimination by race, creed, color, national
origin, age, sex, religion, handicap, or citizenship;
(6) The employer's job opportunity is not:
(i) Vacant because the former occupant is on strike or locked out in the course of a labor
dispute involving a work stoppage; and/or,
(ii) At issue in a labor dispute involving a work stoppage.
(7) The job opportunity's terms, conditions and occupational environment are not contrary to
Federal, state or local law;
(8) The job opportunity has been and is clearly open to any U.S. worker;
(9) The U.S. workers who applied for the job opportunity were rejected for lawful job-related
reasons; and,
(10) The job opportunity is for full-time, permanent employment for an employer other than the
beneficiary. Id.
Actions to comply with the PERM program must be taken prior and not after a PERM filing.
There is no room for correcting non-compliance once an ETA 9089 is filed except to withdraw
and re-file. As part of the PERM filing, an employer must maintain documentation of all
recruitment efforts as part of its PERM audit file for five years from the date of filing the labor
certification application. 20 CFR §656.10(f). If and when DOL issues a Notice for an Audit, the
employer must be ready to present documentation of the recruitment efforts in addition to the
recruitment report, and copies of all resumes received in response to the recruitment efforts. 20
CFR §656.17(a)(3). Documentation of the recruitment efforts must include a report signed by
the employer or the employer’s representative “who normally interviews or considers, on behalf
of the employer, applicants for job opportunities”. 20 CFR §656.17(g)(1) and §656.10(b)(2)(ii).
The contents of the recruitment report must include at minimum: a description of the employer’s
3

recruitment efforts, a summary of the number of resumes received and the business-related
reasons why the candidates were legally disqualified by category. Id.; DOL website, “OFLC
Frequently Asked Questions and Answers,” available at
www.foreignlaborcert.doleta.gov/faqanswers.cfm.
In light of the DOL’s increased focus on protecting US workers in the foreign labor certification
process, it is also critical to clearly outline in Section K of the ETA 9089 how the beneficiary
meets all the requirements outlined in Section H of the ETA 9089.
Practice Tip: While the regulations address the minimum information required in the
recruitment report, the employer should also include in the recruitment report the full job
description including specific requirements, how the beneficiary meets the requirements of the
PERM position; and, identify each recruitment source by name, dates of advertisements, and
document the recruitment. Documentation of recruitment sources can include tear sheets of the
advertisements placed in newspapers, professional, trade, or ethnic publications, proof of
publication furnished by the publication, or dated copies of the web pages if the advertisement
appeared on the web as well as in the publication in which the advertisement appeared. For
advertisements that are posted for more than one day, the employer should provide copies of the
first date of posting and the last date of posting.
In order to clearly identify the results of the recruitment efforts, employers can create an Excel
spreadsheet outlining the names, addresses, and provide resumes of the U.S. workers who
applied for the job opportunity, the number of workers interviewed, and the job title of the
person who interviewed the workers. The spreadsheet should include with specificity, the lawful
job-related reason(s) for not hiring each U.S. worker who applied. Where a U.S. employer did
not possess the required skills, the employer should be prepared to provide a business necessity
letter explaining how the U.S. worker cannot acquire the skills necessary to perform the duties
involved in the occupation during a reasonable period of on-the-job training.
III

WHD INVESTIGATIONS: AN OVERVIEW AND PRACTICAL INSIGHTS

A. Enforcement Jurisdiction of WHD
A discussion with immigration clients regarding immigration audits and investigations must also
include the audit and investigative powers of Wage and Hour Division (WHD) of the DOL.
Wage and Hour Division (WHD) investigations can go beyond the reach of LCA or H-2
violations under the INA and DOL regulations. WHD, during the course of an enforcement
investigation, may also investigate violations under other federal laws, including but not limited
to the following:3


The Fair Labor Standards Act (FLSA)



The Family and Medical Leave Act (FMLA)

3

See U.S. Department of Labor, Wage and Hour Division, Factsheet #44: Visits to Employers, revised
January 2015, for a full listing of federal laws under the enforcement jurisdiction of the WHD.
https://www.dol.gov/whd/regs/compliance/whdfs44.htm .
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The Migrant and Seasonal Agricultural Worker Protection Act (MSPA)



Immigration and Nationality Act (INA)

For example, in the course of a H-2 WHD investigation, WHD is tasked with determining
whether the target employer has complied with not only H-2 obligations, but also with other
U.S. labor laws to protect U.S. workers and ensure they had access to the job opportunity
offered, and that U.S. workers were not laid off or displaced to foreign employees and have
complied with the wage requirements and all of the obligations of the H-2 state workforce job
order and labor certification.
B. An Anatomy of a WHD Investigation
Most WHD investigations are initiated through complaints, but WHD has no obligation to
confirm or disclose the source of the investigation or the complaint. Normally, WHD officers
will notify an employer verbally or through written communication before they open an
investigation, although they are under no obligation to do so. The rationale for “just showing
up” without an advance appointment is that an unannounced site visit may be needed to ensure
the gathering of accurate information and to “observe normal business operations.” When
investigators do show up without an advance appointment, the investigation can be delayed so
that the employer can conduct normal business operations. In reality, any attempt to delay an
investigation can be deemed an obstruction of justice or lack of cooperation. Specifically, an
investigator does not need probable cause or consent to conduct an investigation.
WHD has the statutory authority to enter an employer’s premises for the purpose of inspecting
both the operations and employer records, as well as interviewing relevant employees. WHD
may ask for records of: the employer’s annual dollar volume of business transactions,
engagement in interstate commerce, and work on government contracts. Often the employer
may stipulate to coverage and avoid disclosure of business records unnecessarily. Investigators
may also request payroll and time records, transcription and photocopies included. WHD
officials can conduct private interviews with employees (typically on the employer’s premises)
to corroborate their findings and determine if the employer has complied with its requirements
under the law. Former and current employees may also be contacted via telephone or mail.
A typical WHD investigation may include the following steps:
a. The WHD official(s) will identify themselves to an employer upon arrival and explain
the steps of an investigation and the materials required. (Always be sure to get copies
of the credentials of anyone purporting to be an investigator and designate one
knowledgeable person who has good judgment to work with the investigators.) There
can be situations when WHD will just appear at a worksite and interview employees
without any forewarning to the employer. In such cases, the employer should find a
firm, polite way to require the investigators to conduct the investigation in a
reasonable manner that does not unduly interfere with operations or deprive the
employer or employee of their rights.
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b.

If a document request has not been made in advance, investigators may provide such
a list via email, hand delivery or a letter sent via U.S. Mail of documents and records
that they will want to review.
c. Investigators will also examine payroll and time records and take notes or make
transcriptions or photocopies of documents.
d. Investigators will conduct interviews with selected employees in private. The
purposes of these interviews include verifying the accuracy and completeness of the
employer’s payroll and time records, identifying workers’ particular duties in
sufficient detail to determine if they are working in accordance with related
nonimmigrant petition. In some instances, present and former employees may be
interviewed at their homes or by mail or telephone.
e. When all of the fact-finding steps have been completed, the investigator(s) will ask to
meet with the employer and/or a representative of the firm who has the authority to
make decisions and commit the employer to corrective actions if violations have
occurred in what is called a “closing conference.” By this time, the employer likely
has an idea of whether the investigator will contend that there have been legal
violations. The employer will be told whether the investigator believes violations
have occurred and, if so, what the violations are and what the investigator believes
must be done to correct them. At any step, and certainly before the closing
conference, if an employer believes DOL will contend that there have been
substantial violations, the employer may wish to obtain legal counsel who will assist
it in connection with the conduct of the investigation.
The above steps are a general overview of a WHD investigation, as provided by WHD with a
few editorial comments.4 In reality, WHD investigations can be different throughout the country
since each Regional WHD office has its own procedures and practices, and there is variation
among the District offices within the same Region.
Once an investigation is completed, WHD will issue a notice that provides some details
concerning its findings. Should violations be found, this notice also includes information about
how to request a hearing before a DOL Administrative Law Judge (ALJ) and the time limit for
appealing a finding. If the violation is related to OSHA, the employer has a right to a hearing
before a separate OSHA Review Commission Administrative Law Judge, but these violations are
usually investigated by OSHA’s own COs or state OSHA investigators in the states that are
state-plan states. WHD will issue a finding of violations if it determines there has been willful
misrepresentation of material fact or any failure to meet the terms and conditions of the H-2B
program.
C. Request for ALJ Hearing
Once a finding of violation is issued by WHD, the employer has 30 days from the date of the
notice of determination to request a hearing before an ALJ to the Chief Adminstrative Law Judge
in Washington, D.C. There is no specific form that must be completed to make the request. The
4

U.S. Department of Labor, Wage and Hour Division, Fact Sheet #44, supra.
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written request for a hearing must be dated, specifying the issue(s) forming the basis of the
request, the reasons the employer believes the citation was incorrectly issued errors, and signed
by the party or the party’s attorney. In addition, copies of the request for hearing must be
provided to the Administrator of the Wage and Hour Division in Washington, D.C., to the WHD
official who signed the notice of determination, and to the representative(s) of Solicitor of the
DOL who are identified in the notice. A decision of the ALJ can be appealed to the
Administrative Review Board (ARB).
Employers and their counsel must understand that the DOL has broad jurisdiction beyond
immigration matters. An investigation regarding LCA or other immigration related compliance
can open a Pandora box into other employment and labor noncompliance issues.
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Guidance on Establishing
a Corporate Immigration
Compliance Plan
The Department of Homeland Security’s (DHS) focus on employers and employer sanctions as part of its immigration
enforcement strategy requires all employers to establish an effective I-9 and immigration compliance and audit policy and
an immigration worksite enforcement response plan.
Companies have different cultures, resources and needs, and it is important to take these into consideration when
establishing a comprehensive corporate immigration compliance plan. While there is no “one size fits all” strategy,
employers must address the following in order to develop an effective Corporate Immigration Compliance Program:

• Is there currently an effective I-9 policy?
• Is there a Social Security Administration “No-Match” Policy?
• Is the Social Security Number Verification System used and how is it used?
• Has the company registered with E-Verify, and if not, should it?
• Has the company registered with IMAGE, and if not, should it?
• Are foreign workers sponsored? If yes, are compliance files maintained?
• If you use subcontractors, are they in compliance with their I-9 obligations?
A. Is There an Effective I-9 Policy? An effective I-9 policy should include at minimum the following:
1. An Overall I-9 Compliance Administrator. An I-9 compliance administrator should be designated. This person
should be charged with centralized oversight, management and training regarding the compliance program. It is
crucial that a culture of compliance is created within the company.
2. Integration with the Overall Personnel Policy, Materials and Applications. The I-9 policy should be in writing,
published and communicated to the entire workforce.
3. O
 verall Guidance on I-9 Procedures. The policy must state that the company:
a. Requires the proper and timely completion and retention of Forms I-9 for all employees hired after
November 6, 1986;
b. Will not hire individuals who do not provide the requisite and timely identity and employment eligibility documents;
c. Conducts timely I-9 reverification; and
d. Holds regular I-9 trainings for all company representatives who are part of the recruitment, orientation and hiring
processes for the company.
4. Clarification to All Company Employees Who Have Hiring Authority or Are Part of the Hiring Process
Concerning:
a. Who must complete Form I-9;
b. When verification must be completed;
c. What questions may be lawfully asked prior to the actual offer of employment;
d. What limits may be placed on the hiring of certain individuals; and
e. To whom employees should be referred for guidance and assistance on I-9 verification procedures.
5. Guidance on I-9 Verification for Employees Charged with the Implementation of I-9 Procedures.
a. How an I-9 must be properly completed, including the appropriate use of List A, B and C documents;
b. When further inquiry is appropriate;
c. What, how and for how long I-9 records should be maintained;
d. Whether it is company policy for the I-9 support documents to be copied;
e. Whether to maintain paper files or electronic signature and storage;
f. Where the I-9 files should be maintained;
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g. When I-9s need to be reverified and docketing procedures for reverification;
h. When the I-9 compliance administrator or legal counsel should be consulted; and
i. When and how to process the I-9 through E-Verify, if registered with E-Verify.
6. Clear Instructions for Internal I-9 Audits. To ensure compliance and mitigate damages, the company should
conduct, or arrange for legal counsel to conduct, regularly scheduled, random or tip-based internal I-9 audits. Periodic
I-9 audits may also serve as training opportunities for company personnel.
B. Does the Company Have an SSA No-Match Policy?
DHS commonly requests “no-match” letters and evaluates an employer’s response as part of an I-9 audit. Accordingly, the
Compliance Program should include a statement regarding its policy on SSA “no-match” letters. Specific follow-up action
should be taken whenever “no-match” letters are received.
In developing its “no-match” policy, an employer should take the following into consideration:
1. Do Not Jump To Conclusions. An employee should not be terminated solely on the basis of a “no-match” letter.
An employer may terminate an employee for employment eligibility violations only if the employer has actual or
constructive knowledge that an employee is unauthorized to work in the United States. A “no-match” letter alone does
not constitute actual or constructive knowledge.
2. Investigate. A “no-match” letter should never be ignored. We recommend that an employer confer with counsel in
following these procedures, particularly if they involve termination of employees:
a. R
 ecords should be reviewed to ensure a typographical error was not made in reporting the employee’s SSN to the
SSA.
b. If there is no error, the “no-match” letter should be shared with each employee listed on the letter, and request that
the employee verify the name and SSN are correct.
c. An employee should not be asked or required to produce his or her social security card or any other specific
documentation, as this could be considered document abuse.
d. The employee should be given a reasonable amount of time to investigate and/or correct any errors.
e. If the employee reports an error that can be remedied, in addition to submitting the correct information to the SSA,
the employee’s Form I-9 should also be corrected.
f. If the employee admits that he or she is unauthorized to work in the United States, employment must immediately
be terminated.
g. If the employee verifies that the employer has the correct name and SSN, the employee should be asked if he or she
can provide any other reason for the “no match” letter. If the answer is no, the employer may, but is not required to,
report back to the SSA that the company has re-verified that the information submitted to the SSA is correct and that
neither the employer nor the employee can explain the discrepancy.
h. If during investigation the employer receives additional information constituting actual or constructive knowledge
that the employee is unauthorized to work in the United States, the employer must terminate the employee’s
employment. Additional information may come in the form of credible and specific tips from co-workers or
anonymous informants, an employee admission, job abandonment, etc. Absent other evidence, a co-worker’s tip, in
and of itself, is an insufficient basis for termination. The determination of actual or constructive knowledge is highly
fact-dependent. Accordingly, employers are advised to contact legal counsel before taking adverse action.
C. Is the Social Security Number Verification System Used? The Social Security Number Verification System (SSNVS) is
an online tool which allows employers to verify the names and social security numbers of employees. The SSNVS policy
should clearly state that any use of the SSNVS is for the exclusive purpose of ensuring that the employer meets its W-2
reporting responsibilities. Please note that if you use SSNVS and a no-match is received, further inquiry is required, and it
must not be ignored.
D. S
 hould the Company Register with E-Verify? E-Verify is a web-based program that allows employers to electronically
verify information provided on the Form I-9, including social security numbers, with databases of the SSA and DHS.
Certain federal contractors are required to register with E-Verify. In addition, employers with multi-state operations must
check as to whether any of the states in which it has operations mandate the use of E-Verify. Unless or until employers are
absolutely required to participate, they should exercise caution when considering E-Verify registration. E-Verify requires
employers to enter into a Memorandum of Understanding (MOU) with the SSA and the DHS and imposes significant
obligations and liabilities.

fredlaw.com

E. Are Foreign National Workers Sponsored for Non-Immigrant or Immigrant Visas? If Yes, Are Compliance Files
Maintained? Employers should include in their compliance program at least an annual audit of all immigration-related
applications and petitions which at minimum should consist of a review of all PERM Audit Files and H-1B filings along
with the LCA Public Access Folders. Just as a worksite investigation can turn into a DOL audit, a DOL audit or USCIS
investigation can easily turn into a criminal worksite investigation.

The Immigration & Customs Enforcement (ICE) Worksite Investigation Response Plan
Employers should be armed with a worksite investigation response plan. The response plan should include action items in
case of an I-9 audit, the execution of an outstanding warrant of removal for a particular employee and a full-blown worksite
investigation.
A Worksite Investigation Response Plan should include the following:
a. I nstructions to employees not to provide any documentation, information or consent to enter the restricted areas of
the worksite to ICE unless there is a judicial warrant issued, and, if possible, to do so only under the supervision of
legal counsel or designated contact;
b. The designation of one central point of contact for ICE or any other government agency. The name of the company’s
appointed representative for the investigation and any related matters should be given as soon as contact is made
with the company;
c. The name and contact information of legal counsel. If the company’s legal counsel is not in-house, there should be
written instructions for personnel to contact outside counsel immediately;
d. The name of company officials to notify immediately of the ICE investigation or audit;
e. Key management employees should be informed of any government investigation unless their knowledge is in
conflict with the interests of the company; and
f. Name and contact information of public relations consultant to assist the company to respond to press requests and
coverage of the investigation.
One of the most dangerous aspects of any worksite investigation is the lack of control an employer has over its employees
and the chaos that can ensue once ICE enters the worksite. Employers must be prepared for any government investigation,
whether it is by ICE or another agency. In addition to establishing the Audit/Investigation Response Plan, employers can hold
worksite investigation training sessions to educate employees about their rights during an investigation.
Please contact the Fredrikson & Byron Immigration Team at 612.492.7648 for additional information.
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