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Presentation Outline

Abacus Federal Savings Bank
•
•
•
•
•
•

Federal Savings Bank Founded in 1984
Owned and Run by Sung Family
Six Branches in NYC, NJ and Philadelphia
Less than $300 million in assets
2651st Largest Bank in the US
Clientele – Largely the ChineseAmerican Immigrant Community
• Business: Safety Deposit Boxes; Cash
Deposits; Mortgage Originator with
Sales to Fannie Mae

December 11, 2009 – THE BEGINNING

FOUR DAYS LATER

Manhattan
DA’s
Investigation

• Began in Late January 2010
• Bank Initially Thought That DA Viewed It as
Victim
• DANY Conducted Consensual Recordings
• Borrower
• Cooperators
• DANY’s Unrealistic Expectations of Bank’s
Internal Investigation
• Presentation to DA’s Office November 2011
• Grand Jury Presentation Beginning Early 2012
• Settlement Talks May 2012

SHIFTING INDICTMENTS

Indictment
•
•
•

184-Count Indictment
Bank and 11 Employees
Charges:
• Conspiracy
• Scheme to Defraud
• Larceny
• Residential Mortgage
Fraud
• Falsifying Business Records
• Martin Act

May 31, 2012

Orchestrated Chain Gang Perp Walk

Indictment Fallout – Main Stream Press
• Prior to case, Abacus not a high-profile bank outside of Chinatown
• Small, family-owned bank serving the Chinese immigrant community
• That Changed with Indictment and DA’s Press Release and Conference
PR: “The lessons of the financial crisis are still
being learned.”
PR: “Loan schemes based on fraud inevitably
will unravel, as this one did.”
PC: Mortgage portfolio was “house of cards”
and no need to wait until it falls.

• Indictment, Vance’s comments and “Perp Walk” covered extensively, including
large piece in NYT that featured Chain Gang photos.

Indictment Fallout – Regulators and Counterparties
• Bank regulators and Fannie Mae very
concerned and were consulted by both sides
during settlement discussions
• Bank communicated decision to fight charges
• OCC and FDIC very concerned about bank run
and had staff on site in days following
indictment – prepared to close and liquidate
bank if necessary
• Fannie Mae/Freddie Mac suspended Abacus
following Indictment

Indictment Fallout – Customers, Community
and Chinese Language Press
• Entire case was followed
intensely by Chinese language
press, beginning before
Indictment
• Keeping community support was
critical to avoiding run and
liquidation
• Prior bank run in 2003
• Bank reassured community that
deposits safe and maintained
communication throughout case.
• Bank succeeded in keeping
community support.

Pre-Trial Motions
• Clayton Motion
• Insufficiency
• Arguments on all charges
• Severance
• Results
• Dismissal of Martin Act Counts
• Other Dismissals Denied
• Severance Granted
• Press Coverage and Possible Impact

Trial Tale of the Tape
• Jury Selection:
• January 12-February 5
• 800+ Potential Jurors Screened
• Openings Began February 23
• DA’s Case (Feb 5 – early May):
• 20 Witnesses Total
• Expert/Fannie Mae/OCC
• 9 Borrowers
• 5 Cooperators
• 2 Summary Witnesses
• Defense Case
• 2 Witnesses
• Deliberations – 2 Weeks
• Verdicts on June 3 and 4

Prosecution
Themes

•
•
•
•
•
•

Heavy Reliance on Borrowers and Cooperators
Star Witness – Ken Yu
Portrayed borrowers as Victims
Tried to Show Systemic and Pervasive Fraud
Management “Must Have Known”
Ends Don’t Justify Means

Defense
Themes

• Despite Fraudulent Documents, Bank Did An
Objectively Good Job Underwriting Loans
• Very Low Default Rates/Very Low LTVs
• Senior Officials Took Extra Underwriting
Steps and Denied Questionable Loans
• Fannie Mae Made a Huge Profit
• No Loss/Positive Income of $200 million+
• Very Strange Larceny Case
• Bank Was Victim
• Discovered, Stopped and Self-Reported
Fraud
• Rogue Employees Hid Activities From Bank
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Post-Verdict Press
• Verdict covered widely
• Major feature pieces discussing
injustice of prosecution in NYT, New
Yorker, Crain’s
• Documentary about case and trial
• Began filming during trial
• Raised issues during trial
• Both defense and prosecution
interviewed on camera after trial

A FEW DEFINING MOMENTS DURING ABACUS TRIAL
1.

The primary charge against the bank was grand larceny and the indictment contained
many grand larceny counts each based on one of the 31 individual loans that were
listed on a prosecution chart. Almost all the other charges were tied to and limited to
those 31 loans. The prosecution claimed that when the alleged victim, Fannie Mae,
purchased those loans from Abacus the purchase price (amounting to the principal
amount of the loan) was stolen because the loan files contained false information
about the borrower’s income, and further claimed that Abacus intended to
“permanently deprive” Fannie Mae of the monies it paid to purchase the loans. The
defense believed that if we could prove that Fannie Mae had not lost any money, had
not been deprived of anything and received back the full loan principal plus millions of
dollars in interest, it would favorably affect the jury’s view of all the other counts.

At the very beginning of the trial, after a short introductory witness, the prosecution
called Susan Roma, a Fannie Mae executive presented as a representative of the
purported victim of the alleged larcenies, mortgage frauds, et al. In cross examination
Ms. Roma expressly acknowledged that the Abacus loans performed, that Fannie Mae
lost no money, and that Fannie Mae received every penny that it was entitled to
under its contract with Abacus including millions of dollars in interest. She testified as
follows:
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Q

You were testifying a short while ago about that chart that had the 32 loans on

it that Ms. Lozano [the prosecutor] had up there.
A

Yes.

Q

And you mentioned that one of the loans was never sold to Fannie Mae, so we

don’t really need to talk about that. I take it Fannie Mae didn’t lose any money on that loan,
did it?
A

That is correct.

Q

For all of the 31 loans that are specified on that chart and are specified in this

indictment, am I correct in saying that Fannie Mae has either fully been paid the principal
plus whatever interest was coming in prior to the payment of principal or is still receiving on
the loans [that you] haven’t asked to have repurchased all your principal and interest
payments?
A

Two of the loans we are aware paid off. On the other loans that are still active

loans, yes, we’d be collecting principal and interest on those loans.
Q

So fair to say that of the 31 loans that either have been paid off or are still

performing, Fannie Mae hasn’t lost a penny, has it?
A

Not that I am aware of, no.

Q.

Fannie Mae has received all of the payments of principal and interest it was

entitled to under the contract?
A

That is correct. (Transcript pp. 618-619)
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•
Q

•

•

And I think you have told us that after that [Abacus’] self-report and Fannie

Mae started its own review, that there were a number of loans that Fannie Mae asked
Abacus to repurchase, correct?
A

That is correct.

Q

And as far as you know, every repurchase that was requested after the

appropriate review was honored by Abacus, right?
A

That is correct.

Q

Fannie Mae got every dollar it asked for, correct?

A

That is correct to my knowledge.

Q

And that applied to, I forget how many, but I think you said a number, I think

19 loans on the 32 loan chart, the 31 loans that are specified in the indictment, 19 of
those were repurchased and, so, Fannie Mae did get paid back for the principal plus all
of the interest that was, had accrued to that date, yes?
A

That is correct.

Q

And for – and none of those loans at that time were in default, were they?

A

No.

Q

In fact, they were all performing, weren’t they?

A

That is correct.

Q

And with respect to the loans that you didn’t ask Abacus to repurchase, Fannie

Mae still has and those loans are still performing too, right?
A

To the best of my knowledge, yes. (Transcript pp. 629-630)
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•
Q

•

•

So you had all that information in assessing risk for Abacus loans, but you

actually had something better, didn’t you, Because you knew for that period of time,
‘05 through ‘09 the default rate was extraordinarily low?
THE WITNESS: It was low. I don’t know that we would say it was extraordinarily low,
that’s not typically the way we look at it, but it was low.
Q

Was it something that you took into account in concluding, at least in July of

‘09, that the risk of Abacus loans was very low?
A

They were low risk, yes.

Q

And you also had, of course, the rate of the – the low rate of the serious

delinquency rate and that too added to your ability to assess and decide that the risk
of Abacus loans was very low; correct?
A

That is something we look at, yes, to establish that.

Q

And I think you’ve told us that, at least with respect to the 31 loans specified in

this indictment, that they were either fully paid through the repurchases or some of
the borrowers actually paid off the loans or there still performing today; correct?
A

That’s correct.

Q

So is it fair to say that the risk of default on what I will call these indictment

loans, the specified loans, turned out to be basically zero?
A

That group of loans, yes.

Q

Am I right that with Abacus loans, Fannie Mae made money, did not lose

money?
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A

That is correct. (Transcript pp. 823-826)

The defense introduced a chart showing that in connection with each loan sale to
Fannie Mae, Fannie Mae was receiving transaction fees, and the fees for the 31 loans
specified in the indictment added up to approximately $130,000-$140,000. In addition
a defense summary chart showed that Fannie Mae received almost 2.5 million dollars
in interest from just the 31 loans specified in the indictment. This evidence supported
the defense argument that rather than losing its purchase price (amounting to the
principal of the loans) as a result of larceny or fraud, Fannie Mae actually made
millions of dollars over and above the principal amount of the loans.

With respect to exhibit B0046, which was prepared by Fannie Mae, Ms. Roma testified
as follows about the guarantee fee and the loan level adjustment that Fannie Mae
received for each of the 31 loans listed on the chart:

Q

OK. And do you happen to know, would it be fair to say that if you put, I mean

it has a total figure, so you put the guarantee fee with the loan level price adjustment,
you get a total amount of money that Fannie Mae receives, would it be fair to say that
at least for the 31 loans involved in this, that are specified in this indictment we are
talking somewhere in the neighborhood of 130,000-140,000 dollars to Fannie Mae?

The witness: by looking at the numbers, the math sounds accurate. There are 42
loans here, though, so I can’t attest to which, which are the 31 loans, yes.
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Q

And if we did all of the 42, it would be a higher number; correct?

A

Yes, that’s correct. (Transcript pp. 686-687)
•

•

•

The defense called Millie DiPentima who testified that she was an Assistant Vice President of
the Abacus Federal Savings Bank who prepared a summary chart that Abacus paid Fannie
Mae $2,489,965 in interest on the 31 loans referred to in the indictment. In summation Kevin
interpolated the $2.5 million in interest for the 31 indictment loans to the approximately
3100 loans sold by Abacus to Fannie Mae during the indictment period to conclude that
Fannie Mae would have received $250 million dollars in interest from all those Abacus loans.
(Transcript p. 6822) Ms. DePentima testified as follows:

Q

Now, there are a number of documents attached to this first page summary. Can you

tell us briefly what do those represent?
A

These are at the loan level which means that it’s the transaction history of each

particular loan.
Q

So there are a page or two or three for each one of these 31 loans?

A

Correct, it’s a history.

Q

Instead – go ahead?

A

It’s a history reflecting the transactions for the life of this loan, up to this time period.

Q

And do those pages contain basically the information from which you created the

summary chart?
A

That is correct.
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Q

Am I correct that for this time period, for the 31 loans on the prosecution’s chart, the

total of servicing fees that were paid to Abacus is 122,904 dollars?
A

That is correct.

Q

And am I correct that for the same 31 loans, the amount of interest paid to Fannie

Mae from Abacus was 2,489,965 dollars?
A

That is correct. (Transcript pp. 6302-6303).

2.

The indictment charged that the alleged criminal conduct occurred over a five year
period from 2005 to early 2010 during which period Fannie Mae purchased between
four and five thousand loans from Abacus. Notwithstanding the indictment’s
conspiracy count allegation that during that five year period Abacus sold Fannie Mae
thousands of fraudulent loans for hundreds of millions of dollars, Ms. Roma
acknowledged that Fannie Mae did not ask Abacus to repurchase the vast majority of
the thousands of loans sold during that five year period and those loans were still
performing at the time of the trial. She testified as follows:

Q.

Am I right, Ms. Roma, that Fannie Mae has not asked Abacus to repurchase

thousands of loans?
A

That’s correct.

Q

And am I right that there was a time when Abacus actually offered Fannie Mae

to buy back all its loans?
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A

There was a discussion about repurchasing the loans in the portfolio, but, yes,

there was.
Q

And Fannie Mae turned them down; right?

A

That is correct.

Q

The loans, and I don’t know, I think maybe you said there were 4,000 still in the

portfolio, maybe a few more, those loans are performing as we speak; are they not?
A

Most of them, yes, I don’t know the exact statistic at the moment, but, yes.

(Transcript pp. 643-644)

3.

The alleged false statements on which the grand larceny and all other charges were
based were alleged to be contained in two kinds of documents, one of which was
known as a Verification of Employment (“VOE”) and the other was called a Gift Letter.
Ms. Roma conceded that at the time Fannie Mae purchased each one of the loans
from Abacus, no one from Fannie Mae was basing the purchase decision on any
review of or reliance on a VOE or a Gift Letter. She also acknowledged that, contrary
to her testimony on direct examination, the Fannie Mae Guidelines did not require gift
letters for the kind of loans that Abacus was selling to Fannie Mae. She testified as
follows:
Q

Am I also correct in saying that at no time, either before or after the sale of a

loan has been consummated did Fannie Mae ever receive or review these particular
documents, the VOE or the Gift Letters?
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A

That is correct, Fannie Mae does not review those documents prior to sale of

the loan.
Q

Those documents stay at the bank, don’t they?

A

They do.

Q

So in deciding to buy a particular loan on a particular day, from Abacus, there’s

no one from Fannie Mae basing that purchase decision on any review or reliance on a
VOE, or a Gift Letter; correct?
A

That’s correct. (Transcript pp. 648-649)
•

Q

•

•

Isn’t it true Ms. Roma, that Abacus under the guidelines [--]that the gift was

not required to obtain gift letters because they were going through this streamlined
DU process?
A

If the gift letter is required as part of DU then we would need to have a gift

letter. I am not sure that I recall specifically a different process. It will be explicit if it’s
required and if so it would need to be in the file. (Transcript p. 748-749)
•
Q

•

•

Is there any doubt if it’s just one LTV and it’s below 95% that you don’t need a

gift letter?
A

If all the other criteria are met for not requiring a gift letter, that’s correct.

(Transcript p. 756)
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Q

So, without bothering you to put this stuff up on the screen you may recall you

were looking at two exhibits, one from ‘06 and one from ‘09 which used the term CLTV
but that would apply an LTV as well, correct?
A

Correct.

Q

And those two exhibits indicated that no gift letter was required, correct?

A

Based on those two exhibits, yes.

Q

And under that particular section it says this selling guide update includes a

number of other miscellaneous changes and it goes on to say updated DU gift
documentation requirement. Currently, and this is as of September 20, 2010,
currently DU loan case files with LTV ratios less than 95% are not required to
document gifts with a gift letter. And that in fact is the way the [Fannie Mae]
guidelines were up until this change was made, correct?
A

That’s correct.

Q

And nothing unusual in the way that Fannie Mae works, they are updating,

changing their guidelines all the time, aren’t they?
A

That is correct.

Q

And so, am I right, Ms. Roma, that given the fact that during this period

covered by the alleged conspiracy, ‘05 to, up to February 10, during that period
Abacus could simply have had its underwriter, whoever was working on the matter,
the loan officer, just get from the donor the information – excuse me. Withdraw that.
Get from the borrower the information about the donor, who they were, what the
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relationship was, what the amount of the gift was, etc. and give that to the Abacus
loan officer?
A

They would just have to follow what the requirements were as per the guide at

that time, yes.
Q

They would not need to have to go to the trouble of having the donor fill out a

gift letter?
A

4.

Yes. As long as the loan met the criteria for that, yes. (Transcript pp. 775-77)

The defense argued that the absence of larceny or intent to commit larceny was
evidenced by the fact that Fannie Mae had a miniscule risk of loss from the thousands
of loans it purchased during the five year period specified in the indictment. To
support this argument, the defense introduced three documents prepared by Fannie
Mae reflecting the incredibly low percentage of defaults or serious delinquencies on
all of the Abacus loans sold to Fannie Mae during this period. Ms. Roma testified as
follows on this subject:

Q

Now, the basic purpose of Fannie Mae requiring lenders comply with the

representations and warranties in the contract, is basically to avoid losing money in
the event that borrowers default, correct?
A

It’s basically to insure that the loans are being originated are eligible for sale to

Fannie Mae and to investors and one of the underlying, I guess point as well, is that
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the borrowers are willing and able to pay. So that is part of the, a component of those
rep warrants.
•

•

•

Q

Fannie Mae does not want to lose money, does it?

A

Absolutely not. And does not want our lenders to lose money either.

Q

Sure. Is the primary purpose that you are concerned with, Fannie Mae’s

concerned with in acquiring loans – I will withdraw that. Is the primary risk – you are
basically a director of, risk manager, right?
A

Yes.

Q

Is the basic risk the risk of whether or not a loan will default?

A

At the loan level is that the risk, yes.

Q

Now this chart is based on the records of Fannie Mae, correct?

A

That is correct.

Q

And it reflects the number of defaults for loans that were acquired during

those years ‘05 through ‘09, the number of defaults up to, I think it was November
2014, right?
A

I believe that is correct.

Q

So, for 2005, out of 490 loans we have one default. In 2006 out of 291 loans

we have three defaults. In 2007, out of 348 loans, we have four defaults. And for
2008, out of 507 loans we have zero defaults. And also, but by no means least, for
2009 out of 1468 loans we have one default, correct?
A

That is correct.
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Q

And I know you are not necessarily [a] mathematician but am I correct in

saying if you take the number of loans sold during these five years which look like they
total a little over 3000 and if you compare that to the number of defaults, the number
of defaults, [is] roughly about three, excuse me, three tenths of 1 percent of all the
loans?
A

The default rate is low.

Q

Are you familiar Ms. Roma with the term serious delinquent or serious

delinquencies?
A

I am.

Q

That’s a Fannie Mae term?

A

Probably, yes a Fannie Mae term.

Q

And what does it mean?

A

It means that . . . a loan is seriously delinquent in that the borrowers have not

made their payment for 90 days or more. So three months.
Q

And Fannie Mae tracks the serious delinquency rates of various lenders, do

they not?
A

All of our lenders.

Q

Fair to say that Abacus’ serious delinquent rates was also extraordinarily low?

A

It was low.

Q

So, as we look at this chart, it looks like, and they are giving delinquency

reporting periods for December end of each year. For ‘05 we get a zero. No serious
delinquencies. For ‘07 again a zero. In December of ‘08 it’s 2.4 percent of 1 percent. I
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take it that means that during the year ‘08, 2005 loans had that level of delinquency
am I right?
A

That is correct. So as of 2008 the 2005 book had a delinquency rate of .24 and

2006 had delinquency rate of .41.
Q

And as you go across for each one of the years you see the deliqnuencey rate

for the rate in question at the end of each of these years.
A

That is correct.

Q

Going all the way up to November of 2014, and let’s just take November of

2014 for that year for ‘05, zero delinquencies. ‘06 .81 percent of one percent, ‘07,
zero, ‘08, zero. And ‘09 .27 percent of one percent.
A

That is correct.

Q

And you have been around this business 20 years or more. Those are very low

seriously delinquent rates, are they not?
A
Those are very low seriously delinquent rates, yes they are. (Transcript pp.
789-792)
•
•
•
Mr. Wing: May [we] have B0059.
Q

Can you identify that document Ms. Roma?

A

Yes I can. It is the master contract data and also input form dated July 8, 2009

for Abacus.
Q

And was that a record made by Fannie Mae based on Fannie Mae records?

A

Yes, it is.
•

•

•
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Q

Then it says seller/servers delinquency ratios data as of May of 09. And then it

comes down to number of loans, and the number is 4390. What does that number
refer to?
A

That is the number of loans in the Abacus portfolio at that time as both a seller

and a server.
Q

And then we have serious delinquency, and that’s what you told us that if

someone is over 90 days without making payment?
A

That’s correct.

Q

And it’s 16; is that correct.

A

That’s correct.

Q

And so if you were going to try and figure out a rate well I guess that’s the next

line?
A

That is the next line, it was .36 percent as of that point in time.

Q

So it’s less than four tenths of one percent of all of the loans; right?

A

Yes.

Q

And that was Fannie Mae viewed that as a very favorable delinquency rate.
•

•

•

THE WITNESS: It’s a low delinquency rate. (Transcript pp. 786-793; 810)

5.

The defense challenged the prosecution’s basic claim that the borrowers’ actual
income information was falsely inflated on the VOE by eliciting testimony suggesting
that the borrowers’ actual income substantially exceeded their purported actual
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income reported on their tax returns The defense was able to show that for some
borrowers their purported low income was only what they reported to the IRS when
in fact their unknown actual income had to be higher as evidenced by their ability to
make all their substantially higher mortgage payments. The borrowers’ ability to
make timely mortgage payments contradict their claim that their real income matched
what they were reporting to the IRS. Lily Quach, one of the Abacus loan officers,
testified on this issue as follows:

Q

Let me direct your attention to yesterday’s testimony, page 4047, and this comes in

the context where you are being asked about how you might tell some borrowers that they
needed a higher income. And Ms. Walsh, a prosecutor, asked the question: “Now I want to
interrupt you for just a second. What do you mean you would say to them to, “make it
higher?” And you answered: “Usually when their reported income on their, you know, tax
returns, usually they told us, you know, their income, incomes are very low.” And when you
are referring to their tax returns, I take it the borrower is telling you that he had a problem
because he only had a low income on his tax returns?
A

Yes.

Q

And didn’t you from the conversation, at least on some occasions with these people,

gain an understanding that actually their real income, their actual income was higher than
what was on the tax returns?
A

Well, I would not know that. How would I know their actual income is much higher

than what they reported?
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Q

I agree you would not know that. In fact, isn’t it true that you did not know on those

occasions what the borrowers actual income really was, did you?
A

Yes.

Q

And going back to the transcript on page 4048, down at the bottom, line 23. . . . Ms.

Walsh asked you: “Ms. Quach, you mentioned that you would tell borrowers that they had
to look for friends and family. Well, let me ask you, what did you say to borrowers regarding
friends and family and their employment?” And you answered: “Because initially a customer
would tell me that their tax income is not that much.” And is it a fact that people were telling
you on some occasions that they had a tax return income report that wasn’t as high as they
had needed for the loan?
A

Well, because the reported income is not high enough to meet the requirement to get

the mortgage.
•
Q

•

•

And from your, I think you said two and a half years at Abacus, isn’t it fair to say, Ms.

Quach, that you had some understanding dealing with some of these borrowers, that these
folks were making more money than they were putting down on their tax returns?
A

Yes. (Transcript pp. 4191-4194)

6.

Ms. Quach was one of several prosecution witnesses who confirmed the bank
management’s lack of knowledge of the alleged wrongdoing by showing that the low
level loan officers engaged in conduct to deceive the higher level underwriters as to
the reliability of the VOE by alerting the borrower to tell his employer to be prepared

Page 17 of 25
ABACUS - Defining Moments During Trial:1527292_1

to confirm the borrower’s allegedly inflated salary when and if an underwriter might
call to confirm that fact. Ms. Quach testified on that issue as follows:

Q

• • • The VOE would go out to the employer, the employer would send it back to

the processor, correct?
A

Yes.

Q

And then it was your understanding that the processor would send the file up to the

underwriter?
A

Well, after they check all the required information, document, then the whole file we

send to the underwriters.
Q

And am I right, at that point you would call the borrower and tell the borrower to tell

the employer to be on phone alert to get a call from the bank asking to confirm the
information upon the VOE?
A

Yes.

Q

And am I right that all that was done in order to try to make sure that the underwriter

would not know what you were doing, that is, putting false information as to income in the
VOE?
A

Well, I mean, I don’t know whether all those things that you just mentioned I did, I did

it or what, that would be discovered later on, I don’t know. But all I’m telling you is the
procedure was, I would contact the borrower and inform that borrower what would happen
and I would collect all the information, the whole file would go to the underwriters.
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Q

Yes. And you would tell the borrower to make sure to tell his employer to be on the

alert for a call from someone higher up in the bank who is going to make a call to see whether
the information in the VOE was true or not; correct?
A

Yes.
•

Q

•

•

Am I correct in saying, Ms. Quach, that whether the underwriter called or not, you

were telling the borrower to tip off his employer so that if the call did come in, the employer
would give the underwriter false information?
A

I admit that I contacted the borrower to tell the boss, but I have no knowledge

whether the underwriter actually – the underwriter would call or not, that I would not know.
Q

But you would know that if he did call, he would be given false information, correct? •

• •
A

What happened if the underwriter did not call?

THE COURT:

That’s not the question. The question is, was it your intent that if the

underwriter called, they would get false information? Answer that question.
THE WITNESS: Yes.
Q

Ms. Quach, am I also correct in saying that usually the underwriter, if he did call the

employer, and finds out that the borrower either doesn’t work there or doesn’t make the
income that is reported in the VOE, if that happens, usually the underwriter would deny the
loan. Correct?
A

Not all the time.

Q

Much of the time?
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A

Yes.

Q

And wasn’t there an occasion, one occasion when an underwriter who worked on the

fifth floor, came down to the third floor, to complain that when they called an employer they
were told no such person, the borrower, was working there and the underwriter gave you
back the file and said, what is going on? • • •
A

Yes.

Q

And you didn’t tell him what was going on; did you?

A

Because I had no knowledge what went on. (Transcript pp. 4194-4198)

Dong Lin, a borrower, also conceded on cross examination that his actual income exceeded
the number he gave the Abacus loan officer as reported on his tax return. In addition his
testimony supported the defense argument that funds reported on the gift letters were for
the most part either real gifts or the borrower’s own money and not, as the prosecution
claimed, loans that had to be paid back – which was the essence of the alleged false
representation concerning the gift letters:
Q

And you testified that the gift letters were false in various ways, including that they

listed the wrong amounts or the wrong relationship to you. Is that right?
A

Correct.

Q

But all of those people are people who actually provided you with some amount of

money; correct?
A

But they are not gifts.
•

•

•

Page 20 of 25
ABACUS - Defining Moments During Trial:1527292_1

Q

You got money from them. Right?

A

I borrow, I borrowed from them some money, it’s not a gift.
•

•

•

Q

You didn’t tell her [the loan officer] that the money was borrowed; did you?

A

No, I didn’t say.

Q

Mr. Lin, do you remember looking at a gift letter with Ms. Lozano [the prosecutor]

that was from someone named Wei Lin?
A

Yes, I recall.

Q

And you testified that you did receive a few thousand dollars from someone named

Wei Lin, but that the amount and the relationship are inaccurate and that it was a loan. Is
that right?
A

Yes, I got a few thousand dollars from him.

Q

And you testified that it was a loan, not a gift, right?

A

It’s a loan. Not a gift.
•

•

•

Q

Mr. Lin, do you see the check on the bottom half of the screen?

A

Yes, I see it.

Q

And it’s a check from Wei Lin to you in April of 09; is that right?

A

Yes.

Q

Do you see that the memo line there says that it’s a gift?

A

Yes I see it.

Q

Is it still your testimony that the money that Mr. Lin gave to you was a loan, not a gift?

Page 21 of 25
ABACUS - Defining Moments During Trial:1527292_1

A

Because at that time she said that it’s better to say it’s a gift, it’s better for me.
•

•

•

Q

And then did you tell Wei Lin to put “gift” on the check?

A

No.

Q

So how did he know to put “gift” on the check?

A

I think Wei Lin also have done this before and help others and then she – then Wei Lin

may have put this as gift, because Wei Lin have helped other people to do this before.
•
Q

•

•

Ok. Mr. Lin, I believe you said that you had repaid some of the money that people

loaned you for the down payment, is that correct?
A

Yes, I have to.

Q

How much have you repaid?

A

Approximately how much I’ve paid? Approximately, I have not paid about half of

what I borrowed yet.
Q

So how much do you still owe, other than the mortgage from Abacus?

A

I have repaid approximately about one tenth, that is about ten percent of the money

that I borrowed from other people.
Q

And when is the rest due?

A

What other portion?

Q

I’m sorry?

A

What other portion?
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Q

Well you said that you repaid about ten percent, so my question is, when do you have

to repay the ninety percent?
A

For the remaining ninety percent, whenever I have money, extra money then I would

repay gradually, slowly. • • •
Q

So there is no due date?

A

No, no due date, no definite due date.
•

Q

•

•

Ok. So she asked you to write out your employer and your employer’s address. You

wrote it out on a piece of paper and gave it to her, is that correct?
A

Yes.

Q

And at the time, this is March 2009, you did work at China Sun Restaurant, correct?

A

Approximately I worked there about 4 days a week at that time.
•

•

•

Q

How much did you make at China Sun, including tips?

A

Somewhere between 1500 to 1600 [per month].
•

Q

•

•

Mr. Lin didn’t you testify yesterday that you earned approximately $1300 per month

at restaurants other than China Sun not including tips?
A

I said that it included tips. • • •

A

I said that including tips the two jobs that I had brought in a combined income,

including everything, including tips, would amount to approximately 2800 to 3000 dollars a
month.
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•
Q

•

•

And this morning you did bring in most of your tax returns for the years 2007 through

2012, correct?
A

Correct.

Q

And on your 2009 tax return you recorded total income of $6,090 is that correct?

A

I don’t recall.

Q

Well, I will show you.

(SHOWING TO THE WITNESS)
Q

Take a look at line 22, please. Mr. Lin, you reported no income from China Sun

restaurant, isn’t that right?
A

I didn’t.
•

Q

•

•

Mr. Lin, without belaboring this, you significantly under reported your income every

year; isn’t that true?
A

I did do that a little bit. I did not report everything.

Q

A little bit? Or a Lot?

A

Not really a lot.

Q

I’m sorry what?

A

Not really a lot.

Q

Not really a lot? Well, what percent, do you think?

A

I don’t know.
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Q

Well, Mr. Lin, isn’t it true that year after year, you filed false tax returns to avoid

paying taxes; isn’t that right? •

•

•

A

I would say it’s sort of like that. I reported a little less.

Q

Mr. Lin, isn’t it true that you have no problem lying when it’s in your interest to do so?

A

What interests are you saying?

Q

Well, for example, your financial interests?

A

But if I reported all the taxes, I cannot handle my life well, but.

THE INTERPRETOR: Literally, I’m sorry, I cannot turn my life around.
(Transcript pp. 4417, 4419-21, 4424-25, 4441, 4445, 4447, 4466-67)
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ABACUS DEFENSE

-

3 reasons for success – in obtaining not guilty verdicts on all 80 larceny, fraud and
false statement counts.
a) [Luck] Good judge – Fair & smart – Deputy U.S. Attorney SDNY in early 90s.
b) NY Law on Corporate Criminal Liability – Model Penal Code
c) Innocence

-

Facts – Abacus
a) Issued loans and resold to Fannie Mae (FNMA)
b) False info re income and assets [Undisputed]
c) FNMA Contract
d) Loans performed – No loss [Undisputed]
Undeterred by this fact, prosecution argued that the Abacus loans were like the
subprime loans that triggered the 2008 financial crisis in that although they hadn’t
defaulted in the first few years they were likely to go bad later on.
They contended that since FNMA would never have bought the loans if it had known
of false dox the larceny and fraud was complete at the time of sale and therefore
subsequent loan performance indicating no loss to FNMA was irrelevant.
This was possibly the key legal issue in case – Indictment 144 Cts, 31 loans, 1st judge in
ruling on motions to dismiss said:
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“Defendants argument that Fannie Mae did not lose money on the
mortgage loans themselves, if of no moment since that is not the theory
of the People’s case. The allegations are not that Fannie Mae lost money
because the loans defaulted but that Fannie Mae was tricked into
purchasing loans it would not have purchased had it known the
information in the loan files was false. As a result, Fannie Mae purchased
the loans and continued to pay Abacus to maintain and service those
loans. Those were the monies Fannie Mae lost.”
Prosecution motion to preclude evidence of loan performance was denied by 2nd judge
who tried the case.
FNMA received benefit of the bargain

-

Indictment 144 Cts GL Mtg Fraud, False Bk records

-

19 individual defendants – 7 had already pled guilty, 2 more later

-

End of trial 80 cts

-

Motions – Severance from loan officers – Strategy
Admissibility of loan performance
Exclude evidence of 3rd party investigations by OTS & FNMA

Trial – Focus on G.L. – Major strategy – other counts would follow
Primacy – Luck – FNMA witness 2nd witness

-

Didn’t lose a penny – received all payments entitled to under K

-

31 loans – risk on indictment loans basically 0

-

Loans paid off or are still performing

-

Serious delinquency -16/4390 .36% Low default rate 9 out of 3000 plus – 3/10 of 1%

-

FNMA received $2.5M in interest on 31 loans
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-

3100 loans during 5 year indictment period equaled $250M in interest

-

Jurors comment to Court Clerk – “Who is the victim?”

-

FNMA didn’t review false dox prior to sale

-

Gifts letters not required

-

LTV average 60% - 40% down payment

-

All or nothing case

-

Strategy re borrowers – real income

-

False tax returns – No prosecution

-

Borrowers willing and able to pay = no intent to deprive or defraud

Strategy re Loan Officers –
-

Commissions

-

Sweet plea deals

-

Evidence of efforts to conceal facts from upper management – underwriters

-

Other crimes – Perjury – no intent to deprive

-

900K e-mails – none evidencing the alleged fraud activity

-

Showed company policy re FNMA guidelines

-

Loan denials by Chief Underwriter Wong

No signs of problem
-

Low default rate

-

OTS audits sees nothing

-

FNMA sees nothing – statistics mgrs
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Borrowers & Loan officers
-

No intent to deprive or defraud

-

Decision not to call 2 key witnesses

-

Personalize bank – CEO Jill Sung most imp – Committee decision

-

Theory -- why shift focus from bad prosecution witnesses to bank – Had 2nd thoughts
when jury after acquitting on GL appeared deadlocked on mortgage fraud and bank
records

-

Motion for mistrial rejected

-

NG verdict on all 80 Cts.
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LESSONS LEARNED

It would be interesting to know why a prominent District Attorney’s office wound up

approving an indictment charging Abacus bank with stealing more than $12 million dollars

from Fannie Mae, when the bank lawyer’s presentation to the District Attorney, Cy Vance,

and his staff made it clear that Fannie Mae lost no money and the top officers of the bank

had no knowledge of the fraudulent conduct engaged in by the loan officers. It may be an

example of a prosecution office seeking to obtain favorable publicity for being the first

prosecution office to criminally charge a bank for engaging in conduct that allegedly caused

the financial crises of 2008. And of course the prosecutors undoubtedly thought that a

corporate entity – particularly a bank – would never dare go to trial.

The second point which might be of interest is the fact that the bank could only afford

to go to trial because New York law, unlike federal law, does not hold a corporate entity

criminally responsible for a felony for the conduct of its agents, unless high managerial agents

of the corporation are knowledgeable of and/or involved in the illegal activity. This approach
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to corporate criminal liability which is similar to the Model Penal Code provision is a far more

appropriate, fair and just approach to corporate criminal liability then the prevailing federal

law which uses a civil respondeat superior theory to hold a corporation criminally liable for

the act of any agent without any consideration of or concern for whether the management of

the corporate entity had any knowledge of or involvement in the misconduct.

Evidence at the trial showed that a number of borrowers were able to make their

mortgage payments because their actual income was considerably higher than what they had

reported on their tax returns. The prosecutors were aware of these tax evasions when the

indictment was filed but declined to file any tax charges and decided not to disclose the

specific facts of this criminal conduct to defense counsel or the jury. One might question the

wisdom and effectiveness of employing this prosecution strategy.
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