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This summary seeks to address many of the questions that will arise for immigrants who benefited from the Deferred
Action for Childhood Arrivals (DACA) program if Judge Hanen rules DACA unconstitutional and ends the program.

I. Work Permits

Employment Authorization Documents (EADs), also known as work permits, are generally valid until they expire or the
government demands they be returned. Unless the government demands that you return your work permit, the
following points should apply.
• If the DACA program ends but you are allowed to keep your work permit, you have the right to work legally until
your work permit’s expiration date.
• Even if the DACA program ends, you have no obligation to inform your employer that DACA has ended. Your
employer does not have the right to ask you whether you are a DACA recipient or how you got your work permit.
• Your employer does not have the right to fire you, put you on leave, or change your work status until after your
work permit has expired. If your expiration date is nearing, your employer may ask you for an updated work permit
but cannot take any action against you until after it is expired.

II. Social Security Numbers (SSNs)

Your SSN is a valid SSN number for life, even after your work permit and DACA approval expires.
• If you have not done so already, apply for an SSN while your DACA and work permit are still valid.
• You can and should continue to use the SSN you got under DACA as your SSN even after your work permit expires.
You can use your SSN for education, banking, housing and other purposes.
• Your SSN contains a condition on it that requires a valid work permit to use it for employment purposes.

III. Driver’s Licenses and Other Identification Cards

In Illinois, immigrants can get regular driver’s licenses if they have can provide SSNs and are currently eligible for an SSN.
So long as your work permit is valid, you will be eligible for an SSN and therefore eligible for a regular license. Under
new Illinois laws that took effect in 2016 and 2017, anyone applying for an initial regular driver’s license now must
provide proof of immigration status. Any such licenses will expire on the same date that the applicant’s status or work
permit expires. In other words, if you have DACA and an SSN and you are applying for a license for the first time, you
can get a regular license, but that license will expire on the same date as your work permit.
If you are renewing a regular license first issued before July 1, 2016, and your license has not lapsed for more than one
year, you should not be asked to produce any immigration documentation, and you should not volunteer any
documents or information about your status.
If your work permit expires or is terminated, you can apply for a Temporary Visitor Driver’s License (TVDL), which will be
valid for three years. TVDLs are visually distinct from regular licenses and are not valid for identification purposes. For
more information on TVDLs, please visit the Illinois Secretary of State’s website,
http://www.cyberdriveillinois.com/departments/drivers/TVDL/home.html.

IV. Travel on Advance Parole

DACA recipients are not eligible for advance parole as of right now

V. Other Immigration Options

Many DACA recipients may be eligible for another immigration option to get a work permit or even a green card.

• Talk to an immigration services provider to understand your legal options and if you might be eligible for another
immigration benefit. ICIRR maintains a list of non-profits organizations authorized to provide free or low-cost
immigration services and a list of trusted private attorneys and law firms:
http://www.icirr.org/content/documents/agency_referral_2017.pdf
http://www.icirr.org/content/documents/attorney_referral_2017.pdf
• Avoid fraudulent service providers: confirm their credentials, ask for a written contract and a receipt for any
payments, and if you have doubts, get a second opinion.

VI. Criminal Issues

Any criminal arrest, charge, or conviction can put you at risk with immigration authorities.
• Avoid contact with law enforcement that may result in a criminal arrest. If you end up being arrested, make sure to
consult an expert immigration attorney.
• If you have a criminal conviction, find out if it can be changed to lessen the impact on a future immigration case you
may have.
• Under the Illinois TRUST Act, police cannot stop, search, or arrest you based on your immigration status, and cannot
arrest or hold you based on an immigration warrant or detainer where there is not also a warrant issued by a judge.
(This law might not apply in some communities.) For more information about the Illinois TRUST Act, please visit
www.trustinil.org.

VII. Know Your Rights

Everyone – whether documented and undocumented -- has rights in this country.
• Do not open the door unless the agents have a warrant signed by a judge
• Do not sign any documents you do not understand
• Remain silent
• Record and report the incident—call the Family Support Hotline at 855-HELP-MY-FAMILY (855-435-7693)
ICIRR has produced know-your-rights cards in six languages (English, Spanish, Korean, Polish, Arabic, and Urdu). These
cards are available at the ICIRR office and online at www.icirr.org/content/documents/kyr_card_2017.pdf.

VIII. Other Resources, Updates and Information

Follow the news carefully and go to reliable sources for information on the status of the DACA and other immigration
programs. Don’t fall for scams about new fees or false information about your DACA work permit.
ICIRR's Protection Page (www.icirr.org/protection; www.icirr.org/proteccion in Spanish) contains resources for legal
service providers and a map of organizations in Illinois providing Know Your Rights information and legal services.
ICIRR’s Family Support Hotline (855-HELP-MY-FAMILY, or 855-435-7693) provides information regarding the latest
updates on DACA and other immigration matters, as well as immediate response for immigration enforcement actions.
ICIRR is working with mental health providers to offer counseling to DACA grantees and others who feel imperiled in the
current moment. For more information about these resources, please contact Dagmara Avelar, davelar@icirr.org, or
Evelyn Venegas, evenegas@icirr.org.
Finally, ICIRR is planning a series of actions to defend DACA and call for Congressional action to pass legislation to
protect DACA grantees and other immigrants. To receive updates on how you can get involved, please sign up on ICIRR’s
website, www.icirr.org/riseup.
For more information please call ICIRR at 312-332-7360 x508 or visit www.icirr.org.
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Background Considerations
[1] Introduction - The Political Landscape
In the year since the 2016 presidential election, the Administration of President Donald
Trump has announced several shifts – some gradual and some seismic – in U.S. immigration
policy. The Trump Administration’s immigration policies, as they relate to the employer
community, center around the theme of the President’s “Buy American, Hire American”
(“BAHA”) Executive Order of April 18, 2017. An integral aspect of the BAHA Executive Order
is “to create higher wages and employment rates for workers in the United States, and to protect
their economic interests[.]” To achieve this objective, “it shall be the policy of the executive
branch to rigorously enforce and administer the laws governing entry into the United States of
workers from abroad . . . .” 1 On October 8, 2017, President Trump sent a 70-point Immigration
Principles and Policies to Congressional leaders, setting a marker of what this Administration
will demand in return for a legislative solution to the Deferred Action for Childhood Arrivals
(DACA) program, which the Administration will discontinue after March 5, 2018. Among the
70 points is the mandatory use of E-Verify, an electronic employment eligibility tool which the
Department of Homeland Security administers, and an “[expanded] definition of unlawful
employment discrimination to include replacement of U.S. citizen workers by nonimmigrant
workers or the preferential hiring of such foreign workers over U.S. citizen workers.” Finally,
the plan calls for “[strengthening] laws prohibiting document fraud related to employment or to
any other immigration benefit.” 2
Executive branch agencies throughout the past year have implemented their own
initiatives to support the BAHA agenda. On April 3, 2017, at the start of the first H-1B visa
filing season under the Trump Administration, 3 the Department of Justice Civil Rights
Division’s Immigrant and Employee Rights (IER) Section “cautioned employers petitioning for
H-1B visas not to discriminate against U.S. workers.” IER further said that “U.S. workers
should not be placed in a disfavored status, and the department is wholeheartedly committed to
investigating and vigorously prosecuting these claims.” 4 Under the Obama Administration, the
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Immigration Principles and Policies at §§ F(i)-(iii), (vii), The White House, Oct. 8. 2017,
available at https://www.whitehouse.gov/briefings-statements/president-donald-j-trumps-letterhouse-senate-leaders-immigration-principles-policies/.
3
Employers may begin the H-1B visa petition process as early as April 1 of each year for the
purpose of bringing a foreign professional onboard by October 1 (start of the federal
government’s following fiscal year) of the same year.
4
Justice Department Cautions Employers Seeking H-1B Visas Not to Discriminate against U.S.
Workers. Department of Justice, Department of Justice, Apr. 3, 2017, available at
2

same component of the Civil Rights Division aggressively investigated employers for allegations
of disparate treatment of non-U.S. citizen workers.
To complement the DOJ’s efforts, on April 4, 2017, the Department of Labor announced
plans “to protect American workers from H-1B program discrimination.” Such plans include
greater coordination with the Departments of Justice and Homeland Security, more transparency
to the government and U.S. workers on how an employer uses the H-1B program, and creation of
a “tip” line for aggrieved U.S. workers to lodge complaints. 5
In an effort to curb the unauthorized employment that may disadvantage U.S. workers,
U.S. Immigration and Customs Enforcement (ICE) Acting Director Thomas Homan said on
October 24, 2017, that his agency would increase audits of employers on their employment
eligibility verification compliance by “four or five times” in fiscal year 2018. 6 This is consistent
with the Administration’s prior budget request to hire an additional 10,000 immigration
enforcement agents. 7 The theory behind ICE’s policy is that unscrupulous employers seek an
unfair market advantage by hiring unauthorized workers, and there are willing and able U.S.
workers to take these positions.
Finally, U.S. Citizenship and Immigration Services (USCIS), the Homeland Security
agency that administers immigration benefits, announced on December 27, 2017, that it is
“working on a combination of rulemaking, policy memoranda, and operational changes to
implement the Buy American and Hire American Executive Order” and is “creating and carrying
out these initiatives to protect the economic interests of U.S. workers and prevent fraud and
abuse within the immigration system.” 8
This chapter focuses on enforcement of immigration laws at the worksite under the
Trump Administration, and specifically, how the Departments of Homeland Security and Justice
are leveraging regulations on employment eligibility verification and immigration-related
employment discrimination to support the Administration’s BAHA agenda.
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[2] Discussion
[a] Duty to Verify Employment Eligibility.
[i] Employers’ regulatory obligations.
Prior to 1986, interior enforcement consisted of “area sweeps” – operations where
immigration officials targeted worksites that were likely to have high concentrations of
unauthorized workers. The consequence of a raid was deportation for the unauthorized worker
but without any penalty against the employer.
In 1978, the Select Commission on Immigration and Refugee Policy, led by Notre Dame
University president Theodore Hesburgh, examined the question of interior immigration
enforcement and the effect of cutting off demand for unauthorized labor by punishing the
employer. 9 In 1986, Congress enacted the Immigration Reform and Control Act (IRCA). IRCA
introduced, for the first time, civil and criminal penalties against employers who hire
unauthorized workers. 10 IRCA requires employers to verify the employment eligibility of each
of their employees in the United States. This is commonly called the “Form I-9 process” as
employers must record the verification on Form I-9. 11
The employee must provide information about herself/himself in section 1 of the Form I9 after an offer of employment has been accepted and no later than the employee’s first day of
work. Although only the employee may complete section 1, the employer can be penalized if
section 1 is not completed properly. Section 2 of the Form I-9, which contains the employer’s
attestation that the employer verified the employee’s identity and eligibility to work in the United
States, must be completed by the employer within three business days after the date of hire.
Reverification of expiring temporary employment authorization must be completed in section 3
no later than the expiration of the current employment authorization. 12
Employees are required to appear in person to present original documents that prove their
identity and authorization to work in the United States. Data from the documents presented must
be recorded in section 2 of the Form I-9 by an authorized representative of the employer who can
attest under penalty of perjury that he or she examined the documents, and determined in good
faith using a reasonableness standard that the documents are legitimate and in fact related to the
employee. The government has always interpreted this to mean that the employee appears in
person and that the documents presented are originals. I-9 forms must be retained by the
employer for three years from the date of hire or one year from the date of termination,
whichever is later. 13
[ii] The enforcement trends and penalty scheme
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Priorities of past administrations
In the three decades following the enactment of IRCA, enforcement efforts varied in
intensity, scope and direction depending on the political trend at any given time. Immediately
after IRCA became law, immigrant rights advocates alleged that worksite raids unnecessarily
instilled fear in and “traumatized” lawful immigrant workers. Organized labor, which had
supported worksite enforcement, reversed its position in 2000, claiming that employers used
worksite enforcement as leverage in exploiting workers. 14 Employers complained that raids and
inspections caused disruptions even when they did not employ illegal workers. 15 The
combination of political pressure and a lack of resources resulted in immigration authorities
redirecting their priority from worksite raids to examining paperwork, which ironically punishes
employers who at least attempted to comply with the Form I-9 requirements while the
unscrupulous who hire “off the books” have no forms for the immigration agents to scrutinize.
Immigration enforcement under the George W. Bush administration was shaped mainly
by the tragedy of September 11, 2001. For several years following the creation of the
Department of Homeland Security (DHS) in 2003, U.S. Immigration and Customs Enforcement
(ICE), DHS’s enforcement arm, focused its attention almost exclusively on “critical
infrastructure protection.” Initiatives such as Operation Tarmac and Operation Glow Worm,
which involved immigration inspections at airports and power plants respectively, reflected the
agency’s national security priority. 16 This shift away from purely immigration enforcement
unrelated to national security and infrastructure led to a decline in overall enforcement statistics.
For example, the amount of administrative fine collected fell from $3,337,472 in 2000 to zero (0)
in 2006. By the end of the Bush Administration in 2008, there was a rise in that figure to
$675,209 along with 6,287 immigration-related worksite arrests (civil and criminal), up from 517
arrests in 2003. The rise in arrests was due to the Bush Administration’s focus on arresting
unauthorized workers, especially those who were suspected of committing document or identity
fraud, not increased enforcement against employers. 17
On April 30, 2009, Homeland Security Secretary Janet Napolitano announced that ICE
would redirect enforcement of immigration law away from the unauthorized workers and toward
employers. This shift in enforcement priority resulted in a sharp increase in civil monetary
penalties for employers (reaching an all-time high of $16,275,821 in 2014) while the number of
arrests of unauthorized workers decreased substantially (903 in 2014). 18
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Figure 1 below illustrates ICE’s inspection process:

Figure 1: ICE inspection process
Consequences of noncompliance
Depending on the nature and extent of the violation, employers who do not comply with
the employment eligibility verification requirements or who hire unauthorized workers may face
civil or criminal sanctions, and may be barred from receiving federal contracts. Civil monetary
penalties are divided generally into two categories: penalties for paperwork errors (on the Form
I-9) and for knowingly hiring unauthorized workers. Figure 2 below diagrams the possible
consequences.

Figure 2: Possible consequences of immigration violation at the worksite
The most common type of penalty is the “paperwork” error on the Form I-9 itself.
Employers can be penalized even absent any evidence of unauthorized employment. Paperwork
errors fall into two categories: technical or substantive. A substantive error is defined as one
which could lead to the hiring of an unauthorized worker. A technical violation is one that is

procedural in nature. 19 According to a 1996 amendment introduced by the late U.S.
Representative Sonny Bono (R-CA), the employer has a 10-day window to correct technical
errors after an ICE audit without penalty, 20
For substantive or uncorrected technical errors, ICE can assess penalties between $220
and $2,191 for each violation. 21 ICE also may impose civil monetary penalties for knowingly
hiring, or continuing to hire, workers who are not authorized to work, or those whose work
authorization expires during the period of employment. The range of penalty is between $548 to
$21,916 per violation. 22 Knowledge can be actual or “constructive.” 23
One area where ICE and federal prosecutors have focused is Social Security number
mismatch. On August 15, 2007, DHS issued a final rule setting forth an employer’s obligations
to follow up upon being notified that the Social Security information pertaining to an employee
or employees in its records did not match the records of the Social Security Administration
(SSA). 24 The new rule was relatively short-lived as the Obama Administration rescinded the
regulation on October 7, 2009, at the behest of organized labor and immigrant rights advocates. 25
While the Obama Administration rescinded the guidance for employers on how to resolve
Social Security data discrepancies, it continued to use an employer’s failure to resolve a
discrepancy as basis for imputing knowledge of violation. Employers may discover Social
Security mismatches through a variety of means, including notices from the SSA, federal or state
revenue agencies, and retirement fund and benefits managers. In fact, many employers became
aware of mismatches because of the Affordable Care Act’s reporting requirements. 26 At the
same time, employers who do try to take adverse employment action because of a Social
Security mismatch have been prevented from doing so by the courts and federal agencies. 27
Figure 3 and 4 below contain respectively the civil monetary fine schedule for knowingly
hiring unauthorized workers and for paperwork errors on the Form I-9.
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Figure 3: Penalty for knowingly hiring unauthorized workers

Figure 4: Penalty for paperwork errors on the Form I-9
ICE may apply five mitigating or aggravating factors to decrease or increase the total amount of
fines by as much as 25%. These factors are: (i) the size of the business of the employer being
charged; (ii) the good faith of the employer; (iii) the seriousness of the violation; (iv) whether or
not the individual was an unauthorized worker; and, (v) the history of previous violations of the
employer. 28 Figure 5 is a matrix with these factors and their impact on the final assessment of
the monetary penalty.
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Figure 5: Civil penalty matrix.
Federal law also includes criminal sanctions for hiring unauthorized workers. An
employer who engages in a pattern or practice of knowingly hiring or continuing to employ
unauthorized workers “shall be fined not more than $3,000 for each unauthorized alien with
respect to whom such a violation occurs, imprisoned for not more than six months for the entire
pattern or practice, or both, notwithstanding the provisions of any other Federal law relating to
fine levels.” 29
Additionally, the government has prosecuted employers and responsible individuals
under the alien smuggling and harboring law, which carries significantly greater penalties. 30 For
harboring, the maximum term of imprisonment is five years. However, if the harboring offense
was committed for commercial advantage or private financial gain, the statutory maximum
increases to 10 years. The statutory maximum for smuggling is also 10 years as is the penalty
for conspiring to violate these laws. 31
Incorporating Technology
The Hesburgh Commission examined the use of an electronic verification system to
enhance an employee’s ability to verify eligibility to work, but Congress did not authorize a pilot
program for such a system until 1996. The Illegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA) created the “basic pilot,” 32 which the U.S. Citizenship and
Immigration Services (USCIS) rebranded as “E-Verify.” E-Verify confirms employment
eligibility by cross-checking information with the SSA and DHS databases. Participation is
voluntary unless otherwise required by law or by agreement with the government, though as
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discussed below, various federal and state laws make participation effectively mandatory for
many employers today.
The program has experienced tremendous improvement in recent years. According to a
2005 GAO study, about 15% of all queries were later to be determined unreliable. 33 Today,
USCIS reports that 0.15% of queries resulted in an inaccurate result. 34 E-Verify participation
also has undergone substantial growth in the last decade. GAO reported in 2005 that only 2,300
employers in the United States enrolled in E-Verify. The latest available figures from FY 2016
show 678,533 participants.
This growth in participation is due in part to the employer community’s confidence in the
system, but also to federal and state laws that require employers to enroll in an otherwise
“voluntary” system. In September of 2009, after a lengthy review, the Obama Administration
implemented a regulation promulgated during the Bush Administration that requires most federal
contractors and their subcontractors to use E-Verify. 35 Moreover, employers who use E-Verify
may extend the period of “optional practical training,” the period after graduating from a U.S.
institution of higher education during which a foreign student may work in the United States
without a visa, from 12 months to 24 months. 36 Furthermore, 23 states currently have E-Verifyrelated laws, 37 with additional states considering similar legislation.
At the federal level, in nearly every legislative session, there have been bills introduced to
mandate E-Verify participation nationwide. In light of considerable discussions since Trump’s
inauguration regarding possible immigration legislative reform, employers should prepare for a
possible E-Verify mandate in 2018. 38
[b] Immigration-related employment discrimination
When Congress imposed the employment eligibility verification requirements in IRCA,
there was concern among some members that the I-9 obligations would cause employers to
become overzealous and not hire applicants who may look or sound foreign, or who are not U.S.
citizens but otherwise eligible to work in the United States. 39 IRCA therefore included an
enforcement scheme for the so-called “immigration-related unfair employment practices” cases,
and established an Office of Special Counsel for Immigration-Related Unfair Employment

33

U.S. Government Accountability Office, Immigration Enforcement: Weaknesses Hinder
Employment Verification and Worksite Enforcement Efforts (Aug. 2005).
34
Date retrieved from www.uscis.gov/e-verify/about-program/performance.
35
Federal Acquisition Regulation for Employment Eligibility Verification, 73 Fed. Reg. 67651
(Nov. 14 2008) (to be codified at 48 C.F.R. parts. 2, 22, and 52).
36
82 Fed Reg. 13040, 13117 (Mar. 11, 2016).
37
Fragomen, Shannon and Montalvo, State Immigration Employment Compliance Handbook,
2017 Edition, Appendix I, State Employment Verification and Employer Sanction Laws
(Thomson Reuters, 2017).
38
Immigration Principles and Policies at § F(i).
39
8 U.S.C. § 1324b.

Practices (OSC) to enforce these statutes. 40 OSC was later renamed IER on January 18, 2017,
two days before President Trump’s inauguration. 41
[i] Prohibited Practices and Protected Persons
National origin discrimination
The statute prohibits employment discrimination based on place of birth, country of
origin, ancestry, native language, accent, or because individuals are perceived to be "foreign." 42
It applies only to employers with four to 14 employees. The intent was to complement the
jurisdiction of the Equal Opportunity Employment Commission (EEOC) over larger
employers. 43 EEOC and IER have a memorandum of understanding and refer cases to each
other and treat a timely filed charge with one agency as timely for the other. 44
Citizenship status discrimination
Only specifically protected persons have standing to allege citizenship (immigration)
status discrimination. They are U.S. citizens, lawful permanent residents who applied for
naturalization within six months of eligibility, asylees and refugees, and beneficiaries of IRCA's
legalization programs. 45 Unless mandated by law, employers may not limit hiring to applicants
of certain immigration status (e.g., "U.S. citizen only") to the exclusion of other protected
workers. Employers also cannot prefer to hire, inter alia, temporary visa holders or unauthorized
workers over another worker in a protected class.
Document abuse
During the employment eligibility verification (Form I-9 completion) process, an
employer may not demand more or different documents from the employee so long as the
employee presents documents that are accepted by law. The Lists of Acceptable Documents are
attached to the Form I-9 itself. The employee may present one document from List A, which
demonstrates identity and work authorization (e.g., U.S. passport or a green card), or a
combination of a List B (identity only such as a driver's license) plus a List C (work
40

Id. at § 1324b(2)(c), (d).
81 Fed Reg. 91768, 91789 (Dec. 19, 2016). For convenience, the term IER is used throughout
this article to describe the office that enforces IRCA’s anti-discrimination provisions for all
points in history.
42
Id. at § 1324b(a)(1)(A).
43
Title VII of the Civil Rights Act of 1964, 78 Stat. 252, Pub. L. 88-352 (Jul. 2, 1964), codified
in 42 U.S.C. § 2000e. See also Curuta v. U.S. Water Conservation Lab., 3 OCAHO 459
(OCAHO 1992) (legislative history makes clear that IRCA's national original discrimination bar
is intended to complement Title VII).
44
8 U.S.C. § 1324b(b)(2). See also 63 Fed. Reg. 5518, 5519 (Feb. 3, 1998) (describing
procedures for referring charges for the purpose of allowing charging parties to satisfy statutory
deadlines).
45
8 USC § 1324b(a)(3).
41

authorization such as U.S. birth certificate or unrestricted Social Security card) documents. 46
Demanding a DHS-issued document because the employee is not a citizen is an example of
document abuse.
A 1996 amendment added "intent" as an element to document abuse. As such, when an
employer asks for additional documents, there is no liability if there is no intent to
discriminate. 47 However, the 2017 regulation amended the definition of “discriminate” to mean
“act of intentionally treating an individual differently from other individuals because of national
origin or citizenship status, regardless of the explanation for the differential treatment, and
regardless of whether such treatment is because of animus or hostility.” In fact, the preamble to
the new regulations even states that “the definition of ”discriminate” would “actually apply to
employers who intentionally treat individuals differently even if [the employers] want to help
[the employees] through the employment eligibility process.” 48 Effectively, the new regulations
have created a “strict liability” standard for “discrimination” notwithstanding a lack of intent to
discriminate.
Finally, the question of who has standing to assert a document abuse charge is not yet a
settled issue. IER’s position has been that all work authorized persons are protected against
document abuse. 49 However, a 2017 administrative decision, U.S. v. Mar-Jac, held to the
contrary that only those protected against “citizenship status discrimination” – namely U.S.
citizens, most permanent residents, refugees and asylees, have standing to raise document
abuse. 50 The Justice Department has not said whether Mar-Jac will be designated an agency
precedent.
Retaliation and intimidation
IRCA prohibits retaliation, intimidation, coercion or threat against a person who asserts
his or her rights under IRCA's anti-discrimination provisions. This protection extends to “any
individual,” not only employees and not only protected persons. 51
[ii] IER's Investigative Process
IER may initiate an investigation based on: 1) a charge by an individual party or an
organization representing workers interests; 2) a referral from another government agency, such
as EEOC or USCIS; 52 and 3) an “independent investigation” on its own initiative or as a follow46
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up to a previous individual charge. 53 Usually, the independent investigations target “pattern or
practice” of discrimination.
[iii] Penalties and other consequences
The civil monetary penalty for intentional discrimination ranges from $452 to $18,107 “per
individual discriminated against.” The penalty for document abuse is between $181 and $1,811
per individual discriminated against. 54. There is no criminal penalty for a violation of IRCA's
antidiscrimination laws.
In addition to monetary penalties, employers also may be liable for back wages and other
non-monetary remedies, such as mandatory training and reporting. For many employers, the
reputational harm from disparaging press statements that the Justice Department issues with
every successful complaint or even settlement. 55
Key areas of recent IER enforcement focus
Improper citizenship requirement (including “reverse” discrimination against
U.S. workers)
Historically, IER has enforced IRCA’s prohibition against citizenship status
discrimination against employers who unnecessarily restrict hiring to U.S. citizens to the
exclusion of other protected persons. This situation arises often in the “export control” context
where the employer believes in error that the International Traffic in Arms Regulations (ITAR) 56
limits hiring to U.S. citizens only, but in fact “U.S. worker” as defined for, inter alia, purposes of
ITAR is the same as IRCA’s definition for “protected individual.” 57
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Conversely, IER has made “citizenship status discrimination” claims against employers,
during the past several administrations, for improperly favoring temporary visa holders. 58
Enforcement of such reverse discrimination claim can come from a charge filed by an individual
aggrieved U.S. worker. Often, IER would identify a series of job postings with language
suggesting a preference for visa holders to support an “independent investigation” for pattern or
practice. IER also has investigated several companies that outsource certain information and
technology (IT) functions to a consulting firm that hires nonimmigrant workers. In the latter
scenario, IER has alleged that the companies are using a third party – the contractor - to do what
it may not do by itself. On this basis, the current Justice Department is leveraging IRCA to
support the BAHA agenda.
Over-documentation at the time of initial verification
Over-documentation at the time of initial verification occurs most often when the
employer mistakenly believes that a non-citizen employee must produce a DHS-issued
immigration document, such as a green card or an employment authorization document. IER
often looks at a disproportionately high percentage of noncitizens producing DHS-issued
documents to complete the Form I-9 as evidence of a discriminatory pattern. Indeed, recent
precedent held that discriminatory intent may be inferred by statistics. 59
Pre-employment screening
IER has initiated some investigations based on employers’ screening of job applicants’
need for visa sponsorship. IER has done so notwithstanding its longstanding position that the
law cannot compel employers to sponsor job applicants for visas, 60 and, by definition,
individuals who need visa sponsorship are not protected by IRCA’s prohibition against
citizenship status discrimination. 61
IER acknowledges that employers may ask job applicants about their need for visa
sponsorship. In 1998, it provided public guidance on how to ask the questions. These questions
are: 1) Are you legally authorized to work in the United States, and 2) will you now or in the
future require sponsorship for employment visa status. 62
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However, employers discovered over time that these questions are insufficient. Many
have expanded these questions to inquire about whether the applicants have indefinite work
authorization by enumerating the classes of protected persons under IRCA. Such questions
became the standard industry practice until 2016, when IER, without any legal explanation, said
that the expanded questions “implicate[s] several parts of the anti-discrimination provision,” and
that IER “discourage[d] asking the proposed questions . . . to avoid generating confusion among
applicants or human resources personnel about the need for this information.” 63
Because the applicants who need sponsorship – and who lack indefinite right to work –
are not covered by the citizenship status discrimination provisions, IER’s only theory for
enforcement against the employers who ask the expanded questions is “document abuse,”
meaning that the employer is being investigated for rejecting current, valid work authorization,
and not for refusing to sponsor for a visa in the future.
Unnecessary reverification
Some employers confuse the concept of expiring document with expiring work
authorization and ask permanent residents to update their I-9 forms when a green card expires even though they are authorized to work indefinitely. IER considers this to be intentional
discrimination or disparate treatment based on citizenship status if U.S. citizens are not also
asked to update the I-9 when their passports expire. 64
IER often receives data of such improper (or unnecessary) reverification from E-Verify
data and uses this information to conduct independent investigations. The basis or the
discrimination charge can be either document abuse because the employer is unnecessarily
examining documents, or citizenship status discrimination because the employer is creating
hurdles to employment for noncitizens but not for citizens.
Best practices recommendations
The key to avoiding liability for either eligibility verification noncompliance or
discrimination is to create a robust compliance program, conduct a thorough review of the
company’s records and policies, take remedial steps where necessary, and train the appropriate
staff to ensure future compliance. Specifically, employers should do the following:
[1] Employment eligibility verification compliance
[a] Conduct an internal Form I-9 audit.
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Form I-9 enforcement is “form over substance,” and it is critical to follow the regulations
and agency guidance strictly. Even without a single unauthorized employee, given the civil
penalties for paperwork violations provided above, an employer can accumulate a sizable
penalty. Moreover, many of the purely paperwork violations can be remedied before ICE finds
them through an audit. However, its practice is to not give credit for any corrections made after
an audit commences.
[b] Create a comprehensive verification and reverification policy along with a
training plan for the human resources staff.
A robust and legally sound employment eligibility verification policy is important for
two reasons. First, it provides adequate guidance to the human resources staff who are
responsible for completing the Form I-9 properly and for ensuring that each employee’s work
authorization information is up-to-date. The second reason is that having a solid policy
demonstrates the company’s good faith commitment to compliance, and that will play a
significant role where ICE has discretionary authority when assessing a penalty. Part of having a
sound policy includes having a strong training regimen for the staff responsible for verifying and
updating employment eligibility. The training regimen should account for turnover of staff in
human resources positions.
[c] Hold contractors to a high standard of compliance.
The general rule is that a company is not responsible for verifying the employees of its
contractors, even if the contractors’ employees work on the company’s premises. However,
there is precedent for law enforcement piercing the veil and impute knowledge of illegal
employment to the customer. Moreover, even if the company is not liable ultimately under
immigration law, there is still the risk of major disruption to productivity and reputation if a
significant number of contract employees are arrested and removed.
[d] Beware of State Law.
As more and more states have enacted their own employment verification laws, it is not
enough to be compliant with only federal requirements. It is especially critical for employers to
understand the requirements in each state. Many states require E-Verify enrollment as a
condition to receiving a business license. The exposure to employers, therefore, can be much
more severe than simply paying federal civil monetary penalties.
[2] Avoiding immigration-related employment discrimination
[a] Document nondiscriminatory reasons for employment and outsourcing
decision.
Employers may have many legitimate reasons for making personnel decisions that are
unrelated to immigration status. A well-documented memorandum for the employer's action

may be sufficient to rebut an allegation of discrimination. At a minimum, it will shift the burden
back to the IER to prove discriminatory intent. 65
Given IER’s focus on the use of H-1B visas by consulting firms and the scrutiny of
outsourcing agreements, it is critical to document clearly that citizenship (visa) status of a service
provider’s workforce is not among criteria for selecting that service provider. A related concern
is that the service agreement and any internal guidance must clearly reflect that the agreement
with the service provider is to outsource a function, and not to obtain individual employees to
replace the company’s laid-off workers.
[b] Have a clear policy and training protocol in place to refute allegation of
company-wide discriminatory policy or practice.
The penalty for a singular violation may not be significant, but IER always looks deeper
into a company's practices to identify a broader pattern of practice which would result in much
more costly penalties. If the employer has a clear policy of nondiscrimination and keeps records
on staff training, IER will find it more difficult to establish an institutional intent to discriminate.
[c] Establish a protocol to review job opening announcements.
In recent years, several American companies with workforces that consist
overwhelmingly of U.S. workers settled charges of preferential hiring in favor of foreign visa
holders over protected workers. Quite often, an investigation into the circumstances showed that
the problem was not discriminatory hiring, but poor choice of words in the recruitment process.
Employers must draft their job opening announcements carefully, and avoid language that could
be misconstrued as such improper preference. Any advertisement to fill open positions should
be reviewed by the employer's in-house or external counsel to avoid such costly
misunderstanding.
[d] Understand Form I-9 verification and reverification rules.
Though IER has broadened the application of IRCA’s anti-discrimination provisions in
recent years, the majority of discrimination claims still arise from an employer’s alleged
improper actions during the employment eligibility verification (Form I-9) process. As such,
employers can minimize the risk of an IRCA discrimination charge by becoming familiar and
complying with IRCA’s verification requirements.
Specifically, employers should be familiar with what documents are acceptable for Form
I-9 purposes, which employees have indefinite right to work and which need reverification. Do
not reject documents that appear genuine and valid on their face, and do not deviate from these
rules because of the actual or perceived immigration status of the employees.
§ 6.03 Conclusion
The Trump Administration has made immigration enforcement a critical component of its
BAHA initiative. Employment eligibility verification and citizenship status discrimination has
become and will remain two key areas of focus for the Administration in this effort. Employers
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can prepare for the increased enforcement by 1) ensuring that all relevant internal policies and
best practices are accurate and complete; 2) training its human resources personnel on the key
compliance issues regarding immigration-related employment discrimination and employment
eligibility verification; and 3) conducting a self-audit of their Form I-9 records and make
necessary corrections before ICE audits the records.
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June 15, 2018

To the members of the Illinois delegation to the US House of Representatives
Dear Representative:
The Illinois Coalition for Immigrant and Refugee Rights (ICIRR), the state’s largest multiethnic immigrant
advocacy organization, urges you to vote NO this coming week on the two immigration bills that are
scheduled to come to the House floor.
The bill proposed by Rep. Goodlatte (HR 4760) offers no permanent solution for the 800,000 immigrants
currently protected under the Deferred Action for Childhood Arrivals (DACA) program. However, it
would severely limit opportunities to immigrate based on family relationships, humanitarian concerns,
and the diversity program while funding a wasteful border wall and massively accelerating
indiscriminate enforcement activity that will further devastate immigrant families and communities.
The so-called compromise legislation developed by House leadership includes many of the same
provisions. In addition, while purporting to address the current administration’s practice of separating
children from their parents at the border, this bill will only cause more children to be detained, and does
nothing to stop the “zero tolerance” mass prosecution policy that is tearing hundreds of these families
apart. Even worse, the opportunity for permanent status that this bill purports to extend to DACAeligible youth comes at the expense of family- and diversity-based opportunities to immigrate, and
proceed only if construction of the wasteful border wall moves forward.
Congress can do better. Rather than craft further measures to terrify and separate immigrant families,
House leadership should instead allow a vote on a clean version of the DREAM Act and provide relief for
the hundreds of thousands of long-term immigrants who are losing their Temporary Protected Status.
We urge you to vote NO on the bills that are scheduled to come up for a vote this coming week and
instead work for real solutions that respect our immigrant families and communities.
Sincerely

Lawrence Benito
Chief executive officer
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