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1.

Bankruptcy – Overview. A bankruptcy case begins with the filing of a
“voluntary” petition by the debtor, or an “involuntary” petition filed by creditors.
On filing, significant events occur:
(a)

A distinct legal entity – the bankruptcy estate – is created by law, to be
administered under the protection and supervision of the Bankruptcy
Court.
Federal courts have exclusive jurisdiction of bankruptcy cases and over
property of the estate. 11 U.S.C. § 134. These cases (and proceedings
arise in these cases) have been “referred” by a District Court standing
order to the Bankruptcy Court; thus, the Bankruptcy Court exercises this
exclusive jurisdiction over property of the estate, issues related to debtor’s
discharge and certain other “core” matters. 28 U.S.C. § 157.

2.

(b)

By operation of law, 11 U.S.C. § 362(a), an automatic stay becomes
effective immediately to protect the debtor, the bankruptcy estate, and
property of the bankruptcy estate from all litigation, debt collection, lien
creation and lien enforcement.

(c)

A bankruptcy petition is filed for relief from debts under one of six
operative “chapters” (Chapter 7, Chapter 9, Chapter 11, Chapter 12,
Chapter 13 or Chapter 15).

(d)

The date of filing defines the pre-petition periods. Creditors have a
deadline by which to file claims for pre-petition debts.

(e)

For the benefit of creditors, the bankruptcy estate is vested with special
rights and powers – (e.g., to compel third parties to turn over property of
the estate, avoid certain pre-petition transactions, and cure defaults under
leases and executory contracts).

The Bankruptcy Estate. The estate is protected by the automatic stay (injunction).
(a)

Chapter 7 (liquidation; administered by a “panel” trustee).
1.

The estate includes virtually all legal and equitable interests of the
debtor in property on the petition date; but does not include postpetition earnings.

2.

The estate also includes certain assets acquired within 180 days
after the petition: inheritances; property settlement distributions;
and life insurance benefits.
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3.

(b)

Chapter 11/13. The “estate” includes all rights and interests of the debtor
on petition date and post-petition earnings.

(c)

In a case under any chapter, property of the estate falls into two categories:
1.

Property that is exempt under state law (or, where applicable,
Federal law). See 11 U.S.C. § 522(b). Debtors have the ability to
avoid a judicial lien on exempt assets. 11 U.S.C. §§ 506(a),
506(d), and 522(f). The analysis of what is exempt can be
complex. See e.g. Owen v. Owen, 500 U.S. 305, 11 S.Ct. 1833
(1991); Farrey v. Sanderfoot, 500 U.S. 291, 114 S.Ct. 1825 (1991).

2.

Non-exempt property.

Automatic Stay (11 U.S.C. § 362).
(a)

Operates as a statutory injunction (i.e., no proceeding or proof required)
against a variety of acts, generally including (1) the commencement or
continuation of actions against the debtor, or (2) acts that would affect
property of the debtor of the estate, but with certain exceptions.

(b)

Any act done in violation of the automatic stay is void and the Bankruptcy
Court may impose sanctions for violation of the stay.

(c)

The Bankruptcy Court can grant relief from the stay, for cause.

(d)

By statute, some actions are excepted from the automatic stay. There are
27 exceptions enumerated in 11 U.S.C. § 362(b).
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§ 362.

Automa tic stay
(a) Except as provided in subsectio n (0) of this section. a petition
filed under section 301.
302, or 303 of this title, or an applicati on filed under section 5(a)(3)
ofthe Securitie s Investor
Protection Act of 1970 [15 USC § 78eee(a)(3)), operates as a stay, applicabl
e to ail entities, of(I) the commen cement or continua tion, including the issuance or employm
ent ofproces s,
of a judicial, administr ative, or other action or proceedi ng against the
debtor that was or could
have been commen ced before the commen cement of the case under
this title, or to recover
a claim against the debtor that arose before the commen cement of the case
under this title;
(2) the enforcem ent, against the debtor or against property of
the estate, of a judgmen t
obtained before the commen cement of the case under this title;
(3) any act to obtain possessio n of property of the estate or of property
from the estate or
TO exercise control over property ofIne estate;

(a) The statutory
injunction

(4) any act to create. perfect, or enforce any lien against property
of the estate;
(5) any act to create, perfect. or enforce against property of the
debtor any lien to the extent

that such iien secures a claim that arose before the commen cement
of the case under this title;
(6) any act to collect, assess. or recover a claim against the debtor that
arose before the
commen cement of the case under this title;
(7) the setoff of any debt owing to the debtor that arose before
the commen cement of the
case under this title against any claim against the debtor; and
(S) the commen cement or continua tion ofa proceedi ng before the
United States Tax Court
concerni ng a corporate debtor's tax liability for a taxable period
the bankrupt cy court may
determin e or concerni ng the tax liability of a debtor who is an individua
l for a taxable period
ending before the date of the order for reliefund er this title.
(b) The filing of a petition under section 301,302 , or 303 of this
title, or of an applicati on
under section S(a){3) of the Securitie s Investor Protectio n Act of
1970 (15 USC § 78eee(a)
(3)]. does not operate as a stay(1) under subsectio n (a) of this section, of the commen cement
or continua tion ofa criminal
action or proceedi ng against the debtor;

(2) under subsectio n (a)(A) of the commen cement or continua tion of a civil action or proceed
ing(i) for the establish ment of paternity ;
(ii) fDrthe establish ment or modifica tion of an Drder fur domestic
support obligatio ns;

(iii) concerni ng child cllstody or visitation ;
(iv) fDr the dissolutio n of a marriage ,except to the extent that
such proceedi ng seeks

to determin e the division of property that is property oftbe estate;
or
(v) regarding domestic Violence;

(B J of the collectio n of a domestic support obI igation from property
that is not property
of the estate;
(C) with respect to the withhold ing of incolll£ that is property of
the estate or property
of the debtor for payment of a domestic support obli galion under
a judicial or administ ratIve 'Jrder or a statute;
(D) of the withhold ing, suspensi on, or restrictio n of a driver's
license. a professio nal
or occupatio nal license, or a recreatio nal license, under State jaw,
as specified In section
466(a)( 16) of the Social Security ACT [42 USC § 666(0)(16));
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(b) Exceptions to the
automatic stay - 27
exceptions
(1) criminal actions
(2) domestic relations

11 U.S.C . § 362
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11 U.S.C. § 362
(10) under subsection (a) of this section, of any act by a lessor to the debtor
under a lease of nonresidential real property that has terminated by the expiration of the stated
term of the lease before
the commen cement of or during a case under this title to obtain possessio
n of such property;
(1 J) under subsecti on (a) of this section, of the presentm ent of
a negotiab le instrume nt
and the giving of notice of and protestin g dishonor of such an instrume
nt;
(12) under subsecti on (a) ofthis section, after the date which is 90
days after the filing of
such petition, of the commen cement or continua tion, and conclusi
on to the entry of final
judgmen t, of an action which involves a debtor subject to reorgani
zation pursuan t to chapter
11 of this title and which was brought by the Secretar y ofTrans portation
under section 31325
of title 46 (indudin g distribut ion of any proceeds of sale) to foreclos
e a preferred ship or
Heet mortgag e, or a security interest in or relating to a vessel or vessel
under construc tion,
held by the Secretar y of Transpo rtation under chapter 537 of title
46 or section 109(h) of
title 49, or under applicab le State law;
(13) under subsecti on (a) of this section, after the date which is 90
days after the filing of
such petition, of the commen cement or continua tion, and conclusi
on to the entry of final
judgmen t, of an action which involves a debtor subject to reorgani
zation pursuan t to chapter
i 1 of this title and which ,vas brought by the Secretar y of Commer
ce under section 31325
oftitle 46 (includin g distribut ion of any proceeds of sale) to foreclos
e a preferre d ship or
fleet mortgag e in a vessel or a mortgag e, deed of trust, or other security
interest in a fishing
facili ty held by the Secretar y of Commer ce under chapter 537 of
title 46;
(14) under subsecti on (a) of this section, of any action by an accredit
ing agency regardin g
the accredita tion status of the debtor as an educatio nal institutio n;
(15) under subsecti on (a) of this section, of any action by a State licensing
body regardin g
the licensure of the debtor as an educatio nal institutio n;
(16) under subsecti on (a) of this section, of any action by a guaranty
agency, as defined
in sectIOn 435(j) of the Higher Educatio n Act of 1965 [20 USC §
1085(;)J or the Secretar y
of Educatio n regardin g the eligibilit y of the debtor to participa te
in program s authoriz ed
under such Act;
(17) Hnder subsecti on (a) ofthis section, of the exercise by a swap
participa nt or financial
participa nt of any contractu al right (as defined in section 560) under
any security agreeme nt or
arrangem ent or other credit enhance ment fanning a part of or related
to any swap agreeme nt,
or of any contract ual right (as defined in section 560) to offset or
net out any terminat ion
value, payment amount, or other transfer obligatio n alising under
or in connecti on with I or
more such agreeme nts, includin g any master agreeme nt for such
agreeme nts;
(18) under subsecti on (a) of the creation or perfectio n of a statLltory
lien for an ad valorem
property tax, or a special tax or special assessme nt on real property
whether or not ad valorem, IInposed by a govemm entaluni t, if such tax or assessme nt
comes due after the date
of the fi ling of the petition;
(19) under subsecti on (a), of withhold ing of income from a debtor's
wages and collectio n
of amounts withheld , under the debtor's agreeme nt authoriz ing that
withhold ing and collection for the benefit of a pension, profit-sh aring, stock bonus, or other
plan establish ed under
section 40 1,403,4 08, 408A, 414, 457, or 501 (c) of the Internal Revenue
Code of 1986 [26
USC § 401,403 ,408, 408A, 414, 457, or 501(e)J, that is sponsore d by
the employe r of the
debtor, or an affiliate, successo r, or predeces sor of such employ
er(A) to the extent that the amounts withheld and collected are used
solely for p.ayments
relating to a loan from a plan under section4 08(b)( 1) of the Employe
e Retirem ent Income
Security Act of 1974 [29 USC § ll08(b)(1)J or is subject to section
72(p) of the Internal
Revenue Code of 1986 [26 USC § 72(p)]; or
67
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(10) Nonresidential real
property when
lease term has
expired

(18) Statutory liens for
ad valorem taxes,
etc.

11

u.s.c. § 362
(B) a loan from a thrift savings plan permitted under subchapter ][l of chapter 84 of
title 5, that satisfies the requirements of section 8433(g) of such title;

but nothing in this paragraph may be construed to provide that any loan made under a
governmental plan under section 414(d) [26 USC § 414(d)], or a contract or account under
section 403(b) [26 USC § 403(b)), of the Internal Revenue Code of 1986 constitutes a claim
or a debt under this title;
(20) under subsection (a), of any act to enforce any lien against or security interest in
real property following entry of the order under subsection (d)(4) as to such real property
in any prior case under this title, for a period of 2 years after the date of the entry of such
arJ order, except that the debtor, in a subsequent case under this title, may move for relief
from such order based upon changed circumstances or for other good cause shown,after
notice and a hearing;

(20)serial filer

(21) under subsection (a), of any act to enforce any lien against or security interest in
real property-

(21)ineligible debtors

(A) if the debtor is ineligible under section I09(g) to be a debtor in a case under this
title; or

(B) if the case under this title was filed in violation of a bankruptcy court order in a prior case
under this title prohibiting the debtor from being a debtor in another case under this title;
(22) subject to subsection (I), under subsection (a)(3), of the continuation of any eviction,
unlawful detainer action, or similar proceeding by a lessor against a debtor involving residentiaL property in which the debtor resides as a tenant under a lease or rental agreement and
with respect to which the lessor has obtained before the date of the filing ofthe bankruptcy
petition, a judgment for possession of such property against the debtor;
(23) subject to subsection (m), under subsection (a)(3), of an eviction action that seeks
possession of the residential property in which the debtor resides as a tenant under a lease
or rental agreement based on endangerment of such property or the illegal use of controlled
substances on such property, but only if the lessor files with the court, and serves upon the
debtor, a certification under penalty of perjury that such an eviction action has been filed,
or that the debtor, during the 30-day period preceding the date of the filing of the certification, has endangered property or illegally used or allowed to be used a controlled substance
on the property;
(24) under subsection (a), of any transfer that is not avoidable under section 544 and that
is not avoidable under section 549;

(22) evictions from
residential
property if
judgment for
possession is
entered before
bankruptcy
(23) Eviction from
residential
property if
illegal use of
controlled
substance on
property

(25) under subsection (a), of(A) the commencement or continuation of an investigation or action by a securities self
reg'llatory organization to enforce such organization's regulatory power;
(B) the enforcement of an order or decision, other than for monetary sanctions, obtained
in an action by such securities self regulatory organization to enforce such organization's
regulatory power; or
(C) any act taken by such securities selfregu latory organization to delist, delete, or refuse
to permit quotation of any stock that does not meet applicable regulator; requirements;
(26) under subsection (a), of the setoff under applicable nonbankruptcy law of an income
tax refund~ by a governmentaltmit, with respect to a taxable period that ended before the date
(Jfthe order for reliefagainst an income tax liability for a taxable period that also ended before
the date of the order for relief, except that in any case in which the setoff of an income tax
refund is not permitted under applicable nonbankruptcy law because of a pending action to
determine the amount or legality ofa tax liability, the governmental unit may hold the refund
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(26) Tax refunds and
setoffs under
certain
conditions

11 U.S.C . § 362
pending the resolutio n of the action, unless the court, on the motion
of the trustee and after
notice and a hearing, grants the taxing authority adequate protectio
n (within the meaning of
sectIon 361) for the secured claim of such authority in the setoff under
section 506(a);
(27) under subsecti on (a) of this section, of the exercise by a master
netting agreeme nt
participa nt of any contractu al right (as defined in section 555, 556,
559, or 560) under any
security agreeme nt or arrangem ent or other credit enhance ment forming
a part of or related
to any master netting agreeme nt, or of any contractu al right (as defined
in section 555,556 ,
559, or 560) to offset or net out any terminat ion value, payment
amount, or other transfer
obligatio n arising under or in connecti on with 1 or more such master
netting agreeme nts to
the extent that such participa nt is eligible to exercise such rights under
paragrap h (6), (7), or
(17) for each individu al contract covered by the master netting agreeme
itt in issue; and
(28) under subsecti on (a), of the exclusio n by the Secretar y of Health
and Human Services
of the debtor from participa tion in the medicar e program or any
other Federal health care
program (as defined in section 11288(t) of the Social Security Act
[42 USC § 1320a-7 b(j)J
pursuant to title XI or XVIII of such Act [42 USC §§ 1301 et seq
or 1395 et seq.]).
The provIsio ns of paragrap hs (12) and (13) of this subsectio n shall
apply with respect to any
such petition fiied on or before Decemb er 31, 1989.
(e) Except as provided in subsecti ons (d), (e), (t), and (h) of this section
(1) the stay of an act against property of the estate under subsectio
n (a) of this section
continue s until such property is no longer property of the estate;
(2) ,he stay ofany other act under subsection (a) ofthis section continue
s until the earliest of(A) the time the case is closed;
(E) the time the case is dismisse d; or
(C) if the case is a case under chapter 7 of this title concerni
ng an individu al or a case

under chapter 9, 11, 12, or 13 of this title, the time a discharg e is
granted or denied;
(3) if a single or joint case is filed by or against debtor who is
an individu al in a case
under chapter 7, 11, or 13, and if a single or joint case of the debtor
was pending within the
precedin g I-year period but was dismisse d, other than a case refiled
under a chapter other
than chapter 7 after dismissa l under section 707(b) (A) the stay under subsecti on (a) with respect to any action taken
with respect to a debt
or property securing such debt or with respect to any lease shall telminat
e with respect to
the debtor on the 30th day after the filing of the later case;
(E) on the motion of a party in interest for continua tion of the
automat ic stay and
upon notice and a hearing, the court may extend the stay in particula
r cases as to any or
all creditors (subject to such conditio ns or limitatio ns as the court
may then impose) after
notice and a hearing complet ed before the expiratio n of the 30-day
period only if the party
in interest demonst rates that the filing of the later case is in good
faith as to the creditors
to be stayed; and
(C) for purposes ofsubpa ragraph (B), a case is presump tively filed
not in good faith (but
such presump tion may be rebutted by clear and convinci ng evidence
to the contrar y)(i) as to aJJ creditors , if-

(I) more than J previous case under any of chapters 7, 11, and 13
in which the
Individual was a debtor was pending within the precedin g l-year
period;
(II) a previous case under any of chapters 7, 11, and 13 in which the
individu al
was a debtor was dismisse d within such I-year period, after the debtor
failed to-
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(c) How long does the stay
last?

II U.S.C. § 362
(aa) file or amend the petition or other documents as required by this title
or the court without substantial excuse (but mere inadvertence or negligence shall
not be a substantial excuse unless the dismissal was caused by the negligence of
the debtor's attorney);
(bb) provide adequate protection as ordered by the court; or
(cc) perform the ternlS of a plan confirmed by the court; or
(III) there has not been a substantial change in the financial or personal affairs
of the debtor since the dismissal of the next most previous case under chapter 7, 11, or
13 or (lny other reason to conclude that the later case will be concluded(aa) if a case under chapter 7, with ajjlischarge; or
(bb) if a case under chapter 11 or 13, with a confirmed plan that will be
fully perfomled; and
(ii) as to any creditor that commenced an action under subsection (d) in a previous
case in which the individual was a debtor if, as of the date of dismissal of such case, that
action was still pending or had been resolved by terminating, conditioning, or limiting
the stay as to actions of such creditor; and
(4)(A)(i) if a single or joint case is filed by or against a debtor who is an individual under
this title, and if2 or more single or joint cases ofthe debtor were pending within the previous year but were dismissed, other than a case refiled under section 707(b), the stay under
subsection (a) shall not go into effect upon the filing of the later case; and
(ii) on request of a party in interest, the court shall promptly enter an order confirming that no stay is in effect;
(B) if, within 30 days after the filing of the later case, a party in interest requests the
court may order the stay to take effect in the case as to any or all creditors (subject to
such conditions or limitations as the court may impose), after notice and a hearing, only
if the paIiy in interest demonstrates that the filing of the later case is in good faith as to
the creditors to be stayed;
(C) a stay imposed under subparagraph (B) shall be effective on the date of the entry
of t]le order allowing the stay to go into effect; and

(D) for purposes of subparagraph (B), a case is presumptively filed not in good faith (but
such presumption may be rebutted by clear and convincing evidence to the contrary)(i) as to all creditors if(I) 2 or more previous cases under this title in which the individual was a debtor
were pending within the I-year period;
(II) a previolls case under this title in which the individual was a debtor was
dismissed within the time period stated in this paragraph after the debtor failed to file
or amend the petition or other documents as required by this title or the court without
substantial excuse (but mere inadvertence or negligence shall not be substantial excuse
unless the dismissal was caused by the negligence of the debtor's attorney), failed to
provide adequate protection as ordered by the court, or failed to perform the terms of
a plan confirmed by the court; or
(Ill) there has not been a substantial change in the financial or personal affairs
of the debtor since the dismissal of the next most previous case under this title, or any
()[her reason to conclude that the later case will not be concluded, if a case under chapter
7, with a discharge, and if a case under chapter 11 or 13, with a confirmed plan thal
will be fully pelformed; or
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(ii) as to any creditor that commenced an action under subsection (d) in a previous
case in which the individual was a debtor if, as of the date of dismissal of such case, such
action was still pending or had been resolved by terminating, conditioning, or limiting
the stay as to such action of such creditor.
(d) On request of a party in interest and after notice and a hearing, the court shall grant relief
from the stay provided under subsection (a) of this section, such as by terminating, annulling,
modifying, or conditioning such stay-

(d) Procedure for
obtaining relief
from the stay

(1) for cause, including the lack of adequate protection of an interest in property of such
party in interest;

(2) With respect to a stay of an act against property under subsection (a) of this section,
lt~

(Al the debtor does not have an equity in such property; and
(B) such property is not necessary to an effective reorganization;
(3) with respect to a stay of an act against single asset real estate under subsection (a), by
a creditor whose claim is secured by an interest in such real estate, unless, not later than the
date that is 90 days after the entry of the order for relief(or such later date as the court may
determine for cause by order entered within that 90-day period) or 30 days after the court
determines that the debtor is subject to this paragraph, whichever is later(A) the debtor has filed a plan of reorganization that has a reasonable possibility of
being confirmed within a reasonable time; or
(B) the debtor has commenced monthly payments that(i) may, in the debtor's sole discretion, notwithstanding section 363(c)(2), be made
from rents or other income generated before, on, or after the date of the commencement of
the case by or from the property to each creditor whose claim is secured by such real estate
(other than a claim secured by a judgment lien or by an unmatured statutory lien); and

(ii) are in an amount equal to interest at the then applicable nondefault contract rate
of IDterest on the value of the creditor's interest in the real estate; or
(4) with respect to a stay of an act against real property under subsection (a), by a creditor
w hose claim is secured by an interest in such real property, ifthe court finds that the filing of the
petition was part of a scheme to delay, hinder, and defraud creditors that involved either(A) transfer of all or part ownership of, or other interest in, such real property without
the consent of the secured creditor or court approval; or
(B) multiple bankruptcy filings affecting such real propel1y.
If recorded in compliance with applicable State laws governing notices of interests or liens
real property, an order entered under paragraph (4) shall be binding in any other case
under tl1l5 title purporting to affect such real property filed not later than 2 years after the
date of the entry of such order by the court, except that a debtor in a subseqllent case under
this title may move for relief from such order based upon changed circumstances or for
good cause shown, after notice and a hearing. Any Federal, State, or local governmental
unit that accepts notices of interests or liens in real property shall accept any certified copy
of an order described in this subsection for indexing and recording.
If]

(e)(l) Thirty days after a request under subsection (d) of this section for relief from the stay
of any act against property of the estate under subsection (a) of this section, such stay is terminated with respect to the party in interest making such request, unless the court, after notice
and a hearing, orders such stay continued in effect pending the conclusion of, or as a result
of, a final hearing and determination under subsection (d) of this section. A hearing under this
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subsection may be a preliminary hearing, or may be consolidated with the final hearing under
subsection (d) of this section. The court shall order such stay continued in effect pending the
conclusion of the final hearing under subsection (d) of this section if there is a reasonable
ltkelihood that the party opposing relief from such stay will prevail at the conclusion of such
final hearing. If the hearing under this subsection is a preliminary hearing, then such final
hearing shall be concluded not later than thirty days after the conclusion of such preliminary
hearing, unless the 30-day period is extended with the consent of the parties in interest or for
a specific time which the court finds is required by compelling circumstances.
(2) NotwiThstanding paragraph (l), in a case under chapter 7, 11, or 13 in which the debtor
is an individual, the stay under subsection (a) shall terminate on the date that is 60 days after
a reqllest is made by a party in interest under subsection (d), unless-

(A) a final decision is rendered by the court during the 60-day period beginning on the
date of the request; or
(B) sllch 60-day period is ex.tended-

(i) by agreement of all parties in interest; or

(ii) by the court for such specific period of time as the court finds is required for
good callse, as described in findings made by the COllli.

(!) Upon request or a paliy in interest, the court, with or without a hearing, shall grant such
relief from the stay provided llnder subsection (a) of this section as is necessary to prevent
irreparable damage to the interest of an entity in property, if such interest will suffer such
damage before there is an opportunity for notice and a hearing under subsection Cd) or (e)
of this section.
(g) In any hearing llnder subsection (d) or (e) of this section concerning relief from the stay
of any act lillder subsection (a) of this section(l) the party requesting such relief has the burden of proof on the issue of the debtor's
equity in property; and

(2) the party opposing such relief has the burden of proof on all other issues.
(h)(I) In a case in which the debtor is an individual, the stay provided by subsection (a) is
terminated with respect to personal property of the estate or of the debtor securing in whole or
in part a claim, or subject to an unexpired lease, and such personal property shall no longer be
property of the estate if the debtor fails within the applicable time set by section 52 t(a)(2)-(A) to file timely any statement of intention required under section 521 (a)(2) with respect to such personal property or to indicate in such statement that the debtor will either
surrendel· such personal property orretain it and, ifretaining such personal property, either
redeem such personal property pursuant to section 722, enter into an agreement of the
kind specified in section 524(c) applicable to the debt secured by such personal property,
or assume such unexpired lease pursuant to section 365(p) if the trustee does not do so,
as applicable; and
(B) to take timely the action specified in such statement, as it may be amended before
expiration of the period for taking action, unless such statement specifies the debtor's
intention to reaffinTI such debt on the original contract terms and the creditor refuses to
agree to the reaffinTIation 011 such terms.
(2) Paragraph (I) does not apply if the court detenTI ines, on the motion of the trustee
before the expiration of the applicable time set by section 521 (a)(2), after notice and
a hearing, that such personal property is of consequential value or benefit to the estate,
and orders appropriate adeqllate protection of the creditor's interest, and orders the debtor
to deliver any collateral in the debtor's possession to the trustee. Ifthe court does not so

fj led
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·jetermm e, the stay provided by subsecti on (a) shall terminat e upon
the conclusi on of the
hearing on the motion.
(j) If a case commen ced under chapter 7, 1 I, or 13 is dismisse d
due to the creation of a debt
repayme nt plan, for purposes of subsecti on (c)(3), any subsequ ent
case commen ced by the
debtor under any such cbapter shall not be presume d to be filed not
in good faith.
U) 0'1 request of a party in interest, the court shall issue an order under subsecti
on (c) confirming that the automati c stay has been terminat ed.
(k)(11 Except as provided in paragrap h (2), an individu al injured
by any willful violation of
a stay provided by this section shall recover actual damages , includin
g costs and attorney s'
fees, and, in appropri ate circumst ances, may recover punitive damages
.
(2) If such violation is based on an action taken by an entity in the
good faith belief that
SLlbsection (h) applies to the debtor, the recovery under paragrap
h (1) of this subsecti on
against such entity shail be limited to actual damages .
(1)(1) Except as otherwis e provided in this subsecti on, subsecti
on (b)(22) shall apply on the
date that is 30 days after the date on which the bankrup tcy petition
is filed, ifthe debtor files
with the petition and serves upon the lessor a certification under penalty
of perjury that(A) under nonbank ruptcy law applicab le in the jurisdict ion,
there are circums tances
under which the debtor would be permitte d to cure the entire monetar
y default that gave
rISe to the judgmen t for possessi on, after that judgmen
t for possessi on was entered; and
(B) the debtor (or an adult depende nt of the debtor) has deposite
d with the clerk of
the court, any rent that would become due during the 30-day period
after the filing of the
bankrup tcy petition

(2) lf, within the 30-day period after the filing of the bankrup tcy
petition, the debtor (or
an adult depende nt of the debtor) complie s with paragrap h (I) and
files with the court and
serves upon the lessor a further certification under penalty of perjury
that the debtor (or an
adult depende nt of the debtor) has cured, under nonbank nlpcty law
applicab le in the jurisdiction, the entire monetar y default that gave rise to the judgmen t
under which possessi on
is sought by the lessor, subsecti on (b)(22) shall not apply, unless
ordered to apply by the
courl under paragrap h (3).
(3)(A) I fthe lessor files an objection to any certification filed by the
debtor under paragrap h
(J) or (2), and serves such objectio n upon the debtor, the court shall
hold a hearing within
J 0 days after the filing and service of such objectio n to determin e
if the certifica tion filed
by the debtor under paragrap h (J) or (2) is true.

IE) jfthe COLlrt upholds the objectio n of the lessor filed under subparag
raph (A)(i) subsection (b)(22) shall apply immedia tely and relief from
the stay provided
under subsection (a)(3) shall not be required to enable the lessor to
complet e the process
to recover fldl possessi on of the property ; and
(ii) the clerk of the court shall immedia tely serve upon the lessor
and the debtor a
certifjed copy of the court's order upholdin g the lessor's objection
.
(4) If a debtor, in accordan ce with paragrap h (5), indicates on the
petition that there was
a judgmen t for possessi on of the residenti al rental property in which
the debtor resides and
does not file a certific3tion under paragrap h (1) or (2)(A) subsecti on (b)(22) shall apply immedi ately upon failure
to file such certifica tion, and relief from the stay provide d under subsecti on (a)(3) shall
not be required to
enable the lessor to complet e the process to recover full possess
ion of the property ;
and
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(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the docket indicating the absence of a filed certification and the applicability
of the exception to the stay under subsection (b)(22).
(5)(A) Where a judgment for possession of residential property in which the debtor resides
as a tenant under a lease or rental agreement has been obtained by the lessor, the debtor
shall so indicate on the bankruptcy petition and shall provide the name and address of the
lessor that obtained that pre-petition judgment on the petition and on any certification filed
under this subsection.
(B) The fom1 of certification filed '.,'lith the petition, as specified in this subsection, shall
provide for the debtor to certify, and the debtor shall certify-

(1) whether a judgment for possession of residential rental housing in which the
debtor resides has been obtained against the debtor before the date of the filing of the
petition; and
(ii) whether the debtor is claiming under paragraph (1) that under nonbankruptcy
law applicable in the jurisdiction, there are circumstances under which the debtor would
be permitted to cure the entire monetary default that gave rise to the judgment for possession, after that judgment of possession was entered, and has made the appropriate
deposit with the court.
(C) The standard forms (electronic and otherwise) used in a bankruptcy proceeding
shall be amended to reflect the requirements of this subsection.

(D) The clerk of the court shall arrange for the prompt transmittal ofthe rent deposited
in accordance with paragraph (l )(8) to the lessor.
(m)(l) Except as otherwise provided in this subsection, subsection (b)(23) shall apply on the
date that is 15 days after the date on which the lessor files and serves a certification described
in subsection (b)(23).
(l)(A) 1f the debtor files with the court an objection to the truth or legal sufficiency ofthe
certification described in subsection (b)(23) and serves such objection upon the lessor, subsection (b)(23) shall not apply, unless ordered to apply by the court under this subsection.
(B) If the debtor files and serves the objection under subparagraph (A), the court shall hold a
hearing within 10 days after the filing and service of such objection to determine if the situation
giving rise to the lessor's certification under paragraph (1) existed or has been remedied.
(C) If the debtor can demonstrate to the satisfaction of the court that the situation giving
[lse to the lessor's certification under paragraph (1) did not exist or has been remedied,
the stay provided under subsection (a)(3) shall remain in effect until the termination of
the stay under this section.

(D) If the debtor cannot demonstrate to the satisfaction of the court that the situation giving rise to the lessor's certification under paragraph (1) did not exist or has been
remedied(i) relief from the stay provided under subsection (a)(3) shall not be required to
,enable the lessor to proceed with the eviction; and

(ii) the clerk of the court shall immediately serve upon the lessor and the debtor a
certified copy of the court's order upholding the lessor's certification.
(3) If the debtor fails to file, within 15 days, an objection under paragraph (2)(A)(A) subsection (b)(23) shall apply immediately upon such failure and relief from the
stay provided under subsection (a)(3) shall not be required to enable the lessor to complete
the process to recover full possession of the property; and
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What is PACER?




Public Access to Court Electronic Records
(PACER) is an electronic public access service
that allows users to obtain case and docket
information from Federal Appellate, District and
Bankruptcy courts via the Internet
PACER is a service of the United States
Judiciary. The PACER Service Center is run by
the Administrative Office of the United States
Courts.

PACER




Because PACER database systems are
maintained within each court, each
jurisdiction will have a different WEB
address.
Accessing and querying information from
each service is comparable; however, the
format and content of information
provided may differ slightly.
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U.S. Party/Case Index
Available Through PACER






The U.S. Party/Case Index is a national index for
U.S. district, bankruptcy, and appellate courts.
You may conduct nationwide searches to
determine whether or not a party is involved in
federal litigation.
For detailed information on cases found while
searching the U.S. Party/Case Index, you will
need to visit the PACER site for the particular
jurisdiction where the case is located.

Why use PACER?




The PACER System offers an inexpensive,
fast, and comprehensive case information
service to any individual with a personal
computer (PC) and Internet access.
The PACER system permits you to request
information about a particular individual or
case.

Why use PACER?




The data is displayed directly on your PC
screen within a few seconds.
The system is simple enough that little
user training or documentation is required.
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What Information is Available
Through PACER








A listing of all parties and participants
including judges, attorneys, and trustees
A compilation of case related information
such as cause of action, nature of suit,
and dollar demand
A chronology of dates of case events
entered in the case record
A claims registry

What Information is Available
Through PACER – cont’
cont’d






A listing of new cases each day
Appellate court opinions
Judgments or case status
Types of documents filed for certain cases
Imaged copies of documents

PACER Availability






The PACER System is available days,
nights, and weekends.
You can verify all updates to active and
recently closed cases without having to
make repeated trips to the court to review
paper records.
If there have been no updates, this can be
confirmed in seconds.
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Old Fashioned
(Takes More Time)
Way to Access Information








VCIS or Voice Case Information System (Not
available in Southern Georgia)
Northern District of Georgia – (404) 215215-1000 –
Then navigate the automated attendant
Middle District of Georgia - (478) 752-3506 –
Then navigate the automated attendant.
Southern District of Georgia – (912) 650-4100
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