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The pen, they say, is mightier than the sword.  If you’re 
a litigator, the brief is one of the most powerful tools in your 
arsenal.  This is especially true when it comes to appellate 
work.  Your ten minutes of oral argument are unquestionably 
important, and may even change the outcome in certain cases.  
Nevertheless, if you ask a judge to compare the significance of 
oral argument to the parties’ briefing, he or she will undoubtedly 
tell you that briefs are more likely to sway the outcome of your 
case.  Yet despite the importance of our written work product, 
we as a bar are not living up to our potential. Some appellate 
judges indicate that while many briefs are of very high quality, 
there are also too many on the other end of the spectrum. 

We can do better.  

The purpose of this article is to provide you with ten tips 
for enhancing your brief writing.  You may have read or heard 
some or all of these tips elsewhere, including during law school.  
Nevertheless, we can all benefit from a refresher course once 
in a while.   

1. Organization is critical
When you are drafting a brief, your job is to persuade the 

court to adopt your client’s position.  One of the most difficult, 
but most important, components of effective brief writing is 
drafting arguments that are structured and well-organized.  
Even if you have the better arguments and supporting case law, 
they are far less convincing if they are buried in a disorganized 
brief.  If the court has to work to understand your arguments, 
or to see how the case law you cite supports your position, you 
are not being effective or persuasive.  Instead, your brief should 
provide a clear roadmap that leads the court to a single, indis-
putable conclusion: your client prevails.   

So, how should your brief be organized?  First, before you 
start writing anything, prepare an outline of your arguments.  
Keep the concepts of primacy and recency in mind as you draft 
(that is, we best remember what we read first and what we read 
last).  Separately number each argument and start with the 
strongest.  These arguments will serve as the headings of your 
argument section. Your headings should number five or less.  If 
you cannot convince the court with your top five points, you are 
not going to convince the court with a whole lot of other weak 
ones. In the meantime, all you’ve done is dilute your strongest 
argument and distract the court.  Each argument should stand 
alone and be conceptually different from the other arguments.  
For example, consider a motion for new trial brief.  One head-
ing may relate to evidentiary errors you believe the trial court 
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made, while another may address erroneous jury instructions.  

Second, once you have your primary points, write down 
your sub-points.  These will serve as your subheadings.  Like 
your headings, there should only be a few. Keeping with the 
motion for new trial brief hypothetical, your subheadings may 
include the specific pieces of evidence the admission or exclu-
sion of which you are challenging (such as the trial court’s 
admission of a hearsay statement; the trial court’s admission 
of a particular document; and the trial court’s refusal to admit 
one of your items of evidence). If you have a lot of sub-points 
(for example, if you are challenging the admission of a number 
of documents), your subheading should be broadly written and 
broken down further within the body of the argument.  Thus, 
rather than your headings relating to specific documents, one 
heading may instead read: “The trial court erroneously admit-
ted Exhibits 6-10 over Defendant’s hearsay objections.” If 
different hearsay arguments apply, you may need to add more 
subheadings—for example, one dealing with double hearsay, 
the other dealing with the business records exception.  

As you structure your argument, use common sense.  Your 
brief should not be so weighed down with headings and sub-
headings that they become distracting.  If you find yourself in 
that situation, or if your subheadings consist of only a couple of 
sentences, consider using transitional sentences instead of sub-
headings.  For example, after discussing why one exhibit should 

have been excluded because it had multiple layers of hearsay, 
start your next paragraph with the following: “The trial court 
also committed prejudicial error when it improperly admitted 
Exhibit 7 and 9 as business records.”  Your use of transitions 
will serve the same functional purpose as a subheading: to let 
the court know you are shifting your focus.   Also, be conscious 
of the placement of your arguments on the page.  Do not put a 
new heading at the bottom of the page.  If necessary, use a page 
break so the heading starts on the next page.

Third, once you have your outline ready, draft an introduc-
tion comparable to the “summary of argument” section of an 
appellate brief.  Doing so gives the court a roadmap of your 
entire argument.  It also provides context so the court can under-
stand how the individual arguments fit into the bigger picture. 

Fourth, draft a fact or background section that includes all 
material facts (if appropriate, include the relevant procedural 
history as well).  Do not bog down the court or your brief with 
minutiae unless the minutiae really matter.  It will only muddle 
your brief.  When deciding whether to include a fact, consider 
whether you are likely to discuss the fact in your argument sec-
tion.  If not, take it out.  Your goal is to include enough facts to 
persuasively paint a picture to the judge, but to not include so 
many facts that you leave the judge wondering why you wasted 
his or her time reading a bunch of useless information.  

Finally, draft a conclusion that brings the entire argument 
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to your position and note his or her disagreement with the case 
in a written order.  On appeal, the trial court’s disapproval may 
help persuade the appellate court to change or modify its prior 
position. 

Finally, not only must you confront unfavorable case law 
head on, you must do the same for unfavorable facts.  If your 
theory of the case cannot withstand the unfavorable facts, you 
are not going to succeed in your position.  For example, if your 
case involves a contract interpretation dispute, your argument 
must account for all material provisions in the contract.  The 
trial court is going to be required to interpret the contract as a 
whole and to give meaning to each provision.  So should you.  
Omitting a material term from your analysis is the functional 
equivalent of conceding that your analysis falls short.

3. write grammatically correct sentences
Grammar counts.  A poorly-written brief riddled with 

grammatical mistakes is difficult to read, and is thus inherently 
unpersuasive.  There is a difference between the occasional 
typographical error that manages to slip past multiple sets of 
eyes and incomplete sentences or sentences where the noun and 
verb tenses do not match.  It is difficult to persuade a judge that 
you have correctly analyzed a complex statutory scheme if your 
brief would fail a junior high school grammar exam.  

4. avoid repetition
Saying the same thing over and over is not an effective 

method of persuasion.  Within the body of your argument, 
make your point once and only once.  Important points may also 
be referenced in the introduction (or Summary of Argument) 
and conclusion sections of your brief.  Beyond this, do not 
expend your client’s money (or the court’s time) repeating 
yourself.  You gain nothing and risk losing the court’s attention.  

Once you have finished your brief, read it from beginning 
to end without stopping.  Edit out any repetition.

5. Tailor your brief to your audience
When you write, keep your audience in mind. Trial courts 

have limited time and resources.  Your case is literally one of 
hundreds pending on the court’s docket.  Cite the judge to 
relevant cases and statutes and quickly get to the point.  Don’t 
wax on about public policy considerations or legislative history 
unless statutory interpretation is at issue or they are otherwise 
relevant to your case.  

Conversely, when appellate courts review appeals involving 
statutory interpretation, legislative history and public policy 
considerations are important and may affect the outcome.  
Take the time to do your homework, incorporate these into 
your argument, and be prepared at oral argument to answer 
questions about them.

together in a few comprehensive sentences or paragraphs.  Do 
not simply repeat your introduction or summarize your argu-
ments.  Apply the principle of recency and leave the judge with 
a lasting impression.  

Properly structuring a brief can be time-consuming, espe-
cially if your brief involves complex issues.  But in the end your 
organization and structure will pay off in spades.  

 2. write to persuade
Again, the fundamental purpose of any brief is to persuade 

the court.  Whether you are asking the court to dismiss a case, 
grant summary judgment, compel discovery, or exclude evidence, 
you want the court to rule in your favor.  While this may sound 
rudimentary, you would not take this proposition for granted 
if you heard some of the stories recounted by members of our 
judiciary.  They tell of appellate briefs with no case law refer-
ences, no statutory citations, and no citations to the record at all, 
and briefs comprised of a few string or parenthetical citations.  
Sometimes the trial courts fare no better.  One judge remarked 
about a “brief” consisting of nothing more than a single case 
copied and pasted from an online legal reporting service.    

Persuasion requires authority.  However, string and paren-
thetical citations, alone, are not persuasive.  You need to show 
the court how the cases apply to your facts and support your cli-
ent’s position.  Recall the IRAC methodology you were taught 
in law school.  If your analysis would not pass muster on a law 
school exam, you have little hope of it persuading the court.  

Persuasion also requires a modicum of trust.  Never mis-
state the facts, the record, or the law.  Doing so not only 
violates the Rules of Professional Conduct, it also makes your 
job immensely harder.  Consciously or subconsciously, the judge 
will scrutinize and question everything you say—not just in 
your brief but throughout the remainder of the case (and maybe 
even your legal career).  You (and your client) will not be given 
the benefit of any doubt.  If there is room for interpretation or 
debate, you will have all but ruined your chance of having those 
issues decided in your favor.  Whatever temporary benefit you 
gain will be fleeting, and the tradeoff simply is not worth it.     

Along these same lines, persuasive brief writing means 
tackling tough issues up front.  Do not ignore unfavorable 
case law.  When you ignore unfavorable case law, you are indi-
rectly communicating to the judge that you have no substantive 
response and lose on the merits.  Instead, explain to the court 
why the case is distinguishable, or why it does not apply to 
your case.  If you cannot distinguish it, tell the court why the 
underlying opinion reached an incorrect outcome and should 
not be followed.  If you are dealing with binding precedent, 
and the trial court may not have a choice in whether to apply 
the unfavorable opinion, you should still make your arguments.  
Even if the judge’s hands are tied, he or she may be persuaded 
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6. The judge is only human
As a corollary to tip #5, remember that the person reading 

your brief is human.  Although briefing is not an exercise in 
creative writing, your writing should be engaging and hold the 
judge’s attention.   Before starting your brief, consider a quote 
from a historical literary piece that summarizes the heart of your 
argument, or use a substantive quote to catch the court’s atten-
tion.  For example, in a written closing argument for the plaintiff 
who was injured during a police chase, you may want to quote 
a secondary source for the following proposition: “Legislative 
action has perhaps made Nebraska the most plaintiff-favorable 
state for injured third parties in police pursuit lawsuits.”

Another way to make your brief more engaging is to use a 
thesaurus.  In addition to finding more captivating language, 
you may also be able to shorten the length of your brief by 
replacing five words with one.  Remember, though, that the 
point is to hold the judge’s interest, not to show off your 
mastery of the English language.  Do not use words that are 
so arcane or unfamiliar that they require a dictionary to under-
stand.  Your judge may not have the time (or inclination) to dig 
out his or her dictionary; if not, you’ve lost the point.  Here is a 
“before-and-after” example to show how a few words can make 
your brief more interesting: 

Before:  Plaintiff merely relies on a few words from 
the contract he has taken out of context.   

After:  John relies on a single phrase he cherry-picked 
from the twenty-page contract.

Certainly, some people are better visual learners.  Although 
briefs rely on the written word, you can appeal to this style of 
learning in your briefing.  Instead of using hundreds of words 
to explain an intersection, incorporate a photograph of the 
intersection into your brief.  

Charts are another way to visually break up the monotony 
of a brief while still emphasizing your point.  For example, use 
a chart to illustrate how a precedential case tracks the facts in 
your case and compels the same result as the opinion below. 
Here is an excerpt from a real-life example:  

 Facts in Detter Facts in this Case

There were two fifty-percent 
shareholders of a closely-held 
corporation.

There are two fifty-percent 
owners of several closely-held 
companies.

The shareholder primarily 
responsible for the manage-
ment of the corporation was 
the named defendant.

The shareholder primarily 
responsible for the manage-
ment of the corporation is 
the named defendant.

The defendant’s attorney, 
Young, had drafted the close-
ly-held corporation’s share-
holder agreement.

Defendant’s attorney of 
record drafted the closely-
held companies’ operating 
agreements.

a few more words on appellate briefs
by Hon. Riko E. Bishop, Nebraska Court of Appeals

I had the pleasure of presenting with Cathy Trent-Vilim 
at the NSBA’s Annual Meeting last October.  The newly-
created Appellate Practice Section had a panel of lawyers 
and judges speak on a variety of topics, such as complying 
with appellate court rules, creating effective records, ensuring 
best practices when appealing from county to district court, 
writing effective briefs, and presenting meaningful oral argu-
ments. Cathy’s article nicely captures the essence of our pre-
sentation on brief writing; the tips she provides are excellent. 
I would like to focus on two key points raised in her article: 
assignments of error and brief content.

Cathy’s tip regarding assignments of error bears high-
lighting because failing to comply with the Nebraska Court 
Rules of Appellate Practice can have dire consequences 
for you and your client, as Cathy describes.  As she also 
mentions, appellate judges would be pleased to see your 
Assignments of Error correspond with the main headings in 
your Argument section. To accomplish this, look at Cathy’s 
first tip on organization.  She recommends creating an out-
line with no more than five of your strongest arguments.  
Obviously, these arguments must derive from an error you 
claim was made by the trial court, not simply from dissat-
isfaction with the outcome. For example, if child custody 
in a divorce case was not awarded to your client despite the 
presentation of evidence you feel favored your client over the 
other party, step back and allow yourself to make an honest 
appraisal of the evidence presented from the opposing side. 
If the evidence overall favored and disfavored both parties 
somewhat equally, then given our de novo review on the record 
for an abuse of discretion standard of review for child custody 
cases, success is not likely on a broadly-assigned error such 
as: “The trial court abused its discretion by awarding legal 
and physical custody to [the other party].” This type of 
assigned error usually means you will argue “your” facts ver-
sus “their” facts, and arguing facts rarely results in a reversal 
on appeal due to the deference given fact-finders. 

However, if the trial court permitted a guardian ad litem 
to give opinion testimony as a court-appointed expert and 
this decision likely influenced the judge’s final custody deci-
sion, your assigned error might be: “The trial court erred in 
allowing opinion testimony of the guardian ad litem as an 
improperly designated expert pursuant to Neb. Rev. Stat. § 
27-706(1) (Reissue 2008).” This assigned error immediately 
focuses our attention on a specific possible error by the trial 
court, and is the type of error that could result in a changed 
outcome. Having now identified a key argument to make on 
appeal, this assigned error should first be separately set forth 
in the Assignments of Error section of your brief. See Neb. 
Ct. R. App. P. § 2-109(D)(1)(e). You can then take this exact 
language, make it a main heading in the Argument section 
of your brief, and then provide your argument and analysis 
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Charts can also be effective when you have an issue of first 
impression and need to compile cases from other jurisdictions.  
Rather than just telling the court that the majority of jurisdic-
tions support you, show the court how the case law overwhelm-
ingly tilts in your client’s favor: 

With technology being what it is today, you have far greater 
opportunities to craft a brief that is informative, engaging, and 
winning.  The only limit is your imagination.  Use these oppor-
tunities to your advantage. 

7. address the standard of review
Standards of review matter.  This is true regardless of 

whether you are addressing a trial court or an appellate court.  
Let your trial court judge know what standard of review the 
appellate courts will apply to his or her decision.  This is espe-
cially true if you are the movant and the standard of review is 
deferential to the trial court judge.    

On appeal, use the standard of review to your benefit both 
in your brief and at oral argument.  If you are the appellant, 
a de novo review may mean a second bite at the apple.  If you 
are the appellee, a deferential standard of review (i.e., abuse of 
discretion) may be your best weapon. If you doubt the impor-
tance of the standard of review, see Judge Bishop’s sidebar for a 
poignant discussion of the standard of review in domestic child 
custody cases.  Regardless, no matter your audience, cite and 
apply the correct standard of review in your brief.  

8. Set the right tone
Unless your name is Antonin and you sit on the U.S. 

Supreme Court, do not write like Justice Scalia.  Noted profes-
sor and constitutional law expert Erwin Chemerinsky recently 
wrote an Op-Ed to the Los Angeles Times in which he com-
plained, “Justice Antonin Scalia is setting a terrible example for 

on this particular issue. Making your Assignments of Error 
correspond with your main Argument headings will not only 
make your brief easier to follow, but will also ensure that you 
have both properly assigned and argued each error in accor-
dance with the rules. 

Cathy’s second tip on persuasion discusses the quality of 
the content in your brief. It brings to mind some language 
used by Illinois appellate courts when a brief offers little in 
the way of supporting authority and analysis. My term judi-
cial law clerk, Greg Grattan, who previously clerked for an 
appellate judge in Illinois, brought this gem to my attention:  
“The appellate court is not a depository in which the appellant 
may dump the burden of argument and research.” Hollywood 
Boulevard Cinema, LLC v. FPC Funding II, LLC, 2014 IL 
App (2d) 131165, 23 N.E.3d 381 (2014).  You certainly do 
not want to author the brief that compels us to borrow such 
language. This also brings to mind a question asked by some 
attorneys regarding briefs: Will a poor-quality brief ever be 
successful on appeal? Unfortunately, yes, if the law is on that 
party’s side. The law will always control regardless of a bad 
brief, so long as the errors have been properly set forth and 
preserved or plain error saves the day. But while the law may 
save a bad brief, it will not spare the author his or her credibility 
before the court. Why might that matter? People listen more 
closely to people they trust, and they trust people who have 
proven their credibility through past actions. You will serve 
your clients (and yourself) better by being a respected, trusted 
advocate in the eyes of the court. While a poorly-crafted brief 
makes the court work harder in a somewhat annoying way, a 
high-quality brief makes the court work harder by challenging 
us to dig deeper into the issues before us. We much prefer the 
latter, and greatly appreciate and respect those attorneys who 
invest significant time and effort to draft a quality brief. 

Attorneys and judges together can help make the law 
in Nebraska easier to understand and apply in practice. An 
attorney’s quality research and analysis packaged nicely in a 
well-written brief will, in turn, help us draft better opinions. 

Riko Bishop has been a judge 
with the Nebraska Court of Appeals 
since August 2013. She was pre-
viously a shareholder with Perry, 
Guthery, Haase & Gessford, PC, 
LLO, in Lincoln. Judge Bishop 
chairs the Nebraska Supreme Court’s 
Committee on Practice and Procedure, 
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Any party who fails to properly identify and pres-
ent its claim does so at its own peril. . . compli-
ance with the basic requirements of [Nebraska 
Supreme Court Rule] § 2-109(D)(1)(e) concern-
ing presentation of assignments or error is neces-
sary and . . . failure to so comply will result in the 
appellate court not addressing the alleged errors.  
As such, we decline to address the issues Christine 
has raised on appeal.

Assignments of error are more than just a requirement 
you need to check off your appellate brief list; they are likely 
what the appellate judges will be focusing their time and effort 
on as they work through the parties’ briefs and analyses.  As 
a result, assignments of error are a central part of the overall 
presentation of your case to the court.  It is not coincidental 
that every opinion published by the Nebraska Court of Appeals 
and Supreme Court contains a separate “Assignments of Error” 
heading.  Spend the amount of time necessary to strategically 
think through and craft your assignments of error.   

Knowing the importance of assignments of error, how 
should you draft them?  If you ask the appellate judges, they will 
likely tell you that your assignments of error should be drafted 
so that they can serve as the headings of your argument section.  
As noted in tip #1 above, if your assignments of error number 
more than five, you may have too many.  It is not only accept-
able to use a broader assignment of error that encompasses mul-
tiple subparts, doing so will make your brief better organized, 
less repetitive and easier to follow. Indeed, we have all seen cases 
where the court consolidated or restated an appellant’s assign-
ments of error before addressing them on their merits.  

For more information on assignments of error, see Judge 
Bishop’s sidebar. She discusses the correlation between assign-
ments of error and the organization and structure of your 
appellate brief.

Conclusion
We all have our own personal writing styles.  Style, how-

ever, is no substitute for the fundamentals of legal writing.  
Fortunately, we needn’t write like Learned Hand in order to be 
effective in our brief writing. A well-structured, grammatically-
correct brief that follows the basic tenets of legal writing will go 
a long way to getting you to the checkered flag.  

young lawyers. Ignore, for now, his jurisprudence, his famously 
strict originalism; it’s his tone that’s the problem.”  

Derisive tones are the functional equivalent of written bick-
ering.  You are not going to score any points by dragging the 
judge into a personal feud with opposing counsel.  Keep your 
tone professional and your focus on the substantive issues.

9. edit, edit, edit
Editing is a fundamental building block to effective brief 

writing.  Always use the spelling and grammar check functions 
on your word-processing software.  But do not stop there. Put 
the brief aside for at least 24 hours (preferably longer) before 
you make your final edits.  You will invariably catch more errors 
if you put some time and distance between you and the final 
draft. Finally, have someone unfamiliar with the case read the 
brief.  If there are factual gaps, or gaps in your reasoning, he or 
she is more likely to find them than someone working on the 
case with you.      

10. in an appeal, assignments of error 
are critical

This last tip applies only to appellate briefs.  However, in 
preparing for the Appellate Practice Section’s panel discussion 
for the 2015 NSBA Annual Meeting, the appellate judges 
who participated in the planning process, or were members of 
the panel, all underscored the importance of properly-drafted 
assignments of error.  Their advice is worth heeding for several 
reasons. 

First, a separate Assignments of Error section is required 
for appellate briefs.  Pursuant to the Nebraska Court Rules of 
Appellate Practice, the Assignments of Error should follow the 
Statement of the Case and precede the Propositions of Law.  
Second, if you do not include an Assignments of Error sec-
tion, the appellate court may opt to not review the issues you 
raise in your brief.  No matter how well-written and persuasive 
your brief may be, you cannot win if the court refuses to read 
it.  Finally, the appellate courts mean business. Over the past 
several years, the courts have increasingly enforced this rule to 
the detriment of the appellant.  Here is a recent excerpt from 
Wilson v. Wilson, 23 Neb.App. 63 (July 28, 2015):


