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In the last few years, there has been growing awareness 
of the Constitutional issues that arise in family law cases.  
According to Yale Law Professor Douglas NeJaime:

Many of the leading constitutional issues of our 
day implicate family law matters. Modern sub-
stantive due process is replete with questions of 

family law. Griswold v. Connecticut, Eisenstadt v. 
Baird, Roe v. Wade, Planned Parenthood v. Casey, 
and Lawrence v. Texas raise issues of family for-
mation, intimate relationships, and reproductive 
decision making. Loving v. Virginia, Zablocki v. 
Redhail, and Turner v. Safley address the con-
tours of marriage. Moore v. City of East Cleveland 
protects the extended family. Stanley v. Illinois, 
Lehr v. Robertson, and Michael H. v. Gerald D. 
consider the rights of unmarried fathers. Troxel 
v. Granville protects a parent’s childrearing deci-
sions.  Modern equal protection law, too, features 
a significant number of family law issues. A string 
of cases beginning in the late 1960s extends rights 
to nonmarital parent-child relationships. Leading 
sex equality decisions dating back to the 1970s 
render rights and responsibilities regarding mar-
riage and childrearing formally gender neutral. 
Most recently, decisions on the rights of same 
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sex couples to marry—namely, United States v. 
Windsor and Obergefell v. Hodges—recognize the 
families formed by gays and lesbians on grounds 
of equal protection and due process.2 

Oddly, judges and practitioners often overlook basic 
Constitutional requirements in traditional family law cases.  
As one commentator observed, judges regularly issue orders 
in these cases that would never pass Constitutional muster in 
other contexts:

Under the amorphous “best interests of the 
child” standard,  judges have ordered parents to 
bring their children to church, avoid criticizing 
ex-spouses or their religious beliefs, refrain from 
bringing intimate partners near the children, 
and even communicate feelings of love toward 
their ex-spouses.  Although some scholarship has 
addressed judges’ consideration of parents’ reli-
gious beliefs or sexual preferences in granting cus-
tody, the constitutionality of family court orders 
structuring family interaction and crafting rules 
of parental behavior … “has largely escaped the 
notice of all but a few First Amendment scholars” 
and “survives partly because of the little attention 
paid to family law proceedings.” Thus, family law 
courtrooms have the potential to become consti-
tutional “twilight zones” in which judges adjudi-
cating the responsibilities and obligations of the 
most basic unit of American society illegitimately 
violate parents’ constitutional rights in the name 
of children’s best interests.3

One of America’s foremost First Amendment experts, 
Eugene Volokh, observed that judges regularly rely on the “best 
interests of the child” standard to make custody decisions based 
on parents’ speech and beliefs, and sometimes to issue orders 
restricting their speech:

The “best interests of the child” test - the normal 
rule applied in custody disputes between two 
parents - leaves family court judges ample room 
to consider a parent's ideology. Parents have had 
their rights limited or denied partly based on 
their advocacy of atheism, racism, homosexuality, 
adultery, nonmarital sex, Communism, Nazism, 
pacifism and disrespect for the flag, fundamen-
talism, polygamy, and religions that make it hard 
for children to “fit in the western way of life in 
this society.”  

Courts have also penalized or enjoined speech 
that expressly or implicitly criticizes the other 
parent, even when the speech has a broader ideo-
logical dimension. One parent, for instance, was 

ordered to “make sure that there is nothing in the 
religious upbringing or teaching that the minor 
child is exposed to that can be considered homo-
phobic,” because the other parent was homo-
sexual. Another mother was stripped of custody 
partly because she accurately told her 12-year-old 
daughter that her ex-husband, who had raised 
the daughter from birth, wasn't in fact the girl's 
biological father.

Courts have also restricted a parent's religious 
speech when such speech was seen as inconsistent 
with the religious education that the custodial 
parent was providing.  The cases generally rest on 
the theory (sometimes pure speculation, some-
times based on some evidence in the record) that 
the children will be made confused and unhappy 
by the contradictory teachings, and will be less 
likely to take their parents' authority seriously.4 

Prof. Volokh argues these restrictions are generally uncon-
stitutional, except when they're narrowly focused on preventing 
one parent from undermining the child's relationship with the 
other parent.5 

Constitutional Overview
Family law cases implicate a number of Constitutional 

doctrines, including the First Amendment and the 
Establishment Clause.  They also implicate substantive and 
procedural due process and equal protection. These are the 
focus of this article.6 

Substantive Due Process 

The U.S. Supreme Court observed in Troxel v. Granville: 

The Fourteenth Amendment provides that no 
State shall “deprive any person of life, liberty, or 
property, without due process of law.” We have 
long recognized that the Amendment’s Due 
Process Clause, like its Fifth Amendment coun-
terpart, “guarantees more than fair process.” The 
Clause also includes a substantive component 
that “provides heightened protection against gov-
ernment interference with certain fundamental 
rights and liberty interests.” 

The liberty interest at issue in this case–the inter-
est of parents in the care, custody, and control of 
their children–is perhaps the oldest of the funda-
mental liberty interests recognized by this Court.7 

Troxel rejected a trial order granting parenting time to a 
child’s grandparents.  The court held the order “was an uncon-
stitutional infringement on [the parent’s] fundamental right 
to make decisions concerning the care, custody, and control 
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“best interests and welfare of the children” standard governed.  
This “standard” includes no provisions “sufficiently specific 
to apprise the parents of why the state found it necessary to 
terminate parental rights; there is no language conveying a 
warning as to prohibited conduct and no standards by which 
the parents could ‘regulate his or her conduct.’”  The Linn 
court held the law, “being vague and lacking in adequate 
and understandable standards of conduct to which parents 
should conform so as not to risk the termination of parental 
rights, violates the due process requirements of the Fourteenth 
Amendment …, and is therefore unconstitutional and void.”15 

This conclusion is in step with prevailing jurisprudence and 
academic thought.  Many commentators over the last 50 years 
have observed the “best interests” standard, if it can be called 
a standard at all, does not provide any meaningful guidance.  
According to a brief that was submitted to the U.S. Supreme 
Court in Troxel:

The best interests test has long been the subject 
of academic as well as judicial criticism for being 
indeterminate, providing little guidance on how 
to weigh the different needs of individual chil-
dren, especially as they change over time; Robert 
H. Mnookin, Child-Custody Adjudication: 
Judicial Functions in the Face of Indeterminacy, 
39 Law & Contemp. Probs., 226, 257 (Summer 
1975). Best interests operates as “an empty vessel 
into which adult perceptions and prejudices are 
poured.” Hillary Rodham, Children Under the 
Law, 43 Harv. Ed. Rev. 487, 513 (1973).4

4  See also Mary Ann Glendon, Fixed Rules and 
Discretion in Contemporary Family Law and 
Succession Law, 60 TULANE L. REV. 1365, 
1181 (1986) (The “best interests” standard is 
“a prime example of the futility of attempting 
to achieve perfect, individualized justice by 
reposing discretion in a judge. Its vagueness 
provides maximum incentive to those who are 
inclined to wrangle over custody, and it asks the 
judge to do what is almost impossible: evaluate 
the child-caring capacities of a mother and a 
father at a time when family relations are apt 
to be most distorted by the stress of separa-
tion and the divorce process itself.”); Gary 
Crippen, Stumbling Beyond the Best Interests 
of the Child, 75 MINN. L. REV. 427, 499 
(1990); Annette R. Appell and Bruce A. Boyer, 
Parental Rights v. Best Interests, 2 DUKE J. 
GENDER LAW & POL. 63 (1995) (analysis 
of cultural, class, religious, ethnic, and racial 
biases that pervade totally discretionary use of 
“best interests”).16 

of her two daughters” because the trial court “failed to accord 
the determination of [the parent], a fit custodial parent, any 
material weight.”  

Any state practice that interferes with a parent’s fundamental 
Constitutional rights is subject to a tripartite strict scrutiny test. 
This means it survives Constitutional scrutiny only if it is 
narrowly tailored to serve a compelling state interest and uses 
the least restrictive means available to do so.8 

The Troxel doctrine has expanded.  In Richmond v. Case, for 
example, the Nebraska Supreme Court held:

[B]oth parents and their children have a recog-
nized unique and legal interest in, and a consti-
tutionally protected right to, companionship.  In 
other words, the substantive due process right 
to family integrity protects not only the parent's 
right to the companionship, care, custody, and 
management of his or her child, but also protects 
the child's reciprocal right to be raised and nur-
tured by [his or her] biological parent.  It is clear, 
therefore, that both parents and their children 
have cognizable substantive due process rights to 
the parent-child relationship.9 

In a later case, the Nebraska court held “When an unmar-
ried father has established familial ties with his biological child 
and has provided support his relationship acquires substantial 
constitutional protection.”10   

Nebraska is not alone in this area.  In L.F. v. Breit, for 
example, the Virginia Supreme Court held that “[i]n light of 
this demonstrated commitment, we conclude that the Due 
Process Clause protects [an unmarried father’s] fundamental 
right to make decisions concerning [the child’s] care, custody 
and control, despite his status as an unmarried [sperm] donor.”11   

Judicial decisions that infringe on parents’ care, custody and 
control of their children are unconstitutional unless they are 
narrowly tailored and apply the least restrictive means available.  
Under strict scrutiny analysis, appellate standards that give trial 
judges independent responsibility to determine custody and 
parenting time, even over the joint agreement of the child’s 
parents,12 do not pass constitutional muster.13 

Procedural Due Process

The Due Process Clause requires that parties have fair 
notice of what a law requires of them.  In Linn v. Linn, the 
Nebraska Supreme Court considered the constitutionality of a 
statute that authorized the termination of parental rights in a 
divorce if the court found termination was in the “best interests 
and welfare of the children."14 

Linn held laws must provide “standards which the average 
intelligent person should be able to understand and by which 
he or she can regulate his or her conduct.”  In Linn, only the ➡
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allocation of family responsibilities under which the wife plays 
a dependent role.  No longer is the female destined solely for 
the home and the rearing of the family, and only the male for 
the marketplace and the world of ideas.”24 

Practical Results of the Best Interests 
Standard 

The “best interests” standard has produced perverse results.  
It often thrusts two, fit parents into a cage fight, awarding 
custody -- and the financial benefits that come with it -- to the 
parent who best destroys the other.  The system likewise incen-
tivizes attorneys to engage in conduct that is detrimental to the 
relationship of the child’s parents and harmful to the child.25    

Many family courts have devolved from courts of law into 
arenas where attorneys too often fuel discord and encourage 
parents to air their subjective – and often irrelevant -- opinions 
about the other parent.  Nothing could be further from the 
actual “best interests” of the child.

The “best interests” standard gives credence to a warn-
ing the U.S. Supreme Court issued long ago.  “Illegitimate 
and unconstitutional practices get their first footing . . . by 
silent approaches and slight deviations from legal modes of 
procedure. . . . It is the duty of courts to be watchful for the 
constitutional rights of the citizen, and against any stealthy 
encroachments thereon.”26  

Courts following the “best interests” standard are not 
malicious, but their well-intentioned actions are nonetheless 
devastating to the children impacted by their rulings.  The 
unconstitutional acts produced by the vague but superficially 
laudable “best interests” standard are alarming but perhaps not 
surprising.  As Justice Brandeis observed 90 years ago, “[e]xperi-
ence should teach us to be most on our guard to protect liberty 
when the Government’s purposes are beneficent. Men born to 
freedom are naturally alert to repel invasion of their liberty by 
evil-minded rulers. The greatest dangers to liberty lurk in insidi-
ous encroachment by men of zeal, well-meaning but without 
understanding.”27 

Implications
Several conclusions can be deduced from the law and evi-

dence discussed thus far.  First, our child custody practices are 
based on a standard – best interests of the child – that many 
lawyers and observers believe provides no real guidance.  The 
wide variation in outcomes among similar fact patterns sug-
gests the standard is unconstitutionally vague.  The Nebraska 
Supreme Court has already held in a related context the best 
interests of the child standard is unconstitutionally vague.  

Second, judges often issue parenting plans that violate 
substantive due process rights of parents.  Under Troxel and 
Richmond, both parents have constitutionally protected rights 

The U.S. Supreme Court seems to be taking a greater 
interest in the vagueness doctrine.  Earlier this year, Justice 
Gorsuch cast the deciding vote against the Trump administra-
tion in an immigration case because the statute in question was 
unconstitutionally vague.  According to Justice Gorsuch:

“The implacable fact is that this isn’t your every-
day ambiguous statute. It leaves the people to 
guess about what the law demands—and leaves 
judges to make it up.  You cannot discern answers 
to any of the questions this law begets by resort-
ing to the traditional canons of statutory interpre-
tation. No amount of staring at the statute’s text, 
structure, or history will yield a clue.”17  

It is worth noting the statute in Dimaya was considerably 
more precise than the “best interests” test so long used in child 
custody cases.

The vagueness of the “best interests” standard is apparent 
not only from the plain language of the standard itself but also 
from the broad range of outcomes it produces.  Surveys of child 
custody decisions, including the Nebraska 2002-2012 Custody 
Court File Research Study, show similar facts often produce vast-
ly different outcomes.18  Facts that might result in joint legal 
custody and 50-50 parenting time in Omaha will likely result in 
sole legal custody and 80-20 parenting time in North Platte.19   
These surveys show case outcomes often depend more on the 
judge who hears the case than the law or the facts of the case.20  

Equal Protection

With respect to equal protection, surveys of child cus-
tody cases show substantial gender disparities in case outcomes.  
According to the Nebraska 2002-2012 Custody Court File 
Research Study, for example, mothers were five times more likely 
to receive sole or primary custody of their children than fathers.21   

Many surveys of judges show conscious gender bias in how 
they decide cases.  “A study conducted in 2004 found that 
although the ‘tender years doctrine’ had been abolished many 
years earlier, a majority of Indiana family court judges still sup-
ported it and decided cases coming before them consistently 
with it. A survey of judges in Alabama, Louisiana, Mississippi 
and Tennessee found a clear preference among judges for 
maternal custody in general.”22     

This evidence suggests significant equal protection issues 
dwell within family law cases. Practitioners must be prepared 
to identify and argue them.  Under the Equal Protection 
Clause, gender classifications are subject to intermediate scru-
tiny, which means they must serve important governmental 
objectives and use means that are substantially related to the 
achievement of those objectives.23  As the U.S. Supreme Court 
held in one of its rare family law cases, gender classifications 
“cannot be validated on the basis of the State’s preference for an 
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sufficiently far apart that an equal division of time is unwork-
able, the trial court could grant the parent with whom the 
children do not live during the school year a disproportionate 
number of school holidays and summer parenting days to com-
pensate for the unequal division of time during the school-year.  
The court could also order that the child live certain school 
years with one parent and other school years with the other, as 
has been successful in many cases.  For example, a child could 
live with the mother for elementary school and the father for 
middle and high school.  This also means the pre-separation 
roles played by each parent are generally not relevant to their 
future roles under the parenting plan.

When reviewing trial decisions, appellate courts must 
apply the standard of review they apply to other cases involving 
fundamental Constitutional rights – strict scrutiny.  This 
means little deference to the trial judge.  It also means appellate 
courts must ensure that, if the decision does not treat the 
parents equally, the trial court adopted the least restrictive 
means available.  

Appellate courts will be required to apply progressively 
more scrutiny to trial decisions as they get farther away from 
equal time and equal decision-making.  In other words, an 
appellate court should apply more scrutiny to a trial decision 
that awarded sole legal custody and 80/20 parenting time than 
one that awarded joint legal custody and 60/40 parenting time.  

Recent Trends
Nebraska’s current child custody regime presents serious 

Constitutional issues.  Fortunately, the turn to the future may 
already be in progress.  

In March 2018, the Nebraska Court of Appeals affirmed a 
trial order that modified an existing shared parenting arrange-
ment because of a breakdown in communication between the 
parties. The trial court kept the shared parenting arrangement 
but modified it to create a week-on/week-off plan to reduce 
the number of exchanges and add tie-breaker provisions to the 
joint legal custody arrangement (two tie-breakers for each par-
ent).  The new arrangement satisfied strict scrutiny because it 
used the least restrictive means available despite the breakdown 
in communication.30 

In November 2017, the Court of Appeals reversed a trial 
order and ordered a week on/week off parenting plan.   The 
case involved a request to modify a parenting plan in which 
the parents previously agreed the children would live primar-
ily with their father because the parents at that time lived too 
far apart to make shared parenting feasible.  Since the original 
parenting plan was entered, however, the mother’s circum-
stances changed so a week on/week off parenting plan was 
now feasible. The Court of Appeals held “modifying custody 
to a week on/week off parenting schedule is in the children’s 

to the parent-child relationship.  Judicial decisions that affect 
these fundamental rights are subject to strict scrutiny and must 
use the least restrictive means available.  This means judicial 
decisions involving two fit parents that award sole legal custody 
and primary physical custody to one parent over the objections 
of the other parent should rarely pass Constitutional scrutiny.  

Third, family law cases too often produce parenting plans 
that violate the Equal Protection Clause.   Gender classifications 
“cannot be validated on the basis of the State’s preference for an 
allocation of family responsibilities under which the wife plays 
a dependent role.”  Yet, custody data and anecdotal evidence 
suggest judges often use gender classifications in ways that do 
not comply with the Equal Protection Clause.  

So where does this leave us?  Despite these problems, it is 
possible to bring our family law practices into Constitutional 
compliance.  With additional objective elements, the “best 
interests of the child” standard could survive Constitutional 
scrutiny.  Fortunately, the additional standards necessary will 
likely be consistent with what mental health research shows 
provides the best outcomes for children.28 

Proposed Framework
Judicial decisions regarding legal custody and parenting 

time implicate fundamental Constitutional rights.  As a result, 
these decisions must be narrowly tailored and must use the least 
restrictive means available.  This means the judge must pro-
tect each parent’s Constitutional rights to the greatest extent 
possible, as well as the child’s corollary right to a meaningful 
relationship with each parent.  

Constitutional compliance requires trial courts to start 
every case from a position of joint legal custody and equal 
parenting time. Clear and convincing evidence must justify 
a departure from this equality.  Decisions cannot rest on 
personal preferences of the judge or on gender stereotypes.  
Any deviations from joint legal custody and equal parenting 
time must be achieved by the least restrictive means available.  

For example, parental conflict should not automatically 
preclude an award of joint legal custody.  Instead, the court 
could use tie-breaker provisions to divide final decision making 
authority between the parents rather than creating a winner-
take-all outcome.  Not only would this comply with the 
Constitutional requirements (because tie-breaker provisions 
are less restrictive than sole decision making authority to 
one parent), it also incentivizes cooperative behavior and 
discourages gamesmanship.  Research shows this produces 
better outcomes for children.  

The essential new approach also means trial courts should 
maximize the parenting time of both parents.29 In an ideal 
world, this would mean a 50/50 division of parenting time but 
life is not always so easy.  In situations where the parents live 

➡
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issue and the legislature’s clear mandates that 
courts take measures to protect this most sacred 
of relationships, I believe we need to carefully 
re-examine the standards by which decisions that 
limit a parent’s access to or possession of a child 
are made and reviewed.34 

We, the authors, agree.  
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