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Arbitration is a significant, binding, form of alternative 
dispute resolution.  This article seeks to provide an overview 
of what arbitration is and the way courts enforce agreements to 
arbitrate and arbitration judgments.  It also incorporates recent 
developments in arbitration case law so that practitioners 
experienced with arbitration may find recent developments of 
which they were unaware.    

What is Arbitration?  
Arbitration is binding private dispute resolution with one 

or more arbitrators acting as judges who issue a judgment after 
a merits hearing that is generally enforceable.  Arbitration 
is essentially private litigation, the result of which will be 
enforced as a judgment in the state and federal courts absent 
showing entitlement to narrow exceptions to enforceability.  
Once an arbitrator or a panel of arbitrators is chosen, the pro-
cess is similar to litigation in court with the parties engaging 
in discovery, having hearings with the arbitrator(s) on interim 
issues like discovery disputes, potentially filing dispositive 
motions, and having a merits hearing with fact and expert 
witness testimony and exhibits.  After the merits hearing, the 
arbitrator(s) take the final step of issuing an opinion, or award, 
determining the dispute.  The exact contours of the process will 
be determined in part by the rules of the parties’ chosen arbitral 
forum, which is discussed below.    

Arbitration is a creature of contract.  For parties to go to 
arbitration, there must be an agreement to arbitrate disputes in 
the parties’ contract or the parties must agree after the dispute 
arises to arbitrate the dispute.  (Arbitration agreements are 
discussed in greater depth below.)  

There are many arbitration forums that administer arbitra-
tions.  These arbitration forums essentially function as private 
courts that create arbitration rules and procedures and docket 
and manage arbitration cases filed with them.  There are general 
associations such as the American Arbitration Association and 
JAMS that can administer a wide variety of claims and offer 
multiple sets of rules to govern different types of disputes such 
as construction or employment.  There are also industry specific 
arbitration forums, such as FINRA, which manages arbitrations 
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concerning securities and employment disputes between and 
among investors, brokerage firms, and individual brokers.  

The rules provided by these arbitration forums operate as 
the rules of procedure for the arbitration.  The rules vary from 
forum to forum and within each forum based upon the type of 
dispute.  For example, depositions may or may not be available 
depending upon the forum, type of dispute, and amount in 
controversy.1  Fast-track procedures may also be available, and 
arbitral rules may or may not provide for the arbitrator(s) issu-
ing interim measures (such as injunctive relief).  

Each forum maintains rosters of arbitrators available to 
serve.  Arbitrators are often lawyers—either active or retired.  
Arbitrators may also be non-lawyers with experience in the 
industry involved in the dispute.  

While arbitration and mediation are often placed together 
in the broad category of “alternative dispute resolution” because 
they are both means of resolving disputes outside of court, arbi-
tration is very different from mediation.  Mediation is a process 
whereby a neutral third-party mediator helps the parties reach a 
voluntary settlement, with the mediator having no authority to 
impose a resolution upon the parties.  Mediation can, and fre-
quently does, occur parallel to litigation (whether in court or in 
arbitration) as a separate track to seek to resolve the dispute and 
obviate the need for continued litigation.  In contrast, arbitration 
is a binding means of resolving a dispute where the parties can-
not reach a voluntary agreement.  Unlike mediation, parties to an 
arbitration are generally entitled to at least some discovery from 
the other party and will have a chance to put on evidence and 
argument at a hearing on the merits, after which the arbitrator(s) 
will issue a binding decision resolving the dispute.   

The Nuts and Bolts of Arbitration 
Agreements

Because arbitration is a creature of contract,2 the provi-
sion in the contract setting forth that the parties will resolve 
disputes through arbitration (the “arbitration agreement”) will 
determine what claims go to arbitration and what the shape of 
that arbitration will be.  It is therefore critical for the parties 
to put thought and care into drafting an arbitration agreement 
that reflects the intentions of the parties.  Below is a (non-
exhaustive) list of some issues that the parties may want to 
address in their arbitration agreement. 

Scope of Claims to Be Arbitrated
An arbitration agreement can be broad or narrow in terms 

of the scope of claims under the agreement to be arbitrated.   
A broad clause might contain language along the lines of “any 
dispute, controversy, or claim arising out of or relating to this 
contract” shall be submitted to arbitration.  A narrow clause 
may specify only certain categories of claims under the contract 
are to be decided by arbitration.  

Arbitration Rules
For clarity, the parties should consider specifying the arbi-

tration rules and forum which will govern and administer the 
arbitration.  It may also set forth where the arbitration hearing 
is to be held to avoid a dispute later.  

Arbitrator Qualifications and Selection Procedure
The parties may also wish to set forth the number of arbi-

trators and types of qualifications the arbitrators should pos-
sess.  They may also set forth the arbitrator selection procedure, 
examples of which include the parties each appointing one 
arbitrator, who then appoint the third arbitrator, or the parties 
engaging in a strike and rank procedure.   

Enforcement in Any Court of Competent Jurisdiction
The parties may want to include language that the award 

rendered by the arbitrator(s) may be entered in any court hav-
ing jurisdiction thereof.  Otherwise, a motion to enter judg-
ment on the award may only be able to be filed in the district 
where the award was made.3     

How Courts Enforce Arbitration 
Agreements

The Federal Arbitration Act (“FAA”)
The FAA4 was enacted to ensure that arbitration agree-

ments were given equal footing to all other contracts and 
enforced as courts enforce any other contract.5  The FAA 
applies to all “contract[s] evidencing a transaction involving 
commerce.”6   The U.S. Supreme Court has held the “‘involv-
ing commerce’ [language] in the FAA as the functional equiva-
lent of the . . . term ‘affecting commerce’—words of art that 
ordinarily signal the broadest permissible exercise of Congress’ 
Commerce Clause power.”7  The FAA preempts inconsistent 
state law limiting the enforceability of arbitration agreements 
specifically (as opposed to general contract defenses generally, 
such as unconscionability).8  Therefore, it is a rare case where 
the FAA does not apply to an arbitration agreement, and this 
article will focus on the FAA and cases decided under it.  

The FAA is frequently applied in both state and federal 
court.9  The FAA does not confer an independent basis for 
federal court jurisdiction.10  However, a federal court has juris-
diction over a petition to compel arbitration under the FAA11  
if the claim that would be subject to arbitration arises under a 
federal law under the so called “look through” approach.12  A 
party may also invoke the federal court’s diversity jurisdiction 
as with other federal court litigation.  

Determining If an Enforceable Arbitration Agreement 
Exists 

Under the FAA, if the court is presented with an enforce-
able arbitration agreement, it must stay any pending litigation 
and compel arbitration of the parties’ dispute.13  In deciding 
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Techs., Inc., where the 1st Circuit reversed a district court’s 
granting of a motion to compel arbitration because the hyper-
link to the terms and conditions containing the arbitration 
agreement was not sufficiently conspicuous on the Uber reg-
istration screen to provide the customer reasonable notice of 
the terms and conditions.21  The 1st Circuit applied generally 
applicable Massachusetts contract law concerning sufficient 
notice of terms and conditions in online contracts.  The 1st 
Circuit went into a detailed analysis of the fonts, text size, 
and color of the text on the screen where the hyperlink was 
presented, finding that the way the hyperlink to the terms and 
conditions was presented on the screen did not sufficiently 
draw the customer’s attention to it to provide sufficient notice.  
The 1st Circuit noted that there was no box for customers to 
check that they were agreeing to the terms and conditions, as 
is often the case.  But there does not appear to be a bright line 
for what makes terms and conditions containing arbitration 
agreements sufficiently conspicuous to provide the customer 
reasonable notice.22   

Waiver of Right to Arbitrate 
Independent of whether an arbitration agreement may be 

enforceable, a party may waive the right to enforce it by getting 
too far down the path of court litigation before demanding the 
other party arbitrate its claims.  A party waives the right to 
enforce an arbitration agreement if the party acts inconsistently 

whether the parties entered into a binding agreement to arbi-
trate, courts “apply ordinary state-law principles that govern 
the formation of contracts.”14  Arbitration agreements may be 
set aside by a court for “such grounds as exist at law or in equity 
for the revocation of any contract.”15  However, arbitration 
agreements are severable from the main agreement they are 
contained within.16  Therefore, an arbitrator, and not a court, 
will generally determine the issue of whether the entire agree-
ment at issue was induced by fraud.17  A court may only decide 
the issue if a party can show that the alleged basis for revocation 
of the arbitration agreement (e.g. fraud or unconscionability) 
infected the arbitration agreement itself independent of the 
contract as a whole.18  The 4th Circuit case Hooters of Am., Inc. 
v. Phillips provides an illustrative example of the relatively rare 
situation of a party showing grounds for revocation of the arbi-
tration agreement itself.19  In that case, the 4th Circuit affirmed 
the district court’s holding that an arbitration agreement was 
unenforceable where the agreement, among other things, 
allowed the employer to completely control the arbitrator selec-
tion process, to unilaterally change the arbitration rules, and to 
move for summary judgment while the employee could not.20   

In the e-commerce area, questions of whether a customer 
had sufficient notice of an arbitration agreement contained 
within a business’s terms and conditions have been litigated.  
One recent example is the 1st Circuit case Cullinane v. Uber 
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whether the arbitration agreement authorizes them to decide 
the claims.26  The U.S. Supreme Court has mandated that 
“any doubts concerning the scope of arbitrable issues should be 
resolved in favor of arbitration.”27   

However, where the parties have clearly carved out a type of 
claim from being subject to arbitration, such as injunctive relief, 
a court may decline to submit that type of claim to arbitration 
for the arbitrator to determine its arbitrability.28

A recent 11th Circuit case involving an internet provider 
allegedly running an unauthorized credit check provides an 
illustrative example of how broadly a court may construe the 
scope of an arbitration agreement.29  In that case, a customer 
signed up for internet services for his residence. As part of the 
installation, he received a subscriber agreement containing 
an arbitration clause that specified “any claim or controversy 
related to Comcast,” including any dispute that arose after the 
termination of the agreement, was subject to arbitration.  The 
customer cancelled a year later.  Then, two years later, the cus-
tomer called Comcast for pricing information for services.  The 
customer claimed that, during the call, Comcast ran a credit 
check on the customer without authorization, which lowered 
his credit score.  The customer filed a putative class action in 
court.  Comcast moved to compel arbitration.  The district 
court denied the motion, holding the claim did not relate to 
the subscriber agreement because it arose after the underlying 
agreement’s termination.  The 11th Circuit reversed, holding 
that the claim did relate to the (then terminated) subscriber 
agreement.  First, the 11th Circuit reasoned that the only way 
that Comcast was able to run a credit check was because it 
had the customer’s information (including his social security 
number) on file from when he entered the subscriber agree-
ment.  Second, the Subscriber Agreement had a reconnection 
provision which, the 11th Circuit reasoned, tied his claim aris-
ing out of his call with Comcast to potentially restart service 
to the subscription agreement.  The court remanded to the 
District Court to consider the customers other arguments that 
the arbitration agreement was unenforceable.  

Also, courts have held (under the FAA) against parties 
asserting that certain types of claims cannot be arbitrated when 
they have argued that arbitration of those classes of claims 
violated public policy (given the private and often confidential 
nature of arbitration) or state statutes.30      

In terms of class action arbitration, the U.S. Supreme 
Court has held that an arbitration agreement must unam-
biguously provide for class action arbitration for an arbitration 
claimant to seek class action arbitration.31  If the arbitration 
agreement does not provide for class action arbitration, then 
claimants must arbitrate their claims separately.    

with an intent to arbitrate the dispute.  In the 8th Circuit, a 
party acts inconsistently with its right to arbitrate if the party 
"substantially invoke[s] the litigation machinery before assert-
ing its arbitration right.”23  A party “substantially invokes the 
litigation machinery when, for example, it files a lawsuit on 
arbitrable claims, engages in extensive discovery, or fails to 
move to compel arbitration and stay litigation in a timely man-
ner.”24  The 8th Circuit previously held that the party alleging 
the waiver of the contractual right to arbitrate needed to show 
prejudice.  However, in 2022 the U.S. Supreme Court held 
that the 8th Circuit’s waiver requirement violated the FAA’s 
purpose of putting arbitration agreements on equal, but not 
special, footing as compared to other types of agreements.25  

Determining the Scope of the Arbitration Agreement
After the threshold question of whether the arbitration 

agreement is enforceable is decided, the next question is the 
scope of the agreement—i.e. what exact claims are subject to 
arbitration.  This raises the additional question of who gets 
to decide the scope—the court or the arbitrator.  As a general 
matter, when there is language in the arbitration agreement (or, 
as is often the case, in the arbitral rules specified in the arbitra-
tion agreement) indicating that the arbitrators get to decide 
the issue of what claims are subject to arbitration, then the 
claims must first go to arbitration for the arbitrators to decide 
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One major advantage arbitration has is the ability of the 
parties to choose arbitrators with extensive industry experience.  
This can be an asset in disputes in highly technical industries to 
streamline the process.  While it is certainly possible to educate 
a judge or jury with the necessary background to understand 
the dispute, arbitrators having a grasp of that background on 
day one can certainly be helpful.  

Flexibility of scheduling and the ability to commit to a firm 
hearing date early in the process is also a potential benefit of 
arbitration.  Arbitrators generally must certify at the beginning 
of their service that they have enough capacity to get the case 
heard and decided within a certain time frame.  A final merits 
hearing is scheduled early in the process and is unlikely to be 
changed without good cause shown.  Unlike judges, arbitrators 
do not have to juggle a large docket that is assigned to them, 
with criminal matters needing to take priority.  

Parties should take to heart the fact that arbitration awards 
are not appealable in the way bench trial orders or jury verdicts 
are.  Of course, this can be an advantage or a disadvantage 
depending on the outcome for a certain party.  The risk is not 
simply that a party foregoes being able to appeal an error that 
might be held to be reversable in a court appeal.  Arbitrators 
can only apply the law that currently exists.  Thus, there may be 
new areas of the law which would be ripe for appeal to deter-
mine how the law should be applied, but of course the arbitra-

Courts Review Arbitration Awards on 
Limited Grounds

After the parties have a merits hearing before the 
arbitrator(s), the arbitrator(s) will issue an opinion determin-
ing the dispute, which is called an arbitration award.  A party 
in whose favor an arbitration award was granted may then file 
a summary proceeding to reduce the award to an enforceable 
judgment (“confirm” the award).32  Despite the use of the 
word “confirm,” this is a short form proceeding that generally 
involves simply filing a copy of the award authenticated by an 
attorney affidavit.  A party has a year from the making of the 
award to file a petition to confirm the award.  

However, a party seeking to vacate an award must do so 
within three months.33  Further, the party seeking to vacate 
may rely only upon four grounds, which boil down to the 
award being procured by fraud or corruption, the arbitrators 
being evidently partial to one side, the arbitrators unreasonably 
refusing to postpone a hearing upon sufficient cause shown or 
to hear key evidence, or the arbitrators deciding an issue that 
was not properly before them to decide.34  There is no general 
appeal for errors of law or mistakes of fact as would be the 
case for a state or federal appellate court.  Instead, the bases 
for vacating the award are generally focused on whether the 
proceeding was fundamentally fair and not whether the arbitra-
tors made errors of law.  Arbitration awards are hence subject 
to much more limited review than a bench trial order or jury 
verdict.  It is a rare case where a party successfully vacates an 
arbitration award.  

Thoughts on the Utility of Arbitration 
This article will close with a few personal thoughts on the 

potential advantages and disadvantages of arbitration.  Some 
traditionally espoused advantages of arbitration are that it is 
a potentially faster, less expensive, and confidential means of 
resolving disputes than court litigation.  Whether that will be 
true in practice depends on a variety of factors, including the 
type of dispute, the arbitral forum, and the parties’ appetite for 
undertaking extensive discovery.  For example, some arbitral 
rules may not provide for any depositions, whereas others may, 
and the arbitrators serving may be willing to order many of 
them.  That will obviously impact the speed and cost of arbi-
tration.   Some rules provide for summary judgment motions, 
where others do not.  That will obviously impact whether a full 
merits hearing will be necessary.

Arbitration proceedings are private, and the parties can 
enter into confidentiality agreements regarding the proceedings 
in total (as opposed to certain documents), which is not some-
thing that can be said of court litigation.  However, the limits 
of that confidentiality agreement may be tested during vacatur 
or enforcement proceedings in court.  
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11 9 U.S.C. § 4.
12 Vaden v. Discover Bank, 556 U.S. 49 (2009).  (This “look 

through” approach does not apply to proceedings to enforce or 
vacate an arbitration award under the FAA.  Badgerow v. Walters, 
142 S. Ct. 1310, 1312 (2022).)  

13 9 U.S. Code §§ 3 & 4.
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404, 87 S. Ct. 1801, 1806 (1967).
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19 173 F.3d 933, 937 (4th Cir. 1999).  
20 Id.    
21 893 F.3d 53, 55 (1st Cir. 2018).  
22 See Selden v. Airbnb, Inc., 453 U.S. App. D.C. 241, 250, 4 F.4th 

148, 157 (2021) (distinguishing Cullihane and holding terms and 
conditions hyperlink in red text was sufficiently conspicuous to 
draw customer’s attention to it.)  

23 Lewallen v. Green Tree Servicing, L.L.C., 487 F.3d 1085, 1090 
(8th Cir. 2007).

24 Id.  
25 Morgan v. Sundance, Inc., 142 S. Ct. 1708, 1709 (2022).  
26 See Archer & White Sales, Inc. v. Henry Schein, Inc., 935 F.3d 274, 

280 (5th Cir. 2019).
27 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614, 

626, 105 S. Ct. 3346, 3353 (1985).
28 Archer & White Sales, Inc. v. Henry Schein, Inc., 935 F.3d 274, 

282 (5th Cir. 2019),writ of certiorari dismissed as improvidently 
granted at Henry Schein, Inc. v. Archer & White Sales, Inc., 141 S. 
Ct. 656 (2021).   

29 Hearn v. Comcast Cable Communs., LLC, 992 F.3d 1209 (11th 
Cir. 2021).

30 See, e.g, Mitsubishi Motors Corp. v. Soler ChryslerPlymouth, Inc., 
473 U.S. 614, 628-39 (1985) (holding antitrust claims to be 
arbitrable); Selden v. Airbnb, Inc., 4 F.4th 148 (D.C. Cir. 2021) 
(holding claim of race-based discrimination in public accom-
modations in violation of Title II of the Civil Rights Act of 
1964 to be arbitrable); Latif v. Morgan Stanley & Co. LLC, No. 
18cv11528 (DLC), 2019 U.S. Dist. LEXIS 107020, at *11 
(S.D.N.Y. June 26, 2019) (holding FAA preempted New York 
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31 Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1413 (2019).  
32 9 U.S.C. § 9.  
33 9 U.S.C. § 10.
34 Id.

tor cannot act as an appellate court.  The parties therefore must 
be willing to accept the decision of the arbitrator based upon 
the law as it lays and forego the opportunity to make new law 
on appeal.  

In this author’s experience, arbitration is a good option for 
the parties to consider given its potential benefits.  But par-
ties should carefully weigh the potential pros and cons before 
including an arbitration agreement in their contract.      

Endnotes
1 By federal statute, arbitrators have the power to issue subpoenas 

for documents and to compel testimony at a hearing.  (9 U.S.C. § 
7.)  The circuits are split as to whether this statute authorizes the 
production of testimony (depositions) and documents before a 
final merits hearing. The 8th Circuit has interpreted this statute 
to authorize a party to subpoena documents for production ahead 
of a merits hearing.  See Sec. Life Ins. Co. of Am. v. Duncanson & 
Holt (in Re Sec. Life Ins. Co. of Am.), 228 F.3d 865, 871 (8th Cir. 
2000).  At least one district court within the 8th Circuit has held 
that an arbitrator can issue a subpoena for a deposition to be 
taken prior to trial under the statute.  Int'l Seaway Trading Corp. 
v. Target Corp., No. 0:20-mc-00086-NEB-KMM, 2021 U.S. 
Dist. LEXIS 31755, at *10 (D. Minn. Feb. 22, 2021).  Other 
courts have held that an arbitrator cannot issue a subpoena for 
documents or for testimony prior to a final merits hearing.  See, 
e.g., Hay Grp., Inc. v. E.B.S. Acquisition Corp., 360 F.3d 404, 411 
(3d Cir. 2004); Ware v. C.D. Peacock, Inc., No. 10 C 2587, 2010 
U.S. Dist. LEXIS 44737, at *8 (N.D. Ill. May 7, 2010).  

2 There are doctrines concerning the binding of third parties to 
arbitration agreements, such as incorporation by reference or 
estoppel, that are beyond the scope of this article.  

3 9 U.S.C. § 9.
4 9 U.S.C. § 1 et. seq.
5 Morgan v. Sundance, Inc., 142 S. Ct. 1708, 1709 (2022).
6 9 U.S.C. § 2.  
7 Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56, 123 S. Ct. 

2037, 2040 (2003) (internal quotations and citations omitted). 
However, the FAA does not apply to “contracts of employment 
of seamen, railroad employees, or any other class of workers 
engaged in foreign or interstate commerce.”  9 U.S.C. § 1.  
There is a substantial body of caselaw concerning the scope of 
this carve out that is beyond the scope of this article.  

8 See Doctor's Assocs. v. Casarotto, 517 U.S. 681, 688 (1996) (hold-
ing FAA preempted Montana law that subjected contracts with 
arbitration agreements to special notice requirements).

9 See Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 
1, 25, 103 S. Ct. 927, 942 (1983) (“[T]he federal courts’ jurisdic-
tion to enforce the Arbitration Act is concurrent with that of the 
state courts.”)

10 Hall Street Associates, L. L. C. v. Mattel, Inc., 552 U. S. 576 
(2008).  


