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Personal Injury:

Navigating Post-Traumatic Stress Disorder Claims

in Nebraska Injury Cases

by Rachel Collins and Evan Stein

What is Post Traumatic Stress Disorder?

The term post-traumatic stress disorder, or PT'SD, entered
the psychiatric lexicon in 1980, and the new focus of psychiatry
on this age-old condition would create a dramatic shift in the
legal landscape." As awareness to this disorder increased, the
21st century saw new developments with respect to document-
ing both the causes and effects of PT'SD, particularly in light
of the U.S. wars in Afghanistan and Iraq.

While sometimes used in an overly broad or inappropri-
ately casual way to describe post-incident/event mental impact,
PTSD actually has specific criteria that must be met before
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an official diagnosis is appropriate. In 2013, the American
Psychiatric Association (APA) published its Diagnostic and
Statistic Manual of Mental Disorders, Fifth Edition (DSM-5),
which outlined the two key criteria for PTSD diagnoses:

Criterion A (1 required): The person was exposed to:
death, threatened death, actual or threatened serious injury, or
actual or threatened sexual violence, in the following way(s):

* Direct exposure
*  Witnessing the trauma

* Learning that the trauma happened to a close
relative or close friend

* Indirect exposure to aversive details of the trau-
ma, usually in the course of professional duties
(e.g., first responders, medics)
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Criterion B (1 required): The traumatic event is persis-
tently re-experienced, in the following way(s):

* Unwanted upsetting memories
* Nightmares
* Flashbacks

*  Emotional distress after exposure to traumatic
reminders

* Physical reactivity after exposure to traumatic
reminders?

The evolution of the neurological and psychiatric under-
standing of PTSD has been reflected in Nebraska’s tort law
in terms of relatedness and compensability in both workers’
compensation and negligence claims. However, the scope and
breadth of the application of PTSD in these cases is continu-
ously evolving.

PTSD can factor into a personal injury scenario in many
ways. For example, the event causing the personal injury could
satisfy Criterion A for an individual who has never experienced
PTSD previously, resulting in a wholly new diagnosis for that
person. Alternatively, an individual who has already been diag-
nosed with PTSD prior to the personal injury event may be
more profoundly impacted by the effect of a subsequent stress-
or, given their pre-injury condition. We see PT'SD sometimes
implicated in car accidents, traumatic injuries, near-death expe-
riences, and also fatality cases both by the victims themselves as
well as among families and caretakers. However, PTSD is not
limited to the most severe accidents or injuries. Whether or not
PTSD can be a potential avenue for additional recovery in a
personal injury case is highly fact-specific, with a lack of finite
guidance in the Nebraska caselaw, given the complex and very
individualized nature of PTSD from person to person.

Because of the paucity of personal injury cases that specifi-
cally address this matter, it can be helpful to examine how the
Nebraska Workers’ Compensation Court has addressed PTSD
before exploring PTSD in personal injury cases.

Workers’ Compensation and PTSD
Under Nebraska law,

mental injuries and mental illness arising out of and
in the course of employment unaccompanied by
physical injury are not considered compensable if
they result from any event or series of events which
are incidental to normal employer and employee
relations, including, but not limited to, personnel
actions by the employer such as disciplinary actions,
work evaluations, transfers, promotions, demotions,
salary reviews, or terminations.’®

Thus, mental injuries triggered by normal work-related
events, and without an injury, are not a basis for recovery.
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However, exceptions can be made. For example, first respond-
ers can be compensated for mental injuries unaccompanied by
physical injury under certain circumstances.” Additionally,
proposed changes under LB5 would allow those employees
who have experienced workplace violence—including mass
shootings—to receive compensation.” Thus, the landscape for
PTSD as an avenue of recovery continues to evolve.

For those cases that do involve an injury, it is important
to note that psychological distress is only compensable if it is
the culmination of a “natural and continuous sequence” arising
from the injury in particular; whereas if the mental condition
was caused by the stress of the litigation or compensation
process, it is not compensable.® Thus, it is imperative that the
injury event be the trigger for the PTSD/psychological distress

versus the legal aftermath, if it is to be an avenue of relief.

There does not need to be a single finite event to trigger
PTSD. To the contrary, mental injury can be compensable if it
is the result of successive and cumulative events.” Significantly,
PTSD has also been found to be compensable even if it pre-
existed a work-related injury but was aggravated by it.® With
the rise of the availability and acceptability of mental health
care over the past two decades, the diagnoses of PTSD and
other mental health conditions have escalated. A pre-existing
diagnosis is not a barrier to additional recovery in a workers’
compensation case or a personal injury case; however, it will be
important to distinguish how the condition was aggravated or
escalated by the injury-causing event.

PTSD can also be associated with other diagnoses or ancil-
lary conditions including depression, anxiety, and substance
abuse. Looking to the Workers’ Compensation Court provides
some persuasive authority for how other conditions that result
from PTSD may also be compensable. For example, in Kim w.
Gen-XClothing, Inc., the Nebraska Supreme Court addressed
whether the Workers’ Compensation Court correctly ordered
an employer to pay for chemical dependency treatment that
an employee underwent after being shot at work. The treat-
ing physician testified that the employee’s prior drug use was
recreational, that he was not dependent before the shooting and
subsequent PTSD, and that the inpatient treatment was likely
necessary because the shooting.'” The employer’s expert opined
that the employee was a lifelong drug user and that his current
use and inpatient treatment was unrelated to his PTSD diagno-
sis."" The Court afforded greater weight to the treating physi-
cian, linking the chemical dependency to the PTSD." Certainly
this is a more extreme example—with a particularly traumatic
intentional act causing the initial harm—but the analysis has
potential applicability to personal injury cases with ancillary men-
tal health diagnoses stemming from the injury-producing event.

Workers” compensation claims, like personal injury claims,
can also involve the consideration of permanent disability. In
the workers’ compensation context, when the injury is sus-

SEPTEMBER/OCTOBER 2023



NAVIGATING POST-TRAUMATIC STRESS DISORDER CLAIMS IN NEBRASKA INJURY CASES

tained to an area not involving the trunk of the body (meaning
the head, neck, back, organs, etc.), it is classified as a “sched-
uled member” injury. Thus, a scheduled member injury will
typically involve injuries to the upper or lower extremities. Two
cases discussed below address how a scheduled member injury
can escalate to a whole-body injury with reference to PTSD.

In Bishop v. Specialty Fabricating C’ompany13 and Madlock v.
Square D Company,”* the Nebraska Supreme Court held that
when a whole-body injury is the result of a scheduled member
injury, the injury should be considered in the assessment of
whole-body impairment. The Court further determined that
under such circumstances, the trial court should not enter a
separate award for the member injury in addition to the award
for loss of earning capacity because to allow both awards would
create an impermissible double recovery. Madlock was decided
prior to Bishop with different scheduled member injuries and
different whole-body impairments. However, the same analysis
applies. The employee in Bishop tried to argue that her case was
distinguishable from Madlock because her scheduled member
injury did not constitute an “essential factor” with respect to her
whole-body impairment resulting from PTSD and depression:

Specifically, [the employee] argues that because her
wrist injury was not “required for the continued
existence of her mental and emotional restrictions”
in the same sense as the foot injury and resulting
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gait impairment were linked to the back injury in
Madlock, she was entitled to a separate award for the
scheduled member injury. This argument focuses
too narrowly on the “essential factor” language in
Madlock and ignores what precedes and follows that
phrase. Read in context, the phrase “essential factor”
as used in Madlock pertains to causation. In this case,
as in Madlock, both the scheduled member injury
and the whole body injury arose from the same acci-
dent. If [the employee] had not injured her wrist,
she would not have sustained a compensable psy-
chological injury inasmuch as a work-related injury
caused by a mental stimulus is not compensable.”

The Bishop Court thus established that PT'SD can be an ele-

ment of a whole-body injury that did not merit a separate award.'

Even this brief review of a sample of the relevant workers’
compensation caselaw in Nebraska makes it clear that PT'SD
and the availability of benefits and relatedness to the injury-
causing event is highly fact-specific and complex.

Personal Injury and PTSD

Nebraska courts have long defined “personal injury” to be
broader than physical injury and to include “every variety of
injury to a person's body, feelings, or reputation.””” Personal
injury actions are negligence claims that sound in tort.
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To prevail in a negligence action, a plaintiff must satisfy the
following elements:

* Duty: The plaintiff must show that the defendant had a
duty to exercise care when engaged in an activity that creates a
risk of harm." The activities can include, but are certainly not
limited to, operating a motor vehicle or ensuring that premises
are free of unreasonable hazards. “The duty in a negligence
case is to conform to the legal standard of reasonable conduct
in the light of the apparent risk.””” In other words, an actor
must exercise the degree of care that would be exercised by a

“reasonable person.””

* Breach: The plaintiff must show that the defendant
breached its duty of care to the plaintiff. A breach of duty can
include ignoring risk, like a homeowner creating a dangerous
traffic obstruction and failing to remedy it, or engaging in
inherently, unreasonably risky behavior that directly imperils
others, like failing to obey traffic signals.”’ Importantly, fore-
seeability factors into the element of breach—that is to say,
a harm resulting from a breach must have been reasonably
foreseeable.?

* Causation: The plaintiff must show that the breach of the
duty was the proximate cause of the injury. To satisfy this, the
plaintiff will want to provide as much evidence as possible to
show that the specific traumatic event giving rise to the claim is
responsible for the diagnosis/resulting injury. Medical records
and opinions from treating physicians and/or other experts can
facilitate a favorable finding. The requirements for causation
are outlined as follows: “(1) Without the negligent action, the
injury would not have occurred, commonly known as the ‘but
for’ rule; (2) the injury was a natural and probable result of the
negligence; and (3) there was no efficient intervening cause.”
This last prong is critical, as an intervening cause can sever
the causal relationship. With respect to PTSD specifically,
such medical records and documentation need to attribute
the symptoms (or exacerbation of symptoms if the condition
was pre-existing) to the triggering event. Understanding that
records discussing, addressing, or diagnosing PTSD are most
often created following counseling or medical appointments
that the patient considers to be a confidential and safe space
for the patient to share concerns, it is understandable that there
can be discomfort in furnishing these records, even for purposes
of a potential payout. That concern alone can be enough for
some plaintiffs to want to abandon the PTSD component
of their claim. However, particularly in pre-suit matters and
negotiations, redacted records that protect the confidentiality
of the intimate details of the appointments can be sufficient
to provide the causal link necessary to attribute PTSD to the
breach and therefore obtain some level of compensation for
that injury without full disclosure of the record contents.

* Damages: Finally, in order to prevail on a negligence
claim, the plaintiff must demonstrate actual damages. This
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will include “medical expenses and loss of earnings, which are
essentially economic loss, and mental and physical pain, which
is noneconomic loss.”** With respect to PTSD as a component
of a personal injury claim, the economic damages could include
costs incurred from appointments for counseling or diagnosis,
expenses for medication, and time off work as recommended by
medical professionals. However, it is most often the noneco-
nomic loss that is the most significant and difficult to quantify.
PTSD symptoms can range from fully controlled to completely
debilitating, based on the individual and the triggering event.
Severe PTSD can affect job opportunities, social interactions,
relationships, and physical health. Both pre-suit and at trial,
a plaintift is likely to receive more non-economic damages for
PTSD when they are also able to produce quantifiable and tan-
gible economic damages (e.g., missed work, medical bills, and
loss of earning potential). Fortunately for plaintiffs, Nebraska
uses the private party rate as the measure of damages in personal
injury cases rather than the discounted rate,” but it may never-
theless be necessary to secure expert testimony if the defendant
disputes the necessity of medical services or even the basis for the
diagnosis, something that may be more likely with what many
jurors may still consider to be a subjective diagnosis like PT'SD.

While most cases addressing PTSD are considering the
physically injured party, the negligent infliction of emotional
distress on another individual is another potential avenue for
relief in a personal injury case. Being diagnosed with PTSD
requires an initial traumatic event; however, that event does
not necessarily need to be experienced firsthand. This means
that PTSD may manifest in a person after hearing that a close
family member has died.

Nebraska recognizes negligent infliction of emotional dis-
tress (NIED), although the requirement is strict if a plaintiff is
to prevail. A plaintiff must show:

either (1) that he or she is a reasonably foreseeable
“bystander” victim based upon an intimate familial
relationship with a seriously injured victim of the
defendant's negligence or (2) that the plaintiff
was a “direct victim” of the defendant's negligence
because the plaintiff was within the zone of danger
of the negligence in question. . . . [Sluch plaintiffs
whose only injury is an emotional one must show
that their emotional distress is medically diagnos-
able and significant and is so severe that no reason-
able person could have expected to endure it.*

The “zone of danger” requirement means that a plaintiff
must not have simply witnessed the negligent act but must have
“clearly foreseeable plaintiffs” to the negligent actor.”

Further, Nebraska cases have set a high bar for what con-
stitutes distress “so severe that no reasonable person could have
expected to endure it.” In Hamilton v. Nestor, the Court found
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that plaintiff was in the “zone of danger” when he was involved
in a motor vehicle accident and “did experience diagnosable
and clinically significant emotional distress resulting from the
accident,” his distress—diagnosed as PTSD—"was not of suffi-
cient severity to be actionable under our case law.””* Naturally,
this significantly curtails the application of this doctrine. Thus,
while NIED is available in Nebraska, it requires a high burden
that will be difficult to satisfy in a majority of cases.

Conclusion

The reality is that PT'SD claims remain challenging for a
variety of reasons. In addition to the stigma on mental health
that may prevent the plaintiff from seeking proper diagnosis
and treatment and therefore not having adequate objective
documentation of the condition, the plaintiff may also struggle
with the idea of disclosing the contents of their mental health
records even if it means a potential for financial compensation.

If the PTSD is linked to a physical injury and the opposing
side disputes the basis of the diagnosis, securing the testimony
of an expert to affirm that the PTSD is causally related to the
incident that gave rise to the physical injury will be critical.
Absent any kind of physical injury, it may be necessary to show
that the plaintiff was at least threatened with bodily harm, caus-
ing the resulting PT'SD. As with any case involving injury, it
is imperative to provide complete and accurate medical records
with professional diagnoses and exhaustive documentation that
speaks to lost wage, loss of earning potential, and other ways in
which the plaintiff’s life was affected by the PTSD.

PTSD continues to be a fecund area of study in psy-
chological and neurological literature, and undoubtedly our
understanding of the condition will continue to grow by leaps
and bounds in the coming years. Practitioners must be vigilant
in staying abreast of these developments and their relation-
ship with the legal landscape to effectively represent clients.
Additionally, an understanding of the basics of PTSD coupled
with an empathetic approach can help to both normalize and
validate the client’s experience, providing them with valuable
support as they recover both physically and mentally from the
event that brought them to the lawyer in the first place.

MAKE SURE YOU HAVE THE
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