
 

Notice of Proposed Rule: Updating the Davis-Bacon and Related Acts Regulations (March 11, 
2022) 

Comment must be filed by May 17, 2022 

Submit comments via www.regulations.gov 

Cite: “Regulatory Information Number (RIN) 1235-AA40” 

Points to make in comments: 

• Members of land surveying crews working on federally-funded construction projects are not 
“laborers and mechanics” as that term is applied in the Davis-Bacon Act, making those workers 
subject to the Act, the Department of Labor reversed more than 50 years of policy and practice. 

• Secretary Arthur Goldberg, under President John F. Kennedy, in 1962 ruled that members of 
survey crews were EXEMPT from Davis-Bacon.  He noted that such workers are covered ONLY to 
the extent to which they “perform manual work, such as clearing brush and sharpening stakes,” 
which he said, “are not commonplace”. 

• The proposed rule fails to acknowledge the Goldberg standard. Rather, it suggests a new 
standard to apply to members of survey crews as laborers or mechanics under the Act, which is 
unprecedented, and is outside of the boundaries of the Act and the regulations. 

• See page 15729 at 2022-05346.pdf (govinfo.gov): “The Department has historically recognized 
that members of survey crews who perform primarily physical and/or manual work on a DBA or 
Related Acts covered project on the site of the work immediately prior to or during construction 
in direct support of construction crews may be laborers or mechanics subject to the Davis-Bacon 
labor standards.” 

• This is not true. The Department has historically recognized that members of survey crews are 
not laborers or mechanics subject to the Davis-Bacon labor standards. 

• The proposed rule blatantly misrepresents the history and the standard by which members of 
survey crews would be covered by the Act. It fails to recognize the reality of surveying practice, 
in which members of survey crews are engaged in activities that are predominately intellectual, 
analytical, and judgmental in nature, NOT physical or manual.  Staking by survey crews on a job 
site is 1% the physical and manual task of putting a stake in the ground and 99% collecting and 
analyzing data and making judgements for determining where to set a stake. 

• The classification of members of survey crews as “laborers and mechanics” is contrary to 
virtually every other government and private sector classification, including those of the Labor 
Department itself and the Office of Personnel Management for surveying technicians employed 
by the federal government.  

• There has been no legislation, court ruling, Comptroller General decision or other governmental 
action that changed Secretary Goldberg’s interpretation.  In fact, there have been rulings 
upholding the exemption of surveyors from the Davis-Bacon Act. 

https://www.dol.gov/agencies/whd/government-contracts/construction/NPRM-davis-bacon
http://www.regulations.gov/
https://www.nsps.us.com/resource/resmgr/Davis-Bacon/Goldberg_letter.pdf
https://www.govinfo.gov/content/pkg/FR-2022-03-18/pdf/2022-05346.pdf


• A 2010 Connecticut Superior Court case ruled against its state Davis-Bacon application to 
surveying, citing the longstanding federal policy as justification. (SEE: James Fazzino v. State of 
Connecticut Department of Labor, CV094021804S, October 29, 2010). 

• The Indiana Department of Transportation issued an opinion on January 24, 2007, consistent 
with that of Secretary Goldberg. 

• There is no evidence that members of survey crews are paid substandard wages and no 
demonstrated need for including such workers in a “prevailing wage” law, based on Bureau of 
Labor Statistics data.  

• 99% of surveying firms are small business.  Expansion of Davis-Bacon to survey crews will result 
in a costly, enormously burdensome, and inefficient mandate.  Small business surveying firms 
cannot afford multiple payrolls or payroll administrators to keep track of “market” 
compensation versus government-mandated “prevailing” rates from project to project. 

• The language in the proposed rule regarding survey crews should be stricken and the final rule 
should state: “In recognition of longstanding policy and standard surveying practice, members of 
survey crews are not laborers and mechanics as defined herein and are therefore exempt from 
the Act and regulations, except to the extent to which such workers perform manual work, such 
as clearing brush and sharpening stakes which are not commonplace”. 

 

http://caselaw.findlaw.com/ct-superior-court/1545698.html
http://caselaw.findlaw.com/ct-superior-court/1545698.html
http://caselaw.findlaw.com/ct-superior-court/1545698.html
http://caselaw.findlaw.com/ct-superior-court/1545698.html
http://www.in.gov/dot/div/contracts/conmemo/07-02.pdf

