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The Boundary Survey - Client Expectations and Disconnects

When performing an ALTA/NSPS Land Title Survey there are typically attorneys and
title companies involved who understand the purpose of the survey, and what the
surveyor can and cannot do (even though lenders routinely and knowingly try to demand
more from the surveyor than he or she can legally deliver).

However, when conducting a boundary survey for landowners, there is usually a large
and potentially dangerous gap in understanding between what clients think they are going
to get and what the surveyor can actually deliver. The client is likely expecting that the
surveyor is going to tell him or her “what | own.” Yet every surveyor knows that
surveyors do not have the authority to determine title (i.e., “ownership”). Thus, with the
initial conversation between the client and surveyor there is already a major disconnect
and the surveyor has likely not addressed the client’s expectations.

While it can be uncomfortable and perhaps inappropriate, and it probably leaves a bad
taste in a potential client’s mouth to start off a conversation with what you as the
surveyor cannot do, there are ways to deal with this issue without leaving clients
confused, questioning your experience or knowledge, and wondering if they will be
getting what they really want.

One excellent approach is to ask the client why she needs/wants the survey — and listen
closely to her answer. Reflect her answers back to her in different words, and ask your
own questions. You can build a level of comfort and respect simply by listening to the
client.

Through the client’s answers and your subsequent dialogue, an opening will come that
allows you to explain exactly what you are able to do for them; and, if appropriate —
given what they are expecting — what you cannot do for them.

The client may respond to your inquiry with “I need to know where my property is
because my neighbor is planning on building a new fence.” Once you ascertain if there
are any underlying issues (like she and her neighbor are already arguing over where the
line is, or there is an old, existing fence being replaced, or the neighbor has already had a
survey), you can explain that the basis for a boundary line is the written title. Written
title is, by law, best represented by your client’s deed, although other factors often are
involved. You can explain that where a boundary line is, is the purview of you, the
surveyor, but what that boundary line represents is a function of the law.

For example, a boundary line described in a deed may represent the line of written title,
but if the neighbor has occupied over that line for 50 years, there is a possibility that the
boundary line does not actually represent the line of ownership due to acquiescence or
adverse possession. In such a case, the where of the boundary line may not be consistent
with the client’s expectation of what it is (i.e., it is not the boundary of her ownership
even though it is the boundary of her deed).




In order to assuage the client’s unease that she may not actually get from you she thinks
she needs, you can assure her that if there are gaps or overlaps, or other potential title
(ownership) problems, discovered in the process of the survey, you will show and explain
them. And if the client wants your opinion as to their impact on the property, you could
give a qualified one (i.e., based on your training, knowledge and experience, but not as an
attorney; only a judge can make a final determination).

Some surveyors will be concerned that their stature will be diminished or damaged by
having such frank and revealing conversations. However, the reality is that if the tenor of
the conversation is controlled and the surveyor is able to communicate in other than
technical language, the client will walk away feeling like he has hired a real professional
who really knows that they are doing.

Recordation Statutes

Where there is a gap or overlap between properties — representing some sort of
conflicting junior/senior rights - some surveyors will (and possibly in some states, like
parts of New England and Texas, apparently must) research the chain of title to attempt to
determine which deed is senior.

Surveyors should recognize that this is an exercise in title, and not a matter of survey.

In doing so, the surveyor is essentially deciding who “owns” written title to the area in
question. However, the answer is not always clear by simply examining the written
record. This is because the effect and order of recordation and the date of execution of
conflicting deeds can differ from state to state and may be dependent on whether there
was notice to subsequent purchasers of prior conveyances.*

Another very simply way of saying this is that the first deed recorded is not necessarily
the senior deed.
Race statute

Also known as the "Race to the courthouse." The rule that the document recorded first
wins and will have priority over any later recordings.

« States that follow the Race statute: Delaware, Louisiana, and North
Carolina. [One source found also included Maryland]

Notice statute

A later buyer who pays fair value for the property and does not have notice that there
were any other earlier conflicting interests, wins and will have priority over any later
recordings. If a prior interest records first, but not until after a subsequent purchaser paid
fair value, that recordation has no effect.

« States that follow the Notice statute: Alabama, Arizona, Connecticut, Florida,
Illinois, lowa, Kansas, Kentucky, Maine, Massachusetts, Missouri, New

! See http://www.legalmatch.com/law-library/article/recording-acts.html
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Hampshire, New Mexico, Oklahoma, Rhode Island, South Carolina, Tennessee,
Vermont, and West Virginia.
Race-Notice statute

A later buyer who pays fair value, does not have notice of any other earlier conflicting
interests, and records first, wins and will have priority over any later recordings.

« States that follow the Race-Notice statute: Alaska, Arkansas, California,
Colorado, District of Columbia, Georgia, Hawaii, Idaho, Indiana, Maryland,
Michigan, Minnesota, Mississippi, Montana, Nebraska, Nevada, New Jersey,
New York, North Dakota, Ohio (regarding mortgages, Ohio follows the Race
statute), Oregon, Pennsylvania (regarding mortgages, PN follows Race), South
Dakota, Texas, Utah, Washington, Wisconsin, and Wyoming. [Note one source
found stated that Maryland is a race state]

New York Statute — Effect of Recordation (Race-Notice Statute)

8 291. Recording of conveyances. A conveyance of real property, within
the state, on being duly acknowledged by the person executing the same, or
proved as required by this chapter, and such acknowledgment or proof duly
certified when required by this chapter, may be recorded in the office of the clerk
of the county where such real property is situated, and such county clerk
shall, upon the request of any party, on tender of the lawful fees therefor, record
the same in his said office.

Every such conveyance not so recorded is void as against any person who
subsequently purchases ... the same real property or any portion thereof ... in
good faith and for a valuable consideration, from the same vendor or
assignor, his distributees or devisees, and whose conveyance, contract or
assignment is first duly recorded, and is void as against the lien upon the same
real property or any portion thereof arising from payments made upon the
execution of or pursuant to the terms of a contract with the same vendor, his
distributees or devisees, if such contract is made in good faith and is first duly
recorded. [emphasis added]

Junior/Senior Rights

In most public land survey states and in many of the colonial states, surveyors do not
routinely attempt to resolve junior/senior conflicts. Rather they simply report the
potential conflict, which is what the ALTA/NSPS Standards require.

As noted above, however, in some New England states and in Texas, surveyors either
must, or routinely do, ostensibly ‘resolve’ junior/senior relationships in order to comply
with their respective states’ laws.



§663.16. Boundary Construction?

(a) When delineating a property or boundary line as an integral portion of a survey, the land
surveyor shall respect junior/senior property rights, footsteps of the original land
surveyor, the record, the intent as evidenced by the record, the proper application of the
rules of dignity or the priority of calls, and applicable statutory and case law of Texas.

Some surveyors around the country, outside Texas and New England, would suggest that
there is only one boundary; and in order to properly determine its location, the surveyor
must resolve the junior/senior relationship. This argument creates an interesting
dichotomy in attitudes towards title.

Most knowledgeable surveyors would suggest that title cannot be resolved by a surveyor
— particularly when it is potentially affected by unwritten rights (e.g., adverse possession,
acquiescence) because they know it is the purview of the courts to ascertain whether or

not such rights have been successfully achieved, and to perfect written title if they have.®

Yet, resolving junior/senior rights is likewise a title issue, not a survey issue. The
ALTA/NSPS Survey Standards ever since 1962 and in the 2016 version, in particular,
take this stance. When preparing an ALTA/NSPS Land Title Survey, “Where gaps or
overlaps are identified, the surveyor shall, prior to or upon delivery of the final plat or
map, disclose this to the insurer and client.

Aside from boundaries per se, surveyors do get indirectly involved in title when
performing an ALTA/NSPS Land Title Survey. The primary purpose of the
ALTA/NSPS Survey Standards is for the surveyor to locate and show those conditions
observed that could adversely affect title to the property being surveyed. Such conditions
would include potential prescriptive easements and adverse claims by others. By virtue
of a proper and complete Land Title Survey, the title company is appropriately informed
of such conditions and can, by virtue of listing them in the title commitment, likewise
inform the interested parties, and help facilitate responses or solutions that will eventually
aid in a successful real estate transaction.

Surveyor Reports - 865 IAC 1-12 (“Rule 12” — Indiana Survey Standards)
865 IAC 1-12-2 (m)

“Theory of location” means applying:
(1) federal laws, including 43 U.S.C. 751 through 43 U.S.C. 775;
(2) state and local laws; and
(3) court precedent;

to establish the position of real property corners.

2 Texas Administrative Code Title 22, Part 29, Chapter 663, Subchapter B, Rules §663.16 — Boundary
Construction

3 Importantly, there are valid arguments in favor of the surveyor acting on potential unwritten rights to
establish boundaries (excepting adverse possession) when the two affected parties are in agreement as to
the location of their common line albeit that location may not agree with the written title line(s).

42016 Minimum Standard Detail Requirements for ALTA/NSPS Land Title Surveys, Section 6.B.vii.
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865IAC1-12-12
(a) When conducting a retracement survey or an original survey, a registered land
surveyor shall do the following:
(1) Furnish the client with a written surveyor’s report that, in addition to other
pertinent data, identifies the type of survey, explains the theory of location
applied in establishing or retracing the lines and corners of the surveyed parcel,
and gives the registered land surveyor’s professional opinion of the cause and
the amount of uncertainty in those lines and corners because of the following:
(A) Availability and condition of reference monuments.
(B) Occupation or possession lines.
(C) Clarity or ambiguity of the record description used and of adjoiners’
descriptions and the relationship of the lines of the subject tract with
adjoiners’ lines.
(D) The relative positional accuracy of the measurements.
(2) Record the plat of survey and the associated surveyor’s report in the county
recorder’s office in the county where the property is located when:
(A) a new tax parcel will be created based on the survey;
(B) a survey of;
(i) an unsubdivided tract; or
(ii) a portion of a subdivided lot;
has not been previously recorded;
(C) if, in the registered land surveyor’s opinion, a survey of a whole
subdivided lot or lots is substantially at variance with:
(i) the subdivision plat;
(ii) previously recorded surveys;
(iii) monuments; or
(iv) evidence of possession;
(D) if, in the registered land surveyor’s opinion, the:
(i) monuments;
(ii) monument witnesses;
(iii) evidence of possession; or
(iv) description;
are not consistent with the last recorded survey of the parcel;
(E) it is required by law; or
(F) the plat of survey contains land for a new subdivision plat that will
subsequently be recorded. The subsequent subdivision plat must be
cross-referenced to the previously recorded survey plat.

* % ¥

(d) The plat of survey and the associated surveyor’s report shall be recorded in the case:
(1) an original or retracement survey (not previously recorded) that contains a
proposed new subdivision plat, before recording the new subdivision plat; or
(2) retracement or original surveys not described in subdivision (1) within:

(A) three (3) months of the survey certification date; or

(B) three (3) years and three (3) months of the survey certification date
in those instances where the client signs an objection, which must
contain the following statement:



“l, the undersigned, hereby request that the following identified
survey, certified to me=:
(Indicate one (1) or both of the following:)
(i) Shall not be recorded for a period of three (3) years and three
(3) months from the date of certification.
(ii) Shall not contain the name of the undersigned client on the
survey recorded.
Signed:
Date:
Certifying Surveyor:
Certificate Date:
Job Number:
Brief Description:

A copy of the signed statement shall be kept with the land surveyor’s file.

865 IAC 1-12-13.

(a) When conducting a retracement or original survey, a registered land surveyor shall
furnish the client with the surveyor’s report and a copy of the plat of survey of the
premises drawn to an appropriate scale in such a manner that the data shown will be
clearly legible when the plat is reduced to sheets suitable for recording in the county in
which the survey was conducted.
(b) The plat of survey, together with the accompanying surveyor’s report, shall show or
otherwise contain the following information at a minimum:
(1) The;
(A) client’s name;
(B) date of the last fieldwork;
(C) surveyor’s file number; and
(D) the:
(i) name;
(ii) address;
(iii) signature, and
(iv) registration number;
of the surveyor responsible for the work.
(2) For retracement surveys:
(A) the record document description or recording information of the
parcel surveyed; and
(B) any new, modified, or consolidation description with an explanation
in the surveyor’s report as to why the new description was prepared,
together with a statement regarding the location of the new description
relative to the record description.

New York — Minimum Standards for Boundary Surveys

Section 11

A. Deliverables

The surveyor should provide a professional opinion in the form of a written report, visual
graphic representation, (map or electronic file) and/or correspondence as necessary,
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appropriate and/or as outlined in the agreement. Any such report or deliverable should be
based on the surveyors' findings and professional opinion and should be:

1.

2
3.
4

Within and cover the scope of the agreement with the client;

. Within the scope of the professional knowledge of the surveyor;

Supported by the facts, evidence and information relied upon by the surveyor;

In a format which will convey relevant and/or record information, and organized
and displayed to be as comprehensible and understandable as possible to the client
or their agent.

B. Mapping Requirements

All maps prepared should include the following information and all such additional
information necessary to visually convey the findings of the survey to the client or their
agent, other knowledgeable practitioners and/or the public.

A boundary survey map is a drawing that depicts the mathematical and physical features
of a parcel of land with relation to deeds of record, map lines, and/or other pertinent
reference data based upon an actual field survey. The map should:

1.

o bk~ wn

N oo

10.
11.

12.
13.
14.
15.
16.

Identify the client or project name;

Identify the surveyor, the surveyor's address and license number;
Identify the instruments affecting title to the parcel surveyed,;
Identify the north reference and/or basis of bearings;

Provide sufficient data for the mathematical closure of the boundary lines
depicted with the area enclosed indicated;

Clearly relate the record description calls to the parcel including deviations;

Identify record documents (i.e. mapping or other information) utilized in the
establishment of the boundary lines surveyed,;

Reference the parcel to the local political or municipal entities and/or boundaries
(i.e. county, town, village, street lines, tax map parcel number);

Reference a datum and a specific benchmark or reference point when elevations
are shown;

Identify the scale and any conversion factor necessary;

Identify character and location of visible physical features with reference to
boundary lines as necessary to inform the owner of critical issues affecting title
(i.e. encroachments, easements, structural projects and openings, visible utilities);

Indicate date of field survey completion and date of map preparation;

Identify and describe monuments found or set on the property being surveyed;
Identify all revision dates to original map with changes clearly stated;
Reference apparent easements, rights of way and lease lines;

Indicate applicable ties (i.e. building corners, intersections, other monuments)

Map information and or survey reports should be clear, legible, and sufficient in nature so
when associated with the record description, the boundary lines are evident without
supplemental data or information.



C. Survey Reports

A Survey Report if prepared, should provide a narrative description of the project, scope
of work performed, a detailed description of the procedures, record information used,
findings and the basis of the findings.

Uncertainties in Boundary Locations and their Ramifications

2016 ALTA/NSPS Standards - Sections 3.E.ii. and 3.E.iii.

3.E.ii. - Any boundary lines and corners established or retraced may have
uncertainties in location resulting from (1) the availability, condition, history and
integrity of reference or controlling monuments, (2) ambiguities in the record
descriptions or plats of the surveyed property or its adjoiners, (3) occupation or
possession lines as they may differ from the written title lines, and (4) Relative
Positional Precision. Of these four sources of uncertainty, only Relative
Positional Precision is controllable, although due to the inherent errors in any
measurement, it cannot be eliminated. The magnitude of the first three
uncertainties can be projected based on evidence; Relative Positional Precision
is estimated using statistical means (see Section 3.E.i. above and Section 3.E.v.
below).

3.E.iii. - The first three of these sources of uncertainty must be weighed as part
of the evidence in the determination of where, in the surveyor’s opinion, the
boundary lines and corners of the surveyed property should be located (see
Section 3.D. above). Relative Positional Precision is a measure of how precisely
the surveyor is able to monument and report those positions; it is not a
substitute for the application of proper boundary law principles. A boundary
corner or line may have a small Relative Positional Precision because the survey
measurements were precise, yet still be in the wrong position (i.e. inaccurate) if
it was established or retraced using faulty or improper application of boundary
law principles.

In the process of conducting a boundary survey, a variety of conflicts between deed
descriptions, plats, surveys, and even facts on the ground, will inevitably be found. A
brief explanation of the causes of these discords is warranted. And since many
disagreements between legal descriptions have their genesis in the surveys that were
performed in the creation of those descriptions, a look at the sources in uncertainties in
boundary determinations is necessary.

There are four potential sources of uncertainty in boundary locations. These result from
(1) uncertain, indeterminate or conflicting reference monuments; (2) inconsistent or
erroneous or conflicting legal descriptions and survey plats or maps; (3) lines of
occupation or possession that differ from the lines of title described in the deed; and (4)
the inherent inaccuracy in any measurement.

Reference/Controlling Monumentation

Any boundary survey must begin at or be based on at least two known “control” or
“reference” points. Boundaries are not established out of thin air, they must relate in



some way to other known locations, such as street rights of way, section lines, or grant
corners.

Reference monuments can take many forms other than those mentioned above since there
are many points and lines referenced in any given description on which the boundary is
dependent. The location of each of these dependent points or lines must be recovered,
established or otherwise determined in order to retrace the boundary properly and with
integrity.

The problem is that frequently the referenced point or line is not well-documented. For
example, a description may call for a line to run parallel with a railroad right of way line.
If that particular railroad was abandoned 30 years ago, determining exactly where the
right of way line was may be problematic.

Likewise, a description may commence at the intersection of the centerlines of two old
county or township roads. The surveyor may find few if any records related to that
location. Upon field investigation, he or she may not find any marker at that location, in
which case the location must re-established — often based on conflicting, old and
incomplete records and evidence. The resulting location will not have as a high of a level
of integrity or “confidence” as if the original marker had been found.

Different surveyors may interpret the records and evidence differently thereby coming up
with their own differing location of the same point. Obviously, surveys utilizing different
beginning points will result in boundary corners and lines that are in conflict.

Record Documents

Another source of boundary conflicts lies in the records themselves. Many boundary
lines, in which one would expect neighboring properties to share “common” lines, in fact,
have gaps and overlaps with their adjoiners. The exact source of these variances can
sometimes be found and sometimes not. They may be result of unqualified persons
writing descriptions or of descriptions that were written without benefit of a land survey.

Sometimes these problems are simply the result of mistakes that occurred in the
transcription of a deed and were perpetuated through the years in a series of deed
descriptions. Sometimes they are the result descriptions based on conflicting surveys
(e.g. as discussed above under “Reference Monumentation™). Conflicts in the records
may be the result of simple poor survey work in the first place.

In any case, in a boundary survey, it is important to recognize that conflicts will occur in
the records and this is not unusual or unexpected.

Lines of Possession or Occupation

It is not unusual in the process of performing a boundary survey to find lines of
occupation such as fence lines or tree rows near, but not exactly on, the actual boundary
line. Sometimes these lines will be significantly different from the line as described in the
deed. This is important to recognize since great weight is often placed on lines of
occupation — sometimes justifiably, sometimes not.

Often, fence and tree lines, for example, are reliable evidence of where a boundary may
lie. But sometimes, they differ significantly from the line described in the deed. While
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these differences may be evidence of the movement of lines by unwritten means such as
adverse possession, finding resolution to such issues is well beyond the ability of anyone
to resolve without a boundary survey and a deep understanding of boundary law and
perhaps the assistance of an attorney and a legal action such as a quiet title suit.

Generally for possession to be considered evidence of original survey lines:

e There must have been a controlling survey that, if located, would control the
lines between the adjoiners

e Lines of possession are along the lines surveyed or presumed to have been
surveyed by the original surveyor

e A series of possessions in agreement with one another tend to substantiate one
another

e The possession is of a former generation (ancient) or testimony can be taken
as to its origin

e Possession has the reputation of being on the correct survey lines

Brown, Robillard & Wilson, Evidence & Procedures for Boundary Location, 5" Edition (p. 111)

Measurement Uncertainty

There is no such thing as a perfect measurement. No matter what type of measuring
device is used, the “true” length of anything is unknown — at least within the
measurement tolerance of the device being used. Surveying is no different.

Surveyors have many highly accurate measuring devices such as electronic total stations,
EDM, lasers and GPS. But none of these are perfect and all result in some level of
uncertainty in the measurement. And when current technologies are applied in land
surveys to retrace boundaries that were originally surveyed with a compass and chain in
the mid 1800’s, these measurement issues can become significant.

These issues can be the source of conflicts that occur in modern surveys and descriptions
as they fit with or relate to older parcels.

Interestingly, of these four sources of uncertainty in boundary location, only the last one
— measurement uncertainty — is controllable by surveyor; and it cannot be eliminated,
only minimized. The other sources — reference monuments, records and
occupation/possession — are part of the evidence that the surveyor uses in forming an
opinion about where a boundary line or corner should be placed.

Surveyors must recognize that clients will act on the results of a survey as they see fit
unless (or sometimes in spite of) they are given guidance otherwise. If the survey shows
the neighbor’s 50 year-old fence two feet over the line, the client will immediately go tell
the neighbor that the fence needs to move. If there is a gap, the client will want to claim
it. And if there is an overlap, the client will want to claim it! If the surveyor sets a rebar
on the record corner which falls 10 feet into the neighbor’s corn field, the client will be
out there setting a new fence line right down through the field.

Surveyors should also understand what Indiana courts have said about the various
situations that often are revealed by surveys (gaps, overlaps, encroachments, fences,
prescriptive easements, etc.), and that frequently end up being litigated. Knowledgeably
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and confidently being able to explain the elements of adverse possession, acquiescence
and prescriptive easements, so they can be understood by the lay person is a talent that
surveyors need to master. Surveyors owe their clients an educated opinion as to the
ramifications of the old fence line.

Thus, it is important that surveyors overcome their technical tendencies, and draw on
their usually limited people skills to engage the client and make sure he or she
understands what the plat shows and what the points on the ground mean. Joe Jones,
Esq. formerly of Victor O. Schinnerer Company — a commended professional liability
insurance provider for members of ACSM and NSPS for decades — reported that the
majority of claims against surveyors could have been avoided by better (or any!)
communication.

Surveyors have an obligation if not a responsibility to help their clients stay out of
trouble; they should not be initiating trouble with their surveys.

Other ALTA/NSPS Requirements

2016 ALTA/NSPS Standards — Section 6.B.

vi. When the surveyed property includes a title line defined by a water
boundary, a note on the face of the plat or map noting the date the boundary
was measured, which attribute(s) of the water feature was/were located, and
the caveat that the boundary is subject to change due to natural causes and that
it may or may not represent the actual location of the limit of title. When the
surveyor is aware of natural or artificial realignments or changes in such
boundaries, the extent of those changes and facts shall be shown or explained.

vii. The relationship of the boundaries of the surveyed property with its
adjoiners (e.g., contiguity, gaps, overlaps), where ascertainable from documents
provided to or obtained by the surveyor pursuant to Section 4 and/or from field
evidence gathered during the process of conducting the fieldwork. If the
surveyed property is composed of multiple parcels, the extent of any gaps or
overlaps between those parcels shall be identified. Where gaps or overlaps are
identified, the surveyor shall, prior to or upon delivery of the final plat or map,
disclose this to the insurer and client.

viii. When, in the opinion of the surveyor, the results of the survey differ
significantly from the record, or if a fundamental decision related to the
boundary resolution is not clearly reflected on the plat or map, the surveyor
shall explain this information with notes on the face of the plat or map.

X. A note on the face of the plat or map explaining the site conditions that
resulted in a Relative Positional Precision that exceeds the maximum allowed
pursuant to Section 3.E.v.

Xii. A note on the face of the plat or map identifying the source of the title
commitment or other title evidence provided pursuant to Section 4, and the
effective date and the name of the insurer of same.
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The concept of the surveyor’s report has been the topic of a number of articles and columns over
the years. In addition, at least several states - Indiana and West Virginia - have administrative
rules requiring that a surveyors report be included as a part of a boundary survey. A number of
other states and the 2016 Minimum Standard Detail Requirements for ALTA/NSPS Land Title
Surveys have standards that strongly imply or require that certain matters related to the survey
should be explained on the face of the survey.

There is a wide range of opinions on what should be contained in a surveyors report even
amongst the various state laws. In series of five articles in The American Surveyor magazine
(February through October 2008) Knud Hermansen, professional land surveyor, professional
engineer, attorney at law and professor in the Surveying Engineering and Construction
Management Technology programs at the University of Maine, went into great detail in outlining
the content that he suggests a surveyors report should include.

Primarily, the surveyor’s report should be a tool of communication — to their clients, their peers,
and even to themselves for future reference. Errors and Omissions insurers will readily
volunteer that most liability claims result, or at least are seriously exacerbated, by a lack of good,
well-documented communication between the client and the surveyor.

It can be documented that those who tend to migrate into the surveying and engineering
professions are generally not good communicators; they tend to be technically good at whatever
they tackle, but they are not renowned for being communicators. By giving the surveyor a
technical ‘venue’ to document his or her work, the surveyor’s report can; however, in the end,
serve as a good communication tool.

Common Themes

The common thread of the various standards calling for or implying the need for a surveyors
report has to do with documenting the basis for the surveyor’s opinion as to the location of the
boundary lines and corners.

e Indiana —the surveyor must prepare a surveyors report that “explains the theory of
location applied in establishing or retracing the lines and corners of the surveyed parcel.’

e West Virginia — the surveyors report is to include a “summary of the research and the
weight given to the significant documents” and information on “...conflicting evidence
and encroachments, overlaps or gaps and how they were resolved.”

e (California —a record of survey must include “data necessary for the intelligent
interpretation of the various items and locations of the points, lines and areas shown...”

e ALTA/ACSM Land Title Surveys — “All evidence of monuments found beyond the surveyed
premises on which establishment of the corners of the surveyed premises are dependent,
and their application related to the survey shall be indicated.”

e Pennsylvania — “A separate written report should be made whenever the results of the
survey require explanation, and include (a) all the pertinent facts and an analysis of the
facts, and (b) the conclusion drawn or opinion derived from the facts.”
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Other Content

Indiana goes further, requiring - as one of the original authors of those standards used to
say - that surveyors start telling the truth about boundaries. The Indiana Administrative
Code states that the surveyors report must give ‘“the registered land surveyor’s
professional opinion of the cause and the amount of uncertainty in [the boundary] lines
and corners because of the following: (A) Availability and condition of reference
monuments, (B) Occupation or possession lines, (C) Clarity or ambiguity of the record
description used and of adjoiners’ descriptions and the relationship of the lines of the
subject tract with adjoiners’ lines, and (D) The relative positional accuracy of the
measurements.”’

For his part, Hermansen suggested in his articles that the surveyors report include a wide range
of information including:

1. Information on the location of boundaries and corners
a. Historical boundary information from the client’s and adjoiners’ chains of records
b. A summary of information discovered in the field
c. “Rational and reasonable” arguments which were the basis for the surveyor’s
opinion
d. Identification of the rules of construction that controlled the boundary resolution
e. The present monumentation of the corners
The communication of information regarding encroachments, gaps and overlaps
Limitations to the surveyor’s services
Frequently Asked Questions
Administrative Information

okrwn

Possible Format

The introductory information in a surveyor report would logically contain information related to
the project such as a preamble, perhaps identifying the purpose for the survey and summarizing
the work undertaken, and identifying the standards under which the work was performed. This
might also be the place for documenting what Hermansen calls ‘administrative’ items such as
confidentiality and copyright statements, a list of who worked on the project, where the project
was located, what equipment was used, etc.

The body of the report should contain information related to the records searched, the evidence
recovered and the decisions made to resolve any conflicts in retracing or establishing the
boundary lines and corners. This could include the appropriate comments on uncertainties that
result from conditions beyond the surveyor’s control, such as those created by problematic
controlling monuments, encroachments, misclosure in the record description and overlaps with
adjoiners.

As Hermansen suggests, the surveyor report is an excellent place to list out any limitations,
qualifications or disclaimers to the work rather than scatter them across the face of the survey.
Qualifying the source of certain records, noting that the survey did not include wetlands
delineation or flood determinations, and disclaiming any information on underground features
might be logical items to make note of.

14



Hermansen also proposes the unique and intriguing idea of including a set of frequently- asked-
questions in the surveyor’s report.

Client/Surveyor Communications

About 90 to 95 percent of all surveyors are ‘technically-oriented,” not ‘people-oriented’
persons. They would rather deal with things, than people. As a result, they would
generally rather not have conversations with clients - or anyone else for that matter. This
tendency can result in all kinds of otherwise avoidable problems such as in collections,
dealing with problems situations or clients, and — in the context of this program —in
making sure that clients do not misinterpret the results of a survey.

Surveyors might think about client communications in terms of them being technical
endeavors, not social engagements. That may help, but only if the surveyor can also
avoid the techno-jargon that they are prone to, and consciously think about speaking in
non-technical terms. It does not help if the surveyor overcomes his or her technical
tendencies and actually has a conversation with the client, but the client walks away
having no idea what he or she has just been told.

The articles on the following pages from American Surveyor Magazine are
reprinted with the permission of American Surveyor Magazine and the
respective authors.
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SurveyReports

Preparing a Survey
Report—The Focus

OINE States ToquIne SUrvey
repors. All surveyors
should consider preparing
survey reports at the cul-
mination of a reracement
survey. Unformunately,
the preparation of a survey report is not
covered in most academic programs and
15 seldom adequately explained in the
apprenticeship period prior to profes-
sional licensure. Accordingly, many
surveyors seek guidance when preparing
B SUTVEY MEport
There is no mandatory formar for
survey reports. Contents ofien vary
depending on the whim of the surveyor.
Muost surveyors agree that the survey
report should provide an explanagon or
rationale for the surveyor’s opinion. (The
SUTVEYDT's Opinion is summarired on
the plat and narrated in the descripgon.)
Accordingly the survey repor should, at
the very least, provide a clear, complete,
and concise basis for the surveyor’s
opinion on the locagon of the corners and
boundaries that are shown on the plat.
The following example format
incorporates five parts. First, it sum-
from the chent's and adjoiner's chain of
records. Second, it provides a summary of
informanon discovered in the feld. Thind,
it prowides both ranonal and reasonable
arpuments leading w a logical basis for
an opinion. Fourth, it states the rules of
construction that conerol. Finally, it smates
the present monumentation of the comer.
Conzider the following example, where
monumentaion that appears to be the
original monumentaton was found:

CORNER 3

Comer three is the norttwestarly cormer
of the client's parcel. The comer was
created during a division of property by
Owen King in 1903 and first described
in deed book 343, page 19 (operative
convayance). The comer was marked
and described by a “blazed sugar
maphk" in the aforesaid deed and
subsequent deeds in the chain of
records. In 1968, the description of the
cornar monument was changad to ba
a "maple stump” describad in deed
book 1832, page 120. Later deads also
call for a "maple stump,” including the
presant conveyance.

Adjoining records starting in 1012, as
first cited in deed book 384, page 321,
call for a “sugar” to mark the comer.

A diligent search in the area revealed
a badly decomposad 38 inch diameter
Sugar Maple stump. A 12 inch hemlock
trea with three 45 year old blazes face
the sugar mapke stump. (The aga of the
blazes was doterminad by a boring into
the tree.) The hemlock is 9.8 feet from
the stump.

The maple stump marks the comer
lecation. The maple stump is the
original maple based on the appear-
ance, size, species, and the apparent
age of the stump. The presence of
blazes, age of blazes, and orientation of
the blazes on the hemlock tree strongly
suggest the hemlock is a withess to
the maple's location. Finally, them is
reasonable comelation between record
and retracement measurements from
othar cornars maasurad to the stump. A
reasonable and rational analysis of the
information lead to the logical conclu-
sion that the stump is more likely than
not the remains of the “blazed sugar
maple” cited in the operative dead.

The rules of construction fix the loca-
tion of the corner at the position of the
original monument cited in the operative
conveyance (i.e., the maple stump).

A 5/8 inch diameter rod, 3.5 feet long
was placed in the middle of the stump.

>> By Knud E. Hermansen, PhD, LS, JD

Displayed with permission « The Amevizan Surveyor « February « Copyright 2008 Cheves Media « s dmerisr.om
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Thee rod is topped with a yellow, plastic
cap containing the surveyor's name and
licensa numbar.

B The following is an example narrative
in the survey report where monumenta-
tion is found that is not the onginal

monumentation but accepeed as marking

the corner:

Cornar one is the southweastarly corner
of tha client's parcel. The cormer was
created during a division of property by
Owen King in 1903 as first described
in dead book 343, page 19 (opeara-
five conveyance). According to the
operative conveyanca, the comer was
marked by a “post.” Subsequent deeds
in the chain of records continue to cite
a “post” to mark the comear.

Adjoining records starting in 1912, as
found in deed book 384, page 321, call
for a “cedar post” to mark the comer.

A diigent search in the ama using a
metal detector revealed a 1-inch iron
pipe buried 0.2 feat under the ground
surface. The pipa is sumoundad by
stones ranging in size from 5 to 10
inches. Rusted remains of a barbed
wira fance weare discovered on or near
the pipe extending toward comer 2 and
cormer 6. Remains of the fance found
in living trees indicate the fence was
erected more than 70 years previously.

The westerly neighbor, Julia Smith,
who has lived on the neighboring prop-
erty for 52 years, states the stones wore
known to mark the common comer all
the time she cwned the proparty. She
states that her father, who owned the
propearty previcus to her ownarship,
believed the stones marked the comer.

Long standing and uncontested
acceptance that an object marks a

comer suggests that the object does

in fact mark the oniginal location of the
comer. Furthermore, given the closa
proximity of the dates when the post was
placed and when the fance was erected,
it i= a logical and reasonable assumption
that the bulldans) of the fence saw the
post and built the fence to conform to
the location of the post. Therefora the
fance serves as evidence of whera the
post formery stood. There is reasonable
comelation betwean the record measura-
mants and refracemeant measurements
from other comers o the stones.

Basad on the long standing accep-
tanca of the stones as the comer, close
conformity to long standing possession
lines, and reasonable comealation
betwean record and retracemeant meaa-
surements from other comers maka it
mora likaly than not that the pipe and
stonas are in the former position of the
“post” or “cedar post.”

Tha rules of construction fix the
location of the comer to be the position
of the criginal monument [“post”) cited
in the oparative conveyanca.

A 5/8 inch diameter rod, 3.5 feet long
was placed in the middle of the pipa
and stones. The rod s topped with a
cap containing the surveyor's name and
licensa numbear.

B Finally, consider the following
example where no reliable monuments-
tion is found and the comer location is

fixed ]:P}I other methods:

Comer five is along the easterly side of
the client's parcel. It was created during
a division of property by Ebonezer Liam
in 1878 a= described in dead book 103,

page 78 (operative conveyanca). Tha
description calls for a “post” in the

aforesaid deed. Subsaquant deeds in
tha chain of records continue to call for
a post to mark the comer.

Adjoining records starting in 1881, as
found in deed book 103, page 102, also
call for a “post” to mark the comer.

A diligent search in the area failed
to reveal the remains of a post or any
indicia of possession that would rea-
sonably conform to the record bound-
ary. A 7/8 inch diameter reinforcing rod
protruding 1.4 feat above ground lewvel
was found in the area. The reinforcing
rod appears to be recently set. The
person who set the rod is unknown.

The location of the post was reas-
tablished using record measurements
measured from undisputed comers
after cormaction for magnetic change,
The former position of the post is
established 517" 20° 30"E 12.32 feet
from the rod found.

A 5/8 inch diameater rod, 3.5 feet long
was usad to mark the comer. The rod
is topped with a yellow, plastic cap
containing the surveyor's name and
license number.

B Boundanes can be similarly deale
with in the survey repore. Consider the
example where a blazed line is the best
evidence of the record boundary as the
following example shows:

BOUNDARY 3-4

Boundary 3-4 is along the northerly side
of the client's parcel. It was croated
during a division of proparty by William
Long in 1812 as first described in deed
book 408, page 523 {operative convey-
anca). The description calls for the
boundary to be “South 77 & 1= dogrees
East a distance of 16 and %:rods along a
wall and blazed line.” Adjoining records
continue to cite the aforesaid coursa.

Displayed with permission « The Amemizn Serveyor « February « Copyrighe 2008 Cheves Media « s Amerirrs.om

17



LOCATE WITH
ONE HAND
TIED BEHIND
YOUR BACK.

T THAT YOUFT WIAKT T, BT THEL POINT 6 Yi0U GAR.

Magna-Trak’

* Membrane Switch Pad

= Large LCD Display
= Eraze Function

Magnal\/X

Masonry Nails

« Superior Magnetism

CST/berger

Mo Dna Manaures Up . Variawde

www.cstsurvey.com

The client's records starting in 1945,
as found in deed book 410, page 92
cite the boundary to be “North 76
Wast, 16 rods..."

A diligent saarch in the area revealad
the remains of a stone wall beginning
and axtending 120 feet from comer 3
toward comer 4. Two maple trees (30
inch diameater and 25 inch diamatear)
with blazes wars found betwesan comer
3 and corner 4.

As aresult of the call for "along a
wall and biazed ling,” the boundary
follows the wall and those treas with
blazaes. The adjoining boundary calls for
a straight line and causaes minor gaps
and overlaps whera tha wall and blazes
depart from a straight line.

Thea departura of the wall and blazes
from a straight line betwean comers 3
and 4 are less than two feat.

The siraight-line retracemant
maazuramant for boundary 3-4 is 365
12" 32°E, 266.57 feot. The refracement
direction is basad on true north.

The record directions are based on
magnetic north. The declination is
approximataly 11°E.

Given the lack of skill and formal
fraining in many aarly survayors,
unsophisticated equipment employed
by the surveyor, lack of pracision,
and change in magnatic north over
time, thera is reasonable correlation
betweaen record and retracement
measuremants.

B The next example explains a bound-
ary that is not governed by other calls or
lines of occupadon:

BOUNDARY 1-2

Boundary 1-2 is along the westerly side
of the client’s parcel. It was created
during a division of proparty by Owean

King in 1903 as first descrbed in deed
ook 343, page 19 (operative convey-
ance). The description calls for the
boundary to be “North 17 & 3% degrees
Wast a distance of 12 and ¥z rods." In
1968, the boundary was cited to be
“North 17 degrees 15 minutes West,
204.5 foat” as described in deed book
1832, page 120. Subssquent deads cite
tha last mentioned coursa.

Adjoining records starting in 19412, as
first cited in deed book 384, page 321,
call for “North 18" Wast, 12 rods."

The boundary was ficed to be
a straight line between the comer
monuments.

Thea remains of a fence begin at each
comar and maander on or near the
record boundary. The fance departs
from the boundary by as much as 2.6
feet as measured perpendicular from a
straight line betwean comers 1 and 2.
(Seo discussion on occupation lines in
this report)

The retracemeant measuremant
betweon comer 1 and comer 2 is
Morth &' 56° 33"West, 204.83 foet. The
retracement direction is based on true
north. The record directions are based
on magneatic north. The declination is
approximataly 11°E.

Given the lack of skill and formal
training in many aarly survayors,
unsophisticated equipment employed
during the original survey, lack of
precisicn in the maasurements, local
magnetic attractions, and change in
magnetic north over time, there is
reasonable comelation between record
and retracement measurements.

As the previous examples are meant
to llustrate, the report atempts to com-
bine relevant background mformanon,
along with field and record information,
coupled with reasonable assumpdons
that can be used to form a logical and
rational opinion based on the rules of
ComstrucHon.

Starting with the above examples, a
practitioner can modify the language
to fit cheir own style of writng and
conform o the facts and information
found in the records and at the sm:_./;

Kn

ud Hermansan &

¥
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SurveyReports

Preparing a Survey Report
Encroachments, Overlaps and Gaps

n my previous article [February

2008], 1 discussed reporting

opinions on the locaton of

corners and boundaries. In

this article, I will discuss how

SUrVEYOrs CAN CoMImumcae
encroachments, gaps and overlaps in a
SUrVEY TEporL.

Major encroachments and overlaps
are ordinarily shown on the plat w
ensure chients are made aware of them
and emphasize their impornance and
mpact on the cient’s properry. Yer,
there are numerous situations where
encroachments, overlaps, and gaps can
only be reported or reported in deil in
& SUrvey Teport OF SEParate Communica-
tion to the client.

Tipically, gaps do not need w be
reported on the plat if they can be
identified and explained in the survey
report. Gaps often provide the client
with an opporunity to perfect ttle w the
gap in their favor. Hence, there is some
modivation to keep the presence of a gap
confidentizl. It is much easier w keep
information on a gap confidennal when
it 15 identified in the survey report rather
than disclosed on a plar-especially where
the plat has wo be recorded or will be
given to third parties.

Orwverlaps and encroachments are
often identified only in reports where
the encroachment or overlap is so minor
that reporting their disclosure on a plat

would give the encroachment or overlap
maore credibility or cause the client
maore concern than warranted by the
simation. Given the lidgious nature of
many people at this period in dme, all
encroachments and overlaps, no matter
how minor, should be reported o che
cliene. Yet, common sense and prudence
suggest that the repordng should be
done in a manner that will not cause
undue concern or panic with the clienc.

Some rypical simations often encoun-
tered by surveyors where the encroach-
ments or overlaps are minor incude: 1)
The neighbor's unlity line, extending
berween the neighbor’s house and pole a
the road, crosses a corner of the client's
property. 2] One deed calls for a straighe
line and the adjoining property calls for
the boundary to follow a feature such as
a fence, wall, ridge, stream, etc., and the
feamre meanders back and forth across
the straight line by some small amount.
3) A minor or temporary encroachment
sudiasag,ald:nplm burn barrel, paper
b, ete., & across the boundary.

In some cases, a.dl.cmma\rhm[ur
the surveyor believes) the encroach-
ment, overlap, or gap should remain
confidential. While surveyors do not

have the privilege of keeping com-

mumnicanons confidendal, it & far casier
to keep information thar is disclosed in
a report confidendal as opposed w the
simation where the same information
were to be shown on a plat— especially
jurisdictions where plats are required o
be recorded.

This situation could anse where the
client is discovered to be encroaching on
the neighbaor or have the junior tile in
an overlap. If the client is in possession
of the overlap or the client is encroach-
ing, the client may wish o perfect their
utle by adverse possession or prescrip-
ton, in the case of easements. Even in
cases where the client has a superior
claim, the client may not always want
to begin lingaton, confront a neighbor,
or make the neighbor aware of an
encroachment or overlap simply becanse
the client does not want or is not ready
to begin a conflict with their neighbor.

Finally, the surveyor may want to use
the report w0 expand, explain, or discuss
the encroachment, overlap, or gap that
has been idenufied on the plac A plat
can become cluttered and lose its claricy
if the surveyor places mmerous notes
and extensive explanations on the plac.

>> By Knud E. Hermansen, PhD, LS, JD
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A useful format for disclosing
encroachments, overlaps, and gaps is w:
1) idenafy the locadon, 2) describe the
extent, 3) discuss the basis, 4) explain the
ramifications, and 5) suggest one or more
courses of action the dient can mke.

Consider the following examples:

OVERLAP & GAP, BOUNDARY 3

3 Oak Tree

513°% 22" 42'W
214.05 fr.
299.12 ft.

Overlap (5397 sf) i

59% 37 15"W
85.20 fi.
59* 37° 15°W
245,74 ft. - BLl.33ft.
Gap (48 sf)
513" 12" 12"W
1584.45 fi.
i
4 Stone
Between boundary 3-4 thera exist an
apparent overlap and gap as shown in

the figure above. The overtap and gap
result from your deed description for
boundary 3-4 which states: °...marked
oak, thence 52 15'W, 543 fect toa
stone...” and your neighbor's descrip-
tion for the boundary which states: “...
planted stone, thence N2 30°E, 545 feat,
following a fence, to a red oak...” Your
neighbor's deed was tha first convey-
ance that was recorded without notice
of an earlier conveyance from a commaon
gramtor and may have senior itk to the
overtap. The fitle to the gap & more Bkely
than not retained by the common grantor
and resides with the common grantor or
his assigns or succassors-in-titke. Whilke
these gaps and overlaps ara minor and
would not concearn me if | were in your
stead, you may take action to meeat your
own satisfaction. If you have questions
on the ramifications or dealing with this
gap or overiap, you should consult an
attorney exparienced with real estate
problems.

ENCROACHMENT AT CORNER 5 ENCROACHMENT PAPER BOX

Residence

An apparent encroachment axists

near comer 5. The figure locates and
describas an encroachment by a

ufility line banefiting your neighbor’s
residence. The apparent encroachment
iz composed of a ufility line going

from ufility pole #315-5 (along Parker
Avanue) to the northeast comer of the
neighbor's housa.

A diligent search of the public
records failed to reveal an easement
or recorded license for the utility line.

A latter to the ufility company soek-
ing information on the line has gone
unanswaned.

If tha utility line has or is allowed
to axist for a time peried in excass of
20 yoars, tha neighbor may have the
right to maintain the utility line without
license or parmission.

At this time, it is not known if verbal
permission was given to construct the
line {i.e., parol license). The apparent
encroachment iz minor. Asking the
neighbor to remove the utility line may
causa the neighbor significant expansa
and/or initiate a dispute with the
naighbor.

Should youwish to pursue this
matter or have guastions on the
apparent encroachment’s ramifications
to your title, you should consult with an
attomey expearienced with real estate
problames.

Mailbox

Driveway | PaBRr box

Your paper box is located naxt to your
mailbox across from your driveway

on your neighbor's property. Records
indicate that your title only extends to
the center of the public road. Court
decisions have suggested that private
property permanently placed within the
public road easement is only allowed
in limited cases by permission of the
public or wheare the owner of the private
property owns the feo title {or has
parmission of the feo owner) and the
permanant fixture does not prevent the
safa usa of the easament by the public.

This situation is so common as
to seldom be noticed or attract the
attention or ire of the neighbor.

My experience suggests that this situ-
ation may be safiely ignored in almost
all cases. The location of the paper box,
maintained long enough (L., 20 years),
will likely ripen into a right subject only
to the public sasement.

If you have questions on the
ancroachment of your paper box on
your neighbor's property, you should
consult with an attorney experienced in
real estate matters.

Displayed with permissicn « The Amerioan Survepor « March « Copyright 2008 Cheves Media « e dmeriners.com
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0.31'
Garage
'0.23’
10.0'
Your garage encroaches onto the

neighbor's property as shown in

the diagram. In addition, the garage

is within the building setback area
established by the current zoning for
your municipality. | have no information
on how long your garage has existed
or under what conditions it was built

in its location. These could be relevant
factors in determining a course of
action to take.

In regard to the possible encroach-
ment of the garage onto your neigh-
bor's property, experience suggests
you have three options: 1) First you
can do nothing. If the encroachment is
maintained long enough under the right
conditions, the right to maintain this
encroachment on your neighbor could
ripen in your favor. 2) You can remove
the encroachment from the neighbor’s
property. 3) You can obtain your
neighbor’s consent, license, easement,
or title to maintain the encroachment.
You should consult with an attorney
before taking any action or non-action
suggested above.
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The building satback distance
i= establizhed by the town zoning
ordinance. Building setback distance is
established to prevent fire from spread-
ing through a neighborhood. Many
structures that existed prior to the
enactment of the ordinance are exempt.
Your structure may be exempt depend-
ing on its age or a previous owner may
have obtained a variance. Additional
information will be required in order to
determine if the structure is exempt
from current setback restrictions.

Structures that are illegally located
within the building setback are subject to
removal, fines, or both. In some situations,
a nominal fine or obtaining a variance will
put aside the problem if it exists.

Ordinarily, zoning infringements are
not discovered until the fransfer of
the property (if then). My experiance
suggests that town enforcement of
zoning viclations is passive rather than
active. In other words, violations are
only enforced when brought to the
attention of the municipal enforcement
agent. In most cases, reporting is done
by a disgruntied neighbor.

You should consult with an attorney
exporienced in real estate regarding

information than portrayed on a plat.
Surveyors that commonly use survey
reports often spend a great deal of ame
preparing a good explanation for the
first time: the situation is encountered.
Thereafter, the surveyor can reuse
much of the narrative previously written
when the same or similar situation is
encountered in the fumre. Accordingly,
the surveyor that has another dient with
a strucoure encroaching on the neighbor
will be able to quickly adape the former
explanation into the survey report for
dtpmmdimut&

Knud Harmansen is a profiessional
and sunseyor, professional enginesr,
and attorney at law. Ha is a professor
n the Surveying Enginesaring Technol-
ogy program and the Construction
Management Technology program at
the University of Maine.
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SurveyReports

Preparing a Survey Report
Part 3: Service Limitations

his i= the third article in & senies of ardces sug-

gesting formats and contents of a survey repore

In the first article [Feb. 2008], T discussed report-

ing an opinion on the locaton of cormers and

boundaries. In the second amicle [Mar. 2008],

I discussed how surveyors could communicate
encroachments, gaps and overlaps in a survey repom.

The r report s an excellent media w set forth and
explain in more detail the limitatons of the surveying services.
This section of the survey report, once written for one client,
can be used in survey reports for subsequent clients with
minor adjustments for the current services.

Owdinarily the scope of services is set forth in the contract.
Conversely, the limitatgons are sometimes stated but ofien
implied from the scope of services set forth in the conorac
However, where the client is a layperson, sinply stating what
will be done during surveving services does not necessarily leave
the client with a clear understanding of what was noc done.

Stating the limitatons of the surveying services in a survey
report provides unlimited space w expand and explain
limitatons to the surveying services. This section will educate
the client on lmitatons wo the services that were performed on
the client’s behalf.

Many surveyors atempe o put limitatons of surveying
services on the plar (e, CYA notes). Too many notes or notes
that are too wordy ducer the plar with writing and cause the plat
to Jose the focus and clarity chat s an advantage of a plac. The
old saying thar a *picoure is worth a thousand words™ becomes
meaningless when the picture includes a thousand words.

The general format for prepanng commentary on surveying
service limitatons is w0 introduce the limitanons by stating e

Consider the following example of an inroduction prefacing
the limitarions:

Preamble

You have indicated that the purpose for requesting
surveying services was to locate the boundaries of your
property in order to define the limits of a proposed timber
harvest. Accordingly, the services provided have resufted
in & boundary retracement survey. A boundary retracement
survey is a reasonable opinion on the location of your
boundaries communicated in the form of a plat and marked
on the ground in conformance with mandatory standards
promulgated by the board of licensure. Copies of the
standards can be obtained by following the appropriate
links found at hitp://www.lsm.com/statinfo_himl.

As in any professional opinion, there can be no guarantee
of absolute certainty as explained in Broyles v Brown
Engineering Co, fne. 151 S0.2d 767, 772, 275 Ala. 35,
39 (1963).

“If a civil engineer is employed o locate 2 govemment knd
line betwaen tracts or areas, we submit that he would not
impliedly insure location of the comect line. In determining
this location, it is commaonly known that his [opinion] is
dependent an obtaining a comact starting point for his
survey—a point that is often obscured or is evidenced

by misleading or false marks—marnks that are made by
someona else. An engineer under such circumstances
cannoi ordinarily be expected to guarantes or insure

purpose for the surveying services that were performed. This in definite and positive results.”
turn will lead o the discussion on the limitations w the services.
>> By Knud E. Hermansen, PhD, LS, JD
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The example of the preamble discloses an important lmita-
von of surveying services—there can be no absolute guarantee
of perfection for most surveying services.

The general form and content for explaining limitations
would include the: 1) identty of the limitation, 2) explana-
tion of the limitaton's relevance, 3) statement regarding the
ramifications of the imitation, and 4) advice to the client on
dealing with the limitation.

Limitadons that may be discussed in the survey repor fall
into six categories, with considerable overlap berween the
categories.

The first category of limitaton includes those limiatdons
that are normal and a reasonable part of the surveying services
that were performed. These imitatons are ofien explained in
the surveying report becanse the client or third pardes may not
know they are reasonable and a normal part of the surveying
SETVICES.

Consider the following two examples of common limitations
that often apply to a boundary retracement survey. These
hmitations often go unreported o the dient, leaving the client
under a misconcepton of the reliability of the surveying

SETVICES!

Monument & Corner ldentification

The relevant deed descriptions call for some of your comers
o be marked by stones, trees, posts, or other natural
materials that are not susceptible to detection by electro-
magnetic devices. These materials often decay, are bost to
fire, vandalism, bogging, construction, or become obscure
in the landscape. In some cases the objects are covered
by vegetation deiritus or snow. As a result, the accurate
identification of your comer monument or its former posi-
tion is often difficult or impossible given the lack of reliable
information, evidence lost to time, decay, or deceit; along
with cost and time constraints fixed for completing the
surveying services on your behalf. Every attempt was made,
using the evidence available and adhering to reasonable
standards under the circumstances, to locate the former
position of the monument. Yet, another competent surveyar,
using the same information, may come fo a reasonable

bt different or conflicting opinion. Accordingly, you are
advised to exercise some discretion when cutting timber
uri%mf'nu your property up to the boundary that is now
marked.

Public Record Research

Public record research was conducted to identify and gather
boundary bocation information sueh as bearings, distances,
and monuments that define the limits to your property.

The conduct of the research met mandatory surveying
standards or those standands that 2 reasonably competent
surveyor wiould be expected to comport with in the same or
similar circumstances for the locality where the property i
located. Accordingly, the research that was conducted is not
withaout potential problems or weaknesses.

Records are indexed by past and present owners of your
property making the research tedious and time consuming.
Misspelled names, multiple parcels owned by a person in
your chain of titke, inconsistent procedures for indexing
corporate names, failure to record deeds, title passing by

probate or intestacy, deeds indexed outside of the expected
time period of the index, records that have deteriorated to
the point they are unusable, incomprehensible handwriting,
faded writing, improperly indexed records, ancient deeds
stored in inaccessible locations or unavailable, poor quality
copies of the original, deed books misplaced, and so on,
make a complete and comprehensive search impossible

to complete accurately, costly to perform, and time
consuming.

As a result, emors in the recent boundary description may
be undetected, historical easement conveyances hidden,
and relevant boundary information not recovered, to name
but a few.

To overcome these obstacles, considerable fime and fees
will be required. In the vast majority of cases, the additional
time and cost required will not be worth the additional
informeation, if any, that would be discovered. Nevertheless,
it must be recognized that these circumstances do pose

a risk of inaccuracy to both an attomey's opinion on the
strength of your title and my opinion on the location of your
boundaries.

Additional affirmative insurance coverage can sometimes
be obtained to indemnify you against losses incurred from
ane or more of these happenstances.

“The old saying, ‘A picture
is worth a thousand words,”
becomes meaningless when
the picture includes a
thousand words.”

suilar explinanons falling i e Siidgery of Timiaban
would include researching private reconds, examining
municipal records for utilites and road easements, easements
recorded that predace the boundary informanon, the availabal-
iry of relevant records held in private ownership, the change in
magnetic bearings over dme, uncenainty in measurements dus
to the imprecise equipment originally used along with the lack
of skill and educagon employed by the original surveyors, and
the failure 1y perform a forward search in the public records, w
name a few.

A seoond caregory of limitation that can be discussed in the
survey report are those limitations thar may be reasonable but
mistakenly believed by the client wo be provided or performed
by the surveyor. For example, stating that surveying services
will consist of boundary retracement services often cause some
clients 1o believe thar all boundanes will be located such as
wetland boundaries, 100 year flood plan boundaries, set-back
boundaries, and ezsement boundaries w name juse a few.
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Consider the following example illustrating a limitagon
explanation falling in this category of limitaton:

Wetlands

The identification and delineation of wetlands were not

a part of the boundary retracement services provided.
Federal and state legiskation has defined and established
restrictions for the protection of wetlands. The presence of
wetlands on or near your property will limit or restrict the
use and improvement of your property. If you are contem-
plating the development or improvement of your property
you would be wise to retain the services of a specialist

to identify wettands and delineate the boundaries to the
wetlands. For a fee to be negotiated, this firm will map the
delineation of the wetlands accomplished by a specialist.
You should consult with your state environmental protection
agency for a more detailed explanation on identifying
wetlands and laws meant to ensure their protection.

A third category of limitanon that may be placed in the
survey report are explanations on limitatons resulting from
COMIMOnN misrepresentations of surveying services commumi-
cated o the cient by other professionals. A common example
is the misconception the client ofien has thar the mongage loan
inspection is a survey. This misconcepton is widespread and
iz in caused in part by the fee for the service being listed as a
“survey™ cost on the HUTDY 1A dosing form. Another common
misconcepton is that the surveyor who has performed a record
search will also have examined the tde w the propertyw.

No Title Opinion

The services provided do not include and should not be

construed to be an opinion on the title. A record search per-

formed as part of the surveying services does not substituie
for a title search and 4 title szarch by a title abstractor
does not substitute for a record search by a surveyor. While
baundary information is often found in title documents, the
examination of the same document by the title examiner
and surveyor is different. Title abstractors look at the
parties, interest conveyed, the intent of the parties, recital,
type of deed, consideration, dates of execution, efc. A
surveyor looks at the descripion of the property and other
spatial data bearing on boundaries or use of the land (2.0..
easements). A poor description often passes good title while
a good description may not necessarily pass good fitle.
(ften boundary information is found in plats, miscellaneous
records, neighboring deeds, etc. These records are seldom
examined by a title abstractor. Furthermore, fitle abstractors
usually limit the time period encompassed by a fitle search
beack 40 years or less from the present time period. On the
other hand, surveyors will often search back in time for a
century or more to the first description of the boundary in
order to get original information and identify omissions or
blunders in the current boundary description.
As a result of the record research, an opinion on the record
boundary is presented. An opinion on your title must be
obtained from an experienced real estate attomey.

Limitations that arise as a consequence of the dient’s
intentions comprise a fourth category of imimdon thar may
be discussed in the survey report. This category inchudes
a discussion of services that the surveyor knows should be
considered by the client but the surveyor can not or does noc
want to perform these services for the client.

For example, a surveyor that is performing a boundary
survey for the client who intends o sell a lot, may want w
expressly advise the client that the surveying services do not
include services that the client should obtain before conveying
the lot. These services might include a site evaluation for the
suitability of an on-site septic system, soil survey, engineering
design, public mad access permit, invisible or “dormant”™
easements, roning conswraints, and subdivision resmictions or
limirationes, to mennon a few.

On Site Septic System

The surveying services performed on your behalf did not
include a site evaluation for the placement of a septic
system. The consiruction of an on-site septic system is
required for all residential property not able to be served by
a public sewer. Before the construction of an on-site septic
system can commence, 4 site evaluation must be done by
a person licensed in this state to perform septic system
evaluations. After the site evaluation, a permit must be
sought and issued from the appropriate agency. This service
should be completed prior to conveying the lot. Failure to
perform this service could result in creating a lot that may
not be suitable for residential construction.

Please consult with your local code enforcement officer if
you have guestions regarding on-site septic systems and
what individuals are licensed and able to perform these
SEIVICEs in your area.

W

. . . experience has shown
that surveyors face a

great potential for liability
for not communicating
with the client, not for
communications that the
client chooses not to read.”

A fifth category of limitagon that may be covered in the
survey report are oommon problems that often give rise w
expensive lingadon involving the surveyor through no faule of
the surveyor. Many of these situations appear to have arisen
through legislaton meant w protect the environment, buyer, or
government. Closing agents and lending instimitions may not
know about the legislanon, understand i, or have designated
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another professional to check on the application of the legisla-  common boundary and then asking the surveyor to verify
tion o the property. More ofien than warranted, the surveyor  the client's opinion (making the surveyor appear to be either
discovers they are the ones designated by the dosing agent to a *hired gun” for the chent or angenng the chent to the pont
check on the matter but only after the surveyor has completed  payment for services is not forthcoming when the client’s
the surveying services. Right or wrong, the surveyor i treated  opinion is shown to be wrong).

like the grade school teacher who is expected vo spot child

abuse among the students in her class even though she has

never been trained as a sodal worker Road Width

Examples of this category of imitaton incude warnings In order to reduce the fee for surveying services, you have
of inchoate mechanics Liens; underground utlities, invisible specifically requested that | not examine the town records
or *dormant” easements, grave sites, significant archeological now archived at the state capita. Tedious and time-
sites, historical sorucmures, significant or endangered habitat! consuming research is necessary to determine if the public
species, malfunctioning septic systems, zoning violations, and road bordering your property is described in these historical
hazardous waste, w name a few, municipal records. This research would be necessary to

determine if & width different from the presumed width of
three rods (set by common kaw) should be used. Public read

Underground Utilities information is commonly located in the historical town meet-
The surveying services did not include the identification, ing minutes of the current town or the municipalities that
detection, or location of underground wtilities on your are a predecessor to the cument town. In my expenence,
property. Disturbing underground ufilities may result in hefty approximately 40% of public reads have a width more or
penalties and damages you will be liable for. Before digging less than three rods (49.5 feet). The most common widths,
or excavating on your property you are reguired to check for aside from three rods, are two rods (33 feet) and four rods
ihe presence and mark the location of underground wtilities. (66 feet). It is not wnusual fo have a width of six rods (99

: _ for 4 public road. In one case, 2 rogd width of sight rods
Before excavating or digging, call 1-688-digsafe. ﬁgg feet) s created by a municipality. The width of the

public road could affect the building set back locstion and
the area that may eventually be devoted to use of the public
Client specific limitations comprise the sixth and final thoroughfare without compensation to you for damage to
category of limitation thar may be discussed in the survey your property that is located in this area.
oy, revening e surocyes o prapety and Suceesully  100id creatng e probems when Geeloping your
completing the surveying services on behalf of the client in an mm-““ﬁ““m'm_ e necessary research
efficient and tmely performed, obtain affimative title insurance coverage (if
Imannen possible), presume a warst case scenario when developing

Siruanons falling within this category often arise, yet - .
vary gready. In onc situation a surveyor may be asked to the property, or consult with an attorney for further options.

rely entrely on the research performed by someone else (a

non-surveyor) or limit the research to a certain time period

regardless of where the evidence might lead. Surveyors While a discussion of limitations in the surveyor's repart

have been asked to stan and complete surveys in the winter could never cover all limitadons, it is wise to oy and cover as

where deep snow make monument detection difficule, if noc many limitations as possible. Undoubeedly, the length of this

impoesible. There are numerous clients who insise on starting:— section precludes many clients from reading it. Nevertheless,

logming or construction before the survey is complete thereby experience has shown that surveyors face a great potential for

chancing the destructon of field evidence or making dhe liabality for ot commumnicating with the client, not for com-

surveyor's field work much more difficult and cosdy. It is mmucsnunslhmdl:dmud‘lma:smtturcad‘/i
common for surveyors to be asked tw perform ALTA/ACSM
land dtle surveyors in a resmicted time period, yet the record Knud Hermansaen is a professional land sunveyor, profes-
information is delivered just before the documentation is due sional enginesar, and attorney at kaw. He is a professor in
from the surveyor. Many surveyors can share the experience of  the Surveying Engineering Technology program and the
being asked w survey for a dient who has already inflamed the  Construction Management Technology program at the
neighbor (indeed, neighborhood) by marking the (supposed) University of Maine.

Your comments and suggestions are valuable
to us—feel free to let us know what you think.

You can reach our staff and coniributing writers through the
online message cemter at: Www._amesisun.com

The American Surveyor | 805 West Seventh Street, #331 | Frederick, MD 21701
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surveyReports

Preparing a Survey Report
Part 4: Frequently Asked Questions

his is the fourth article
in a series of articles
sugresting formats and
contents of a survey
report. Previous articles
dealt with opinions on
the locavon of corners and boundaries
[Feb. 2008]; encroachments, gaps and
overlaps [Mar. 2008]; and limitations of
the surveying services [Jun. 2008]. Ths
article will discuss using a portion of a
survey report oo deal with Frequendy
Asked Quesdons (FAQs) from the clienc

Surveyars that choose o indude this
secton in a survey report will ofien
inchude some of the conents thar would
have been covered in other secions of
the survey report.

The reason for including this secoon =
to anticipate questons that a dient might
ask the surveyor. It does not ke much
time in practice for surveyors w hear the
same questions from different chients.
Surveyors can use a section of the survey
report to andcipate and answer questdons

the client may have in regard w the
services performed.

Caonsider some frequently asked
questons thar are common on almost all
boundary retracement surveys.

Omne frequendy asked question is why
there is a difference between the record
or deed distances and the retracement
distances shown on the plat

Why are there differences between
the record distances and retracement
distances?

When comparing the boundary distances
stated in your deed with the distances
shown on the plat, you will discover
difierences between the measurements.
Differences are common, especially when
there is a long period between the last
survey and the current survey. In fact, it
wiould be unusual not to have differences.
The differences wsually arise from one or
more of the following sources:

Skill The distances stated in your deed
were measured by individuals that
more likely than not lacked training and
experience in making measurements. i
was not uncommon for surveyors to rely
on local help, such as the client and a
neighbor, to handle the chain or tape to
perform the measurements. Procedures
necessary for precise measurements
were ignored or not known.

Uncorrected Errors Many emors that
are now taken into account when
measuring distances were ignored
or not accounted for in the original
measurements. For example, it was
commeon for chains or tapes to be lkaid
on the ground or measured along the
&lope rather than elevated so the tape

is horizontal. Tape corrections were
ignored. Links in the chain became
wom and siretched without compensa-
tion made for the strefched links.

Equipment The equipment used by the
onginal surveyors was often unable

to measure the distances as precisely
as curent equipment. A chain was
composad of links no smaller than 0.66
feet (7.92 inches). Often the surveyor
measured to the nearest half a rod
(mpproximately 8 feet). In some cases,
no equipment was used and distances
only estimated—often occurring when
crossing wide streams in the wintertime
or bogs in the summertime.

Similar to the explanation for differ-
ences in distances is the queston that
ofien arises secking an answer for the
difference between record bearings and

retracement bearings.

Why are there differences between
the record bearings and retracement
bearings?

The bearings shown on the plan differ
from the bearings stated in your deed
description. The kack of skill and
imprecise equipment (compared to the
present equipment) explained previously

>> By Knud E. Hermansen, PhD, LS, JD
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for the differences in distances account
for some of the difference between
bearings. In addition, the change in
magnetic north over time also accounts
for some of the difference. Local
attraction (ocalized magnetic pull) also
accounts for some difference. However,
the bigoest difference resulis from the
dissimilarity between frue norih (ligning
with the axis of Earth’s rotation) that is
used as the basis for the bearings in the
current survey and magnetic north used
as a basis for the bearings in the deed.
This difference is known as the magnetic
declination. The magnetic declination

is approvimately 20 degrees for the
location of your property and at the time
that the original survey was performed.

Another frequently asked quesdon
that = similar w the previous questons
is why there is a difference beoween
the area stated in the deed and the area
shown on the plat.

Why is there a difference between the
deed area and area shown on the plat?
Areq is calculated from the distances

and directions. {In some cases, the area
cited in the deed was estimated rather
than calculated ) Therefore, differences
between refracement measurements
and record measurements will resuit in a
difference between the area stated in the
dead and the area shown on the plan. In
a few cases, only the net (neat) arza was
shown rather than the gross area. The net
area wiould exclude the ares under roads,
easements, bogs, efc. In other words, only
the area that could be used for usual and

Another topic drawing questions from
the client concerns the boundary shown
o the plan versus what the client owns.
Often the surveyor discovers that pos-
session or use of the client's property (or
on behalf of the client) does not conform
to the record information. Clients often
have difficulty understanding that the
exeent of ther dtle and rights do not
always conform e the boundaries se

forth in their deed.

Aren't the boundaries shown on
the plat also the boundaries to the

property that | own?
The boundaries shown on the plan

represent the surveyor's opinion on the

location of the record or deed boundary.
These boundaries may not conform to
your ownership boundaries. Your deed is
only evidence of your title, not proof of
your title. Various legal doctrines such
a5 acquiescence, adverse possession,
ete. may result in the location of the
ownership boundary residing in a dif-
ferent location than the record or deed
boundary. In some cases, a common
orantor mistakenly conveyed part of the
same property to different people. These
are some reasons why title insurance is
often recommended.

Clients will often queston why the
surveyor shows fences, areas of use,
feaiures, eic., when the dient wanted
only a boundary reoracement survey

(that i=, only their boundanies shown).

Why does the plat show fences, trails,
roads, utility lines, and other features
or areas of use?

|Js2, occupation, or possession that does
not conform to the record boundaries or
deeds may give rise to certain adverse
rights or conflicting title that & not
reflected in the records (or reconds
discovered within the time frame of

the research). In some cases where

the use or occupation is within the
boundaries, the structures or use violates
building set back distances or other
zoning restrictions. As a result of the
Lse, or possession, the visible occupation
or use is shown on the plat.

Common problems encountered by
the surveyor often result in common
questions that can be answered in this
section of the survey report.

What should | do when (if) my
neighbor's surveyor does not agree
with the survey that was performed
for me? (that is, the common bound-
ary shown on the plat is different
from where the neighbor's surveyor
shows the common boundary)

It is not unusual for two surveyors
looking at the same information to
armive at different opinions. Conflicting
information, the disappearance of
boundary evidence, and 50 on make
an opinion anything but certain. Any
potential boundary dispute must

be discussed with your attomey.

Experience indicates that you generally
have four choices: 1) You can accept
the neighbar’s claim. While this choice
may result in the possible loss of some
title or rights, the loss may not be
worth the cost to setile the dispute.

2) You can talk to your neighbor and
negotiate a compromise over the
difference. The compromise may be

as simple as splitting the difference

or paying the neighbor to recognize a
|particutar boundary. While negotiation
is often successful, attempts at
negotiation or compromise will
sometimes result in heated words and
increased animosity causing what the
negotiation was meant to prevent—
costly litigation. 3) You can litigate with
your neighbor and attempt to have the
court determing the comect boundary
location. Litipation costs gEreed
510,000 without guarantee of success.
The complexities of boundary litigation
often overwhelm a judge or jury.
Decisions are made despite the fact
that the judge or jury are confused.
More people than not are frustrated

by the cost and slowness of litigation,
even those that are successful. 4) You
can agree with your neighbor to submit
the contentious difference to altemate
dispute resolution (ADR). This option
may include mediation or arbitration.
Arbitration is equivalent to hiring a
judge (or third surveyor) and agreeing
to be bound by that decision. Hiring a
judge or third surveyor is often far less
expensive than the normal litigation
process and is usually much quicker.

There are mumerous other topic areas
that can be dealt with in chis section.
Consider a few of the common questions
heard over 35 years of pracuce:

W Can | replace the monuments you set
with other objects?

M Can | put a fence on the boundary you
marked or do | have to keep it back
from the boundary?

B Can | hammer the pins you set so the
entire length of the pins are below the
ground surface?

W Will you know if the comer pins
are moved?

W i the pin is removed later, do you
replace them for free?

W Should | replace the ribbon that you
have hanging around my property?
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M | had a title search done when |

W How can | maintain the visibility of my
comers and boundaries?
W Why did the survey cost so much,

you were only surveying for a couple
of hours?

bought the property, so why do you
have 1o perform research too?

W How come two surveyors can't agree
on the same location?

=

PACIFIC CREST

Reach the summit of
wireless communications.
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Gusswm-gmd-mpeuﬁcoestuup-mm-mm’
When every step of the woy is measured in success or faillure, you cn rely on

,JHEBESTIN

POSITIONING DATA LINK SOLUTIONS
Pacific Crest’s High and Low Power Positioning Data

power-efficient, Padific Crest POL designs are known
around the world as the standard in wireless
communications with the largest instalied base in the

geomatics industry.

It does not take much time in practice
for surveyors to hear the same
questions from different clients.

M Should | record my plan?

Do | have to record my plan?

M Can | cut the trees that are on the
boundary?

W Why did you have to cut some of
the vegetation on my property?

M Can | get more pians later if |
want them?

M Can | use this plan to subdivide
my property later?

W How long is this survey good for?

W Why did you put (that ugly) orange
paint on my comer monuments?

M Should | paint the blazes on the trees
that are around the comer monument
and along the boundary?

M Is this plat all | need to develop
my property?

W \Who else will know about the
information on the plan?

M i | record my plan will my neighbor
be required to recognize the boundary
shown on the plan?

W If you survey for my neighbor,
will | get some of my fee back?

Not all of these questions are necessarily
appropriate for the contents of the survey
report. There are many other questions
that can be added to this list. The point
is, this section of the report can be used o
answer common questons and educate
the client about the services provided and
the boundary that was recstablished.

Ongce the surveyor has developed a
good written response w a common
question, the response can be used again
and again for other clicms,/&

ssional

Knud Hermansen is
and survayor, p
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SurveyReports

Preparing a Survey Report
Part 5: Administrative Information

his is the fifth and
last article in a series
of amicles suggesting
formars and contents of
a survey report. Previous
articles dealt with
opinions on the locaton of comers and
boundaries [Feb. 2008]; encroachments,
gaps and overlaps [Mar. 2008]; limita-
tions of the surveying services [June
2008]; and frequendy asked questons
[Aung. 2008]. This article will discuss the
administrative parts of a survey report.
Administrative information is
provided, n part, for the dient’s benefit.
Mure important is the need to refresh the
surveyor's memory (or educate another
surveyor) years or decades later. The
administrative pars of the survey report
are generally placed in the firse part of
the report and the last part of the report.
The first part of the report that covers
administration matters is the cover of
the survey report. The cover should
include the type of surveying services
(&g, Retracement Survey), the clients
name, property location (f.e., street,
municipality, county, and state), project
number (e.g., 08-3-232), date or penod
when the services were performed (eg.,
June - July 2008), a statement of confi-
dentiality if appropriate, edition number
(&g, Edition 1), copy number and vocal
numbser of copies (eg., Copy 1 of 4),
and notice of copyright (eg., © 2008
Kmud E. Hermansen). The surveyor's
seal and signatre can be placed on the
cover, the last page, or both. Mamy of
these items of mformation can be very
IIMOTLATIL.
The statement of confidentality
should be used spanngly—only when and
if the client demands confidentality or

the practigoner can reasonably assume
the client would want informaton to
remain confidenial.

Some or all the information in this
report is CONFIDENTIAL and may
not be disclosed without the client's

permission or proper legal demand.

The surveyor has no common law
privilege of dient confidentality such as
doctors enjoy with patients or lawyers
enpoy with their cients. Confidenualivy
is limited and ordinarily established by
contract with the client. In some cases
demands for confidendalicy from the
client may prevent the surveyor from
working for the neighbor or successors
in interest. Designation of the report as
confidential may limit or prevent the
fow or sharing of informadon between
surveyors that many surveyors enjoy.

On the other hand, a survey report
is seldom recorded and can be used
notfy and explain problems that the
client may not want disclosed o third
parties. For example, nodce and details
of a damaging problem can be moved
from the plat to the report in order w
protect sensitive informacion. Where
important or sensiove nformation is
placed in the survey repor rather than
on the plat, a note should be placed on
the plat 1o couple the report w the plac

Important and relevant information
can be found in the survey report. Do
not use or rely on this plat without
reading the survey report.

Placing a note on the plat that refers w
the survey reporn for important informa-
tion does not require the surveyor
disclose the survey report wo individuals
that have or obtain a copy of the plac

The edition number is used o track
changes made wo published repores. IF
the surveyor has published the report
and later makes changes and republishes
the report, the edition number can be
changed w identfy the earlier from the
later publications. Some surveyors prefer
to use a date of publication rather than
an edition number,

The surveyor can keep wack of
the copies by assigning a sequential
number to each copy made of the report.
Idennfying the number of copies made
and who received a particular copy is
used o rack the source of unauthorized
copies. Since a surveyor derives a fee
from the opinion he or she provides,
unauwthorzed copies deprive the surveyor
of a revenue stream the surveyor has a
right to demand under copyright laws.

A copyright statement should be
included on the front of the report. While
a copyright notice is not required for
copyight protection, it is wise w place a
copyright notice on the face of the repor
since most people assume incorrectly that
a document without a copyright notce
can be copied without permission.

Finally, the surveyor may want
to include his or her name and
business address on the repart cover.
Cppormunities for self-promodon should
not be overlocked.

In the first section of the report after
the cover, addinonal adminsiranve
information can be listed. This informa-
ton 15 used oo refresh the surveyor's
memory years and decades later. Within

>> By Knud E. Hermansen, PhD, LS, JD
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can be included:

B Client contact information The
client’s address, telephone number,
e-mail address, and other contact
information should be biseed.

B Property location If the propery
lcation is different from the chienc’s
address, the propery locaton should
be stated. Specific directions to reach

B Equipment and software Given the
rapid advance in technology, it
15 wise oo list the equipment and
software dia.twcr:usnddumgd:t
SUTVEVINE SCTVICES,

B Tax imformation The @x parcel number
of the client’s parcel can be listed along
with the soning of the property:

the copy they received can be listed,
This information will h.clpldr_nuf",'
the source of unauthorized copies.
B Actions taken A brief sttement of
the actions wken by the surveyor
can be hsmdalungwu.ht.h: tme
or date the acs occurred. This
informarion can be helpful w
show due diligence or refresh the
surveyor's memory decades later.
B Relevant documents A list of docu-
ments relevant to the survey an be
listed. The list can include the NGS
quad sheet, deeds, field book or
dara file, and flood plan map

B Relevant datums The relevant danums

that were used during the surveying
services should be listed. This would
inchude the basis of the direction (eg,
true, 2008 magnenic), distance danm

“"The surveyor has no
common law privilege of
client confidentiality...”

N Standards Mandarory standards
often change over ame. The
mandatory standards enforced at
the dme the surveying services were
performed can be listed.

W Personnel and tiles Personnel who

along with their dile and responsibilicy
may have o help with recalling
informagon that is required decades
later. It also helps the ndvidual

support their claim of experience

B Contacts People or frms that were
contacted during the surveying ser-
vio:sshuuldl}:liﬂ:d_'Ihklis:cmkl
mumu]:alu{smu:sgl:m etc. In
some cases, other surveyors that
and their conmributon acknowl-
dihgence and remind the surveyor
what effors were undenaken w
obtain relevant mformarion.

B Report distribution The people who
have received copies of the report
and plar along with the number of

(.., geoad, grid), and coordinate

damm (g, geocentric, WG S-84).
B Adjustment technique Any adjust-

ment techniques that were used

should be listed such as the compass

rule, least squares, etc.

W Survey procedure & precision of
measwrements The survey procedurne
should be noted and the precision
of the measurements provided. This
would mchude kinemanc GFPS, map
grade GPS, :rmtm:.m:halsmty et

B Declination The declination should
be stated. This would be helpful
if the chent wants to follow the
boundary with a compass or help
arent another surveyor w the
historical direcoon.

Orther adminisradve information
iz often incduded in the appendices.
Consider the following appendices that
can be induded in the survey repor:

B MNotice to adjoiners A sample of the
letter sent wo neighbors, udlites, e,
can be included as an E.FFH:’I'.H:'.L'.L
This could show compliance wich
surveyor nght of enory requirements
and due diligence.

W List of survey data Preserving
a list of coordinates, raverse
measurements, solar ohservadons,
calculatons, list of staton descrp-
gons, and other survey data in
written form 15 helpful if there 1
subsequent work on or near the
client’s property some tme in the
fumre. Desoruction of digital daa
or the obhsolescence of digital read-
ing software may make the survey
report the only source for this data
years later. It also provides a quick
method for mansferring survey data
w ancther surveyor.

B Unrecorded documents Important
letters, affidavits, unrecorded plats,
histonical field notwes and other
documents thar were relevant w the
surveying services performed can
be included in the appendie. This
arrangement makes it convenient if
the survey has to be reviewed at a
later dare.

B Records examined A list of the
recorded records thar were exam-
ined can be very helpful years later.
In some cases a flow chart can be
included as an appendix to show the
sequence of conveyances. Fxracts
af key pans of relevant descriptions
can also be included.

B Photographs Small icons and a list
of photographs can be included in
the appendices. This can be helpful
if the survey results have o be
reviewed some time Later.

With the completion of the administra-
wve parts of the survey report, the report
can be printed, copies made, bound, and
distribured. It is usually wise wo keep one
copy for the office bookshelf. It may be
kind o give a copy to the employee who
was in responsible change of portons of
the surveying services 5o the employes
can have access 1o the information and
evidence of his or her mvolvement in the
SUrVEVII SCTVICES.

[ndosmg_lhup:dﬂ:&:am.clcsmprt—
paring survey reports will provide some
insighi and aid in preparing reports. Do
not be afraid 1w experiment and develop
a seyle thar fits your rl.cnds.,/;_

Knud Hermansan i 2 professions
land surveyor, professional anginear,
and attorney at law. He is a professo
n the Surveying Enginearing Technol-
ogy program and the Construction
Management Technology program at
the Univarsity of Maina.
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By Gary Kent, LS

Gary Kent is Director of Surveying at The Schneider
Corporation in Indianapolis. He is past-president of
ACSM and chairs the ALTA committee. He is on the
Indiana Board of Registration and lectures locally
and nationally.

The Surveyor’s Report

s noted by Alexander
and Hermansen, the use
of a “Surveyor’s Report”
is an excellent ool w
convey relevant infor-
maton about a survey
to a varicty of audiences (see sidebar).
West Virginia and Indiana also recognize
this fact; their respective state survey
standards require such a document be
prepared and provided to the client .

The essence of the concept of a survey-
or'’s repont is that seldom will che plac of
survey alone convey all of the informa-
ton that played a part in the resolution of
a boundary. Depending on the exaa con-
tent and manner in which the information
in the repont is presented, chients, ator-
neys, and dtle companies may all be
incerested in reading it so they can under-
stand the results of the survey and the
issues that affect the boundary lines.

West Virginia requires that the report
mnclude information on the weight given
to conflicing evidence, encroachments,
overlaps and gaps. Indiana requires the
same, in addition to the inclusion of
measurement related uncertainges.

What purpose is served by documenting
and providing such information? When
Indiana firse adopeed its administragve rule
in 1988 requiring surveyor reports, one
surveyor was heard w say “T know that
my surveys are not perfect, but [ can't wll
my chent tha™ Porraying or implying o
one’s chent that a survey has no ermor s a
rather precanious positon w ake. Talk
about seting yourself up for a lawsui! IF
want our diens—ar anome—to believe they
are?

Mearly every boundary survey maolbves
soane set of faces or evidence that poeental-
by compromise the surveyor's abiliny w
develop an “exsct” answer. It is logical and
approgriate that the cient and others who

may rely on the survey (lender, ade com-
pany, and possibly others) have the benefic
of the same information that the surveyor
had, as well as the logic and principles that
the sunveyor applied wo the problem.

So. what are the types of evidence and
facts chat inhibit the surveyor's ability to
develop that perfea boundary—the one
that has no error?

Most obvious is one that surveyors
deal with every day—the fact chat there is
no such thing as a perfect measurement.
Most states outline an accepable toler-
ance or closure in survey measurements.
This information is very appropnate to
include in a surveyor's report. Even bet-
ter, we can use the report o provide the
client with a bit of educaton in that
regard. “Bodlerplate™ language could be
easily developed w explain in plain
words a bit of measurement theory.
Think of the possibilies! All of a sud-
den you are not “just a surveyor” w the
client, but an expert in mathematics, sta-
tistics, and physics.

Oher facts and evidence that con-
tribute to imperfect boundary resolutions
include record documents thar are ermo-

neous, incomplete, ambiguous and con-
flicang. Even when or if the sources of
such problems are idencified, there may
still be that current deed description that
the client ook dile to—one that the sur-
veyor did not create (hopefully) and
likewise cannot make it go away.

There are problemaric reference mon-
uments that descriptons de to, and that
surveys must be based on—monuments
that are uncertain, ambiguous or indeter-
minate—like the descripoon that began at
the intersecdon of owo rightof-way lines,
neither of which ever existed; or the pur-
ported secion comer monument that
had been used extensively by numerous
surveyors for years that has recently
been found to be 17 feet in error

What about potential encroachments
or possible unwritten rights? Rather than
seule for vague information on a plat of
survey, a client should be able to read a
detailed explanaton of the condidons.

Muoest of this sort of informarion simply
cannot be clearly depicted on a plat of
survey. The surveyor should outline and
explain these issues in a surveyor’s
report, so the nterested partes have the
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‘ > > > A CLOSER LOOK AT STATE SURVEY STANDARDS

“A GUIDE FOR THE PREPARATION
OF SURVEY REPORTS"

BY LIONEL “BUCK™ ALEXANDER &
KNUD HERMANSEN, 1290

The purpose fir creating a survey report is
o provide clear, concise and complete
information on the facts, assumphons,
analyses, procedures and resulis obtained
during the survey. The mative for preparing
2 report varies among surveyors. The five
most popular motives are the following:

(1) The report provides the client with
a more detailed and complete explana-
tion than the survey plat typically
provides. In other words, the repart
allows the surveyor to express with
‘wiords what he or she may not be able
to display graphically. In this regard, the
report provides extra information and
may help prevent misunderstanding and
end some confusion that many clents
have in interpreting the plat.

(2) Supplying the client with a report
motivates the surveyor to devote the nec-
essary time and thought to the research,
reconnaissance, and analysis. To prepare
the report without devoting enough time

benefit of the surveyor’s extensive and
detiled work and resulting opinion.

There are many surveyors who are
hesitant or even hostile wwands the idea
of privading such informarion n a report.
Some beleve it 5 proprictary mformanon
that should, for a vanety of reasons, not
be given our Some believe it increases
thear lisbility. Some think it will mke wo
much tme and cost wo much.

These are not vabd argumenis. Pro-
viding informauon so other surveyors
can readily understand the evidence and
procedures used i a boundary resolo-
ton will encourage those thar come after

to follow in your footsteps rather than
wonder what you did. Oudining and
explaining the imperfect set of facts and
evidence that had w be dealt with will
help the reader appreciate the hmits of
the surveyor's work and the qualifica-
toms o his or her opinions.

On a simple, sraighdforward survey,
the preparation of a report need nocbe a
laborious, expensive, or complicated exer-
ase. If the surveyor formed an opinion
based on solid boundary law principles

and thought o the survey soon expeses the
shortcomings of the survey.

(3) In conjunction with the second reason,
the preparation of a survey report forces the
surveyor to omanize the survey informeation,
analyze the informeation in @ rational manner,
and explain the results in a coherent style.

(4) Once the report is finished, it provides
various end-usars, such as other profession-
as and infraoffice personnel, with a defailed
record of the survey.

() Fnally, even assuming the contents of
the document may not be read by others, the
report provides an anchival source fo refresh
the surveyor's memory at a lster time.

WEST VIRGINIA STATUTES
30-13A-25(N) AND (0)
[A] report of survey shall be wsed when the
plat and description of survey do not ade-
quately address all matters considered by
the surveyor in performing the sunvey and
should be provided to the client with the plat
and the description of sunvey.
ﬂmrﬁnttﬁmweyslﬂmnul
unusual circumstances sumounding the sur-
vey, with the weight given to conflicting

and appropriate evidence, it should noc be
difficult 1o disall thar informarion down o
a complete, concise aCo0UnNL

In the case of a large or pamicularky
difficult survey, the development of the
fmal boundary may have been comph-
cated as a vanery of evidence was
weighed and weighted, and as applicable
boundary law principles applied o that
evidence. The resuling report may,
therefore, be rdaovely lengihy. But even
in that case—and perhaps epdeqally in thac
case—simply poing through the IJ'I.I:InghL
process of preparing the repont will gve
the surveyor confidence in and confirma-

evidence and encroachments, overlaps or

gaps and how they were rescived and the

names of adpiners contacted and the infor-
mation they supplied.

INDIANA ADMINISTRATIVE CODE
865 IAC 1-12-12

(a) When conducting & retracement survey
or an oniginal survey, a registerad land
surveyor shall do the following:

(1) Furnish the client with 3 written
surveyor's report that, in addition to other
periinent data, explains the theory of loca-
fion applied in establishing or retracing the
lines and comers of the surveyed parcel and
gives the registered land surveyor's profes-
sional opinion of the causs and the amount
of uncertainty in those lines and comers
because of the following:

(A} Availability and condition of

(B} Occupation or possession ines.

() Clarity or ambiguity of the record
descriplion used, and adjoiner’s descriptions.

(D) The theoretical uncertainty of the
measurements.

ton of the boundery resoluton that was
developed.

Explaming wo dients, attorneys and
tile compamies that the resuls of a
boundary survey are not perfect—and
that, In some cases, there may be ssues
that prevent a singular, definitive solu-
ton—is simply good business, and
truthful. And whar a valuable oppormuni-
ty w explain whar surveyors really
do—that the meammng 1= aciually the
easy pan!

Here's a sample preamble w help you
et stared:

=> > >> SURVEYOR'S REPORT

“The following observations and opinions are submitted regarding the vanous

uncertainties in the bocations of the lines and comers established in this survey due to
uncertainties in reference maonumentation; in record descriptions and pats:; in lines of
occupation; and as introduced by random emors in measurement. There may
e unwritten rights associated with these uncertainties.

This meyumhemdm...'v,&
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Case Studies/Examples

Regarding the facts shown on the drawing and legal description below:
Where would you place the southwest corner of the tract north of the fence? Why?

How would you communicate this situation to your client if she was the owner north of the
fence?

What if your client was the owner south of the fence? If your clients south of the fence are
planning on developing their property, what would you advise them?

NE Cor. SE %
A (Co.referenced
monument fd.)

Centerline _
73d OfCoRd. — —m
_172.5Tm

SE Cor.
M1z SE 4

" by split

o~

»

Old fence
1% line iron pin fd.in C.L. Rd.”
at (1309' 5. of cor)

Beginning at an iron pin in the centerine of Road #300 W that is 1309 feet
south of the NE comer of the 5E 1/4 of Section 10-23-5; thence west on the
fence line of the south half of said Section 10-23-5 a distance of 350 feet to
an iron pipe; thence north and parallel to the east line of said Section 10-
23-5 a distance of 173 feet to an iron pipe; thence east and parallel o the
1/4 Section line of Section 10 a distance of 350 feet to am iron pin in the 5E Cor. 5E %
center of Road #300 W and the east section line of 10-23-5; thence south (Co. referenced
on u:_ent_f.-mne of E_u'il.d road 300 W a distance of 173 feet to the place of monument fd.)
beginning, containing 1.38 + or - acres y
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